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PEEFAOE  TO  THE  FIFTH  EDITIOK 


THE  Fourth  Edition  of  Lumlby's  Public  Health,  was  published  in 
February,  1893,  and  since  that  date  there  has  been  much  legislation 
affecting  sanitary  matters. 

In  December,  1893,  was  passed  the  important  Statute  for  generalising 
and  amending  statutory  proAasions  for  the  protection  of  persons  acting 
in  the  execution  of  statutory  and  other  public  duties,  known  as  the 
Public  Authorities  Protection  Act,  1893.  Sanitary  Authorities  can, 
amongst  others,  avail  themselves  of  the  protection  afforded  by  this  Act, 
which  supersedes  section  264  of  the  Public  Health  Act,  1875. 

In  1894,  the  constitution  of  Rural  Sanitary  Authorities  and  of  Urban 
Sanitary  Authorities  for  districts  not  being  Municipal  Boroughs  was 
entirely  remodelled  and  the  functions  of  those  bodies  considerably 
enlarged  by  a  Statute  of  the  first  importance,  viz.,  the  Local  Government 
Act,  1894.  In  the  same  year  also,  a  useful  amendment  of  certain 
provisions  of  the  Housing  of  the  "Working  Classes  Act,  1890,  as  to 
the  borrowing  powers  cf  local  authorities  under  that  Act,  was  effected 
by  another  Act. 

In  1895,  a  short  Act  was  passed  to  amend  the  Local  Government 
Act,  1894,  so  far  as  regards  the  transfer  of  stock  standing  in  the  name 
of  a  local  authority. 

In  addition  to  these  Statutes  there  has  been  a  great  deal  of  legislation 
indirectly  affecting  Sanitary  Authorities,  as,  for  instance,  the  Isolation 
Hospitals  Act,  1893  ;  certain  portions  of  the  Merchant  Shipping  Act, 
1894  ;  and  certain  portions  of  the  Factory  and  Workshop  Act,  1895  ; 
and  other  Statutes.  The  Public  Libraries  Act,  1892,  and  the  Rivers 
Pollution  Prevention  Act,  1876,  were  amended  in  1893 ;  the  Shop 
Hours  Act,  1892,  was  amended  in  1893,  and  again  in  1895  ;  and  the 
Lands  Clauses  Consolidation  Act,  1845,  was  also  amended  in  1895. 

Moreover,  a  very  large  number  of  Cases  have  been  decided  since  the 
issue  of  the  last  Edition  upon  points  arising  under  the  old  as  well  as 
under  the  new  Statutes. 
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PREFACE  TO  THE  FIFTH  EDITION. 


The  Editors  have  accordingly  endeavoured,  to  the  best  of  their 
ability,  to  bring  the  present  Edition  up  to  date  in  respect  of  all  these 
particulars.  They  have  also  carefully  revised  the  matter  contained  in 
the  last  Edition,  and  have  re-arranged  and  made  more  complete  the 
collection  of  Orders  of  the  Local  Government  Board  in  Appendix  II., 
which  was  a  new  feature  of  the  last  Edition.  The  result  has  inevitably 
been  to  increase  the  size  of  the  Work  ;  but  in  order,  as  far  as  possible, 
to  obviate  the  inconvenience  of  this,  it  has  been  decided  to  divide  it 
into  two  volumes,  relegating  the  Appendices  to  the  second  volume,  but 
inserting  a  copy  of  the  General  Index  in  each  volume. 

The  General  Index,  for  which  the  Editors  are  indebted  to  the 
assistance  of  Mr.  A.  E.  Wood,  has  been  entirely  reconstructed  in  a 
most  careful  and  exhaustive  manner,  and  will,  it  is  hoped,  greatly 
facilitate  reference  to  all  parts  of  the  Work,  and  increase  its  value  in 
the  hands  of  all  who  may  have  occasion  to  consult  it. 

A  new  feature  of  the  present  Edition  is  a  Table  of  the  Statutes  referred 
to  in  the  notes. 

The  Editors  desire  to  acknowledge  their  obligation  to  the  Work  on 
the  "  Local  Government  Act,  1894,"  by  Macmorran  and  Dill,  whose 
notes  in  some  cases  have  been  adopted  without  alteration. 

A.  M. 
S.  G.  L. 


Temple  Gardens,  Temple,  E.G. 
April,  1896. 
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Page  18,  line  2— At  end  of  paragraph  add  "See  also  Lavy  v.  London  County 
Council  [1895],  2  Q.  B.  577  ;  64  L.  J.  M.  C.  262  ;  73  L.  T.  (n.s.)  106  ;  43  W.  R.  677  ; 

59  J.  P.  630  ;  11  T.  L.  R.  525." 

Page  48,  line  31— After  references  on  appeal  in  Spokes  v.  Banbury  Local  Board, 
add  ''And  see  Attorney-General  v.  Walthamstow  Urban  District  Council,  11 
T.  L.  R.  533." 

Page  51,  line  26— After  references  to  C/iZZ  V.  ^Jf/oHt»,  add  "Affirmed  in  Court  of 
Appeal,  72  L.  T.  (n.s.)  579  ;  11  T.  L.  R.  378." 

Page  90,  line  24 — After  Holmfirth  Local  Board  v.  Sliore,  add  I'eference  to  59  J.  P. 
344. 

Page  112,  line  2,  and  page  119,  line  3 — After  references  to  Reg.  v.  Mead,  Ex  parte 
Gates,  add  "And  see  Reg.  v.  JFyndham  Slade,  'The  Times,'  January  13,  1896." 

Page  135,  note  (e) — Add  "  Before  taking  proceedings  it  is  not  necessary  for  the  local 
authority  to  serve  notice  under  section  94,  aiite,  p.  115,  requiring  the  abatement  of 
the  nuisance.  Bird  v.  St.  Mary  Abbotts,  Kensington  {Vestri/  of)  [1895],  1  Q.  B.  912  ; 
64  L.  J.  M.  C.  215  ;  72  L.  T.  (n.s.)  599  ;  59  J.  P.  391." 

Page  150,  note  (d) — After  references  to  Tod  Heathy  v.  Benham,  add  "In  Pembroke 
{Earl  of)  V.  Warren  [1895],  1  I.  R.  76,  it  was  held  (Fitzgibbon,  L.J.,  diss.),  that  the 
establishment  of  a  private  hospital  for  medical  and  surgical  cases,  but  not  for 
infectious  cases,  in  a  house  in  Fitzwilliam  Square,  Dublin,  was  a  breach  of  a  covenant 
against  using  the  house  for  certain  specified  businesses,  or  any  other  oifensive  or 
noisy  trade,  business,  or  profession  whatsoever." 

Page  158,  line  2  from  bottom — Add  "  And  see  Municipal  Council  of  Sydney  v.  Bourke 
[1895],  A.  C.  433  ;  64  L.  J.  P.  C.  140  ;  72  L.  T.  (n.s.)  605  ;  59  J.  P.  659  ;  11  T.  L.  R. 
402." 

Page  160,  line  12  from  bottom — After  "  on  p,  531,"  add,  "  And  see  Municipal  Council 
of  Sydney  v.  Bourke,  ante,  p.  158." 

Page  172,  line  40 — After  references  to  Bold  v.  Williams,  add  "  See  also  as 
to  raising  a  highway  so  as  to  obstruct  the  access  to  a  house,  the  whole  of  the 
land  having  subsided  through  brine-pumping,  Atheiion  v.  Cheshire  County  Council, 

60  J.  P.  6." 

Page  179,  line  25 — After  Bcwry  and  Cadoxlon  Local  Board  v.  Pcirry  add  references 
to  [1895],  2  Q.  B.  110  ;  64  L.  J.  Q.  B.  512  ;  72  L.  T.  (n.s.)  692  ;  43  W.  R.  504  ; 
59  J.  P.  521. 

Page  214,  line  7 — After  references  to  Payne  v.  Wright,  insert  "  And  see  Badley  v. 
Cuckfield  Rural  District  Council,  64  L.  J.  Q.  B.  571  ;  72  L.  T.  (n.s.)  775  ;  43  W.  R. 


cxxxvi 


CASES. 


663  ;  59  J.  P.  582,  where  it  was  held  that  a  building  consisting  of  a  wooden  frame- 
work covered  with  a  skin  of  galvanized  iron  lined  with  felt  and  matchboarding  was 
not  constructed  of  incombustible  materials." 

Page  215,  line  23  from  bottom — At  end  of  note  (/)  add  "And  see  Southend 
{Mayor,  etc.,  of)  v.  Eamuz,  99  L.  T.  Newsp.  358  ;  '  The  Times,'  August  6,  1895." 

Page  240  last  line — At  end  of  note  (a),  add  "These  cases  were  followed  in  Athy 
Guardians  v.  Murphy  [1895],  1  I.  E.  65,  where  at  a  meeting  of  a  dispensary  com- 
mittee, an  agreement  in  writing  for  the  purchase  by  them,  as  agents  for  the  guardians, 
from  the  defendant  of  a  plot  of  land  for  a  doctor's  residence  and  dispensary,  was 
signed  by  the  defendant  and  by  the  chairman  on  behalf  of  the  committee,  but  the 
committee  had  at  the  time  no  authority  from  the  guardians,  and  the  defendant 
subsequently  withdrew  his  offer  and  refused  to  carry  out  the  agreement.  After  such 
withdrawal  and  refusal  the  agreement  was  approved  by  the  guardians,  but  neither 
the  approval  nor  the  agr  eement  itself  was  under  seal.  And  it  was  held  that  the 
guardians  were  not  entitled  to  a  decree  of  specific  performance  of  the  agreement." 

Page  242,  line  3  from  bottom — At  end  of  note  (d),  add  "A  contract  without  a 
penalty  clause  is  void."  British  Insulated  Wire  Company  v.  Prescot  Urban  District 
Council  [1895],  2  Q.  B.  468  ;  64  L.  J.  Q.  B.  811  ;  73  L.  T.  (n.s.)  383  ;  59  J.  P.  552  ; 
11  T.  L.  E.  557  ;  and  see  S.  C.  on  appeal  [1895],  2  Q.  B.  538  ;  65  L.  J.  Q.  B.  190 ;  11 
T.  L.  E.  595. 

Page  263,  line  2  —After  references  to  Reg.  v.  Burrows  add  "  And  see  Eeg.  v.  Wells, 
43  W.  E.  576  ;  11  T.  L.  E.  458." 

Page  284,  line  11  from  bottom — After  references  to  Art  Union  of  London  v.  Savoy 
{Overseers  of)  add,  "and  Royal  Agricultural  Society  of  England  y.  St.  George's,  Hanover 
Square  {Vestry  of),  39  Sol.  Journ.  557." 

Page  307 — At  end  of  note  to  section  227,  add.  But  see  Manly  v.  Young  [1896], 
2  I.  E.  126,  where  it  was  held  that  a  rate  made  by  town  commissioners  acting  under 
a  special  Act  who  were  also  the  sanitary  authority  for  the  township,  and  made  the 
rate  not  only  for  strictly  sanitary  purposes,  but  also  for  all  the  purposes  of  the  special 
Act,  which  incorporated  the  Towns  Improvement  (Ireland)  Act,  the  Gas  Works 
Clauses  Act,  1847,  and  certain  provisions  of  the  Waterworks  Clauses  Act,  1847,  and 
provided  that  the  township  rate  should  not  exceed  in  any  year  two  shillings  in  the 
pound,  without  the  consent  of  two-thirds  of  the  ratepayers  at  a  special  general 
meeting,  was  invalid,  because  not  made  with  such  consent,  notwithstanding 
section  227  of  the  Public  Health  (Ireland)  Act,  1878. 

Page  347,  line  6  from  bottom — After  references  to  Eeg.  v.  Spalding  or  Spedding, 
add,  "  And  see  Reg.  v.  Budden,  60  J.  P.  166." 

Page  368,  line  28 — After  Midland  Raihoay  Company  v.  Edmonton  Guardians,  insert 
references  [1895],  A.  C.  485  ;  64  L.  J.  Q.  B.  710  ;  72  L.  T.  (n.s.)  811  ;  60  J.  P.  68  ; 

11  T.  L.  E.  448,"  in  H.  L.  affirming  the  decision  of  C.  A.  at  the  references  stated  in 
the  text. 

Page  491,  line  25— After  "  within  the  meaning  of  the  text "  add  "  See  also  London 
{Mayor,  &c.,  of)  v.  Barnes,  12  T.  L.  E.  135." 

At  the  end  of  note  (/)  add  "  See  also  In  re  Burslem  {Mayor,  &c.,  of)  and  Stafford- 
shire County  Council  [1896],  1  Q.  B.  24  ;  65  L.  J.  Q.  B.  1  ;  73  L.  T.  (n.s.)  65i  ;  59 
J.  P.  772  ;  12  T.  L.  E.  48." 

Page  508,  line  12 — After  references  to  Re  Salop  County  Council,  insert  "  Ex  parte 
Kent  County  Council  [1895],  1  Q.  B.  725." 

Page  524,  fourth  line  of  note  (c) — After  reference  to  Taylor  v.  Goodwin,  insert  "  So 
also  under  24  &  25  Vict.  c.  100,  s.  35.    Eeg.  v.  Parker,  59  J.  P.  793." 

Page  579,  line  8 — At  end  of  note  to  section  23  (2)  of  the  Public  Health  Acts 
Amendment  Act,  1890,  add  "  The  necessity  for  this  clause  is  well  illustrated  by  the 
case  of  Fulham  Vestry  v.  Solomon  [1896],  1  Q.  B.  198  ;  65  L.  J.  M.  C.  33  ;  60  J.  P.  72 ; 

12  T.  L.  R.  157." 
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Page  620,  note  (b)  to  section  33  (1),  line  14  from  bottom  of  page — Add  to  note  : 
"  All  three  conditions  must  exist  not  only  at  the  time  of  the  jiassing  of  the  resolu- 
tion, but  also  at  the  time  of  the  making  of  the  demolition  order.  Vale  v.  Southall 
Noriuood  Urban  District  Goimcil,  60  J.  P.  134  ;  40  Sol.  Journ.  291." 

Page  737,  line  12 — Add  to  end  of  first  paragraph  of  note  to  section  43  of  the  Local 
Government  Act,  1894:  "But  a  married  woman  is  not  qualified  by  reason  of  her 
ownership  of  property  within  a  parish  to  be  a  parochial  elector  of  the  parish,  for  the 
provision  of  the  section  in  favour  of  married  women  does  not  create  a  new  qualifica- 
tion. In  other  words,  no  woman,  whether  married  or  single,  is  qualified  by  reason 
of  ownership  to  be  a  parochial  elector.  Drax  v.  Ffooks  [1896],  1  Q.  B.  238  ;  74 
L.  T.  (n.s.)  43  ;  12  T.  L.  R.  185." 

Page  821,  line  11  of  note  (b) — After  references  to  Caledonian  Railway  v.  JFalkcr^s 
Trustees,  add  "  Kirby  v.  Harrogate  School  Board,  W.  N.  [1896],  12  (7)  ;  100 
L.  T.  Newsp.  337  ;  60  J.  P.  182." 

Page  838,  last  line — Add  "  Dmihill  v.  North  Eastern  Eailioay  Company  [1896],  1  Ch 
121  ;  65  L.  J.  Ch.  178  ;  73  L.  T.  (n.s.)  644  ;  44  W.  E.  231 ;  12  T.  L.  R.  91." 

Page  861,  lines  1  and  2 — With  reference  to  the  proviso  to  section  36  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  add  a  note  :  "  See  Attorney-General  of  the 
Duchy  of  Lancaster  v.  Liverpool  New  Cattle  Market  Company,  W.  N.  [1896],  30  (2) ; 

12  T.  L.  R.  261." 

Page  889,  line  23 — For  references  to  Allen  v.  London  County  Council  substitute 
"[1895],  2  Q.  B.  587  ;  64  L.  J.  M.  C.  228 ;  73  L.  T.  (n.s.)  101  ;  43  W.  R.  674  ;  59 
J.  P.  644  ;  11  T.  L.  R.  537  ;"  and  add  to  note  '■'■London  County  Council  v.  Pryor, 
W,  N.  [1896],  15  (9) ;  31  L.  J.  Notes,  114  ;  12  T.  L.  R.  241." 

Page  910,  second  line  of  note  (b) — After  Hill  v.  Somerset,  51  J.  P.  356,  insert  "but 
see  Brotherton  v.  Tittensor,  60  J.  P.  72,"  and  in  ninth  line,  after  "  annoyance,"  insert 
"And  by  a  bye-law  purporting  to  be  made  by  a  county  council  for  the  good  rule  and 
government  of  the  county  under  section  16  of  the  Local  Government  Act,  1888,  and 
prohibiting  the  singing  or  reciting  of  any  profane  or  obscene  song  or  ballad  or  the 
use  of  any  profane  or  obscene  language  in  any  public  place,  without  adding  '  to  the 
annoyance  of  the  public,'  or  words  to  the  like  elfect,  was  held  invalid  for  that  reason. 
Strickland  v.  Hayes,  60  J.  P.  164  ;  12  T.  L.  R.  199." 

Page  913,  note  (/)— Add  "  And  a  similar  enactment  has  been  held  in  Scotland  not 
to  apply  to  blasting  in  a  quarry.  Murray  v.  Keith,  22  Ct.  Sess.  Cas.,  4th  ser.  (J.  C.) 
17  ;  32  Scottish  Law  Reporter  70." 

Page  961,  last  line  of  note  (6)— Add  59  J.  P.  697,  affirmed  in  C.  A.,  60  J,  P.  23  ;  12 
T.  L.  R.  101. 

Page  1011,  line  3  from  bottom — After  Buckler  v.  Wilson,  add  references" 
[1896],  1  Q.  B.  83;  65  L.  J.  M.  C.  18  ;  73  L.  T.  (n.s.)  588  ;  60  J.  P.  118  ;  12 
T.  L.  R.  94." 

Page  1013,  note  (/) — Add  to  end  of  note  "  See  also  to  the  same  effect,  Fortune  v. 
Hanson  [1896],  1  Q.  B.  202  ;  60  J.  P.  88  ;  12  T.  L.  R.  164." 

Page  1013,  note  {h) — Add  "  The  certificate,  however,  is  not  conclusive,  and  if  the 
defendant  tenders  himself  as  a  witness  and  is  examined,  the  justices  may  prefer  his 
evidence  to  the  certificate,  on  the  question  of  fact.    Hewitt  v.  Taylor,  W.  N.  (1896) 

13  (1)  ;  31  L.  J.  Notes  115  ;  74  L.  T.  (n.s.)  51  ;  40  SoL  Journ.  277  ;  60  J.  P.  116  n  ; 
12  T.  L.  R.  192." 

Page  1015,  third  paragraph  of  section  27  of  the  Sale  of  Food  and  Drugs  Act, 
1875-  -Add  a  note  "  The  summons  need  not  be  served  within  twenty-eight  days  of  the 
purchase  of  the  article,  if  not  purchased  for  test  purposes,  as  required  by  section  10 
of  the  42  &  43  Vict.  c.  30,  post.  Cook  v.  White,  W.  N.  (1896)  14  (2)  ;  31  L.  J.  Notes 
115  ;  74  L.  T.  (n.s.)  53  ;  60  J.  P.  116  n  ;  12  T.  L.  R.  192." 
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■  Page  1063,  line  10 — As  to  the  consent  of  the  Local  Government  Board,  add  a  note, 
"  This  consent  must  be  obtained  every  time  fresli  proceedings  are  taken,  although  in 
respect  of  a  continuance  of  the  same  pollution.  See  i'x  j:)arfe  Mersey  and  Irwell 
Watershed  Joint  Committee,  59  J.  P.  756." 

Page  1094,  twenty-fourth  line  of  note  (a) — After  "  use  of  these  engines  had  been 
conducted,"  add  "see  also  Bishop  Auckland  Urban  District  Council  v.  Murphy,  60 
J.  P.  153." 

Page  1199,  note  (c) — Add  at  end  "  and  see  Attorney-General  v.  Trustees  of  London 
Parochial  Charities,  W.  N.  (1896)  8  (3) ;  31  L.  J.  Notes  83 ;  100  L.  T.  358  ; 
12  T.  L.  R  168." 


ADDETOA  ET  CORRIGENDA 
IN  VOLUME  I. 


Page  205,  line  16,  at  end  of  section  add  reference  to  note  (o). 
Page  210,  line  8  from  bottom,  after  "  Mary  "  insert  "  Islington." 

Page  222,  line  2  from  bottom,  after  the  words  "whether  a  Iniilding"  insert  "  is  a 
new  building." 

Page  236,  note  (a),  for  10  &  11  Vict.  c.  82  read  10  &  11  Vict.  c.  89. 

Page  313,  first  line  of  note  it),for  35  &  36  Vict.  c.  18  read  35  &  36  Vict.  c.  79,  s.  18, 

Page  317,  line  6  from  bottom,  end  of  note  (d)  for  37  &  38  Vict.  c.  49  read  37  &  38 
Vict.  c.  89. 

Page  319,  sixth  line  of  note  (6),  after  "redeemable"  insert  "within  a  specified 
time." 

Page  438,  note  (a)  to  Schedule  III.,  Rule  1,  add  at  end  of  note  "  also  under 
section  4  of  the  Borough  Funds  Act,  1872,  post,  for  charging  on  the  rates  the  cost  of 
promoting  or  opposing  bills  in  Parliament." 

Page  454,  line  6  from  bottom,  for  35  &  36  Vict.  c.  76,  s.  34,  read  35  &  36  Vict, 
c.  79,  s.  34. 

Page  470,  line  5  from  bottom,  for  "  sewage  "  read  "  sewers." 

Page  640,  last  line  but  one  of  note  to  section  52,  for  ante,  p.  169,  read  ante,  p.  619 
and  add  to  note,  "  see  also  section  38,  ante,  p.  624,  as  to  representations  as  to  obstruc- 
tive buildings." 


THE  PUBLIC  HEALTH  ACT,  1875. 


(38  &  39  VIC!T.  Cap.  55.) 

An  Act  for  consolidating  and  amending  the  Acts  relating  to  Public  Health 
in  England.  [11th  August,  1875.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : — 

PAET  L 

Preliminary.  Section  1. 

1.  This  Act  may  be  cited  as  the  Public  Health  Act,  1875.  Short  title. 

This  Act  is  for  the  most  part  a  consolidation  Act,  repealing  all  previous  statutes 
relating  to  the  Public  Health,  and  re-enacting  them  with  certain  amendments.  The 
observations  of  Brett,  J.,  in  Eeg.  v.  Prince,  L.  E.  2  C.  C.  R.  154  ;  44  L.  J.  M.  C.  22  ; 
32  L.  T.  (n.s.)  700  ;  24  W.  R.  76  ;  13  Cox  C.  C.  138  ;  39  J.  P.  676,  with  reference  to 
the  construing  of  the  language  used  in  consolidation  statutes,  may  be  usefully  referred 
to.  Adverting  to  the  use  of  several  words  or  forms  of  expression  applicable  to 
statutory  offences,  he  observes  : — "  They  are  but  differences  in  form,  and  though  they 
be  all  or  though  several  of  them  be  in  one  consolidating  statute,  they  are  not  to  be 
construed  by  contrast."  Then  he  cites  the  following  passage  from  Greaves  on  the 
Criminal  Law  Consolidation  Acts,  p.  3  : — "  If  any  question  should  arise  in  which  any 
comparison  may  be  instituted  between  different  sections  of  any  one  or  several  of  these 
Acts,  it  must  be  carefully  borne  in  mind  in  what  manner  tliese  Acts  were  framed. 
None  of  these  were  re-written  ;  on  the  contrary,  each  contains  enactments  taken  from 
different  Acts  passed  at  different  times,  and  with  different  views  and  frequently 
varying  with  one  another  in  phraseology,  and,  for  the  reasons  stated  in  the  introduc- 
tion, these  enactments  for  the  most  part  stand  in  these  Acts  with  little  or  no  variation 
in  their  phraseology,  and  consequently  their  differences  in  that  respect  will  be  found 
generally  in  these  Acts.  It  follows,  therefore,  that  any  argument  as  to  the  intention 
of  the  legislature  which  may  be  drawn  from  difference  in  the  terms  of  one  clause 
from  those  in  another,  will  be  entitled  to  no  weight  in  the  construction  of  such 
clauses,  for  that  argument  can  only  apply  with  force  where  an  Act  is  framed  from 
beginning  to  end  with  one  and  the  same  view,  and  with  the  intention  of  making  it 
thoroughly  consistent  throughout."  The  effect  of  this  judgment  is  that  the  meaning 
of  any  particular  phrase  used  in  any  particular  section  of  a  consolidating  statute  is 
not  to  be  bound  or  limited  by  the  meaning  of  the  same  phrase  in  some  other  section, 
but  is  for  the  court  with  reference  to  the  particular  suliject-matter  being  dealt  with 
in  the  particular  section. 

2.  This  Act  shall  not  extend  to  Scotland  or  Ireland,  nor  (save  as  by  Extent  of 
this  Act  is  expressly  provided)  to  the  Metropolis. 

The  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76),  s.  102,  now  provides 
as  follows : — 

(1.)  The  provisions  of  the  Public  Health  Acts,  which  are  set  out  in  the  Second 
Schedule  to  this  Act,  except  so  far  as  they  are  superseded  by  this  Act,  shall  extend 
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to  the  parish  of  Woolwich,  and  to  the  local  board  of  health  thereof,  in  like  manner 
as  they  apply  to  any  urban,  sanitary  district  elsewhere,  and  the  sanitary  authority 
thereof,  without  prejudice  to  the  existing  effect  of  the  Metroj)olis  Management  Act, 
1855,  and  the  Acts  amending  the  same,  or  to  the  powers,  duties,  and  liabilities  of  the 
county  council  and  the  local  board  of  health  of  Woolwich  under  the  latter  Acts. 

(2)  The  Woolwich  Local  Board  may  borrow  for  the  purposes  of  this  Act  in  like 
manner  as  if  those  purposes  were  purposes  of  the  Public  Health  Acts. 

Woolwich  was  created  a  local  board  district  by  Provisional  Order,  confirmed  by 
15  &  16  Vict.  c.  69,  ss.  1,  2,  4.  By  18  &  19  Vict.  c.  120,  s.  238,  it  was  brought  within 
the  jurisdiction  of  the  Metropolitan  Board  of  Works  for  certain  purposes,  and  for 
these  purposes  it  is  still  part  of  the  metropolis,  and  subject  to  the  jurisdiction  of  the 
London  County  Council.  The  Public  Health  Act,  1875,  did  not  apjjly  to  the  metro- 
polis, which,  as  defined  by  section  4,  post,  included  Woolwich.  Now,  however,  that 
Act  will  api^ly  to  Woolwich  to  the  extent  above  mentioned. 

3.  This  Act  is  divided  into  parts  as  follows  : — 
Part  I. — Preliminary. 

Part  II. — Authorities  for  Execution  of  Act. 
Part  III. — Sanitary  Provisions. 
Part  IV. — Local  Government  Provisions. 
Part  V. — General  Provisions. 
Part  VI. — Rating  and  Borrowing  Powers,  &c. 
Part  VII. — Legal  Proceedings. 

Part  VIII. — Alteration  of  Areas  and  Union  of  Districts. 
Part  IX. — Local  Government  Board. 
Part  X. — -Miscellaneous  and  Temporary  Provisions. 
Part  XI. — Saving  Clauses  and  Repeal  of  Acts. 

Besides  these  parts,  the  Act  contains  five  schedules  in  which  most  important 
provisions  are  set  out,  namely,  the  rules  for  the  proceedings  of  local  boards  and 
committees,  for  the  election  of  members  of  such  boards  (now  rej^ealed),  for  the  con- 
vening of  meetings  of  owners  and  ratepayers,  and  the  proceedings  thereat,  a  supply  of 
forms  for  numerous  objects,  and  the  repeal  of  previous  Acts. 

4'.  In  this  Act,  if  not  inconsistent  with  the  context,  the  follovdng 
words  and  expressions  have  the  meanings  hereinafter  respectively  assigned 
to  them  ;  that  is  to  say, — 

In  Reg.  v.  JJ.  of  Cambridgeshire,  7  A.  &  E.  491,  Lord  Denman,  C.J.,  says  : — "We 
apprehend  that  an  interpretation  clause  is  not  to  be  taken  as  substituting  one  set  of 
words  for  another,  nor  as  strictly  defining  what  the  meaning  of  a  word  must  be 
under  all  circumstances  ;  we  rather  think  that  it  declares  what  persons  may  be  com- 
prehended within  that  term  when  the  circumstances  require  that  they  should."  In 
the  Attorney-General  v.  Corporation  of  Worcester,  15  L.  J.  Ch.,  at  jj.  399,  Lord 
CoTTENHAM,  C,  Said  :  "  The  object  of  these  Acts  being  framed  with  interpretation 
clauses  is,  by  the  means  and  through  the  agency  of  the  interpretation  clause,  to  avoid 
the  necessity  of  frequent  repetition  in  describing  all  the  subject-matter  to  which  the 
Act  was  intended  to  ajjply.  It  uses,  therefore,  an  expression,  and  then,  by  the 
interpretation  clause,  declares  that  that  expression  shall  have  certain  meanings  other 
than  the  ordinary  meaning  of  the  word  used,  and  the  way  to  apply  that  interpreta- 
tion clause  is,  when  you  find  the  word  used  in  other  enactments,  to  follow  the  direction, 
of  the  interpretation  clause,  and,  according  to  the  subject-matter,  to  read  it  as  if  it 
contained  the  other  words  which  by  the  interpretation  clause  it  is  meant  to  include." 
In  Lindsay  V.  Cundy,  I  Q.  B.  D.  348  ;  45  L.  J.  Q.  B.  381  ;  34  L.  T.  (n.s.)  314  ;  24  W.  E. 
730,  Blackburn,  J.,  sa,id  : — "  The  interpretation  clause  is  a  modern  innovation,  and 
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frequently  does  a  great  deal  of  harm,  because  it  gives  a  non-natural  sense  to  words  Note 
which  are  afterwards  used  in  a  natural  sense  without  noticing  the  distinction."    In  Section 
another  case  the  same  learned  judge  said  :  •'  It  is  a  common  practice  in  modern  Acts 
to  introduce  interpretations  into  Acts.    I  am  old  enougli  to  remember  when  that  was 
a  novelty,  and  the  older  draughtsmen  said,  likely  to  be  a  very  mischievous  novelty. 

1  think  that  experience  has  shown  that  the  older  draughtsmen  had  some  reason 
but  the  practice  is  now  inveterate."  Portsmouth  {Mayor,  &c.,  of)  v.  Smith,  10  App. 
Cas.  364  ;  54  L.  J.  Q.  B.  473  ;  53  L.  T.  (n.S.)394  ;  49  J.  P.  676.  It  ought,  therefore, 
to  be  strictly  construed,  yl/feop  v.  Day,  7  H.  &  N".  at  p.  463,  per  Pollock,  C.B.  In 
Midland  Eailwaij  Company  v.  Ambergate,  <bc.,  Railway  Gomfany,  10  Hare,  at 
p.  369,  Wood,  V.C.,  said  : — "  With  regard  to  all  these  interpretation  clauses,  I  under- 
stand them  to  define  the  meaning,  supposing  there  is  nothing  else  in  the  Act  which 
is  opposed  to  the  particular  interpretation."  And  in  Reg.  v.  Pearse,  5  Q.  B.  D.  at 
p.  389,  Lush,  J.,  said  : — -'An  interpretation  clause  should  be  used  for  the  purpose 
of  interpreting  words  which  are  ambiguous  or  equivocal,  and  not  so  as  to  disturb  the 
meaning  of  such  as  are  plain."  See  also  the  observations  of  Lord  Campbell,  C.J., 
in  Reg.  v.  Sudbury  Burial  Board,  E.  B.  &  E.  265  ;  of  Willes,  J.,  in  AbleH  v. 
Pritchard,  L.  R.  1  C.  P.  214  ;  of  Lord  St.  Leonards,  in  Dean  of  Ely  v.  Bliss, 

2  De  G.  M.  &  G.  at  p.  471  ;  and  of  Lord  Selborne,  in  Robinson  v.  Barton 
Local  Board,  8  App.  Cas.  798  ;  53  L.  J.  Ch.  226;  50  L.  T.  (n.s.)  57  ;  32  W.  R.  249  ; 
48  J.  P.  276. 

It  is  right  to  notice  the  remark,  per  Giffard,  L.  J.,  in  Ex  parte  Morris,  L.  R.  5  Ch. 
174  : — "General  words  will  not  be  so  construed  as  to  destroy  special  exemptions  or 
special  privileges  ;"  and  see  Thorpe  v.  Adams,  L.  R.  6  C.  P.  125  ;  and  in  Earl 
of  Bury  v.  Bury  Commissioners,  L.  R.  4  Ex.  222,  how  this  proposition  is  well  illus- 
trated. Again,  in  Ehbs  v.  Boubiois,  L.  R.  10  Ch.  484,  James,  L.J.,  observes  : — "  It  is 
a  cardinal  principle  in  the  interpretation  of  a  statute  that  if  there  are  two  incon- 
sistent enactments,  it  must  be  seen  if  one  cannot  be  read  as  a  qualification  of  the 
other." 

[See  also  on  the  same  subject  notes  under  the  definition  of  "  union  "  and  "  street " 
in  this  section,  jJost,  i)p.  5,  12.] 

"  Borough  "  means  any  place  for  the  time  being  subject  to  the  Act  of  "  Borough 
the  session  of  the  fifth  and  sixth  years  of  the  reign  of  King  WilHam 
the  Fourth,  chapter  seventy-six,  intituled  "  An  Act  to  provide  for  the 
Regulation  of  Municipal  Corporations  in  England  and  Wales,"  and 
any  Act  amending  the  same  : 

These  Acts  have  all  been  repealed  and  for  the  most  part  re-enacted  by  a  con- 
solidating and  amending  statute,  the  Municijial  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50). 

By  sections  6  and  7  of  the  new  Act  "  borough  "  means,  unless  a  contrary  intention 
appears,  every  city  and  town  to  which  the  Municipial  Corporations  Act,  1835,  applied 
at  the  commencement  of  that  Act  (i.e.,  1st  January,  1883),  and  to  any  town,  district, 
or  place,  v/hereof  the  inhabitants  are  incoi'porated  after  the  commencement  of  that 
Act,  and  whereto  the  provisions  of  the  Municipal  Corporations  Acts  are  under  that 
Act  extended  by  charter,  but  to  no  other  place.  See  also  the  Interpretation  Act, 
1889  (52  &  53  Vict.  c.  63),  s.  15. 

"  The  Metropolis  "  means  the  city  of  London  and  all  parishes  and  "Metropol 
places  mentioned  in  Schedules  A,  B,  and  C  to  the  Metropolis 
Management  Act,  1855  : 

18  &  19  Vict.  c.  120.  For  a  list  of  the  parishes  and  places  mentioned  in  the 
Schedules  to  the  Act,  see  JFoolrych's  Metrojyolis  Local  Management  Acts,  p.  145.  By 
the  express  mention  of  the  city  of  London,  the  definition  of  the  metropolis  contained 
in  the  previous  Act  is  rendered  more  exact.  It  is  to  be  observed  that  it  does 
not  extend  to  the  Metro]jolitan  Police  District,  as  to  the  limits  of  which  see 
10  Geo.  4,  c.  44 ;  2  &  3  Vict.  c.  47,  and  amending  Acts  collected  in  4  Chitty's  Statutes, 
p.  1360. 

The  parish  of  Woolwich,  which  is  within  the  metroiJolis  as  above  defined,  was  by 
the  Public  Health  (London)  Act,  1891,  s.  102,  made  subject  to  certain  provisions  of 
this  Act.    See  the  note  to  section  2,  ante,  p.  2. 
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"  Local  government  district  "  means  any  area  subject  to  the  jurisdic- 
tion of  a  local  board  constituted  in  pursuance  of  the  Local  Govern- 
ments Acts  before  the  passing  of  this  Act,  or  in  pursuance  of  this 
Act,  and  "  local  board  "  means  any  board  so  constituted  : 

The  Local  Government  Acts  are  defined  in  Schedule  V.,  Part  I.,  jMst,  to  be  The 
Public  Health  Act,  1848  ;  The  Local  Government  Act,  1858  ;  The  Local  Government 
Act  (1858)  Amendment  Act,  1861  ;  and  the  Local  Government  Amendment  Act, 
1863. 

As  to  the  constitution  of  local  government  districts  in  pursuance  of  this  Act,  see 
sections  271,  272,  ^josi. 

The  restricted  meaning  of  the  phrase  "local  board"  should  be  noticed,  as  it  is 
frequently  used  in  a  popiilar  sense  as  synonymous  with  "  local  authority." 

It  is  necessary  to  retain  this  definition  as  the  expression  is  used  in  this  Act  ;  but 
by  section  21,  sub-section  (1)  of  the  Local  Government  Act,  1894  {post)^  the  districts 
of  urban  sanitary  authorities  are  now  to  be  called  urban  districts,  and  local  boards 
urban  district  councils. 


Section  4. 

"  Local 
government 
district "  and 
"  local  board." 


"  Improve- 
ment Act 
district." 


"  Lnprovement  Act  district "  means  any  area  for  the  time  being 
subject  to  the  jurisdiction  of  any  improvement  commissioners  as 
hereinafter  defined  : 


"  Improve- 
ment Com- 
missioners.' 


"  Improvement  Commissioners  "  means  any  commissioners,  trustees, 
or  other  persons  invested  by  any  local  Act  with  powers  of  town 
government  and  rating  : 

This  definition  was  taken  from  35  &  36  Vict.  c.  79,  s.  60,  but  the  term  town 
government  occurred  in  24  &  25  Vict.  c.  61.  It  is  not  clear  what  the  term  implies 
here,  as  it  is  most  appropriately  applied  to  a  municipal  corporation.  But  11  &  12 
Vict.  c.  63,  s.  10,  affords  a  reasonable  explanation  of  the  term  as  signifying  "  An  Act 
for  paving,  lighting,  cleansing,  watching  regulating,  supplying  with  water,  or 
improving  "  any  place  when  there  is  also  a  power  of  rating.  Improvement  Commis- 
sioners are  now  called  urban  district  councils  and  their  districts  urban  districts. 
See  the  Local  Government  Act,  1894,  s.  21,  sub-sect.  (1),  post. 


'  Parish." 


"  Parish"  means  a  place  for  which  a  separate  poor  rate  is  or  can  be 
made,  or  for  which  a  separate  overseer  is  or  can  be  appointed  : 

This  definition  is  adopted  from  29  &  30  Vict.  c.  113,  s.  18  (Poor  Law  Amendment 
Act,  1866).  Overseers  are  and  may  be  appointed  for  places  or  districts  distinct  from 
parishes. 

By  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  5,  it  is  provided  that  in 
every  Act  passed  after  the  year  1866  the  expression  "jjarish"  shall,  \Tnless  the 
contrary  intention  appears,  mean,  as  respects  England  and  Wales,  a  place  for  which 
a  separate  poor  rate  is  or  can  be  made,  or  for  which  an  overseer  is  or  can  be 
appointed.  This  definition  supersedes  that  in  the  text,  but  it  is  practically 
identical. 

Districts  are  often  formed  with  reference  to  the  boundaries  of  parishes.  Some 
questions  have  arisen  in  regard  to  extra-parocliial  places,  but  these  no  longer  exist, 
for  by  the  Extra-Parochial  Places  Act,  1857  (20  Vict.  c.  19),  s.  1,  after  the  31st  day 
of  December,  1857,  every  place  entered  separately  in  the  report  of  the  Eegistrar- 
General  on  the  last  census  which  then  was  or  was  reputed  to  be  extra-parochial,  and 
wherein  no  rate  was  levied  for  the  relief  of  the  poor,  is  in  future  for  all  purposes  of  the 
assessment  to  the  poor  rate  to  be  deemed  a  parish  ;  and  the  justices  having  jurisdiction 
in  such  place  are  to  appoint  overseers  therein.  And  by  the  Poor  Law  Amendment 
Act,  1868  (31  &  32  Vict.  c.  122),  s.  27,  from  the  25th  day  of  December,  1868,  every 
place  which  was  or  was  reputed  to  be  extra-parochial,  whether  entered  in  the 
Kegistrar-General's  report  or  not,  for  which  no  overseer  had  been  appointed,  or  was 
then  acting,  or  which  had  not  then  been  annexed  to  and  incorporated  with  an  adjoin- 
ino-  parish  under  20  Vict.  c.  19,  s.  4,  is  for  all  civil  parochial  purposes  to  be  annexed 
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to  and  incorporated  with  the  next  adjoining  parish  with  which  it  has  the  largest  Note  to 
common  boundary,  and  in  case  there  should  be  two  or  more  parishes  with  which  it  Section  4. 

has  boundaries  of  equal  extent  then  with  that  parish  which  contained  the  lowest   

amount  of  rateable  value. 

The  section  last-mentioned  further  provides  that  every  accretion  from  the  sea, 
whether  natural  or  artificial,  and  the  part  of  the  sea-shore  to  the  low-water  mark, 
and  the  bank  of  every  river  to  the  middle  of  the  stream,  which  on  the  25th  December, 
1868,  had  not  been  included  within  the  boundaries  of  or  annexed  to  and  incorporated 
with  any  parish,  shall  for  all  civil  parochial  purposes  be  annexed  to  and  incorporated 
with  the  parish  to  which  such  accretion,  part,  or  bank  adjoins  in  proportion  to  the 
extent  of  the  common  boundary.  It  is  presumed  that  this  provision  applies  to 
districts  constituted  before  the  present  Act  was  passed.  In  Blackpool  Pier  Com- 
pany V.  Fylcle  Uyiion,  46  L.  J.  M.  C.  189  ;  36  L.  T.  (n.s.)  251  41  J.  P.  344,  a  pier 
was  constructed  of  a  wooden  deck  resting  on  iron  piles  driven  into  the  sands,  so  that 
the  water  flowed  under  it,  and  no  alteration  was  made  in  the  line  of  low-water  mark. 
It  was  held  that  the  part  of  the  pier  beyond  low-water  mark,  being  beyond  the  realm, 
was  not  extra-parochial  within  the  meaning  of  this  Act,  and  as  such  annexed  to  any 
other  parish,  nor  was  it  an  accretion  from  the  sea. 

When  a  parish  extends  up  to  a  tidal  river,  but  there  is  nothing  to  show  whether  it 
does  or  does  not  extend  beyond  the  line  of  ordinary  or  medium  high-water  mark, 
land  between  such  high-water  and  low-water  mark  cannot  be  assumed  to  be  within 
the  parish  ;  and  there  is  no  distinction  in  this  respect  between  land  on  the  sea-shore 
and  land  on  the  shore  of  a  tidal  river.  Duke  of  Bridgewaters  Trustees  v.  Surveyors 
of  Highways  of  Bootle-cum-Linacre,  L.  E,  2  Q.  B.  4  ;  7  B.  &  S.  348  ;  36  L.  J.  Q.  B.  41  ; 
15  L.  T.  (n.s.)  351  ;  15  W.  E.  169  ;  30  J.  P.  725.  See  also  Reg.  v.  Musson,  8  E.  &  B. 
900  ;  27  L.  J.  M.  C.  100  ;  4  Jur.  (n.s.)  Ill  ;  22  J.  P.  609  ;  McCannon  v.  Sinclair, 

2  E.  &  E.  53  ;  28  L.  J.  M.  C.  247  ;  5  Jur.  (n.s.)  1302  ;  23  J.  P.  757  ;  Ifsivich  Dock 
Commissioners  v.  St.  Petei^s,  Ipswich,  7  B.  &  S.  310  ;  30  J.  P.  820. 

"Union"  means  a  union  of  parishes  incorporated  or  united  for  the  "Union." 
relief  or  maintenance  of  the  poor  under  any  pubHc  or  local  Act  of 
Parliament, (a)  and  includes(&)  any  parish(c)  subject  to  the  jurisdic- 
tion of  a  separate  board  of  guardians  : 

"  Guardians "  means  any  persons  or  body  of  persons  by  whom  the  "  Guardians." 
relief  of  the  poor  is  administered  in  any  union  :  {d) 

(a)  Previously  to  the  coming  into  operation  of  the  Local  Government  Act,  1894, 
the  union,  exclusive  of  any  urban  district  within  it,  was  coterminous  with  the  rural 
sanitary  district.  Unions  were  mostly  formed  under  4  &  6  Wm.  4,  c.  76  ;  a  few 
were  constituted  under  special  local  Acts,  but  these  were  urban  districts.  Since  the 
passing  of  the  Act  of  1894  the  rural  district  is  no  longer  necessarily  coterminous  with 
the  union,  which  may  now  include  more  than  one  rural  district.  See  section  24, 
sub-section  (5)  of  that  Act,  post. 

(b)  In  Reg.  v.  Kershaw,  6  E.  &  B.  1007  ;  26  L.  J.  M.  C.  23  ;  20  J.  P.  741  ;  Erlb,  J., 
points  out  the  distinction  between  the  words  include  and  mean  in  the  same  inter- 
pretation section,  the  former  having  an  extending  and  the  latter  an  excluding 
signification.  Generally,  however,  an  interpretation  clause  does  not  restrain  the 
meaning  of  the  words  interpreted  :  Doe  v.  Benham,  7  Q.  B.  979.  See  as  to  the  meaning 
of  the  word  "  include,"  Worsley  v.  South  Devon  Railway  ComiKiny,  16  Q.  B.  539  ;  Ex 
parte  Ferguson,  L.  E.  6  Q.  B.  280,  291,  per  Blackburn,  J.,  35  J.  P.  468  ;  Jones  v.  Cook, 
L.  E.  6  Q.  B.  505  ;  35  J.  P.  403  ;  Potmd  v.  Plumstead  Board  of  Works,  L.  E.  7  Q.  B.^ 
per  Blackburn,  J.,  at  p.  194  ;  36  J.  P.  468  ;  Baker  v.  Mayor,  (kc,  of  Portsmouth, 

3  Ex.  D.  4, 157  ;  Robinson  v.  Barton  Local  Board,  8  App.  Cas.  798  ;  53  L.  J.  Oh.  226  ; 
50  L.  T.  (n.s.')  57  ;  32  "W.  E.  249  ;  48  J.  P.  276  ;  Nutter  v.  Accrington  Local 
Board,  4  Q.  B.  D.  375  ;  43  J.  P.  635. 

(c)  For  parishes  and  places  out  of  the  metropolis  under  a  separate  board  of 
guardians,  see  Tlic  Poor  Law  Geiieral  Orders,  by  Macmorran  and  Lusliington,  p._268. 
But  some  of  these  are  urban  sanitary  districts  of  themselves,  or  contain  such  within 
their  area. 

(d)  This  word  also  applies  to  a  parish  :  see  ante. 
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"  Person  "  includes  any  body  of  persons,  whether  corporate  or  nnin- 
corporate  : 

In  11  &  12  Vict.  c.  63,  s.  2  (Public  Health),  this  word  was  applied  to  corporations 
aggregate  or  sole.    It  is  presumed  that  the  latter  are  included  here. 

"  Local  authority  "  means  urban  sanitary  authority  and  rural  sanitary 

authority  : 
See  section  5, 2Mst,  p.  24. 

"Surveyor"  includes(a)  any  person  appointed  by  a  rural  authority  to 
perform  any  of  the  duties  of  surveyor  under  this  Act  :(b) 

(a)  See  as  to  the  meaning  of  this  word,  the  note  on  the  word  "  union,"  ante,  p.  5. 
(6)  This  word  is  thus  defined  with  reference  to  the  rural  sanitary  authority,  because 
such  authority  may  not  in  many  cases  appoint  a  special  officer  as  their  surveyor  under 
this  Act.    See  section  190,  jjosi,  as  to  the  powers  of  a  rural  authority  to  appoint  officers 
or  servants. 

"Lands "and  "Lands"  and  "Premises"  includes  messuages,  buildings,  lands, 
'premises.  easements  and  hereditaments,  of  any  tenure  : 

The  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  3,  provides  that  in  every  Act 
passed  after  the  year  1850,  the  expression  "land  "  shall  include  messuages,  tenements 
and  hereditaments,  houses  and  buildings  of  any  tenure.  This  definition  of  land 
supersedes  that  in  the  text.  It  will  be  noticed  that  the  new  definition  omits 
"easements."  The  definition  of  "premises"  in  the  text  is  not  affected.  It  was 
intimated  in  Oldacre  v.  Hunt,  19  Beav.  492  ;  6  De  G.  M.  &  G.  390,  that  the  word 
"  land,"  as  defined  by  section  2  of  the  Public  Health  Act,  1848,  included  a  right  of 
fishery.  The  Lords  Justices  did  not  give  any  express  decision  on  this  point ;  but  it 
is  to  be  observed  that  the  definition  in  that  section  did  not,  as  in  the  present  Act, 
include  the  word  easement,  which  is  introduced  into  this  definition  as  a  new  term. 
As  to  the  effect  of  this,  see  section  15,  note  (c),  p.  37,  posf. 

The  term  hereditaments  includes  every  kind  of  property  that  can  be  inherited. 
Hereditaments  are  either  corporeal  or  incorporeal.  The  former  are  tangible,  and  are 
practically  the  same  as  land  ;  the  latter  are  not  tangible,  but  are  the  rights  and 
profits  annexed  to  or  issuing  out  of  land,  as,  for  example,  tithes,  rents,  rights  of 
common,  &c. 

A  church  was  held  not  to  be  included  in  the  term  land  in  the  Metropolis  Manage- 
ment Amendment  Act,  1862  (25  &  26  Vict.  c.  102),  s.  77.  AngeU  v.  Vestry  of 
Paddington,  9  B.  &  S.  496  ;  L.  E.  3  Q.  B.  714 ;  37  L.  J.  M.  C.  171  ;  32  J.  P.  742  ; 
and  see  Wright  v.  Ingle,  16  Q.  B.  D.  379  ;  55  L.  J.  M.  C.  17  ;  34  W.  E.  221. 

A  railway  in  the  metropolitan  district  was  carried  across  a  new  street  by  an  arch. 
On  one  side  of  the  street  the  railway  was  carried  forward  on  arches,  and  on  that  side 
was  a  strip  of  land  10  feet  wide  left  open  for  the  purpose  of  repairing  the  arches  ; 
this  abutted  for  10  feet  on  the  street.  On  the  other  side  the  railway  was  carried 
forward  on  an  embankment,  and  the  sloping  part  or  buttress  of  the  embankment 
abutted  on  the  street  about  36  feet,  and  at  the  foot  of  the  embankment  was  an  open 
space  also  about  36  feet  wide,  also  abutting  on  the  street,  and  left  for  the  purpose  of 
allowing  of  slips  in  the  embankment.  It  was  held  that  the  railway  company  were 
liable  to  contribute  to  the  expenses  of  paving  the  street  as  owners  of  land.  Higgins 
V.  Harding,  L.  R.  8  Q.  B.  7  ;  42  L.  J.  M.  C.  31  ;  37  J.  P.  677  ;  and  see  Gh-eat  Eastern 
Eailway  Company  v.  Hachiey  District  Board,  8  App.  Gas.  687  ;  52  L.  J.  M.  C.  105  ; 
49  L.  T.  (n.s.)  509  ;  31  W.  R.  769  ;  48  J.  P.  52  ;  see  also  the  next  note. 

"  Owner."  "  Owner  "  means  the  person  for  the  time  being  receiving  the  rack-rent 
of  the  lands  or  premises  in  connection  with  which  the  word  is  used, 
whether  on  his  own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such  lands  or  premises 
were  let  at  a  rack-rent : 

The  use  of  the  word  means  here  appears  to  be  restrictive,  and  to  imply  that  what 
follows  is  to  be  the  only  interpretation  of  the  word  owner,  so  that  the  oAvner  of  the 
fee  simple  who  has  let  the  lands  upon  a  nominal  ground  rent  is  not  within  the 
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definition.  See  Evelyn  v.  JFychcord,  Cook  v.  Montague,  Caudivell  v.  Hanson,  Poplar  Note  to 
Board  of  Works  v.  Lowe,  infra.  Section  4. 

By  section  2  of  the  Nuisances  Eemoval  Act,  1855,  the  word  owner  includes  any 
person  receiving  the  rent  of  the  property  in  respect  of  which  the  word  is  used,  from 
the  occupier  of  such  property,  on  his  own  account,  or  as  tru.stee  or  agent  for  any  other 
person.  A.  was  lessee  for  21  years,  at  a  rack-i'ent,  of  a  house  and  shop) ;  lie  occupied 
the  shop  himself,  and  underlet  the  upper  pai't  of  the  house  to  B.  as  a  yearly  tenant. 
The  upper  part  was  shut  oft'  from  the  shof),  and  A.  had  no  access  to  it.  There  was 
a  privy  in  the  upper  part  of  the  house,  which  the  nuisance  authority  took  proceedings 
to  abate,  as  a  nuisance  arising  from  a  defective  construction  of  a  sti'uctural  con- 
venience ;  and  they  proceeded  against  C,  who  received  the  rent  from  A.  as  agent  for 

A.  's  landlord  : — Held,  that  C.  was  not  owner,  as  he  did  not  receive  the  rent  from  B., 
who  was  the  occupier  of  the  premises  on  which  the  nuisance  arose,  and  of  which  A. 
was  the  owner.  Cook  v.  Montague,  L.  K.  7  Q.  B.  418  ;  41  L.  J.  M.  C.  149  ;  37  J.  P. 
53.  It  is  to  be  observed  that  the  words  "  from  the  occupier  of  such  property,"  which 
occur  in  the  Nuisances  Kemoval  Act,  are  not  in  the  text.  But  it  is  submitted  that 
the  omission  is  not  material,  and  that  the  person  who  is  the  owner  within  the 
meaning  of  the  definition  must  always  be  determined  with  reference  to  the  occupier. 
The  point  may  be  of  importance  where  there  are  interjnediate  lessors.  The  opinion 
here  expressed  is  borne  out  by  a  decision  upon  the  identical  definition  in  the 
Public  Health  (Ireland)  Act,  1878,  s.  2.  There  J.  let  to  B.  from  year  to  year  at  a 
rack-rent,  and  B.  let  to  weekly  tenants  :  it  was  held  that  B.,  and  not  J.,  was  the 
owner.  Bowen  v.  James,  10  L.  R.  Ir.  26.  But  see  Walford  v.  Hackney  Board  of 
Works,  iwst,  p.  8. 

By  section  250  of  the  Metropolis  Local  Management  Act,  1855  (18  &  19  Vict.  c.  120), 
owner  is  defined  to  mean  the  person  for  the  time  being  receiving  the  rack-rent  of  the 
lands  or  premises  in  connection  with  which  the  said  word  is  used,  whether  on  his 
own  account  or  as  agent  or  trustee  for  any  other  person,  or  who  would  so  receive  the 
same  if  such  lands  or  premises  were  let  at  a  rack-rent.  The  owner  of  houses  abutting 
on  a  new  street  occupied  the  land  under  a  building  agreement,  by  which  the  owner 
of  the  land  agreed  to  demise  to  the  owner  of  the  houses  or  his  nominees  the  several 
pieces  of  land  upon  which  he  was  to  build,  as  the  houses  and  buildings  respectively 
became  erected  and  covered,  for  80  years,  at  the  rent  of  a  peppercorn  for  two  years, 
and  of  sums  increasing  every  year  up  to  364/.  in  the  sixth  and  following  years.  He 
was  to  be  considered  as  holding  the  undemised  portion  on  the  terms  of  the  leases. 
There  was  a  power  of  re-entry  upon  non-completion  of  the  building  covenants.  The 
houses  at  the  date  when  the  expenses  wdiich  were  the  subject  of  the  action  were 
incurred,  were  in  every  stage  of  building  progress,  and  some  had  been  demised  to 
other  persons  at  defendant's  nomination  : — Held,  that  with  the  exception  of  the 
houses  demised  to  other  persons,  he  was  liable  as  owner  of  all  the  premises.  Per 
Blackburn,  J. :  "  He  was  in  actual  occupation  ;  his  peppercorn  rent  was  to  be  raised 
to  a  ground  rent.  There  could  not  be  a  reason  for  saying  that  the  freeliolder  was 
receiving  the  rack-rent.  It  may  be  a  substantial  rent,  but  not  such  as  to  prevent 
the  defendant  from  being  the  owner."  Poplar  Board  of  Works  v.  Lowe,  29  L.  T.  (n.s.) 
915.  In  Lady  Holland  v.  Vestry  of  Kensington,  L.  R.  2  C.  P.  565  ;  36  L.  J.  M.  C. 
105  ;  31  J.  P.  758,  A.,  being  owner  in  fee  of  certain  land,  entered  into  a  building 
agreement  with  B.,  whereby  B.  agreed  to  build  certain  houses  on  part  of  the  land, 
and  lay  out  the  remainder  as  a  garden  for  the  exclusive  use  of  the  tenants  of  the 
houses,  and  A.  agreed  to  grant  to  B.  a  lease  of  each  house  as  it  was  built,  and  to 
grant  him  a  lease  of  the  garden  with  the  last  house  ;  and  it  was  expressly  agreed 
that  B.  should  have  no  interest  in  any  house  or  land  until  a  lease  of  it  was  granted. 

B.  built  some  of  the  houses,  but  not  all,  and  laid  out  the  garden,  and  A.  subse- 
quently sold  the  reversion  of  the  houses  which  were  built  to  C.  The  parish  in 
which  the  land  was  situated  having  paved  a  road  running  past  the  garden,  claimed 
repayment  of  the  expense  from  A.  It  was  held  that  A.  was  the  owner,  and  therefore 
liable.  Per  Willes,  J.  :  "  If  the  houses  had  been  all  built,  and  B.  had  obtained 
a  lease  of  the  garden,  he  would  have  been  trustee  for  the  inhabitants  of  the  houses 
under  the  section.  But  at  present  A.  is  the  legal  owner,  subject  only  to  certain 
easements  possessed  by  the  inhabitants  of  the  houses  that  have  been  built,  and  to 
the  consideration  that  if  and  when  certain  acts  are  done  she  will  be  bound  to  grant 
the  legal  estate  to  B.  It  may  be  that  she  only  holds  as  trustee  for  the  inhabitants 
of  the  houses,  but  it  is  not  only  the  beneficial  owner  but  the  owner  who  holds  as 
trustee  for  others  that  is  liable  to  make  the  payments  under  the  Acts."  In  Vestry  of 
Bt.  Mary,  Islington  v.  Cobbett,  64  L.  J.  M.  0.  36  ;  71  L.  T.  (n.s.)  573  ;  43  W.  R.  44 ; 
58  J.  P.  716  ;  15  R.  Jan.  443,  the  vestry  bad  in  pursuance  of  section  5  of  the  Metro- 
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Note  to  politan  Open  Spaces  Act,  1881,  post,  acquired  tlie  residue  of  a  term  of  26  years  in  the 
Section  4.  centre  portion  of  a  square,  used  as  a  pleasure  ground  for  the  occupiers  of  houses  in  the 
~~  square,  by  an  assignment  of  a  lease  which  contained  covenants  by  the  lessee  together 
with  a  covenant  to  enable  the  lessor  to  re-enter  on  breach  of  the  lessee's  covenants, 
and  it  was  held  that  the  vestrv  were  "owners"  of  such  centre  portion  of  the  square. 
In  TValford  v.  Hachiey  Board  of  TForks,  43  W.  R.  113  ;  11  T.  L.  R.  17  ;  15  R.  Jan. 
266,  H.  let  premises  to  W.  for  a  term  of  years  at  the  rent  of  251.,  subsequently 
increased  to  311.,  and  W.  sublet  the  premises  again,  agreeing  to  accept  the  same 
rent  as  he  himself  paid,  and  paid  it  over  to  H.  without  any  deductions,  and  it  was 
held  that  W.  was  not  the  "  owner  "  of  the  premises. 

The  Metropolitan  Building  Act,  1855  (18  &  19  Vict.  c.  122),  s.  3  (now  repealed  and 
replaced  by  the  London  Building  Act,  1894,  57  &  58  Vict.  c.  ccxiii.,  s.  5  (29) ),  provided 
that  the  word  oivner  shall  apply  to  every  person  in  possession  or  receipt  either  of  the 
whole  or  of  any  part  of  the  rents  or  profits  of  any  land  or  tenement,  or  in  the 
occupation  of  such  land  or  tenement,  other  than  as  a  tenant  from  year  to  year  or  for 
any  less  term,  or  as  a  tenant  at  will.  It  was  held  that  an  owner  of  land  in  fee 
simple,  who  let  it  on  a  building  lease  at  a  peppercorn  rent,  was  not  liable  as  owner, 
such  a  rent  not  being  within  the  meaning  of  the  section.  Evelyn  v.  Wychcord, 
E.  B.  &  E.  126  ;  27  L.  J.  M.  C.  211  ;  31  L.  T.  (o.S.)  96  ;  6  W.  R.  468  ;  4  Jur.  (n.s.) 
808  ;  22  J.  P.  658.  In  Coiven  v.  Phillips,  33  Beav.  18  ;  8  L.  T.  (n.s.)  622  ;  11  W.  R. 
706  ;  9  Jur.  (n.s.)  657,  it  was  held  that  a  tenant  in  possession,  having  an  equitable 
interest  only  under  an  agreement  for  a  lease  for  a  term  of  three  years,  is  in  equity  an 
owner  under  this  section.  In  Hunt  v.  Harris,  19  C.  B.  (n.s.)  13  ;  34  L.  J.  0.  P.  249  ; 
13  L.  T.  (n.s.)  742  ;  11  Jur.  (n.s.)  485  ;  13  W.  R.  742,  the  lessee  of  a  house  for  a  long 
term  of  years  who  have  underlet  it  in  different  portions  to  different  tenants,  and  who 
was  in  receipt  of  the  rents  from  such  underlettings,  was  held  to  be  the  owner  of  the 
party-wall  of  such  house  within  the  meaning  of  the  above  section,  notwithstanding 
that  the  underlettings  created  a  greater  interest  in  the  undertenants  than  that  of  a 
yearly  tenancy.  The  two  preceding  cases  were  discussed  in  Fillingham  v.  Wood 
[1891],  1  Ch.  51  ;  60  L.  J.  Ch.  232  ;  64  L.  T.  (n.s.)  46  ;  39  W.  R.  282  ;  7 
T.  L.  R.  66.  There  it  was  held  that  a  tenant  in  possession  of  part  of  a  house  under 
an  agreement  for  a  greater  interest  than  as  tenant  from  year  to  year  was  an  adjoining 
owner  entitled  to  be  served  with  a  party-wall  notice  under  the  Act,  and  that 
service  on  a  person  in  receipt  of  the  whole  of  the  rents  of  the  tenement  was  not 
sufficient.  In  Mourilyan  v.  Lahalmondiere,  1  E.  &  E.  533  ;  30  L.  J.  M.  C.  95  ;  3  L.  T.  (n.s.) 
668  ;  7  Jur.  (n.s.)  627  ;  25  J.  P.  340,  the  appellants  were  seised  in  fee  of  a  building 
used  as  a  chaj^el  which  they  had  let  on  lease  for  21  years.  It  was  held  that  they 
were  not,  but  that  the  lessee  was,  the  owner  within  the  meaning  of  the  section. 
In  Gaudwdl  v.  Hanson,  L.  R.  7  Q.  B.  55  ;  41  L.  J.  M.  C.  8  ;  25  L.  T.  (n.s.)  525  ; 
20  W.  R.  202  ;  36  J.  P.  470,  the  appellant,  who  was  seised  in  fee  of  certain 
building  land,  entered  into  an  agreement  with  L.  to  grant  building  leases  of  99 
years  of  certain  plots  of  the  land,  so  soon  as  L.  should  have  erected  houses  thereon, 
at  a  peppercorn  rent  until  June  24th,  1870,  and  afterwards  at  28i.  a  year.  L.  built 
houses  which  were  roofed  in  about  September,  1870,  and  it  was  held  that  he  was  the 
owner,  and  that  it  was  immatei'ial  whether  his  title  were  legal  or  ecpiitable  only. 
And  see  to  the  same  effect  St.  Helen's  Corporation  v.  Riley,  47  J.  P.  471.  In  Reg.  v. 
Lee,  4  Q.  B.  D.  75  ;  48  L.  J.  M.  C.  22  ;  39  L.  T.  (n.s.)  605  ;  43  J.  P.  302,  it  was  held 
that  the  incumbent  of  a  district  church  in  the  metropolis,  although  the  freehold  of 
the  church  was  vested  in  him,  was  not  the  owner  within  the  above  section,  as  he  neither 
received  the  rents  and  jDrofits  of  the  church  nor  was  in  occupation  of  it.  But  in 
Folkestone  {Corporation  of)  v.  Woodward,!,.  R.  15  Eq.  159  ;  42  L.  J.  Ch.  782  ;  27  L.  T. 
(n.s.)  574  ;  21  W.  R.  97,  where  it  was  held  that  a  church  was  a  house  within  the 
meaning  of  a  bye-law  prescribing  a  building  line,  it  was  held  that  a  perpetiral  curate,  in 
whom  the  freehold  was  vested,  was  the  owner.  As  to  the  case  where  land  is  devised 
for  a  long  term  on  trust  to  pay  debts,  &c.,  see  Mansell  v.  Norton,  22  Ch.  D.  769. 

The  trustee  of  a  national  school  is  an  owner.  Boivditch  v.  Wakefield  Local 
Board,  L.  R.  6  Q.  B.  567  ;  40  L.  J.  M.  0.  214  :  36  J.  P.  197.  The  Ecclesiastical 
Commissioners,  in  whom  a  church  not  built  by  them  was  vested,  were  held  not  to  be 
the  owners  within  the  25  &  26  Vict.  c.  102.  Angell  v.  Vestry  of  Padding  ton,  9  B.  &  S. 
496  ;  L.  R.  3  Q.  B.  714  ;  37  L.  J.  M.  C.  171  ;  32  J.  P.  742.  By  8  &  9  Vict.  c.  70 
^Chirrch  Building  Acts  Amendment  Act),  s.  13,  the  "freehold  of  the  site  of  every 
church "  of  which  the  Commissioners  therein  mentioned  shall  accept  a  conveyance 
under  the  Church  Building  Acts  (as  to  any  church  not  yet  consecrated,  when  the 
same  shall  be  consecrated),  shall  vest  in  the  incumbent.  Land  having  been  con- 
veyed under  the  Church  Building  Acts  to  the  Ecclesiastical  Commissioners  as  a  site 
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for  a  church,  a  church  was  afterwards  erected  on  a  part  of  the  land,  and  the  church  Note  to 
and  a  part  only  of  the  land  were  consecrated  : — Held,  that  upon  such  consecration,   Section  4. 

the  whole  of  the  land  so  conveyed  to  the  Commissioners  vested  in  the  incumbent  ;   

that  the  Commissioners  ceased  to  he  the  owners  of  it,  and  were  therefore  not  liable 
under  the  Metropolis  Management  Acts,  1855  and  1862,  to  contribute  in  respect  of  it 
towards  the  cost  of  paving  a  new  street.  Plumstead  District  Board  of  Works  v.  Eccle- 
siastical Commissioners  for  England  [1891],  2  Q.  B.  361  :  64  L.  T.  830  ;  39  W.  E. 
700  ;  55  J.  P.  791.  But  the  trustees  of  a  dissenting  chapel,  registered  as  a  place  of 
religious  worship,  were  held  liable  as  the  owners  of  a  house  in  Gaiger  v.  St.  Mary, 
Islington  {Vestry  of),  50  L.  J.  M.  C.  59  ;  44  L.  T.  (n.s.)  605  ;  29  W.  R.  538  :  45  J.  P. 
570.  And  a  leasehold  chapel  vested  in  trustees  on  trust,  to  j^ermit  it  to  be  used  as  a 
place  of  religious  worship  by  a  congregation  of  Wesleyans,  was  held  to  be  a  house 
within  the  meaning  of  the  same  Act,  on  the  ground  that  by  consent  of  the  landlord 
the  trustees,  and  the  cestui  cfids  trustent,  the  trusts  might  at  any  moment  be  'pnt  an 
end  to  ;  it  was  also  held  that  the  trustees  were  owners  of  the  chapel.  Wright  v. 
Ingle,  16  Q.  B.  D.  379  ;  55  L.  J.  M.  C.  17  ;  54  L.  T.  (n.s.)  511  ;  34  W.  R.  221  ; 
50  J.  P.  436.  The  defendants  were  the  trustees  of  a  chapel  consisting  of  two 
floors.  The  iipper  floor  was  the  chapel  itself,  and  the  lower  contained  a  lecture 
hall  and  several  smaller  rooms.  The  upper  floor  was  exclusively  appropriated 
to  public  religious  worship,  and  the  premises  as  a  whole  were  registered  as  a 
place  of  religious  worship.  The  lecture  hall  was  used  for  the  purpose  of  a 
Sunday  school  and  of  an  institute,  the  members  of  the  latter  paying  a  subscrip- 
tion, and  lectures  and  concerts  were  from  time  to  time  given  in  the  hall  in 
connection  with  the  institute,  for  which  tickets  were  sold  to  persons  who  were 
not  members  ;  but  the  money  received  did  not  cover  the  costs  of  the  entertain- 
ments. A  bazaar  and  a  sale  of  work  had  also  been  held  in  the  lecture  hall, 
when  a  charge  was  made  for  admission.  The  money  realised  from  the  bazaar  was 
handed  to  the  defendant  B.  and  ajjpropriated  by  him  to  the  chapel  building  fund, 
and  the  proceeds  of  the  sale  of  work  were  devoted  to  the  purchase  of  a  piano  for  the 
institute.  The  defendants,  who  had  no  beneficial  interest  in  the  chapel,  having 
failed  to  comply  with  a  notice  under  section  150  of  the  above  Act,  recpiring  them  to 
pave,  (&c.,  the  portion  of  the  street  upon  which  the  chapel  abutted,  the  complainants 
executed  the  work  themselves,  and  obtained  an  order  of  j  ustices  for  the  repayment 
by  the  defendants  of  the  expenses  thus  incurred  : — Held,  that  the  defendants  were 
the  "  owners  "  of  the  premises  when  the  works  were  completed  within  section  257 
of  the  Act,  and  that  they  did  not  come  within  section  151,  which  exempts  from 
liability  "  the  incuni  bent  or  minister  of  any  church,  chapel,  or  place  appropriated 
to  public  religious  worship,"  and  that  the  order  of  the  justices  was,  therefore,  rightly 
made.  Hornsey  Local  Board  v.  Breivis,  60  L.  J.  M.  C.  48  ;  64  L.  T.  288  ;  55  J.  P. 
389  ;  W.  N.  (1890)  189  ;  7  T.  L.  R.  27.  The  owner  of  private  roads  adjoining  land 
belonging  to  him  was  held  to  be  an  owner  within  the  meaning  of  the  same  Act. 
Pound  and  Lord  Northbrook  v.  Plumstead  Board  of  Works,  L.  R.  7  Q.  B.  183  ;  41 
L.  J.  M.  C.  51  ;  36  J.  P.  468.  But  a  land  society  which  had  set  out  and  dedicated 
certain  roads  to  the  public,  and  sold  off  the  building  plots  fronting  them,  was  held  by 
the  Exchequer  Chamber  not  to  be  owners  of  land  within  the  Act,  a  previous  decision  of 
the  Court  of  Queen's  Bench  being  reversed.  Plumstead  Board  of  Works  v.  British  Land 
Com-pamj,  L.  R.  10  _Q.  B.  203  ;  44  L.  J.  Q.  B.  38  ;  39  J.  P.  376.  In  that  case.  Lord 
CoLERir>GE,  C.J.,  distinguished  Lord  Northhrook  v.  Plumstead  Board  of  Works  {sup.), 
on  the  ground  that  Lord  Northbrook  had  here  "  for  his  own  purposes  determinately 
reserved  his  property  in  the  private  roads  to  himself.  He  might  at  any  time  have 
put  an  end  to  the  dedication  of  them  to  his  own  tenants,  which  was  all  he  had  ever 
done.  There  was  no  dedication  of  it  to  the  public,  and  there  was  nothing  done  past 
recall."  The  same  learned  judge,  referring  to  Angell  v.  Vestry  of  Paddiyigton 
{sup.),  indicates  an  opinion  that  when  expenses  are  sought  to  be  recovered  under 
such  Acts  as  the  Public  Health  Acts  from  persons  as  owners  of  land,  it  is  not 
enough  that  they  should  be  owners  of  land  or  houses  "for  real  property  purposes," 
but  they  must  be  "  the  owners  of  land  which  could  be  let  at  a  rack-rent  witliin  the 
meaning  of  the  statute."  This  decision  was  followed  by  Pollock,  B.,  in  Hampstead 
Vestry  v.  Cotton,  16  Q.  B.  D.  475  ;  55  L.  J.  Q.  B.  213 ;  54  L.  T.  (n.s.)  441  ;  34  W.  E. 
244;  50  J.  P.  463.  In  Wright  v.  Ingle,  siijmt,  Bowen,  L. J.,  said  : — "The  section 
does  not  confine  the  term  '  owner '  to  those  persons  who  could  receive  a  rack  rent 
from  the  particular  premises,  or  Avho  could  let  them  at  a  rack  rent ;  it  includes  those 
persons  who  would  receive  the  rack  rent  if  the  premises  were  let  at  a  rack  rent,  and 
I  think  Bowditchv.  Wakefield  Local  Board,  supra,  is  a  conclusive  authority,  if  authority 
were  wanted,  to  show  that  a  man  is  not  the  less  the  owner  of  premises  because,  by 


10 


tHE  PUBLIC  HEALTH  ACT,  1875. 


Note  to  the  provisions  of  tlie  deed  lunder  which  he  holds  them,  they  cannot,  so  long  as  he 
Section  4.  holds  them,  be  let  at  a  rack  rent.  Whether  in  the  case  of  premises  which  were 
— -  prevented  by  an  Act  of  Parliament  from  being  let  at  a  rack  rent,  there  ever  could  be 
an  owner  within  the  meaning  of  the  section  I  very  much  doubt.  I  am  inclined  to 
think  that  if  the  incapacity  to  be  let  were  stamped  npon  the  premises,  they  never 
could  have  an  owner  within  the  meaning  of  the  section."  Referring  to  these  words 
Stirling,  J.,  in  Re  Christchurch  Inclosure  Act,  Meyrick  v.  Attorney- General 
[1894],  3  Ch.  209  ;  63  L.  J.  Ch.  657  ;  71  L.  T.  (n.s.)  122  ;  42  W.  R.  614  ;  58  J.  P. 
556  ;  10  T.  L.  R.  555  ;  held  them  inapplicable  to  the  facts  of  that  case.  There  it 
was  sought  to  make  liable  for  paving  expenses,  the  lord  of  a  manor  as  owner  of  a 
common  which  originally  formed  part  of  the  manor,  and  was  afterwards  by  an 
Inclosure  Act  vested  in  the  lord,  subject  as  regarded  the  surface  of  the  common  to 
the  rights  of  the  occupiers  of  certain  cottages.  It  ivas  held  that  the  lord  of  the  manor 
was  liable  as  owner  of  the  common,  though  it  was  assumed  that  the  Inclosure  Act 
prevented  the  lord  from  letting  the  common. 

The  appellants  were  a  public  body  having  certain  jurisdiction  and  powers  over  the 
river  Thames,  the  bed  and  soil  whereof  and  of  the  shores  within  the  flux  and  reflux 
of  the  tides  were  vested  in  them  by  statute.  The  Acts  by  which  their  duties  were 
regulated  gave  them  various  powers  for  the  improvement  of  the  navigation  of  the 
river,  but  gave  them  no  power  of  scavenging  or  removing  nuisances,  and  their  power 
of  raising  funds,  and  the  application  of  the  funds  when  raised,  were  strictly  limited 
by  statute,  and  did  not  include  a  power  of  raising  money  for  the  sanitary  improvement 
of  the  river.  It  was  held  that  under  their  Acts  of  Parliament  the  appellants  were 
owners  of  the  soil  and  foreshore  of  the  river  for  certain  specified  purposes  only,  and 
were  not  owners  thereof,  so  as  to  be  liable  to  abate  a  nuisance  thereon.  Thames 
(Conservators  of  the  River)  v.  London  (Port  Sanitary  Aiithority  of)  [1894],  1  Q.  B.  647  ; 
63  L.  J.  M.  C.  121  ;  69  L.  T.  (n.s.)  803  ;  58  J.  P.  335;  10  T.  L.  R.  161. 

The  respondents  were  a  cemetery  company  incorporated  by  Act  of  Parliament 
whereby  it  was  provided  that  part  of  the  cemetery  should  be  set  apart  for  the 
interment  of  the  dead  according  to  the  rites  of  the  Church  of  England,  and  might 
be  consecrated  for  that  jjurpose,  and  when  so  consecrated  should  for  ever  thereafter 
be  set  apart  and  applied  exclusively  for  the  uses  of  Christian  burial.  Under  their 
Act  the  company  had  power  to  sell  the  exclusive  right  of  burial  in  vaults  in  perpetuity 
or  for  a  limited  period,  but  were  prohibited  from  selling  or  disposing  of  any  land 
which  had  been  consecrated  or  set  apart  or  used  for  the  burial  of  the  dead.  It  was 
held  that  as  the  company  were  owners  in  fee  of  the  land  with  the  power  of  letting  or 
selling  the  land  for  the  purposes  of  interment,  and  as,  moreover,  there  was  nothing 
to  prevent  them  from  letting  it  or  part  of  it  to  another  cemetery  company  at  a  rack- 
rent  so  long  as  it  was  used  as  a  cemetery,  they  were  liable  as  owners  to  contribute 
towards  the  expenses  of  paving  a  road  which  bounded  the  consecrated  part  of  the 
cemetery.  St.  (Jiles,  Camberwell  (Vestry  of)  v.  London  Cemetery  Company  [1894], 
1  Q.  B.  699  ;  63  L.  J.  M.  0.  74  ;  70  L.  T.  (n.s.)  734;  42  W.  R.  446  ;  58  J.  P.  382. 

In  Truman,  Hanbury,  Buxton  and  Company,  Limited  v.  Kerslahe  [1894],  2  Q.  B.  774  ; 
63  L.  J.  M.  C.  222 ;  43  W.  R.  Ill  ;  58  J.  P.  766  ;  10  R.  489,  it  was  held  that,  where 
the  lessee  of  premises  not  let  at  a  rack-rent  has  sub-let  them  for  the  whole  term  less 
a  few  days,  the  rent  reserved,  and  the  covenants  and  conditions  being  the  same  as  in 
the  original  lease,  the  sub-lessee  and  not  the  lessee  is  the  owner  of  the  premises 
within  the  meaning  of  the  definition. 

In  Great  Eastern  Railway  Company  v.  Hackney  District  Board  of  Works,  8 
App.  Cas.  687  :  52  L.  J.  M.  C.  106  ;  49  L.  T.  (n.s.)  509  ;  31  W.  R.  769  ;  48  J.  P. 
52,  the  company  were  sought  to  be  charged  as  owners  of  land  abutting  on  a  new 
street.  The  street  was  carried  over  the  railway  cutting  by  a  bridge,  the  parapets 
of  which  consisted  of  two  walls  resting  upon  arches,  which  had  their  foundations 
outside  the  lines  of  the  roadway  in  the  company's  land.  The  walls  were  not  used 
otherwise  than  as  fences  for  the  bridge.  It  was  held  that  the  company  were  not 
liable  as  owners.  "  The  bridge  is,  by  the  statute,  dedicated  to  public  use,  and  its 
fence  walls  are  provided  for  public  protection ;  and  if  the  ownership  and  control 
of  the  walls  is  in  the  company,  it  is  so  for  public  purposes;  and  subject  to  the 
obligation  of  perpetual  maintenance,  unless  and  until  some  other  good  and  sufficient 
fences  shall  be  provided  by  the  company  in  their  stead  for  the  public  protection. 
The  company  could  not  let  the  walls  at  a  rack-rent ;  and  if  they  might  use  them 
for  any  purpose,  it  must  be  a  use  subordinate  to  the  public  purposes  to  which  the 
bridge,  as  a  structrire,  is  in  its  whole  devoted."  This  case  was  distinguished  in 
Williams  v.  Wandsworth  District  Board  of  Works,  13  Q.  B.  1).  211  ;  53  L.  J.  M.  C. 
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187  ;  32  W.  R.  908  ;  48  J.  P.  439.    There  the  appellant  was  held  to  be  chai;geable      Note  to 
as  owner  of  a  strip  of  land,  4  inches  wide  and  265  feet  in  length,  upon  which  he   Section  4. 
had  erected  a  boundary  fence  along  the  whole  extent  of  the  strip,  under  a  covenant  — 
to  erect  and  for  ever  maintain  a  fence  thereon  made  Avitli  his  vendor,  who  was  the 
owner  of  the  land  adjoininp;  the  strip. 

[Jj)on  a  similar  definition  in  a  local  Act,  it  was  held  that  an  agent  employed  to 
collect  the  rents  of  property  charged  with  an  apportionment  of  paving  expenses  was 
an  owner,  and  liable  as  such  to  be  called  u|)on  to  pay,  whether  he  had  money  of  his 
principal  in  hand  or  not,  at  any  time  while  the  sum  assessed  wpon  the  premises 
remained  imjjaid.  St.  Helen's  (Mayor  ct-c,  of )  v.  Kirkham,  16  Q.  B.  D.  403  ;  34 
W.  R.  440  ;  50  J.  P.  647.  In  GooJc  v.  Montague  (siqj.),  Blackburn,  J.,  said  :  "  The 
object  of  the  legislature  seems  to  have  been  this,  that  as  the  occupier  was  often  poor, 
and  the  real  owner  might  be  difficult  to  discover,  it  was  well  to  get  at  the  collector 
of  rents,  who  could  always  be  found  out ;  and  hence  the  person  who  receives  the 
rack-rent  from  the  occupier  is  deemed  the  owner."  But  the  above  definition  of 
"  owner "  does  not  include  a  receiver  appointed  by  the  Court.  Baciqj  {Oorpora- 
tion  of)  V.  Smith,  44  Ch.  D.  395  ;  59  L.  J.  Ch.  518  ;  63  L.  T.  (n.S.)  195  ;  38 
W.  R.  697.  A  second  mortgagee  entered  into  possession  of  premises  and  collected 
the  rents,  which  he  applied  in  paying  his  oirtgoings  and  the  interest  on  the  first 
mortgage  which  exhausted  all  the  receipts.  It  was  held  that  he  was  the  owner  and 
liable  as  such  for  paving  expenses.  Tottenham  Local  Board  v.  Williamson,  62  L.  J. 
Q.  B.  322;  69  L.  T.  (n  s.)  51  ;  57  J.  P.  614 ;  9  T.  L.  R.  372.  Trustees  in  receipt  of 
rents  are  owners  though  not  beneficially  interested.  In  re  Barney,  Harrison  v.  Barney 
[1894],  3  Ch.  562  ;  63  L.  J.  Ch.  676  ;  71  L.  T.  (n.s.)  180  ;  43  W.  R.  105;  8  R.  459. 

The  definition  of  premises  avoids  difficulties  in  the  interpretation  of  the  word, 
such  as  arose  with  reference  to  section  3  of  the  Factory  Act,  1867,  in  Kent  v.  Astley 
L.  R.  5  Q  B.  19  ;  39  L.  J.  M.  C.  3  ;  and  Redgrave  v.  Lee,  43  L.  J.  M.  C.  105  ;  L.  R. 
9  Q.  B.  363. 

"  Rack-rent''' means  rent  -vvhich  is  not  less  than  two-thirds  of  the  full  "Rack-rent'' 
net  annual  value  of  the  property  out  of  which  the  rent  arises  ^g^j^g 
and  the  full  net  annual  value  shall  be  taken  to  be  the  rent  at  which 
the  property  might  reasonably  be  expected  to  let  from  year  to  year, 
free  from  all  usual  tenant's  rates  and  taxes,  and  tithe  commutation 
rentcharge  (if  any),  and  deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses  (if  any) 
necessary  to  maintain  the  same  in  a  state  to  command  such 
rent  :(I>) 

(a)  See  the  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  4,  c.  76),  s.  109. 

(6)  This  definition  is  taken  from  the  Parochial  Asses.sment  Act,  1836  (6  &  7  Will.  4, 
c.  96),  s.  1,  and  is  what  is  set  out  in  the  column  of  tlie  rate  in  the  schedule  headed 
rateable  value.  As  to  the  meaning  of  the  words  "free  from  all  usual  tenant's  rates 
and  taxes,"  &c.,  see  Lumley's  Union  Assessment  Commiittee  Acts,  p.  20 ;  Lumley's 
Parochial  Assessments,  p.  30 ;  and  HacJcett  v.  Overseers  of  Long  Bennington,  9 
L.  T.  (n.S.)  769  ;  16  C.  B.  (n.S.)  38  ;  Eeg.  v.  Hall  Dare,  34  L.  J.  M.  C.  17  ;  11  L.  T. 
(n.S.)  301.  In  the  last-mentioned  case,  Shee,  J.,  exjjlained  the  words  "free  from," 
as  being  equivalent  to  "  without  regard  to,"  or  "  putting  aside."  The  explanation 
of  this  definition  is  probably  best  given  in  the  words  of  the  Metropolis  Valuation 
Act,  1869  (32  &  33  Vict.  c.  67),  s.  4,  which  declares  that  "gross  value  means  the 
annual  rent  which  a  tenant  might  reasonably  be  expected,  taking  one  year  with 
another,  to  pay  for  a  hereditament,  if  the  tenant  undertook  to  pay  all  tlie  usual 
tenant's  rates  and  taxes  and  tithe  commutation  rentcharge  (if  any)  and  if  the 
landlord  undertook  to  bear  the  cost  of  the  repairs  and  insurance,  and  the  other 
expenses  (if  any)  necessary  to  maintain  the  hereditament  in  a  state  to  command 
that  rent.  Rateable  value  means  the  gross  value  after  deducting  therefrom  the 
probable  annual  average  cost  of  the  repairs,  insurance,  and  otlrer  expenses  as 
aforesaid."  From  this  it  will  be  seen  that  the  net  annual  value  in  the  definition  is 
the  same  as  the  rateable  value  as  defined  in  the  Metropolitan  Act. 

Tenant's  rates  and  taxes  means  those  which  are  borne  by  the  occi"if)ier  as  dis- 
tinguished from  the  owner  of  land,  and  include  poor,  highway,  watering,  Avatchiug, 
police,  borough,  board  of  health  or  district  rates ;  but  not  land  tax  or  property  tax 
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Note  to  which  are  landlord's  rates  or  taxes.  See  Lumley's  Parochial  Assessments,  p.  117,  as  to 
Section  4.  these  rates  and  taxes  and  the  mode  of  estimating  them. 

Street."  "Street" (a)  includes  any  highway  (not  being  a  turnpike  road), (6) 

and  any  pubhc  bi-idge  (not  being  a  county  bridge), (c)  and  any 
road,  lane,  footway,  square,  court,  alley,  or  passage,  whether  a 
thoroughfare  or  not  :(d) 

(a)  Notwithstanding  the  definition  in  the  text,  the  word  street  is  used  throughout 
the  Act  in  different  senses.  In  Robinson  v.  Barton  Local  Board,  8  App.  Cas.  798  ;  53 
L.  J.  Oh.  226  ;  50  L.  T.  (n.s.)  57  ;  32  W.  R.  249  ;  48  J.  P.  276,  Lord  Selborne 
said  :  "  An  interpretation  clause  of  this  kind  is  not  meant  to  prevent  the  word 
receiving  its  ordinary,  poj)ular,  and  natural  sense  whenever  that  would  be  properly 
apj)licable  ;  but  to  enable  the  word,  as  used  in  the  Act,  when  there  is  nothing  in 
the  context  or  the  subject-matter  to  the  contrary,  to  be  applied  to  some  things  to 
which  it  would  not  ordinarily  be  applicable.  I  look  upon  this  portion  of  the  inter- 
pretation clause  as  meaning  neither  more  nor  less  than  this  :  that  the  provisions 
contained  in  the  Act  as  to  streets,  whether  new  streets  or  old  streets,  shall,  unless 
there  be  something  in  the  subject-matter  and  the  context  to  the  contrary,  be  read 
as  applicable  to  these  difterent  things.  It  is  perfectly  consistent  with  that,  that 
they  should  be  read  as  applicable,  and  should  be  applied  to  those  things  to  which 
they  in  their  natural  sense  apply,  and  which  do  not  require  any  interpretation  clause 
to  bring  them  in  ;  and  in  the  natural  and  popular  sense  of  the  word  street,  or  the 
words  7iew  street,  I  should  certainly  understand  a  roadway  with  buildings  on  each 
side  (it  is  not  necessary  to  say  how  far  they  must  or  may  be  continuous  or  dis- 
continuous) ;  and  by  new  street,  a  place  which  before  had  not  that  character,  hut 
which,  by  the  construction  of  buildings  on  each  side,  or  possibly  on  one  side,  has 
acquired  it."  From  this  it  will  appear  that  the  definition  in  the  text  does  not 
invariably  govern  the  meaning  of  the  word  street  throughout  the  Act,  and  it  is 
important  to  distinguish  the  various  meanings  which  have  been  assigned  to  the 
term  in  different  sections. 

In  Taylor  v.  Corporation  of  Oldham,  4  Ch.  D.  395  ;  46  L.  J.  Ch.  105  ;  35  L.  T. 
(n.s.)  696  ;  25  W.  R.  178,  Jessel,  M.R.,  held  that  the  word  street,  as  used  in 
section  16,  included  private  streets  and  roads  ;  in  fact,  he  decided  that  the  word 
must  be  interpreted  according  to  the  extended  meaning  assigned  to  it  by  the 
above  definition.  The  same  meaning  must  evidently  be  given  to  it  as  used  in 
section  32. 

In  section  26  the  word  street  is  used  to  mean  the  roadway  as  distinguished  from 
the  roadway  with  the  houses,  and  it  is  probably  used  in  the  sense  assigned  to  it  by 
the  above  definition.    The  same  remark  applies  to  sections  42,  57,  72,  and  126. 

It  has  been  expressly  decided  that  street  in  section  149  includes  a  country  lane  of 
which  the  herbage  may  be  let.  It  is,  therefore,  used  in  its  extended  sense  as  here 
defined.  Coverdale  v.  Cliarlton,  4  Q.  B.  D.  104  ;  48  L.  J.  Q.  B.  128  ;  40  L.  T.  (n.s.) 
88  ;  26  W.  R.  687  ;  43  J.  P.  268.  And  see  to  the  same  effect  Nutter  v.  Accrington 
Local  Board,  4  Q.  B.  D.  375  ;  48  L.  J.  Q.  B.  487  ;  40  L.  T.  (n.s.)  802  ;  43  J.  P.  635  ; 
decided  on  the  corresponding  section  of  11  &  12  Vict.  c.  63.  In  Robinson  v.  Barton 
Local  Board,  supra.  Lord  Selborne  said  :  "  In  section  149  of  this  Act,  and  the 
sections  which  follow  it,  the  word  street  manifestly  has  the  same  sense  as  when  we 
speak  of  a  man  going  out  of  his  house  into  the  street,  or  carriages  passing  along  the 
street.  There  the  public  highway,  whether  footway  or  carriage-way,  is  alone 
intended,  and  the  houses  on  either  side  are  certainly  not  included  in  that  case  in 
the  street.  And  I  should  be  inclined  myself  to  say  that  this  would  prima  facie  be 
the  sense  of  the  word  street  when  it  is  used  in  a  context  which  contains  no  indication 
of  anything  more.'* 

Section  150  is  the  complement  of  section  149,  and  it  would  seem  that  the  word 
street  as  therein  used  has  the  same  meaning.  That  the  word  means  the  roadway 
as  distinguished  from  the  road  with  the  houses  is  clear,  and  the  dictum  of  Lord 
Selborne,  already  quoted,  applies  to  section  150  as  well  as  to  section  149.  The 
cases  have  not  consistently  decided  whether  the  word  is  used  in  its  natural  and 
ordinary  sense  of  a  roadway  Avith  houses  on  both  sides,  or  in  the  wider  meaning 
assigned  to  it  by  the  definition.  Maude  v.  Baildon  Local  Board,  10  Q.  B.  D.  394 ; 
48  L.  T.  (n.s.)  874  ;  47  J.  P.  644,  apparently  decides  that  the  word  street  is  used  in 
section  150  in  its  natural  sense  as  distinguished  from  its  extended  meaning.  But 
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in  Portsmouth  {Mayor,  cfcc,  of)  v.  Smith,  13  Q.  B.  D.  184 ;  53  L.  J.  Q.  B.  92  ;  50  Note  to 
L.  T.  (n.s.)  308  ;  48  J.  P.  404,  the  Master  of  the  Eolls  questioned  that  decision,  Section  4. 
pointing  out  tliat  it  had  proceeded  upon  a  mistaken  view  of  Reg.  v.  Dayman  (infra).  "~ 
And  the  court  decided  that  the  word  street  as  used  in  section  53  of  the  Towns 
Improvement  Act,  1847  (whicli  corresponds  to  section  150  of  this  Act),  had  to  be 
interpreted  according  to  tlie  definition,  and,  tlierefore,  included  a  liigliway  which 
was  not  a  street  in  the  ordinary  sense.  And  in  tlie  case  of  Midland  Railway  Com- 
pany V.  Watton,  17  Q.  B.  D.  30  ;  55  L.  J.  M.  C.  99  ;  55  L.  T.  (n.s.)  482  ;  34  W. 
524  ;  50  J.  P.  405,  the  court  assumed  that  in  section  150  the  word  street  was  used 
as  here  defined.  But  all  doubt  on  the  subject  is  now  removed  by  the  decision  of  the 
Court  of  Appeal  in  Jowett  v.  Idle  Local  Board,  W.  N.  (1888)  87  ;  57  L.  T.  (n.s.)  928  ; 
36  W.  R.  34  ;  followed  in  Richards  v.  Kessick,  57  L.  J.  M.  C.  48  ;  59  L.  T.  (n.s.)  318  ; 
52  J.  P.  756 ;  Fenwick  v.  Croydon  Rural  Sanitary  Authority  [1891],  2  Q.  B. 
216  ;  60  L.  J.  M.  C.  161  ;  65  L.  T.  (n.s.)  645  ;  40  W.  R.  124  ;  55  J.  P.  470  ;  7  T.  L.  R. 
594.  These  cases  decide  that  the  word  "street,"  as  used  in  section  150,  means  a 
street  as  above  defined,  and  not  merely  a  street  in  the  ordinary  sense.  A  place  may 
therefore,  be  a  street,  though  the  property  in  the  soil  belongs  to  private  persons.  See 
Baird  v.  Tunbriclge  Wells  {Mayor,  d:c.,of)  [1894],  2  Q.  B.  867  ;  64  L.  J.  Q.  B.  145  ; 
71  L.  T.  (n.s.)  211  ;  59  J.  P.  36  ;  10  T.  L.  R.  378,  where  it  was  held  that  a  corporation 
could  not  lawfully  erect  lavatories  under  the  surface  of  a  street  which  was  not  vested  in 
them,  though  by  a  local  Act  they  were  empowered  to  do  so  in  any  street  or  public  place. 

The  word  street  in  section  156  was  used  in  its  ordinary  sense,  viz.,  a  road  with 
houses  on  each  side.  This  was  so  held  upon  the  corresponding  words  of  24  &  25 
Vict.  c.  61,  s.  28.  Reg.  v.  Fulford,  33  L.  J.  M.  C.  122  ;  10  L.  T.  (n.s.)  346  ;  10  Jur. 
(n.s.)  522  ;  12  W.  R.  715  ;  28  J.  P.  357.  And  see  Thomas  v.  Roberts,  43  J.  P.  574  ; 
and  Reg.  v.  Platts,  28  W.  R.  915,  decided  with  reference  to  section  66  of  the  Towns 
Improvement  Clauses  Act,  1847.  But  section  156  has  been  repealed  by  52  and  53  Vict, 
c.  52,  post,  and  in  that  Act  the  word  "  street"  would  appear  to  have  the  meaning 
assigned  to  it  by  the  above  definition.    See  section  2  of  that  Act. 

The  word  street  in  section  157  is  \ised  with  reference  to  7ieiv  streets,  and  was  held  to 
mean  not  only  the  roadway  but  the  roadway  with  the  houses.  In  Baker  v.  Mayor,  &c., 
of  Portsmouth,  3  Ex.  D.  4  ;  37  L.  T.  (n.s.)  381  ;  25  W.  R.  677  ;  afiirmedin  the  Court 
of  Appeal,  3  Ex.  D.  157  ;  47  L.  J.  Ex.  223  ;  37  L.  T.  (n.s.)  822  ;  26  W.  R.  303  ;  42 
J.  P.  278,  Bramwell,  L.J.,  said  :  "  I  have  come  to  the  conclusion  that  the  words 
of  sub-section  (1)  '  with  respect  to  the  level,  width,  and  construction  of  new  streets,' 
include  the  construction  of  the  buildings,  and  the  buildings  themselves  and  front 
gardens,  or  whatever  else  is  at  the  side  of  the  roadway.  I  have  come  to  this  con- 
clusion, not  upon  any  authority,  for  I  cannot  see  that  any  authority  has  any  bearing 
upon  the  matter,  except  to  show  that  the  word  street  may  have  such  a  meaning,  but 
because  it  is  the  right  meaning  of  the  words."  A  similar  interpretation  had  been 
put  upon  the  term  as  used  in  a  local  Act  in  Galloway  v.  Corporation  of  London,  L.  R, 
1  H.  L.  34 ;  35  L.  J.  Ch.  476  ;  12  Jur.  (n.s.)  747  ;  14  L.  T.  (n.s.)  865  ;  30  J.  P.  580, 
though  it  was  said  in  another  case  decided  upon  a  different  section  of  the  same  Act, 
that  this  was  not  the  pirimd  facie  meaning  of  the  word,  and  it  was  accordingly  held 
that  the  word  as  used  in  the  last-mentioned  section  did  not  include  the  houses. 
London,  Chatham,  and  Dover  Railway  v.  Mayor,  d'c,  of  London,  19  L.  T.  (n.s.) 
250.  An  urban  authority  made  a  bye-law  under  the  Public  Health  Act,  1875,  directing 
that  all  new  streets  shoiild  be  of  a  width  of  not  less  than  10  feet.  Certain  ways 
existed  commiinicating  -with  the  backs  of  houses,  and  used  by  the  urban  authority, 
who  did  the  scavenging  of  the  town,  for  the  purpose  of  obtaining  access  to  privies 
and  ashpits  in  order  to  remove  the  contents  thereof.  Plans  were  submitted  for 
approval  to  the  urban  authority,  showing  ways  such  as  above  described  of  the  width 
of  six  feet,  and  the  urban  authority,  acting  under  the  bye-law,  refused  to  approve 
such  plans.  It  was  held,  discharging  a  rule  for  a  mandamus  to  compel  the  ai^^sroval 
of  the  plans,  that  the  ways  in  question  were  "  passages  "  within  the  meaning  of  the 
above  definition,  and,  therefore,  streets.  Reg.  v.  Goole  Local  Board  [1891],  2  Q.  B. 
212  ;  60  L.  J.  Q.  B.  617  ;  64  L.  T.  (n.s.)  595  ;  30  W.  R.  608  ;  55  J.  P.  535.  In 
this  connection  may  be  mentioned  cases  decided  upon  such  words  as  "  houses 
within  the  street"  {Baddeley  y.  Gingell,  1  Ex.  319  ;  11  J.  P.  838)  ;  "hou.ses  forming 
the  street"  {London  School  Board  v.  St.  Mary,  Islington,  1  Q.  B.  T>.  65  ;  45  L.  J.  M.  C. 
1  ;  33  L.  T.  (n.s.)  504  ;  24  W.  R.  137  ;  40  J.  P.  310).  The  case  of  Baker  v. 
Mayor,  <fcc.,  of  Portsmouth  {supra)  was  apjjroved  by  the  House  of  Lords  in  Robinson 
v.  Barton  Local  Board,  8  Aiip.  Cas.  798  ;  53  L.  J.  Ch.  226  ;  50  L.  T.  (n.s.)  57  ;  32 
W,  E,  249  ;  48  J.  P.  276,  where  it  was  held  that  a  country  lane  which  had  long  been 
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Note  to  a  street  within  the  meaning  of  the  definition  might  become  a  new  street  when  houses 
Section  4.  came  to  be  built  by  the  side  of  it.  This  had  already  been  decided  under  the 
Metropolis  Management  Acts  in  Pound  v.  Plumstead  Board  of  Works,  L.  R, 
7  Q.  B.  183;  41  L..  J.  M.  C.  51;  25  L.  T.  (n.s.)  461  ;  20  W.  R.  117;  36 
J.  P.  468 ;  Dryden  v.  Overseers  of  Putney,  I  Ex.  D.  223  ;  34  L.  T.  (n.s.)  69 ; 
40  J.  P.  263. 

It  has  been  stated  that  the  question  whether  a  place  is  a  street  is  a  question  of 
fact  only  after  it  has  been  determined  in  what  sense  the  word  street  is  used  in  the 
particular  case  under  consideration.  See  Eccles  v.  Wirrall  Union,  17  Q.  B.  D.  107  ; 
55  L.  J.  M.  C.  106  ;  34  W.  R.  412  ;  50  J.  P.  596.  But  it  is  always  a  question  of  fact 
whether  a  place  already  a  street  as  above  defined  has  become  a  new  street.  Reg.  v. 
Dayman,  7  E.  &  B.  672  ;  26  L.  J.  M.  C.  128  ;  3  Jur.  (n.s.)  744  ;  22  J.  P.  39  ;  Req.  v. 
Fulford  (supra)  ;  Reg.  v.  St.  Mary,  Islington,  E.  B.  &  E.  743  ;  22  J.  P.  383  ;  St.  Mary, 
Islington  v.  Barrett,  L.  R.  9  Q.  B.  278  ;  43  L.  J.  M.  C.  85  ;  30  L.  T.  (n.s.)  11  ;  38 
J.  P.  198  ;  Dodd  v.  Vestry  of  St.  Pancras,  34  J.  P.  517  ;  Bowles  v.  St.  Mary,  Islington, 
39  J.  P.  757  ;  Reg.  v.  Shiel,  50  L.  T.  (n.s.)  590.  Wilson  v.  St.  Giles,  Gamberwell 
(Vestry  of)  [1892],  1  Q.  B.  1  ;  61  L.  J.  M.  C.  3  ;  65  L.  T.  (n.s.)  790  ;  40  W.  R.  41  ;  56 
J.  P.  167  ;  8  T.  L.  R.  20  ;  St.  Giles,  Gamherwell  (Vestry  of)  v.  Grystal  Palace  Gompany 
[1892],  2  Q.  B.  33  ;  61  L.  J.  Q.  B.  802  ;  66  L.  T.  (n.s.)  840 ;  40  W.  R.  648  ;  57  J.  P. 
5  ;  8  T.  L.  R.  233.  And  see  also  North  London  Raihvay  Gompany  v.  St.  Mary, 
Islington,  27  L.  T.  (n.s.)  672  ;  21  W.  R.  226  ;  37  J.  P.  341  ;  Robinson  v.  Barton 
Local  Board  (supra),  and  the  cases  cited  in  the  notes  to  section  157.  It  is  to  be 
observed,  however,  that  the  court  will  inquire  whether  there  has  been  any  evidence 
to  justify  the  finding  of  the  justices.  Williams  v.  Powning,  48  L.  T.  (n.s.)  672  ;  47 
J.  P.  486  ;  Midland  Railway  Company  v.  Watton,  16  Q.  B.  D.  30 ;  55  L.  J.  M.  0.  99  ; 
54  L.  T.  (N.s.)  482  ;  34  W.  R.  524 ;  50  J.  P.  405. 

Tire  word  street  as  used  in  the  statutes  incorporated  by  the  Public  Health  Act, 
1875,  must  in  general  be  interpreted  with  reference  to  the  definition  of  the  term 
contained  in  these  Acts  respectively.  Per  Lord  Blackburn  in  Mayor,  Ac,  of 
Portsmouth  v.  Smith,  10  App.  Cas.  364  ;  54  L.  J.  Q.  B.  473  ;  53  L.  T.  (n.s.)  394  ; 
49  J.  P.  676.  And  see  Giirtis  v.  Emhery,  L.  R.  7  Ex.  369  ;  42  L.  J.  M.  C; 
39  ;  21  W.  E.  143  ;  Maddock  v.  Wallasey  Local  Board,  55  L.  J.  Q.  B.  267  ;  50 
J.  P.  404. 

Newman  v.  Baker,  8  C.  B.  (n.s.)  200,  decided  upon  the  Metropolitan  Building 
Act,  1855,  may  be  referred  to,  but  it  tliroAvs  little,  if  any,  light  on  the  construction 
of  the  text. 

Metropolitan  Board  of  Worlcs  v.  Nathan,  54  L.  T.  (n.s.)  423  ;  34  W.  R.  164 ;  50 
J.  P.  502  ;  2  T.  L.  R.  112,  decided  with  reference  to  the  same  Act,  shows  that 
there  may  be  a  place  with  houses  on  both  sides,  which  is,  nevertheless,  not  laid  out  as 
a  street  within  the  meaning  of  that  Act.  In  that  case  artizans'  dwellings  had  been 
erected  opening  into  an  approach  100  feet  long  and  16  feet  wide,  entered  from  a 
public  street  through  a  gateway  10  feet  wide,  over  which  one  of  the  buildings  was 
carried.  A  roadway  had  previously  existed  on  the  site,  with  warehouses  abutting 
thereon,  and  the  gateway  included  the  site  of  a  former  gateway  which  had  been 
pulled  down  and  altered  to  a  greater  width.  The  approach  did  not  afford  communi- 
cation with  any  otlier  public  street,  and  was  for  the  sole  use  and  convenience  of 
the  tenants  of  the  dwelling,  to  the  exclusion  of  the  public,  no  right  of  way  having 
ever  been  dedicated  to  the  public.  It  was  held  that  the  approach  had  not  been  laid 
out  "  as  a  street  for  foot  traffic  only." 

The  word  street  as  used  in  the  Metropolis  Management  Acts  is  defined  in  words 
identical  witli  those  in  the  text.  For  a  case  in  which  the  term  was  interpreted 
with  reference  to  the  definition,  see  Hamvstead  Vestry  v.  Hoopel,  15  Q.  B.  D.  652  ; 
54  L.  J.  M.  G.  147  ;  33  W.  R.  903  ;  49  "j.  P.  741  ;  and  see  Hampstead  Vestry  v. 
Gotton,  12  App.  Cas.  1  ;  56  L.  J.  Q.  B.  225  ;  56  L.  T.  (n.s.)  1  ;  35  W.  R.  505 ;  51 
J.  P.  340. 

A  space  of  ground  from  33  to  58  feet  wide  between  the  footway  and  the  carriage- 
way, which  had  always  been  used  by  the  inhabitants  of  the  houses  facing 
it  for  placing  carriages  on  and  the  like,  paying  a  small  rent  for  such  user  to 
the  owner  of  the  soil,  but  which  had  always  been  used  by  the  public  for  passage, 
subject  only  to  the  user  by  the  inhabitants  of  the  houses,  was  held  not  to  be 
part  of  a  street,  having  been  only  partially  dedicated  to  the  public.  Le  Neve  v. 
Vestry  of  Mile  End  Old  Town,  27  L.  J.  Q.  B.  208  ;  22  Jur.  660  ;  8  E.  &  B.  1054 ; 
22  J.  P.  657. 

A  cul-de-sac  may  be  a  street  and  public  highway.  Souchv.  East  London  Railway 
Company,  L.  R.  16'Eq.  105  ;  42  L.  J.  Ch.  477  ;  21  W.  R.  590 ;  37  J.  P.  644.    So  also 
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a  liighway,  one  end  of  wliicli  has  been  legally  stopped.    Reg.  v.  Burney,  39  J.  P.  599.     Note  to 
But  a  way  ceases  to  be  a  public  highway  when  the  access  to  it  at  either  end  has    Section  4, 
become  impossible  by  reason  of  the  legal  stopjjing  ujj  of  Avays  leading  to  it.  Bailey 
V.  Jamieson,  1  C.  P.  D.  329  ;  34  L.  T.  (n.s.)  62  ;  24  W.  R.  456  ;  40  J.  P.  486. 

(&)  "A  turnpike  road  is  a  road  across  which  turnpike  gates  are  erected  and  tolls 

taken  A  turnpike  road  is  a  road  having  toll-gates  or  bars  on  it.    .    .  . 

The  distinctive  mark  of  a  turnpike  road  is  the  right  of  turning  back  any  one  who 
refuses  to  pay  toll."  Per  Lord  Abinger,  C.B.,  in  Northam  Bridge  and  Roads 
Compamj  v.  London  and  Soutliam'pton  Raihoaij  Gompany,  6  M.  &  W.,  at  p.  438. 
A  footpath  by  the  side  of  a  turnpike  road  is  part  of  the  road.  Loveridge  v.  Hodsoll, 
2  B.  &  Ad.  602.  This  definition  does  not  exclude  a  street  which  is  also  a  turnpike 
road  from  the  operation  of  other  sections  referiing  to  streets,  such  as  that  vesting 
streets  in  local  boards.  Nutter  v.  Accrington  Local  Board,  supra  (per  Brett  and 
Cotton,  L.JJ.,  Bramwell,  L.J.,  dissenting).  "  The  interpretation  clause  is  not 
restrictive.  It  does  not  say  that  the  word  street  shall  be  confined  to  any  highway 
not  being  a  turnpike  road,  but  that  it  shall  '  apjjly  to  and  include  any  highway  not 
being  a  turnpike  road,'  &c.  That  is  enlarging,  not  restricting,  the  meaning  of  st7-eet ; 
and  in  my  opinion  that  which,  independently  of  the  A  ct  of  Parliament,  in  ordinary 
language,  is  properly  a  street,  does  not  cease  to  be  so  because  it  is  part  of  a  turnpike 
road."  Per  Cotton,  L..I.  But  a  j^vate  individual  cannot,  by  making  a  road, 
erecting  a  gate,  and  charging  tolls,  make  such  road  a  turnpike  road,  and  sucli  a  road 
is  a  street  as  above  defined.  Austerherry  v.  Corporation  of  Oldham,  29  Ch.  D. 
V50  ;  53  L.  T.  (n.s.)  543  ;  33  W.  E.  807  ;  49  J.  P.  532  ;  Midland  Railway  Gompany 
V.  fFatton,  16  Q.  B.  D.  30  ;  55  L.  J.  M.  C.  99  ;  64  L.  T.  (n.s.)  482  ;  34  W.  E.  524  ; 
50  J.  P.  405. 

The  moment  a  road  ceases  to  be  a  turnpike  road  it  becomes  a  street  within  the 
above  definition.  Per  Lord  Esher,  M.E.,  in  Hanipstead  Vestry  v.  Cotton,  16  Q.  B.  D. 
483  ;  54  L.  T.  (n.s.)  441. 

(c)  See  Arnell  v.  Regent's  Canal  Gompany,  12  C.  B.  697;  14  C.  B.  564,  as  to  how 
far  a  canal  bridge  was  brought  within  the  terms  of  a  local  paving  Act.  When  a 
street  passes  over  a  canal  by  a  bridge,  the  bridge  may,  for  some  purposes,  be  deemed 
to  be  a  street.  Per  Wightman,  J., in  Beaver  v.  Mayor,  d-c,  of  Manchester,  26  L.  J. 
Q.  B.  311.  When  a  street  is  carried  over  a  railway  by  means  of  a  bridge,  it  is 
only  the  street,  and  not  the  bridge  itself,  which  vests  in  the  local  authority  under 
section  149.  Great  Eastern  Raihvay  Gompany  v.  Hackney  Board  of  TForks  (per 
Lord  Watson),  8  App.  Cas.  687  ;  52  L.  J.  M.  G.  105  ;  49  L.  T.  (n.s.)  509  ;  31  W.  R. 
769  ;  48  J.  P.  52. 

A  county  bridge  is  one,  the  duty  of  repairing  which  is  cast  by  law  on  the  inhabi- 
tants of  the  county  at  large.  This  duty  extends  to  every  public  bridge  erected  before 
1803,  unless  it  is  transferred  to  some  j^ersons  or  person  or  corporation  by  custom, 
prescription,  or  tenure  of  land.  Bridges  built  since  1803  are  not  repairable  by  the 
county  unless  they  have  been  erected  in  compliance  with  the  43  Geo.  3,  c.  59, 
s.  5,  or  have  been  declared  to  be  so  repairable  jjursuant  to  the  41  &  42  Vict.  c.  77, 
s.  21. 

(d)  "  The  Act  expressly  calls  places  streets  whether  they  are  public  property  or 
private  property,  and  whether  the  public  have  any  rights  over  them  or  have  no 
rights  over  them,"  Per  Jessel,  M.E.,  in  Taylor  v.  Corporation  of  Oldham,  4  Gh.  D., 
at  p.  407.    And  see  Midla7id  Railway  Gompany  v.  Watton,  supra. 

"  House  "  includes  schools,  filso  factories  and  other  buildings  in  which  "  House." 
[more  than  twenty']  persons  are  employed  [at  one  time']  : 

The  words  in  brackets  were  repealed  by  41  &  42  Vict.  c.  16,  s.  107,  sched.  6 
(Factory  Act,  1878).  How  far  this  term  is  extended  to  any  house  remains  for  judicial 
decision. 

It  is  not  to  be  read  into  section  42  of  this  Act  (post),  and  therefore  a  steam  laundry, 
although  containing  a  dwelling-house  for  the  manageress  and  for  the  clerk  in  charge, 
is  not  a  "house"  for  the  purjjose  of  the  removal  of  "house  refuse"  under  that 
section.  Per  Charles,  J.,  in  London  and  Provincial  Laundry  Gompany  v.  IVillesden 
Local  Board  [1892],  2  Q.  B.  271  ;  67  L.  T.  499  ;  40  W.  E.  557  ;  56  J.  P.  696. 

There  is  no  definition  of  a  "house"  here,  but  only  an  extension  of  the  term. 
Eeference,  therefore,  may  be  made  to  the  cases  upon  the  parliamentary  and  municipal 
franchises,  and  upon  settlement  under  the  Poor  Law,  for  illustration  of  the  word 
"  house."   Prima  facie  ahouse  means  a  dwelling-house  (Sarnam  v.  Darley,  14  M.  &  W. 
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Note  to     181) ;  or  a  building  calculated  to  be  used  as  sucb  (Nunn  v.  Denton,  8  Scott  New  Rep. 
Section  4.   794  ;  Daniel  v.  Coulsting,  ib.  949)  :  but  the  above  iiiterpretatiou  extends  the  significa- 
tion,  and  it  is  presumed  that  the  term  would  signify  any  building  in  which  persons 
are  employed. 

A  church  was  held  not  to  be  a  house  in  Angell  v.  Pacldington  Vestry,  L.  R.  3 
Q.  B.  714 ;  37  L.  J.  M.  C.  171  ;  32  J.  P.  742  ;  9  B.  &  S.  496.  But  this  case  had 
reference  to  the  section  of  the  Metropolis  Management  Act,  1862,  which  renders  the 
owner  of  a  house  liable  for  the  expenses  of  paving,  &c.  A  church  may  be  a  house 
within  the  meaning  of  a  bye-law  or  order  prescribing  a  building  line.  Per 
Malins,  V.C,  in  Corporation  of  Folkestone  v.  Woodward,  L.  R.  15  Eq.  159  ;  42  L.  J. 
Ch.  782  ;  27  L.  T.  (n.s.)  574  ;  21  W.  R.  97.  A  dissenting  chapel  was  held  to  be  a 
house  within  the  meaning  of  the  Metropolis  Management  Acts.  Gaiger  v.  Vestry 
of  St.  Mary,  Islington,  50  L.  J.  M.  C.  59  ;  44  L.  T.  (n.s.)  605  ;  29  W.  R.  538  ;  45  J.  P. 
570.  The  ground  of  this  decision  was  that  the  chapel  had  not  been  consecrated, 
and  thus  dedicated  to  permanent  and  unalterable  uses.  This  decision  was  followed 
in  Wright  v.  Ingle,  16  Q.  B.  D.  379  ;  55  L.  J.  M.  C.  17  ;  54  L.  T.  (n.s.)  511  ;  34 
W.  R.  221  ;  50  J.  P.  436.  Tliere  it  was  held  that  the  word  "house"  includes 
every  building  which  is  capable  of  being  used  as  a  human  habitation.  If  a  build- 
ing, which  is  physically  capable  of  being  so  used,  is  prevented,  either  by  common 
law  or  by  statute,  from  ever  being  put  to  such  a  use,  it  is  exempted  from 
the  liability  to  contribute  to  the  expense  of  paving  a  street  in  the  metropolis. 
Thus,  a  consecrated  church  of  the  Established  Church  of  England,  is  exempted, 
because,  by  reason  of  its  consecration,  it  becomes,  by  the  common  law,  for  ever 
incaj^able  of  being  used  as  a  habitation  for  man.  But  a  leasehold  chapel,  vested  in 
trustees,  in  trust  to  permit  it  to  be  used  as  a  place  of  religious  worship  tor  Wesleyans, 
is  a  house,  because,  by  the  consent  of  the  landlord,  the  trustees,  and  the  cestuis  qui 
trustent,  the  trust  may  at  any  moment  be  put  an  end  to.  And  see  the  note  to  the 
definition  of  the  exjjression  "  owner,"  ante,  p.  7. 

The  word  "house"  under  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  was 
held  to  ajiply  to  a  toll-house  on  a  turnpike  road.  Tunstall  Turninhe  Roads 
(^Trustees  of)  v.  Loivndes,  20  J.  P.  374. 

In  Hole  V.  Commissioners  of  Milton,  31  J.  P.  804,  it  was  held  that  buildings 
and  yards  used  for  purposes  of  business  did  not  come  within  the  description  of 
"  house  "  (for  the  purposes  of  a  rate  made  under  a  Local  Improvement  Act),  unless 
they  were  also  within  the  curtilage  of  the  house  ;  but  that  gardens  or  orchards,  sub- 
ordinate to  the  occupation  of  the  house  as  a  residence,  and  occupied  with  the  house 
as  ancillary  thereto,  Avere  so  included  within  the  word  house.  Therefore,  a  mill 
which  opened  into  a  yard  adjoining  a  house,  and  which  had  internal  communication 
with  the  outbuilding  and  house,  was  held  to  be  part  of  the  house  and  property 
included  in  the  rates. 

A  public-house  was  bounded  on  one  side  by  a  street,  and  in  front  by  a  vacant  piece 
of  ground  not  fenced  off  from  the  street,  and  separated  from  the  house  only  by  a 
narrow  foot  pavement  also  without  fence,  which  was  ordinarily  used  by  the  public  as 
a  thoroughfare,  though  sometimes  closed.  The  piece  of  land  had  been  treated  as 
passing  to  the  lessee  by  every  demise  of  the  public-house  since  1802  ;  it  was  used  by 
customers  of  the  public-house,  and  it  furnished  the  only  means  of  approach  to 
vehicles  to  the  front  of  the  house.  It  was  held  that  the  piece  of  land  came 
within  the  definition  of  a  curtilage,  and  was  part  of  the  house  within  the  meaning 
of  the  Lands  Clauses  Act,  s.  92.  Marson  v.  London,  Chatham,  and  Dover  Railway, 
L.  R.  6  Eq.  101,  following  Lord  Robert  Grosvenor  v.  Hampstead  Junction  Railway 
Company,  1  De  G.  &  J.  446.  See  also,  as  to  the  meaning  of  the  word  curtilage, 
Asquith  V.  Griffin,  48  J.  P.  724  ;  Pilbroiv  v.  St.  Leonards,  Shoreditch  (Vestry  of) 
[1895],  1  Q.  B."433  ;  59  J.  P.  68  ;  72  L.  T.  (n.s.)  135  ;  43  W.  R.  342  ;  11  T.  L.  R. 
178.  See  also  St.  Martin's  (Vestry  of)  v.  Bird  [1895],  1  Q.  B.  428  ;  64  L.  J.  Q.  B. 
230  ;  71  L.  T.  (n.s.)  868  ;  43  W.  R.  194. 

In  Wright  Y.  Wallasey  Local  Board,  18  Q.  B.  D.  783  ;  56  L.  J.  Q.  B.  259  ;  52  J.  P.  4; 
3  T.  L.  R.  525,  it  was  held  that  the  word  "  house "  in  section  10  of  the  Cemeteries 
Clauses  Act,  1847  (10  &  11  Vict.  c.  65),  did  not  include  the  curtilage. 

In  Reg.  v.  JJ.  of  Warivickshire,  17  L.  T.  (o.s.)  183,  a  coach-house  and  stables 
adjoining,  and  occupied  with  a  dwelling-house,  and  forming  part  of  the  same 
premises,  were  held  to  be  part  of  the  "house"  within  the  meaning  of  a  Local 
Paving  Act. 

As  to  what  constitutes  a  dwelling-house,  see  Lawson  v.  Fraser,  8  L.  R.  Ir.  55, 
where  premises  used  as  a  corn  store  and  kiln,  part  of  which  had  formerly  been  used 
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as  a  dwelling-place,  and  in  which  the  respondent  occasionally  slept,  were  held  to  be 
a  dwelling-house. 

"  Building  "  is  a  word  of  wider  signification  than  "  house."  See  per  Turner,  L.  J., 
in  Grosvenor  v.  Hampstead  Junction  Railway  Gompany,  supra. 

In  Beg.  v.  Gregory,  3  L.  J.  M.  C.  25,  an  open  shop  roofed  in,  connecting  the  shop 
front  with  a  newly-built  house,  was  held  to  be  a  buihling  within  the  meaning  of  an 
Act  which  prohibited  the  erection  of  buildings  within  a  given  distance  from  a 
roadway. 

An  erection  made  of  wood,  30  feet  long  and  13  feet  wide,  was  brought  along  the 
streets  on  wheels  and  put  at  the  corner  of  a  new  street.  It  had  s]5outs  and  a  down 
corner,  had  a  supply  of  gas,  and  was  used  as  a  butcher's  shop  : — Held,  that  it  was  a 
new  building,    Richardson  v.  Brown,  49  J.  P.  661. 

In  titevejis  v.  Gourlay,  1  F.  &  F.  498  ;  29  L.  J.  C.  P.  1  ;  1  L.  T.  (n.s.)  33  ;  6  Jur. 
(n.S.)  147  ;  8  W.  R.  85 ;  7  C.  B.  (n.s.)  99,  a  wooden  structure,  intended  to  be  used 
as  a  shop,  of  considerable  size  and  likely  to  last  for  some  time,  resting  on  joists,  but 
having  no  fastenings  or  foundations  in  masonry,  and  capaljle  of  being  lifted  from  the 
ground,  was  held  to  be  a  building  within  18  &  19  Vict.  c.  122.  In  Poplar  Board  of 
Works  V.  Knight,  E.  B.  &  E.  408  ;  28  L.  J.  M.  C.  37  ;  5  Jur.  (n.s.)  196,  it  was  held 
that  a  house  simply  built  on  the  surface  of  the  ground,  without  any  foundations  in 
the  ordinary  sense,  was  nevertheless  a  building  within  18  &  19  Vict.  c.  120,  s.  204, 
which  prohibited  the  erection  of  huildinqs  over  sewers.  In  Morrish  v.  Harris,  L.  R. 
1  C.  P.  155  ;  35  L.  J.  C.  P.  101  ;  13  L.  T.  (n.s.)  762  ;  14  W.  R.  479  ;  12  Jur.  (n.s.) 
627,  a  structure  built  of  stone,  having  four  walls  and  a  door,  which  was  used  by 
the  tenant  for  keeping  guano  and  other  manures,  which  he  used  on  adjoining  land, 
was  held  to  be  a  building  within  the  Reform  Act  (2  Will.  4,  c.  45),  s.  27  ;  but  the 
term,  as  used  in  that  Act,  does  not  include  everything  which  can  be  called  a  building  ; 
"  it  ought  to  be  in  some  degree  adapted  both  to  be  used  by  man,  either  for  residence 
or  for  the  industry  to  which  the  statute  relates,  and  also  to  have  the  degree  of 
durability  which  is  included  in  the  idea  of  building."  Per  Erle,  G.J.,  in  Poivell  v. 
Boraston,  34  L.  J.  C.  P.  73  ;  18  C.  B.  (n.s.)  175  ;  11  L.  T.  (n.s.)  734  ;  13  W.  R.  465  ; 
29  J.  P.  550  ;  11  Jur.  (n.s.)  160.  In  TVatson  v.  Cotton,  17  L.  J.  C.  P.  68  ;  5  C.  B. 
51  ;  11  Jur.  1106  ;  2  Lutw.  R.  C.  53,  decided  with  reference  to  the  same  Act,  a 
shed  described  as  standing  against  a  wooden  paling,  but  not  fastened  thereto,  and 
consisting  of  six  posts  put  into  the  ground  supporting  a  tarpaulin,  which  formed 
the  roof,  one  side  being  boarded  np  with  boards  nailed  to  the  posts,  the  structure 
being  used  to  put  barrows  and  posts  into,  was  held  to  be  a  building. 

Where  a  bedroom  had  been  erected  in  place  of  a  conservatory,  tlie  external  wall 
of  the  house  having  been  raised  for  the  purpose,  and  the  justices  upon  a  summons 
for  making  an  addition  to  an  existing  building  without  complying  with  certain 
bye-laws,  held  that  there  was  no  addition  to  an  existing  building  on  the  ground 
that  the  bedroom  occupied  no  more  space  than  the  conservatory  did,  the  court  sent 
back  the  case  to  the  justices,  holding  that  this  fact  was  not,  per  se,  conclusive. 
Meadoivs  v.  Taylor,  24  Q.  B.  D.  717  ;  59  L.  J.  M.  C.  99  ;  62  L.  T.  (n.s.)  658  ;  54 
J.  P.  757. 

In  Bowes  v.  Low,  L.  R.  9  Eq.  636,  a  vinery  attached  to  a  wall  was  held  to  be  a 
building.  But  a  conservatory,  ]  5  feet  long  by  9  feet  deep,  constructed  of  wood  and 
glass  without  any  heating  apparatus  and  built  against  the  side  of  a  house,  was  held 
not  to  be  a  building  within  the  meaning  of  a  bye-law  requiring  buildings  to  be 
erected  of  stone,  brick,  &c.  Hihhert  v.  Acton  Local  Board,  5  T.  L.  R.  274.  Whether 
a  high  wall  would  be  so,  qwere.  It  was  considered  by  Lord  Hatherley,  in  Child  v. 
Douglas.,  Kay,  560  ;  5  Ue  G.  M.  &  G.  739,  that  a  dwarf  wall  forming  a  fence  was  not. 
See  Westonv.  Arnold,  L.  R.  8  Uh.  1084 ;  43  L.  J.  Ch.  123  ;  22  W.  R.  284  ;  in  reference 
to  a  party-wall.  A  local  Act  prohibited  the  erection  of  all  houses,  "  and  every  other 
builcling  whatever,"  within  30  feet  of  the  centre  of  a  road  : — Held,  by  the  Court 
of  Session  in  Scotland  (Lord  Young  dissenting)  that  this  pi'ohibition  did  not  apply 
to  a  parapet  wall  1  foot  in  height  su.rrounded  by  a  railing  5  feet  3  inches  in  height. 
Particle  {Commissioners  of)  v.  Great  IVestern  Steam  Laundry,  13  Ct.  of  Sess.  Gas.  (4th 
series)  500.  As  to  whether  fence  walls  of  a  canal  being  erected  in  a  public  place 
constituted  a  public  building,  see  Arnell  v.  Regents  Gancd  Company,  12  C.  B.  697  ;  14 
C.  B.  564.  In  Ellis  v.  Plumstead  Board  of  Works,  68  L.  T.  (n.s.)  291  ;  41  W.  R.  496  ; 
57  J.  P.  359  ;  5  R.  237,  it  was  held  that  a  wall,  9  inches  thick  and  7  feet  8  inches  high 
above  the  level  of  the  ground,  and  14  inches  thick  below  that  level  and  20  feet  long, 
was  a  building  structure,  or  erection  within  section  75  of  the  Metropolis  Management 
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Note  to  Amendment  Act,  1862  (25  &  26  Vict.  c.  102),  not  being  merely  required  as  a  boundary 
Section  4.   wall  or  fence. 

The  erection  of  hoardings  for  advertisements  was  held  to  be  a  breach  of  a  covenant 
not  to  erect  or  make  any  building  or  erection  on  certain  demised  premises.  Pocock  v. 
Gilham,  1  C.  &  E.  104.  But  see  Foster  v.  Fraser  [1893],  3  Ch.  158  ;  63  L.  J.  Ch.  91 ; 
69  L.  T.  (N.S.)  136  ;  42  W.  R.  11  ;  57  J.  P.  646  ;  9  T.  L.  R.  502  ;  3  R.  635.  In 
Wood  V.  Rogers  [1894],  3  Ch.  671  ;  63  L.  J.  Ch.  845  ;  71  L.  T.  (n.s.)  222  ;  43  W.  R. 
201,  the  erection  of  a  substantial  trellis  work  screen,  intended  to  be  permanent, 
was  held  to  be  a  breach  of  a  similar  covenant.  Three  caravans,  a  shooting  gallerj'', 
and  a  steam  roundabout  were  held  not  to  be  "  structures  or  erections  of  a  movable 
or  temporary  character"  within  the  meaning  of  45  Vict.  c.  14,  s.  13.  Hall  v. 
Smallpiece,  59  L.  J.  M.  C.  97  ;  54  J.  P.  710.  So,  also,  a  builder's  pay  office 
constructed  of  wood  and  roofed  with  ziuc  and  j^laced  upon  iron  wheels  for  the 
purpose  of  enabling  it  to  be  wheeled  about  to  any  place  where  building  operations 
were  being  carried  on.  London  County  Council  v.  Pearce  [1892],  2  Q.  B.  109  ; 
66  L.  T.  (N.S.)  685  ;  40  W.  R.  543  ;  56  J.  P.  790  ;  8  T.  L.  R.  531.  And  a 
bungalow  constructed  of  wood  and  corrugated  iron  and  erected  on  a  piece  of 
land  for  the  purpose  only  of  exhibition  and  sale  and  not  for  occupation.  London 
County  Council  v.  Humphreys  [1894],  2  Q.  B.  755  ;  63  L.  J.  M.  C.  215  ;  71  L.  T.  (n.s.) 
201 ;  43  W.  R.  13  ;  58  J.  P.  734 ;  10  T.  L.  R.  594  ;  10  R.  533. 

A  covenant  in  a  purchase  deed  provided  that  buildings  should  not  be  erected 
beyond  a  given  line  of  frontage.  It  was  held  that  bay  windows  projecting  beyond 
the  line,  and  carried  from  the  foundation  up  to  tire  roof,  were  buildings  within  the 
meaning  of  the  covenant.    Lord  Manners  v.  Johnson,  1  Ch.  D.  673. 

Temporary  structures,  intended  to  be  used  for  storing  workmen's  tools,  and  for  the 
purpose  of  a  brick  kiln,  were  held  not  to  be  buildings  within  the  meaning  of 
bye-laws  of  a  local  board.  Fielding  v.  Ehyl  Improvement  Commissioners,  3  C.  P.  D. 
272  ;  42  J.  P.  311. 

The  word  building  is  not  restricted  to  erections  above  the  surface  of  a  street. 
Thus,  arches  over  which  a  roadway  was  made,  and  which  were  used  as  store-houses, 
were  held  to  be  buildings  within  section  7  of  the  Gasworks  Clauses  Act,  1847. 
Thompson  v.  Sunderland  Gas  Compaiiy,  2  Ex.  D.  429 ;  46  L.  J.  Ex.  710 ;  37  L.  T. 
(n.s.)  30  ;  25  W.  R.  809  ;  42  J.  P.  198. 

As  to  what  is  a  "  new  building,"  see  the  notes  to  sections  157,  159,  pos^. 

"Drain."  "Drain"  means  any  drain  of  and  used  for  the  drainage  of  one 

building  only,  or  premises  -within  the  same  curtilage,  and  made 
merely  for  the  purpose  of  communicating  therefrom  with  a  cesspool 
or  other  like  receptacle  for  drainage,  or  with  a  sewer  into  which 
the  drainage  of  two  or  more  buildings  or  premises  occupied  by 
different  persons  is  conveyed  : 

As  to  the  effect  of  the  word  "  means,"  see  ante,  p.  5. 

There  may  be  instances  of  drains  not  comprehended  within  tliis  definition,  as  where 
there  is  a  direct  communication  from  a  house  to  a  river  or  canal  or  the  sea  itself. 

In  Coulton  v.  Ambler,  13  M.  &  W.  403  ;  14  L.  J.  Ex.  10,  a  navigable  river  or  cut 
was  held  not  to  be  a  "  public  or  parish  drain  "  within  tlie  meaning  of  a  local  drainage 
Act.  Tlie  word  drain  -was  also  held  to  include  an  underground  drain  when  used  in 
the  Lands  Drainage  Act,  1847.  Bowes  v.  Watson,  42  L.  T.  (n.s.)  27  ;  44  J.  P.  364. 
A  dumb  well,  i.e.,  one  through  which  waste  water  flows  through  a  pipe  and  tlience 
percolates  into  the  soil,  was  held  not  to  be  a  "drain  or  watercourse"  within  the 
meaning  of  5  &  6  Will.  4,  c.  50,  s.  67.  Croft  v.  Bichiiansworth  Highway  Board,  39 
Ch.  D.  272  ;  58  L.  J.  Ch.  14  ;  60  L.  T.  (n.s.)  34. 

The  effect  of  this  and  the  next  definition  is,  roughly,  that  a  drain  is  that  which 
receives  the  drainage  of  one  house,  while  a  sewer  is  that  which  receives  the  drainage 
of  two  or  more.  But  in  districts  where  the  Public  Health  Acts  Amendment  Act, 
1890,  is  in  force  when  two  or  more  houses  belonging  co  different  owners  are  connected 
with  a  public  sewer  by  a  single  private  drain,  such  drain  may  for  certain  purposes  be 
treated  as  a  drain  and  not  as  a  sewer.    See  section  19  of  that  Act,  p)ost. 

As  to  what  is  a  curtilage,  see  the  cases  cited,  ante,  p.  16. 

"Sewer."  "Sewer"  includes  sewers  and  drains  of  every  description,  except 

drains  to  which  the  word  "  drain  "  interpreted  as  aforesaid  applies, 
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and  except  drains  vested  in  or  under  the  control  of  any  authority   Section  4. 
having  the  management  of  roads  and  not  being  a  local  authority 
under  this  Act  : 
As  to  the  word  "includes,"  see  ante,  jd.  5. 

In  Sutton  Y.  Mayor  of  Norwich,  31  L.  T.  (n.s.)  389,  Kindersley,  V.C.,  observed: 
• — "The  word  sewer  conies  from  the  word  to  sew,  i.e.,  to  drain,  and  has  a  much  more 
extended  signification  than  drain,  embracing  wor'ks  on  the  largest  scale,  such  as 
draining  the  fens  of  Lincolnshire  by  means  of  canals,  &c.  In  the  common  sense  of 
the  term,  it  means  a  large  and  generally  underground  passage  for  fluid  and  fseculent 
matter  from  a  house  or  houses  to  some  other  locality,  but  it  does  not  comprise  a 
cesspool  for  the  purpose  of  retaining  the  sewage,  whether  as  a  simple  deposit  or  to  be 
converted  into  manure,  or  other  useful  purposes." 

A  marsh  wall  or  embankment  keeping  back  the  river  Thames  from  inundating 
the  Isle  of  Dogs  at  high  water,  and  through  which  sewers  pass  draining  the  island  at 
low  water,  was  held  to  be  a  sewer  within  the  meaning  of  18  &  19  Vict.  c.  120. 
"  Sewer  in  its  common  sense  may  mean  the  whole  apparatus,  and  in  its  .specific  sense 
a  drain  as  part  of  the  ajoparatus."  Per  Lord  Campbell,  C.J.,  in  Poplar  District 
Board  of  Works  v.  Knight,  5  Jur.  (n.s.)  196  ;  28  L.  J.  M.  0.  37  ;  E.  B.  &  E.  408. 

A  stream  supplied  by  the  drainage,  natural  and  artificial,  of  cultivated  land,  and 
receiving  the  drainage  of  two  or  three  inhabited  houses  in  its  passage  to  the  river 
into  which  it  flows,  is  not  a  sewer  within  the  meaning  of  the  Public  Health  Act, 
1848.  Beg.  v.  Godmanchester  Local  Board,  L.  R.  1  Q.  B.  328;  35  L.  J.  Q.  B.  125  ; 
5  B.  &  S.  936  ;  14  L.  T.  (n.s.)  104  ;  30  J.  P.  164.  But  where  the  sewage  of  certain  houses 
drained  into  a  sewer,  and  after  passing  through  the  sewer  was  for  a  period  of  some 
years  allowed  to  fall  into  an  open  watercourse,  which  in  its  turn  flowed  into  a  brook  : — 
Held,  by  Denman,  J. ,  that  under  the  circumstances  the  open  watercourse  was  a  sewer 
within  the  meaning  of  this  definition.  IVheatcroft  v.  Matlock  Local  Board,  52  L.  T. 
(n.s.)  356.  And  see  Falconar  v.  South  Shields  {Corporation  of),  "  Times,"  8tli  Februaiy, 
1895;  11  T.  L.  R.  223. 

The  word  "sewer"  should  receive  the  largest  possible  interpretation,  and  a  drain 
is  a  "  sewer  "  as  soon  as  more  than  one  house  has  been  connected  with  it.  Per  Kay,  J., 
in  Acton  Local  Board  v.  Batten,  28  Ch.  D.  283  ;  54  L.  J.  Ch.  251  ;  52  L.  T.  (n.s.)  17  ; 
49  J.  P.  357.  And  see  to  the  same  effect  Pinnock  v.  Waterworth,  51  J.  P.  248  ;  3 
T.  L.  R.  563  ;  Bateman  v.  Pojilar  District  Board  of  Works  (No.  2),  37  Ch.  D.  272 ; 
57  L.  J.  Ch.  579  ;  58  L.  T.  (n.s.)  720  ;  36  W.  R.  501.  In  the  last  of  these  cases, 
NoETH,  J.,  doubted  whether  the  unlawful  act  of  a  stranger  in  making  a  communica- 
tion with  a  drain  could  convert  it  into  a  sewer.  See  the  note  to  section  13,  post,  p.  34. 

An  iron  pipe  which  carried  away  the  effluent  water  from  sewage  works  was  held  to 
be  a  sewer  in  Tottenham  Local  Board  v.  Button,  2  T.  L.  R.  828. 

B .  received  notice  from  the  K.  local  board  to  abate  a  nuisance  on  his  property,  and 
for  that  purpose  to  have  a  ditch  or  drain  covered  up,  and  the  contents  conveyed  in 
suitable  pipes.  Several  houses  and  a  slaughter-house  of  the  respondent  B.  drained 
into  a  road  drain,  and  the  latter  into  a  ditch  in  B.'s  field,  where  it  was  a  nuisance,  and 
which  the  board  wanted  to  be  covered  up.  B.  contended  that  the  ditch  was  a  sewer, 
vested  in  the  appellants,  and  that  it  was  their  duty  to  cleanse  or  cover  it  up).  The 
justices  refused  to  make  an  order  on  B.,  as  he  was  not  the  person  by  whose  act,  default, 
or  sufferance  the  nuisance  arose.  It  was  held  that  the  justices  were  right.  Kirkheaton 
Local  Board  v.  Beaumont,  52  J.  P.  68. 

The  plaintiff  built  some  houses  having  drains  leading  into  a  line  of  6-in.  pipes. 
The  line  of  pipes  was  intersected  by  a  pit  or  cesspool,  and  from  thence  the  pipes 
passed  under  the  land  of  a  neighbouring  owner.  That  owner  cut  oft'  the  pipes, 
cau.sing  the  sewage  to  flow  back  and  cause  a  nuisance.  The  defendants  required  the 
plaintiff  to  abate  the  nuisance  by  cleansing  the  cesspool,  and  the  plaintiff  thereupon 
commenced  an  action  for  an  injunction  to  restrain  the  defendants  from  causing  the 
nuisance,  contending  that  the  cesspool  was  ysLvt  of  the  sewer,  and  vested  in  them 
under  section  IS,  post.  It  was  held  that  the  action  could  not  be  maintained,  as  the 
cesspool  was  not  part  of  the  sewer.  Meader  v.  West  Coiues  Local  Board  [1892],  3  Ch. 
218  ;  61  L.  J.  Ch.  561  ;  40  W.  R.  676  ;  8  T.  L.  R.  643. 

The  respondent  was  the  owner  of  three  adjoining  houses,  plans  for  the  erection  of 
which  had  been  deposited  with  the  local  authority  in  1868.  A  drain  ran  through  the 
basement  of  the  houses  to  carry  oft'  the  refuse  matter  of  all  three,  and  was  connected 
with  the  public  sewer  in  the  adjoining  street.  The  drain  became  defective,  and 
sewage  leaked  from  it  into  the  cellars  of  two  of  the  houses  : — Held,  that  the  drain, 
though  entirely  on  private  ground,  was  a  sewer  and  not  a  drain  within  the  meaning 
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Note  to  of  the  Act,  and  that,  therefore,  the  respondent  was  not  liable  to  repair  it  on  notice 
Section  4.   from  the  sanitary  inspector  to  abate  the  nuisance.    Travis  v.  Uttley  [1894],  1  Q.  B. 

  233  ;  63  L.  J.  M.  C.  48  ;  70  L.  T.  (n.s.)  242  ;  42  W.  E.  461  ;  58  J.  P.  85. 

By  section  250  of  the  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  the 
word  "  drain  "  shall  mean  cmd  include  any  drain  of  and  used  for  the  drainage  of  one 
building  only,  or  premises  within  the  same  curtilage  and  made  merely  for  the 
purpose  of  communicating  with  a  cesspool  or  other  like  receptacle  for  drainage,  or 
with  a  sewer  into  which  the  drainage  of  two  or  more  buildings  or  premises  occujued 
by  different  persons  is  conveyed,  and  shall  also  include  any  drain  for  draining  any 
group  or  block  of  houses  by  a  combined  operation  under  the  order  of  any  vestry  or 
district  board  ;  and  the  word  "sewer"  shall  mean  and  include  sewers  and  drains  of 
every  description  except  drains  to  which  the  word  "  drain  "  interpreted  as  aforesaid 
applies. 

The  drainage  of  the  Lowther  Arcade  (a  passage  with  a  gate  at  each  end,  arched 
over  by  one  roof  and  containing  range  of  twenty-five  houses  and  shops)  was  removed 
by  a  construction  running  down  the  centre  of  the  passage,  and  receiving  the  drainage 
of  all  these  hoiises  and  shops.  It  was  held  that  tlie  construction  was  not  a  drain  but 
a  sewer,  and  that  the  Arcade  was  not  one  building  nor  premises  within  the  same 
curtilage.  St.  Martin' s-in-the- Fields  (Vestry  of)  v.  Bird,  43  \Y.  R.  8  ;  71  L.  T.  (n.s.) 
432  ;  10  R.  494  ;  affirmed  in  C.  A.  [1895],  1  Q.  B.  428  ;  64  L.  J.  Q.  B.  230  ;  71  L.  T. 
(n.s.)  868  ;  43  W.  R.  194.  Buildings  consisting  of  forty-six  sets  of  apartments 
divided  into  two  blocks,  which  were  separated  by  a  causeway  20  feet  wide,  were 
erected  without  any  plans  being  submitted  to  the  local  authority.  The  drainage  wa? 
by  means  of  twelve  branch  drains  running  from  each  set  of  apartments  into  a  main 
drain  under  the  causeway,  which  communicated  with  a  sewer  within  100  feet  of 
the  blocks.  The  causeway  opened  to  a  public  thoroughfare,  and  access  to  one  of 
the  blocks  was  obtained  from  the  causeway  and  to  the  other  only  from  the  thorough- 
fare. It  was  held  by  Mathew  and  Charles,  JJ.,  that  the  two  blocks  of  buildings 
were  premises  within  the  same  curtilage,  and  that  the  main  drain  was  a  drain  and 
not  a  sewer,  and  repairable  by  the  owner  of  the  buildings.  Pilbrow  v.  St.  Leonard'.s, 
Shoreditch  {Vestry  of)  [1895],  1  Q.  B.  33 ;  affirmed  in  C.  A.  (Rigbt,  L.J.,  diss.)  [1895], 
1  Q.  B.  433  ;  72  L.  T.  (n.s.)  135  ;  43  W.  R.  342  ;  59  J.  P.  68  ;  11  T.  L.  R.  178. 

As  to  the  distinction  between  a  sewer  and  a  drain  by  a  "  combined  operation " 
within  the  meaning  of  the  Metropolis  Management  Acts,  see  Bateman  v.  Poplar 
District  Board  of  Works  (No.  1),  33  Ch.  D.  360 ;  55  L.  T.  (n.s.)  374  ;  56  L.  J.  Ch.  149. 
See  also  on  this  subject  the  note  to  the  definition  of  the  exjjression  "drain,"  ante, 
p.  18,  and  the  notes  to  53  &  54  Vict.  c.  59,  s.  19,  post.  Where  the  section  last 
mentioned  is  in  force,  a  drain  receiving  the  drainage  of  two  or  more  houses  belonging 
to  different  owners,  though  a  sewer  within  the  above  definition,  may,  for  certain 
purposes,  be  dealt  with  as  a  drain. 


"  Slaughter-  '<  Slaughter-house  "  includes  the  buildings  and  places  commonly  called 
slaughter-houses  and  knackers'  yards,  and  any  building  or  place  used 
for  slaughtering  cattle,  horses,  or  animals  of  any  description  for 
sale  : 

By  a  clause  in  a  Local  Improvement  Act,  which  closely  followed  the  language  of 
the  Markets  and  Fairs  Clauses  Act  (10  &  11  Vict.  c.  14),  s.  19,  it  was  enacted  that  "  no 
person  shall  slaughter  any  cattle  or  dress  any  carcase  for  sale  as  human  food,  or  food 
of  man,  in  any  place  within  the  limits  other  than  a  slaughter-house."  It  was  held 
that  to  slaughter  cattle  on  the  private  premises  of  an  inhabitant  of  the  town,  unless 
for  sale  as  human  food,  was  no  offence  within  the  clause.  Elias  v.  JVightingale,  27 
L.  J.  M.  C.  151  ;  8  E.  &  B.  698. 


<'  Waier  "  Water  company  "  means  any  person  or  body  of  persons  corporate  or 

company.'  unincorporate  supplying  or  who  may  hereafter  supply  water  for  his 

or  their  own  profit : 

This  word  is  substituted  for  the  words  waterworJcs  company  in  the  previous  Acts. 
The  undertaking  of  a  waterworks  company  was  transferred  by  statute  to  a  borough.  • 
The  profits  of  the  waterworks  were  under  a  subsequent  statute  to  be  transferred  to 
the  borough  improvement  fund,  or,  at  the  option  of  the  corporation,  to  be  applied  in 
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reducing  the  price  of  water  to  consumers.    It  was  held  that  the  corporation  were      Note  to 
supplying  water  for  their  own  profit  within  the  meaning  of  the  above  definition.   Section  4, 
Wolverhampton  {Corporation  of)  v.  Bilston  {Gommissioners  of)  [1891],  1  Ch.  315  ; 
39  W.  E.  394  ;  7  T.  L.  K.  162.    But  tliis  point  was  not  argued  in  the  Court  of 
Appeal.    See  W.  N.  [1891]  p.  56  ;  7  T.  L.  R.  374. 

"  Waterworks "  include  streams,  springs,  wells,  pumps,  reservoirs,  "  Water- 
cisterns,  tanks,  aqueducts,  cuts,  sluices,  mains,    pipes,  culverts,  ' 
engines,  and  all  machinery,  lands,  buildings,  and  things  for  sup- 
plying or  used  for  supplying  water,  also  the  stock-in-trade  (a)  of  any 
water  company : 

(a)  These  words  must  include  everything  not  enumerated,  but  the  enumeration 
appears  to  be  exhaustive. 

"Bakehouse  Regulation  Act"  means  26  &  27  Vict.  c.  40  rBakehouse  "Bakehouse 
Regulation  Act,  1863)  :  ^ir^'"'''" 

This  Act  was  repealed  by  the  Factory  and  Workshop  Act,  1878  (41  &  42  Vict.  c.  16). 
The  latter  statute  contained  provisions  which  in  eft'ect  took  away  the  control  of 
bakehouses  from  the  local  authorities  and  vested  it  in  the  factory  inspectors.  But 
the  control  of  the  local  authorities  over  bakehouses  has  since  been  taken  away  from 
the  inspectors  and  re-vested  in  the  local  authorities  by  the  Factory  and  Workshop 
Act,  1883  (46  &  47  Vict.  c.  53),  which  is  set  out  in  the  Appendix.  See  also  section 
10  and  the  notes  thereto,  post. 

"  Artizans  and  Labourers  Dwellings  Acts  "  means  31  &  32  Vict.  c.  130  "Artizans 
(Artizans  and  Labourers  Dwellings  Act,  1868)  :  DwehiSs"''"'' 

This  Act,  with  many  other  subsequent  statutes  relating  to  artizans'  dwellings,  is 
repealed  and  re-enacted,  with  amendments,  by  the  Housing  of  the  Working  Classes 
Act,  1890  (53  &  54  Vict.  c.  90),  post. 

"  Baths  and  Washhouses  Acts  "  means  9  &  10  Vict.  c.  74  (An  Act  to  ^^^^^^Jf^^^g^^ 
encourage  the  establishment  of  Public  Baths  and  Washhouses)  ;  ^g^s." 
10  &  11  Vict,  c  61  (An  Act  to  amend  the  Act  for  the  establishment 
of  Public  Baths  and  Washhouses)  : 

With  these  must  now  be  read  41  &  42  Vict.  c.  14  (The  Baths  and  Washhouses  Act, 
1878),  and  the  45  &  46  Vict.  c.  30  (The  Baths  and  Washhouses  Act,  1882). 


"  Labouring  Classes  Lodging  Houses  Acts  "  means  14  &  15  Vict.  "  Labouring 
c.  34  (Labom-ing  Classes  Lodging  Houses  Act,  1851)  ;  29  &  30  Llldging 
Vict.  c.  28  (Labouring  Classes  Dwelling  Houses  Act,  1866)  ;  Houses  Acts.' 
30  &  31  Vict.  c.  28  (Labouring  Classes  Dwelling  Houses  Act, 
1867)  : 

These  Acts  are  repealed  and  re-enacted  by  the  Housing  of  the  Working  Classes  Act, 
1890,  post. 

"  Sanitary  Acts  "  means  all  the  above-mentioned  Acts  and  the  Acts  '[^^^'}^'^ 
mentioned  in  Part  1.  of  Schedule  V.  to  this  Act. 

Schedule  V.,  Part  I.,  post,  contains  a  list  of  repealed  enactments,  and  has  the 
following  note  appended  to  it :  "  Of  the  above  Acts  the  following  (namely),  '  The 
Public  Health  Act,  1848,'  and  '  The  Local  Government  Act,  1858,'  and  '  The  Local 
Government  Act  (1858)  Amendment  Act,  1861,'  and  'The  Local  Government  Act 
Amendment  Act,  1863,'  are  in  the  Act  referred  to  as  ^  The  Local  Government  Ads:  " 
This  definition  ought  obviously  to  have  been  inserted  in  this  section. 
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Section  4.      "  Sanitary  purposes  "  means  any  object  or  purposes  of  the  Sanitary 

"  Sanitary  Acts  : 

purposes 

"And  of  this  Act,"  seeing  that  the  objects  and  purposes  of  the  Sanitary  Acts  are 
the  same  as  those  of  this  Act. 


quarter 
sessions, 


Court  of  "  Court  of  quarter  sessions  "  means  the  court  of  general  or  quarter 
sessions  of  the  peace  having  jurisdiction  over  the  whole  or  any  part 
of  the  district  or  place  in  which  the  matter  requiring  the  cognizance 
of  general  or  quarter  sessions  arises  : 

The  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  13,  provides  that  in  every 
Act,  whether  passed  before  or  after  the  commencement  of  that  Act,  the  expression 
"  Court  of  quarter  sessions "  shall  mean  the  justices  of  any  county,  riding,  parts, 
division,  or  liberty  of  a  county,  or  of  any  county  of  a  city,  or  county  of  a  town,  in 
general  or  quarter  sessions  assembled,  and  shall  include  the  recorder  of  a  municipal 
borough  having  a  separate  court  of  quarter  sessions.  This  definition  does  not, 
however,  supersede  the  text. 

The  words  "or  any  part  of  the  matter,  as  the  case  may  be,"  in  the  11  &  12  Vict, 
c.  63,  s.  82,  are  omitted.  Hence,  though  the  district  may  be  situated  partly  in  the 
jurisdiction  of  one  court  of  quarter  sessions -and  partly  in  that  of  another,  it  is 
assumed  that  the  matter  in  question  will  arise  in  one  of  them  only.  But  if  the  matter 
does  not  arise  in  one  of  them  only,  both  courts  of  quarter  sessions  would  have  juris- 
diction, and  consequently'  either.  The  meaning  of  the  definition  appears  to  be  that 
the  jurisdiction  of  a  court  of  quarter  sessions  over  any  matter  arising  within  its  local 
limits  is  not  to  be  affected  by  the  fact  that  the  sanitary  district  in  which  it  arises  is 
situate  in  part  only  within  such  limits.  But  it  does  not  give  to  a  court  of  quarter 
sessions  jurisdiction  over  a  matter  not  arising  within  its  local  limits,  merely  because 
the  district  in  which  the  matter  arises  extends  into  such  limits. 


'•Court  of  u  QQ■^J.{;  of  summary  jurisdiction  "  means  any  iustice  or  justices  of  the 

jurisdiction."         peace,  stipendiary,  or  other  magistrate  or  officer,  by  whatever  name 

called,  to  whom  jurisdiction  is  given  by  the  Summary  Jurisdiction 

Acts,  or  any  Acts  therein  referred  to  : 

This  is  practically  the  same  definition  as  that  which  was  contained  in  the  Summary 
Jurisdiction  Act,  1879,  section  50.  In  Reg.  v.  Price,  5  Q.  B.  D.  300 ;  49  L.  J.  M.  C. 
49  ;  44  J.  P.  248,  it  was  held  that  the  Summary  Jurisdiction  Acts  regulated  the  pro- 
cedure only  in  cases  where  justices  were  sitting  and  acting  judicially  as  a  court  of 
summary  jurisdiction,  and  not  in  cases  where  their  duties  were  ministerial  only. 
But  by  the  Summary  Jurisdiction  Act,  1884  (47  &  48  Viot.  c.  43),  s.  7,  it  was  pro- 
vided that  section  50  of  the  Summary  Jurisdiction  Act,  1879,  should  include  such 
justice,  justices,  or  magistrates  as  therein  mentioned,  whether  acting  under  the  Sum- 
mary Jurisdiction  Acts,  or  any  of  them,  or  under  any  other  Act,  or  by  virtue  of  his 
or  their  commission,  or  by  the  common  law.  And  now  by  the  Interpretation  Act, 
1889  (52  &  53  Vict.  c.  63),  s.  13,  it  is  provided  that  in  every  Act,  whether 
passed  before  or  after  the  commencement  of  that  Act,  the  expression  "Court  of 
Summary  Jurisdiction"  shall  mean  any  justice  or  justices  of  the  peace,  or  other 
magistrates  by  whatever  name  called,  to  whom  jurisdiction  is  given  by,  or  who  is 
authorised  to  act  under  the  Summary  Jurisdiction  Acts,  and  whether  acting  under 
the  Summary  Jurisdiction  Acts,  or  any  of  them,  or  under  any  other  Act,  or  by  virtue 
of  his  commission,  or  under  the  common  law.  It  follows  from  this  definition  that  a 
court  of  summary  jurisdiction  will  now  include  justices  sitting  to  enforce  payment  of 
poor  rates.  See  Beg.  v.  London  (Lord  Mayor  of),  57  L.  T.  (n.s.)  491  ;  52  J.  P.  70 ; 
Fourth  City  Mutual  Building  Society  v.  East  Ham  {Churchivardens  of)  [1892],  1  Q.  B. 
661  ;  61  L.  J.  M.  C.  128 ;  56  J.  P.  440.  And  see  also  Eeg.  v.  Glamorganshire  JJ. 
[1892],  1  Q.  B.  621  ;  61  L.  J.  M.  C.  169 ;  66  L.  T,  (n.s.)  444 ;  40  W.  R.  436  ;  56 
J.  P.  437. 


DEFINITIONS. 


"  Snmmaiy  Jurisdiction  Acts  "  means  the  Act  of  the  session  of  the  Section 
eleventh  and  twelfth  years  of  the  reign  of  Her  present  Majesty, 
chapter  forty-three,  intituled  "  An  Act  to  facilitate  the  performance 
of  the  duties  of  justices  of  the  peace  out  of  sessions  within  England 
and  Wales  with  respect  to  summary  convictions  and  orders,"  and 
any  Act  amending  the  same. 

The  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  13,  provides  that  in  eveiy 
Act,  whether  passed  hefore  or  alter  the  comniencement  of  that  Act,  the  expression 
"  Summary  Jurisdiction  Acts "  shall  mean  the  Summary  .Jurisdiction  Act,  1848 
(11  &  12  Vict.  c.  43),  and  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
and  any  Act,  past  or  future,  amending  tliose  Acts  or  either  of  them. 

The  amending  Acts  are  the  Summary  Jurisdiction  (Process)  Act,  1881  (44  &  45 
Vict.  c.  24) ;  and  the  Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43). 

Additional  Definitions. — In  addition  to  the  definitions  given  in  the  above 
section,  several  others  are  contained  in  the  Act.  See  as  to  Earth  Closet,  section  37  ; 
Diuelliiuj,  section  74  ;  Common  Lodfiing-house,  section  89  ;  Nuisance  Authoritij,  sec- 
tion 108  ;  Mortuary,  section  141  ;  Siq^erintendent  Constaile,  section  171  ;  within  the 
prescribed  distance,  ih. ;  General  Expeyises,  section  228  ;  Special  Expenses,  ib.  ;  Riparian 
Authority,  section  287  ;  Port  Sanitary  Authority,  ib. ;  Special  Act,  section  316  ;  The 
Limits  of  the  Special  Act,  ib. ;  The  Promoters  of  the  Undertaking,  ib. ;  The  Undertakers, 
ib. ;  Ratepayer,  Sched,  III.,  No.  11  ;  The  Local  Government  Acts,  Sched.  V.,  Part  I. 
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PART  II. 

AUTHORITIES  FOR  EXECUTION  OF  ACT. 

Constitution  of  Districts  and  Authorities. 

Section  5.  5.  For  the  purposes  of  this  Act  England,  except  the  metropohs,(a) 
UrbaiTand     shall  (6)  consist  of  districts  to  be  called  respectively — 

rural  sanitary  /i  n  tt  i  •  t  • 

districts.  (1.)  Urban  sanitary  districts,  and 

(2.)  Rural  sanitary  districts. 

(in  this  Act  referred  to  as  urban  and  rural  districts)  ;  and  such  urban 
and  rural  districts  shall  respectively  be  subject  to  the  jurisdiction  of 
local  authorities,  called  urban  sanitary  authorities  and  rural  sanitary 
authorities  (in  this  Act  referred  to  as  urban  and  rural  authorities), 
invested  with  the  powers  in  this  Act  mentioned . 

This  section  and  the  sections  immediately  following  must  now  be  read  subject  to 
the  provisions  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  post,  which  has 
effected  important  changes  in  the  styles  and  in  the  constitution  of  sanitary  districts. 

"  The  scheme  of  the  Public  Health  Act,  by  section  5,  appears  to  have  been  to 
divide  all  England  into  certain  districts,  in  each  of  which  there  was  to  be  an 
authority  either  rural  or  urban  ;  and  each  of  such  districts  was  to  be  subject  thence- 
forth to  the  jurisdiction  of  the  local  authority  established  by  such  Act,  which  was 
to  be  invested  with  the  powers  in  the  Act  mentioned."  Per  Wills,  J.,  in  Lea  sr. 
Facey,  17  Q.  B.  D.  139,  142. 

(a)  See  the  definition  in  section  4,  ante,  p.  3. 

(6)  Although  this  word  imports  futiirity,  that  is  not  the  operation  of  the  section, 
seeing  that  these  districts  existed  at  the  date  of  the  Act,  and  all  such  districts  as  then 
constituted  were  continued  by  section  326,  post. 

Description  of  Urban  districts  shall  consist  of  the  places  in  that  behalf  men- 

tioned  in  the  first  column  of  the  table  in  this  section  contained,  and 
urban  authorities  shall  be  the  several  bodies  of  persons  specified  in  the 
second  column  of  the  said  table  in  relation  to  the  said  places  respectively. 


and  urban 
authorities, 


Urban  District. 


Urban  Authority. 


Borough  (a)  constituted  such  either  before  or  after  the 
passing  of  this  Act. 

Improvement  Act  district(c)  constituted  such  before 
the  passing  of  this  Act,(rf)  and  having  no  part  of  its 
area  situated  within  a  borough  or  local  government 
district. 

Local  Government  district(e)  constituted  such  either 
before  or  after  the  passing  of  this  Act,(/)  and  having 
no  part  of  its  area  situated  within  a  borough,  and 
not  coincident  in  area  with  a  borough  or  Improve- 
ment Act  district.((7) 


The  Mayor,  Aldermen,  and 
Burgesses  acting  by  the 
Council.(6) 

The  Improvement  Commis- 
sioners. 


The  Local  Board. 
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Provided  that  {h)—  Section  6. 

(1 .)  Any  borough,  the  whole  of  which  is  inchided  in  and  forms  part 
of  a  local  government  district  or  Improvement  Act  district,  and 
any  Improvement  Act  district  which  is  included  in  and  forms 
part  of  a  local  government  district,  and  any  local  government 
district  which  is  included  in  and  forms  part  of  an  Improvement 
Act  district  shall,  for  the  purpose  of  this  Act,  be  deemed  to 
be  absorbed  in  the  larger  district  in  which  it  is  included,  or  of 
which  it  forms  part  ;  and  the  improvement  commissioners  or 
local  board,  as  the  case  may  be,  of  such  larger  district,  shall  be 
the  urban  authority  therein  ;  and 

(2.)  Where  an  Improvement  Act  district  is  coincident  in  area  with 
a  local  government  district,  the  improvement  commissioners, 
and  not  a  local  board,  shall  be  the  urban  authority  therein  ;(i) 
and 

(3.)  Where  any  part  of  an  Improvement  Act  district  is  situated 
within  a  borough  or  local  government  district,  or  where  any 
part  of  a  local  government  district  is  situated  within  a  borough, 
the  remaining  part(/')  of  such  Improvement  Act  district  or  of 
such  local  government  district  so  partly  situated  within  a 
borough  shall,  for  the  purposes  of  this  Act,  continue  subject  to 
the  like  jurisdiction  as  it  would  have  been  subject  to  if  this  Act 
had  not  been  passed,  unless  and  until  the  Local  Government 
Board  by  provisional  order  otherwise  directs. (Z) 
For  the  purposes  of  this  Act,  the  boroughs  of  Oxford,  Cambridge, 
Blandford,  Calne,  Wenlock,  Folkestone,  and  Newport,  Isle  of  Wight, 
shall  not  be  deemed  to  be  boroughs,  and  the  borough  of  Cambridge  shall 
be  deemed  to  be  an  Improvement  Act  district,  and  the  borough  of  Oxford 
to  be  included  in  the  local  government  district  of  Oxford.         So  much 
of  the  borough  of  Folkestone  as  is  not  included  within  the  local  govern- 
ment district  of  Sandgate  shall  be  an  urban  district,  and  shall  be  under 
the  jurisdiction  for  the  purposes  of  this  Act  of  the  authority  for  executing 
"  The  Folkestone  Improvement  Act,  1855." 

(a)  See  the  definition  of  "  borougli "  in  section  4,  ante,  p.  3. 
(6)  See  section  198,  and  the  notes  to  that  section,  2)ost. 

(c)  In  section  4,  ante,  p.  4,  will  be  seen  the  definition  of  "  Improvement  Act 
district "  and  "  improvement  commissioners." 

(d)  These  were  the  words  nsed  in  35  &  36  Vict.  c.  75,  s.  4,  and  of  course  referred 
to  the  date  of  that  Act.  These  words  would  have  extended  the  districts  to  such  as 
were  formed  in  the  interval  between  that  Act  and  the  passing  of  this  Act,  but  in  fact 
none  such  were  created  during  that  period. 

(e)  See  in  section  4,  ante,  p.  4,  the  definition  of  a  "  local  government  district." 
(/)  See  note  (d)  above.    As  to  how  a  local  government  district  may  be  constituted 

after  the  passing  of  this  Act,  see  the  notes  to  section  271,  jjosi,  and  the  provisions  of 
the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  57,  post. 

(g)  A  borough  created  hereafter  will  be  be  an  urban  district. 

(h)  It  is  to  be  remembered  that  all  these  provisions  took  effect  iinder  previous 
Acts,  but  since  the  passing  of  the  Local  Government  Act,  1894,  the  whole  of  this 
proviso  may  be  regarded  as  spent. 

(i)  The  case  of  a  borough  which  was  included  in  35  &  36  Vict.  c.  79,  s.  4,  prov.  2, 
is  here  omitted. 
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Note  to        (/c)  It  will  be  noticed  that  this  proviso  does  not  make  any  reference  to  the  part 
Section  6.   which  is  within  the  borough.    That  became  part  of  the  urban  sanitary  district.  See 
also  section  339,  post. 
(I)  See  section  270,  post. 

{in)  Since  the  passing  of  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
provisional  orders  have  been  made  under  section  52  of  that  Act,  dealing  with  some 
or  all  of  these  boroughs,  whereby  the  councils  have  now  become  the  urban  sanitary 
authorities.  See  the  section  and  the  notes  thereto,  fost.  Oxford  is  now  a  county 
borough.    See  further  as  to  Oxford,  section  342,  post. 


ofkcal^''^*^""  ^'^^^y  local  board, (a)  and  any  improvement  commissioners  being 

boards  and  an  urban  authority  and  not  otherwise  incorporated,  shall  continue  to 
improvement  be  or  be  a  body  corporate  designated  (in  the  case  of  local  boards  and 
sioners^'  improvement  commissioners  being  urban  sanitary  authorities  at  the  time 
of  the  passing  of  this  Act),  by  such  name  as  they  then  bear, (6)  and 
(in  the  case  of  local  boards  constituted  after  the  passing  of  this  Act)  by 
such  name(c)  as  they  may  with  the  sanction  of  the  Local  Government 
Board  adopt  ;  with  a  perpetual  succession  and  a  common  seal,  and  with 
power  to  sue  and  be  sued  in  such  name,  and  to  hold  lands  without  any 
license  in  mortmain  for  the  purpose  of  this  Act.((/) 

The  above  section  is  still  in  force,  although  local  boards  and  improvement  com- 
missioners are  called  urban  district  councils.  See  the  Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  s.  21,  sub-sect.  (1),  post. 

(a)  It  must  be  remembered  that  local  boards  and  other  local  authorities  were 
incorporated  by  29  &  30  Vict.  c.  90  (The  Sanitary  Act,  1866),  s.  46.  This  clause, 
therefore,  incorporated  improvement  commissioners  who  became  urban  sanitary 
authorities. 

(6)  Provision  is  contained  in  section  311,  post,  for  the  change  of  the  name  of  the 
corporation. 

It  may  be  right  to  observe  that  "  a  parliamentary  corporation  is  a  corporation  for 
the  purposes  only  for  which  it  has  been  established  by  Parliament,  and  has  no 
existence  for  any  other  purpose,  and  that  whatsoever  is  done  beyond  the  scope  of 
such  purpose  is  ultra  vires  and  void  : "  per  Pollock,  C.B.,  in  National  Guarantee 
Manure  Company  v.  Donald,  4  H.  &  N.  16.  For  further  information  as  to  the  law  on 
the  subject  the  reader  is  referred  to  a  treatise  on  the  doctrine  of  ultra  vires  by  Mr. 
Seward  Brice. 

(c)  See  section  311,  |5osi,  as  to  the  change  of  name  by  a  local  board. 

{d)  But  for  this  provision  a  license  in  mortmain  would  be  necessary.  See  51  &  52 
Vict.  c.  42,  s.  1.  It  must  be  noticed  that  there  is  no  limit  to  the  amount  of  lands  to 
be  held  by  these  incorporated  bodies  if  the  lands  be  required  for  the  purposes  of  the 
Act.  when  a  license  in  mortmain  is  obtained  there  is  usually  such  limit.  The 
acquisition  of  lands  for  the  purpose  of  the  Act  is  provided  for  in  section  176,  post. 


Election  of^  The  members  of  local  boards  (a)  shall  be  elective  ;  \_and  tlie  number 

[Rep  as  to '  '^^'^  qualification  of  inemhers  of  local  boards,  the  qualification  of  electors, 
part  in  italics,  the  mode  and  eicjjerises  of  election,  and  the  proceedings  incident  thereto, 
56&!.  57  Vict,  fjig  retirement  and  disqualification  of  members,  the  proceedings  in  case 
'-^  of  lapse  of  a  local  board,  and  all  other  matters  relating  to  the  election 
of  members  of  local  boards,  shall  be  governed  by  the  rules  contained  in 
Scliedule  II.  to  this  Act.']  (h) 

(a)  The  statute  thus  provided  only  for  local  boards,  i.e,,  boards  elected  for  Local 
Government  Act  districts.    And  see  as  to  certain  local  boards,  section  339,  piost. 

(6)  This  section  from  "and  the  number"  to  the  end  of  the  section  is  repealed  by 
section  89  and  the  Second  Schedule  of  the  Local  Government  Act,  1894,  56  &  57 
Vict.  c.  73.    The  matters  therein  referred  to  are  now  provided  for  by  sections  23 
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and  48  of  that  Act  and  the  Rnles  of  the  Local  Government  Board  framed  thereunder,    Note  to 
which  also  extend  to  elections  of  urban  sanitary  authorities  for  other  urban  districts  Section  8. 
which  are  not  boroughs,  i.e.,  those  which  were  formerly  Improvement  Act  districts.  ' 
In  boroughs  the  urban  sanitary  authority  being  the  town  council  is  elected  under  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50). 

9.  The  area  of  any  iinion(a)  which  is  not  coincident  in  area  with  an  Description  of 
urhan  district,  nor  wholly  included  in  an  urban  district  (in  this  section 
called  a  rural  union),  with  the  exception  of  those  portions  (if  any)  of  the  authorities, 
area  which  are  included  in  any  urban  district, (?>)  shall  be  a  rural  district,  [liep.  as  to 
and  the  guardians  of  the  union  shall  form  the  rural  authority  of  such     g6™&  57'°^ 
district  :(c)  [Provided (d)  that —  Vict.  c.  73, 

(1.)  An  ex  officio  guardian(e)  resident  iyi  any  j^arisli  or  i^art  of  a  parish  ^'  ^^"^ 
belonging  to  such  union,  which  parish  or  jjart  of  a  parish  forms 
or  is  situated  in  an  urban  district,  shall  not  act  or  vote  in  any 
case  in  lohich  guardians  of  such  rmion  act  or  vote  as  members 
of  the  rural  authority,  unless  he  is  the  owner  or  occupier  of  pro- 
perty situated  in  the  rural  district  of  a  value  suffcient  to  qualify 
him  as  an  elective  guardian  for  the  union : 

(2.)  An  elective  guardian  of  any  parish  belonging  to  such  union,  and 
forming  or  being  ivholly  included  loithin  an  urban  district,  shall 
not  act  or  vote  in  any  case  in  which  guardians  of  such  union  act 
or  vote  as  members  of  the  rural  authority  : 

(3.)  Wliere  part  of  a  parish  belonging  to  a  rtiral  wiion  forms  or  is 
situated  in  an  urban  district,  the  Local  Government  Board  may 
by  order  divide  such  parish  into  separate  loards,  and  determine 
the  number  of  guardians  to  be  elected  by  such  loards  respec- 
tively, in  such  manner  as  to  provide  for  the  due  representation 
of  the  part  of  the  parish  situated  loithin  the  rurcd  district ;  but 
until  such  order  has  been  made,  the  guardian  or  guardians  of 
such  parish  may  act  and  vote  as  members  of  the  rural  authority 
in  the  same  manner  as  if  no  part  of  such  parish  formed  p)art  of 
or  loas  situated  in  an  urban  district.'] 

Where  the  number  of  elective  guardians  who  are  not  by  this  section 
disqualified  from  acting  and  voting  as  members  of  the  rural  authority  is 
less  than  five,  the  Local  Government  Board  may  from  time  to  time  by 
order  nominate  such  number  of  persons  as  may  be  necessary  to  make  up 
that  number  [from  oioners  or  occupiers  of  property  situated  in  the  rural 
district  of  a  value  suficient  to  qualify  them  as  elective  guardians  for  the 
imion],  and  the  person  so  nominated  shall  be  entitled  to  act  and  vote 
as  members  of  the  rural  authority,  but  not  further  or  otherwise. (/) 

[Subject  to  the  provisions  of  this  Act,  all  statutes,  orders,  and  legal 
provisions  applicable  to  any  board  of  guardians  shall  apply  to  them  in 
their  capacity  of  rural  authority  under  this  Act  for  purposes  of  this  Act ; 
and  it  is  liereby  declared  that  the  rural  authority  are  the  same  body  as 
the  guardians  of  the  union  or  parish  for  or  ivithin  tvhich  such  authority 
act].(g) 

(a)  See  definition  in  section  4,  ante,  p.  5. 

(6)  See  section  6,  ante,  p.  24.  Though  the  greater  part  of  the  union  may  be 
comprised  in  urban  districts,  yet  if  all  be  not,  that  which  remains  of  the  union, 
though  practically  only  the  residue,  is  a  rural  district. 
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Note  to  (c)  These  words  have  not  been  repealed,  but  the  guardians  are  no  longer  the  rural 
Section  9.  authority,  which  consists  of  persons  elected  as  rural  district  councillors.  These  are 
guardians  for  the  parishes  for  which  they  are  elected,  and  with  the  guardians  for  the 
urban  parishes  in  the  iTuion  constitute  the  board  of  guardians,  which  is  now  a  body 
quite  distinct  from  the  rural  district  council.  See  the  Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  s.  24, 2]ost. 

(d)  These  provisoes  were  repealed  by  section  89  and  Schedule  II .  of  the  Iiocal 
Government  Act,  1894,  56  &  57  Vict.  c.  73,  |}o.si. 

(e)  By  section  20  (1)  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  there 
shall  be  no  ex  officio  guardians.  As  to  such  guardians  formerly,  see  4  &  5  Will.  4, 
c.  76,  s.  38,  amended  by  7  &  8  Vict.  c.  101_,  s.  24. 

(/)  The  words  in  this  clause  printed  in  italics  were  repealed  by  section  89  and 
Schedule  II.  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  posi. 

The  provisions  of  this  claiTse  will  apply  in  cases  where  by  virtue  of  the  Local 
Government  Act,  1894,  a  rural  district  formerly  situate  in  two  counties  becomes 
divided  into  two  districts,  and  one  or  both  of  these  have  less  than  five  elected 
councillors.    See  section  24  (5)  of  that  Act,  ^^osi. 

(g)  This  clause  was  repealed  by  section  89  and  Schedule  II.  of  the  Local  Govern- 
ment Act,  1894  (56  &  57  Vict.  c.  73),  post. 


Powers  and  ]_0.  In  addition  to  the  pov^^ers,  rights,  duties,  capacities,  liabilities, 
urban  autho-  ^^^^  obligations  exercisable  by,  or  attaching  to  an  urban  authority 
rities.  under  this  Act,  every  urban  authority  shall,  within  their  district  (to  the 

exclusion  of  any  other  authority  (a)  which  may  have  previously  exercised 
or  been  subject  to  the  same),  have,  exercise,  and  be  subject  to  all  the 
powers,  rights,  duties,  capacities,  liabilities,  and  obligations  within  such 
district  exercisable  or  attaching  by  and  to  the  local  authority  under  the 
Bakehouse  Regulation  Act,(l>)  and  the  Artizans  and  Labourers  Dwellings 
Act,(c)  or  any  Acts  amending  the  same. 

Where  the  Baths  and  Washhouses  Acts, (J)  and  the  Labouring  Classes 
Lodging  Houses  Acts,(^)  or  any  of  them,  are  in  force  within  the  district 
of  any  urban  authority,  such  authority  shall  have  all  powers,  rights, 
duties,  capacities,  liabilities,  and  obligations  in  relation  to  such  Acts 
exercisable  by  or  attaching  to  the  Council,  Incorporated  Commissioners, 
Local  Board,  Improvement  Commissioners,  and  other  Commissioners  or 
persons  acting  in  the  execution  of  the  said  Acts,  or  any  of  them. 

Where  the  Baths  and  Washhouses  Acts  are  not  in  force  within  the 
district  of  any  urban  authority,  such  authority  may  adopt  such  Acts  ; 
and  where  the  Labouring  Classes  Lodging  Houses  Acts  are  not  in  force 
within  the  district  of  any  urban  authority,  such  authority  may  adopt  such 
acts.(/) 

Where  any  local  Act  other  than  an  Act  for  the  conservancy  of  any 
river,(^)  is  in  force  within  the  district  of  an  urban  authority,  conferring 
on  any  commissioners,  trustees,  or  other  persons,  powers  for  purposes 
the  same  as,  or  similar  to,  those  of  this  Act  (but  not  for  their  own 
pecuniary  benefit),  all  the  powers,  rights,  duties,  capacities,  liabilities,  and 
obligations  of  such  commissioners,  trustees,  or  other  persons  in  relation 
to  such  purposes,  shall  be  transferred,  and  attach  to  the  said  urban 
authority.  (7«) 

(a)  This  section  is  in  terms  less  extensive  than  35  &  36  Vict.  c.  79  (The  Public  Health 
Act,  1872),  s.  7,  and  only  refers  to  the  particular  Acts  mentioned.  The  statute  in  ita 
diflferent  parts  enables  the  urban  authority  to  execute  the  powers  thereby  confided  to 
them.    But  the  Act  of  1872  vested  all  the  powers  and  liabilities  of  the  sanitary  Acts 
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in  the  urban  sanitary  authorities,  and  the  326th  section  of  this  Act  gives,  in  substi-     Note  to 
tution  for  such  powers  and  liabilities  now  repealed,  the  powers  and  liabilities  specified  Section  10. 
in  this  Act.    The  last  paragraph  of  this  section  provides  for  powers  contained  in 
local  Acts. 

(&)  As  already  stated  in  the  note  to  section  4,  tmie,  p.  21,  this  Act  is  repealed  by  41  &42 
Vict.  c.  16  (The  Factory  and  Workshop  Act,  1878),  s.  107.  But  by  the  Factory 
and  "Workshop  Act,  1883  (45  &  46  Vict.  c.  52),  s.  17,  as  respects  every  retail 
bakehouse,  the  provisions  of  that  Act,  and  of  sections  3,  33,  34,  and  35  of  the 
Factory  and  Workshop  Act,  1878  (which  relate  to  cleanliness,  ventilation,  over- 
crowding, and  other  sanitary  conditions),  shall  be  enforced  by  the  local  autho- 
rity of  the  district  in  which  the  retail  bakehouse  is  situate,  and  not  by  an  inspector 
under  the  Factory  and  Workshop  Act,  1878  ;  and  for  the  purposes  of  the  section 
the  medical  officer  of  health  is  to  have  the  same  powers  of  entry,  inspection,  &c., 
as  an  inspector  under  the  Factory  Act.  By  section  18,  a  retail  bakehouse  is  defined 
to  mean  any  bakehouse  or  place,  the  bread,  biscuits,  or  confectionery  baked  in  which 
are  not  sold  wholesale,  but  by  retail  in  some  shop  or  place  occupied  together  with  such 
bakehouse.  The  control  over  bakehouses,  which  was  takenaway  from  the  sanitary  autho- 
rities by  the  Act  of  1878,  is  therefore  restored  to  them  by  the  Act  of  1883,  as  far  as 
retail  bakehouses  are  concerned.  But  bakehouses  which  are  not  retail  as  defined  by 
the  Act  are  not  under  the  control  of  local  authorities.  These  remain  subject  to  the 
provisions  of  the  Act  of  1878,  and  are  under  the  control  of  the  inspectors  appointed 
under  that  Act.  Section  4  of  that  Act  provides,  however,  that  where  it  appears  to  an 
inspector  that  any  act,  neglect,  or  default  in  relation  to  any  drain,  water-closet,  earth- 
closet,  privy,  ashpit,  water-suj^ply,  nuisance,  or  otber  matter  in  a  factory  or  workshop, 
is  punishable  or  remediable  under  the  law  relating  to  public  health,  but  not  under 
that  Act,  he  is  to  give  notice  thereof  to  the  sanitary  authority  of  the  district,  and  the 
sanitary  authority  are  to  make  inquiry  and  take  action  if  they  think  proper.  Section  38, 
post,  contains  provisions  which  enable  the  local  authority  to  compel  owners  or  occupiers 
of  factories  and  workshops  to  provide  proper  privy  accommodation,  and  is  not  afl:'ected 
by  the  Acts  of  1878  or  1883,  and  is,  therefore,  in  force  as  respects  bakehouses. 
The  provisions  of  the  Factory  Acts,  the  efi'ect  of  which  has  been  here  stated,  so  far 
as  they  are  material  for  the  present  purpose,  will  be  found  set  out  in  full  in  the 
Appendix. 

(c)  These  Acts  are  now  repealed  and  replaced  by  the  Housing  of  the  Working 
Classes  Act,  1890,  post,  the  administration  of  which  for  the  most  part  falls  to  the 
sanitary  authorities. 

(d)  These  Acts  (9  &  10  Vict.  c.  74  ;  10  &  11  Vict.  c.  61  ;  41  &  42  Vict.  c.  14  ;  45  & 
46  Vict.  c.  30)  so  far  as  material  are  set  out  in  the  Appendix,  post. 

(e)  These  Acts  are  also  repealed  and  replaced  by  the  Housing  of  the  Working 
Classes  Act,  1890,  post. 

(/  )  The  adoption  of  the  clauses  of  the  Housing  of  the  Working  Classes  Act,  1890, 
which  deals  with  working  class  lodging  houses,  is  provided  for  by  section  54  of  that 
Act,  post. 

(g)  There  is  no  definition  of  these  words,  but  they  are  explained  in  section  327, 
sub-section  (3),  and  they  occur  again  in  section  303. 

Qi)  See  section  322,  post,  as  to  a  particular  case.  It  may  be  well  to  refer  to  20  &  21 
Vict.  c.  50,  s.  2,  though  it  was  almost  wholly  superseded  by  35  &  36  Vict.  c.  75,  s.  7, 
as  interpreted  by  37  &  38  Vict.  c.  89,  s.  3,  and  now  by  the  above  section.  It  enables 
trustees  under  any  Act  for  lighting,  paving,  &c.,  any  borough  to  transfer  their  powers 
to  the  borough  corporation,  and  by  the  interpretation  clause  "  trustees"  means  "  trustees 
so  charged  with  the  execution  of  a  public  trust  or  duty."  It  was  held,  however,  that 
a  local  board  are  not  trustees  within  the  meaning  of  this  definition,  and  cannot  transfer 
their  powers  to  a  borough  corporation  ;  and  where  the  district  of  the  local  board  and 
the  corporation  are  not  identical,  that  of  the  former  being  more  extensive  (21  &  22  Vict, 
c.  98,  s.  26)  did  not  justify  such  a  transfer.  Sioinford  v.  Keble,  L.  E.  1  Q.  B.  549  ; 
35  L.  J.  Q.  B.  155  ;  7  B.  &  S.  873  ;  14  L.  T.  (n.s.)  770  ;  30  J.  P.  533. 

The  effect  of  the  provision  in  the  text  was  to  reconstitute  improvement  commis- 
sioners as  new  bodies  under  this  Act,  vesting  in  them  as  such  new  bodies  the  powers 
given  by  the  local  Acts  as  well  as  those  given  by  this  Act,  and  such  commissioners  in 
subsequently  doing  any  act  in  the  exercise  of  the  powers  originally  conferred  by  their 
local  Acts  are  acting  under  the  Act,  and  consequently  are  entitled  in  respect  of  such 
act  to  any  protection  or  privilege  given  by  that  Act  to  members  of  local  authorities 
acting  under  its  provisions.   So  held  by  the  Court  of  Appeal  (affirming  the  judgment 
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Note  to  of  Wills,  J.,  17  Q.  B.  D.  139),  Lea  v.  Facey,  19  Q.  B.  D.  352  ;  56  L.  J.  Q.  B.  536 ; 
Section  10.  58  L.  T.  (n.s.)  32  ;  35  W.  E.  721  ;  52  J.  P.  756. 

The  case  of  an  improvemeiit  district  becoming  a  borough  is  provided  for  by  section 
310,  post. 

Powers  and  H.  addition  to  the  powers,  rights,  duties,  capacities,  liabilities 
duties  of  rural  and  obligations  exercisable  by  or  attaching  to  a  rural  authority  under 
authorities.  -f^j^^jg  ^^^^  every  rural  authority  shall  within  their  district  (to  the  exclusion 
of  any  other  authority  which  may  have  previously  exercised  or  been 
subject  to  the  same)  have,  exercise,  and  be  subject  to  all  the  powers, 
rights,  duties,  capacities,  liabilities  and  obligations  within  such  district 
exercisable  by  or  attaching  to  the  local  authority  under  the  Bakehouse 
Regulation  Act,  or  any  Acts  amending  the  same. 

Upon  the  passing  of  the  Factory  and  Workshop  Act,  1878,  this  section  was  practically 
repealed  ;  for  the  Bakehouse  Eegulation  Act  was  repealed  by  that  Act.  It  has  been 
pointed  out,  however,  in  note  (b)  to  section  10,  ante,  p.  29,  that  the  control  of  local 
authorities  over  bakehouses  has  been  partially  restored  by  the  Factory  and  Workshojj 
Act,  1883.  See  the  note,  and  see  also  the  provisions  of  the  Factory  Acts  in  the 
Aijpendix. 

A  rural  authority  may  also  adopt  the  clauses  of  the  Housing  of  the  Working 
Classes  Act,  1890,  relating  to  working  class  lodging  houses,  under  section  54  of  that 
Act,  post. 

12.  From  (a)  and  after  the  passing  of  this  Act  all  such  property, 
real  and  personal,  including  all  interests,  I'ights,  and  easements,  in,  to, 
and  out  of  property  real  and  personal  (including  things  in  action),  as 
belongs  to  or  is  vested  in,  or  would  but  for  this  Act  have  belonged  to  or 
been  vested  in  the  council  of  any  borough,  or  any  improvement  com- 
missioners or  local  board  as  the  urban  sanitary  authority  of  any  district 
under  the  Sanitary  Acts,  or  any  board  of  guardians  as  the  rural  sanitary 
authority  of  any  district  under  those  Acts,  shall  continue  A^ested  or  vest 
in  such  council,  improvement  commissioners,  or  local  board,  or  board 
of  guardians  as  the  local  authority  of  their  district  under  this  Act,  subject 
to  all  debts,  liabilities  and  obligations  affecting  the  same  property. 

All  debts,  habilities  and  obligations  incurred  by  any  authority  whose 
powers,  rights,  duties,  liabilities,  capacities  and  obligations  are  under  this 
Act  exercisable  by  or  attached  to  a  local  authority,  may  be  enforced 
against  the  local  authority  to  the  same  extent  and  in  the  same  manner 
as  they  might  have  been  enforced  against  the  authority  which  incurred 
the  same. (6) 

(a)  It  must  be  remembered  that  by  virtue  of  35  &  36  Vict.  c.  79,  s.  9,  the  property 
referred  to  had  been  transferred,  and  such  of  it  as  still  remains  the  property  of  the 
authorities  mentioned,  is  therefore  continued  to  be  vested  in  them.  But  that  clause 
only  transferred  to  the  sanitary  authorities  jDroperty  applicable  to  the  sanitary  purposes 
thereby  placed  under  the  management  of  those  authorities.  Thus,  if  a  borough 
included  in  a  local  Act  district  had  been  absorbed  in  an  Improvement  Act  district, 
all  the  property  of  the  town  council  did  not  jjass,  but  only  so  much  as  related  to  the 
sanitary  purposes.  So,  in  the  case  of  a  parish  which  was  a  sewer  authority,  all  the 
property  of  the  joarish  did  not  pass,  but  only  what  belonged  to  the  parish  in  connection 
with  the  sewers.  "  But  for  this  enactment  there  would  be  a  doubt  as  to  whether  the 
property  which  formerly  belonged  to  the  improvement  commissioners  continued  to  be 
theirs,  or  in  what  capacity  it  continued  to  be  theirs,  and  the  Act  solves  that  difficulty 
by  saying  that  henceforth  such  property  shall  be  held  by  the  body  of  commissioners 
as  the  local  authority."  Per  Wills,  J.,  in  Lea  v.  Facey,  17  Q.  B.  D.  143  ;  and  see  the 
observations  of  the  Court  of  AjDpeal  in  the  same  case,  19  Q.  B.  D.  352  ;  56  L.  J.  Q.  B. 
536  ;  58  L.  T.  (n.s.)  32  ;  35  W.  R.  721  ;  52  J.  P.  756. 
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(&)  The  urban  or  rural  authority  have  the  same  legal  answers  to  claims  that  the     Note  to 
former  authority  had,  and  such  others  as  would  be  oi^en  to  them  in  claims  of  a  like  Section  12. 
character  against  themselves,  such  as  the  Statute  of  Limitations. 

With  regard  to  the  liability  of  a  local  board  in  respect  of  a  decree  made  against 
their  predecessors,  reference  may  be  made  to  Attorney-General  v.  Gor])oration  of 
Birmingham,  15  Ch.  D.  423  ;  43  L.  T.  (n.S.)  "77  ;  29  W.  R.  127.  In  that  case  a 
decree  was  made  in  1875  against  the  Corporation  of  Birmingham  as  the  sanitary 
authority  of  Birmingham,  granting  a  perpetual  injunction  to  restrain  them  froui 
allowing  sewage  to  flow  into  a  river,  the  injunction  being  suspended  for  five  years  to 
give  the  borough  an  opportunity  to  execute  certain  works.  At  the  expiration  of  that 
period  the  plaintiffs  desired  to  enforce  the  injunction,  but  in  the  meantime  the 
Birmingham  Tame  and  Eea District  Drainage  Board  had  succeeded  to  the  rights  and 
liabilities  of  the  Corporation  of  Birmingham  in  respect  of  the  sewage.  It  was  held 
that  the  new  board  could  not  then  be  made  parties  to  the  original  action.  Thereupon 
an  action  was  commenced  against  the  new  board,  the  plaintiffs  claiming  a  declaration 
that  they  were  entitled  to  same  benefit  of  the  decree  as  against  the  defendants,  as  if 
they  had  been  defendants  in  tlie  former  suit.  It  was  held  that  the  new  board  were 
not  made  by  the  Public  Health  Act  subject  to  any  liabilities  of  their  predecessors 
except  those  attaching  under  the  Act,  and  were  therefore  not  bound  by  a  decree 
against  them,  and  that,  there  being  no  allegation  of  any  nuisance  committed  by  the 
new  board,  the  plaintifls  had  no  cause  of  action.  Attorney-General  v.  Birmingluim 
Tame  and  Eea  Drainage  Board,  17  Ch.  D.  685  ;  50  L.  J.  Ch.  786  ;  44  L.  T.  (n.s.) 
906  ;  29  W.  R.  793  ;  46  J.  P.  36. 

But  when  a  serious  nuisance  had  admittedly  been  caused  by  the  mode  of  dealing 
with  sewage  by  a  rural  authority,  the  dissolution  of  the  rural  authority  and  the 
constitution,  by  order  of  the  Local  Government  Board,  of  an  urban  sanitary  authority 
over  the  district,  with  the  rights,  powers,  duties,  &c.,  of  the  old  board,  does  not  absolve 
the  new  board  from  liability  to  an  injunction  for  continuing  the  nuisance  without 
taking  any  effectual  steps  to  remedy  it.  Eleven  months  having  elapsed  since  the 
constitution  of  the  new  board,  the  operation  of  the  injunction  was  suspended  for  two 
months  only.    Taylor  v.  Friern  Barnet  Local  Board,  W.  N.  (1885),  p.  7. 
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PAET  III. 

SANITARY  PROVISIONS. 
Sewerage  and  Drainage. 

Regulations  as  to  Sewers  and  D rains. (^a) 

Section  13,      13.  AH  existing  and  future  sewers  within  the  district  of  a  local 
SewerTvested  ^^^^^lo^'ity,  together  with  all  buildings,  works,  materials,  and  things 
in  local         belonging  thereto, 
authority.  Except— 

(1.)  Sewers  made  by  any  person(i)  for  his  own  profit,  or  by  any 
company  for  the  profit  of  the  shareholders  ;(6')  and 

(2.)  Sewers  made  and  used  for  the  purpose  of  draining,  preserving, 
or  improving  land  under  any  local  or  private  Act  of  Parlia- 
ment, or  for  the  purpose  of  irrigating  land  and 

(3.)  Sewers  under  the  authority  of  any  commissioners  of  sewers 
appointed  by  the  Crown,  (c^) 

shall  vest  in{f)  and  be  under  the  control  of  such  local  authority. 

Provided  that  sewers  within  the  district  of  a  local  authority  which 
have  been  or  which  may  hereafter  be  constructed  by  or  transferred  to 
some  other  local  authority  or  by  or  to  a  sewage  board  or  other  authority 
empowered  under  any  Act  of  Parliament  to  construct  sewers  shall 
(subject  to  any  agreement  to  the  contrary)  vest  in  and  be  under  the 
control  of  the  authority  who  constructed  the  same  or  to  whom  the  same 
have  been  transferred. 

(a)  Note  in  section  4,  ante,  p.  18,  the  distinction  between  sewers  and  drains.  A 
drain  is  a  sewer  within  the  meaning  of  this  section  as  soon  as  more  than  one  house 
has  been  connected  with  it.  Acton  Local  Board  v.  Batten,  28  Ch.  D.  283  ;  54  L.  J. 
Ch.  251  ;  52  L.  T.  (n.S.)  17  ;  49  J.  P.  17  ;  Pinnoch  v.  Waterworth,  51  J.  P.  248  ;  3 
T.  L.  E.  563  ;  Bateman  v.  Poplar  District  Board  of  JVorJcs  (No.  2),  37  Ch.  D.  272  ;  57 
L.  J.  Ch.  579  ;  58  L.  T.  (n.s.)  720  ;  36  W.  R.  501  ;  Kirkheaton  Local  Board  v.  Beau- 
mont, 52  J.  P.  68.  A  natural  stream,  supplied  by  natural  and  artficial  drainage  of 
cultivated  soil,  belonging  to  private  individuals,  was  cleared  out  and  partially- 
widened  and  deejjened  by  commissioners  acting  under  a  private  Inclosure  Act, 
powers  being  given  to  them  to  do  so  at  the  expense  of  the  proprietors.  In  its  passage 
to  a  public  river,  it  passed  through  a  town  and  received  the  drainage  of  a  few 
inhabited  houses.  It  was  held  that,  assuming  it  to  be  a  seiver,  which  was  very 
doubtful,  it  came  within  the  exceptions  in  this  section  (sub-section  2),  and  was  not 
vested  in  the  local  board  of  health,  so  that  they  were  not  liable  to  cleanse  and  repair 
it.  Reg.  v.  Local  Board  of  Godmanchester,  L.  R.  1  Q.  B.  328  ;  11  Jur.  63  ;  5  B.  &  S.  886, 
936  ;  14  L.  T.  (n.S.)  104  ;  35  L.  J.  Q.  B.  125  ;  30  J.  P.  164.  But  where  the  sewage  of 
certainhouses  drained  into  a  sewer,  and,  after  passing  through  the  sewer  was  for  a  period 
of  some  years  allowed  to  fall  into  an  open  watercourse,  which  in  its  turn  flowed  into  a 
brook,  Denman,  J.,  held  that  under  the  circumstances  of  the  case  the  open  water- 
course was  a  sewer  which  vested  in  the  local  authority  under  this  section.  Wheat- 
croft  V.  Matlock  Local  Board,  52  L.  T.  (n.s.)  356.  And  see  Kirkheaton  v.  Beaumont, 
supra ;  Falconar  v.  Corporation  of  South  Shields,  in  C.  A.  ;  The  "  Times,"  8th 
February,  1895  ;  11  T.  L.  R.  223.  From  these  cases  it  appears  that  the  definition  of 
a  sewer  in  section  4  may  include  an  open  ditch  receiving  sewage. 
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'      A  tidal  fleet  or  watercourse,  in  which  barges  were  floated  alongside  premises  in  the     Note  to 
town  of  Lynn,  was  held  not  to  be  a  sewer  merely  because  sewage  was  discharged  into  S action  13. 
it,  and  the  local  authority  were,  therefore,  restrained  from  arching  it  over  as  a  sewer 
vested  in  them.    Pentneij  v.  Lynn  Paving  Commissioners,  12  L.  T.  (n.s.)  818. 

An  iron  pipe  temporarily  laid  to  carry  off  effluent  water  from  sewage  works  was 
held  to  be  a  sewer  in  Tottenham  Local  Board  v.  Button,  2  T.  L.  E.  828.  But  a  cesspool 
in  a  line  of  pipes  forming  a  sewer  is  not  part  of  the  sewer.  Header  v.  West  Gowes 
Local  Board,  ante,  p.  19. 

(6)  This  word,  according  to  the  definition  in  section  4,  ante,  p.  6,  includes  a  corpora- 
tion aggregate.  It  appears  also  to  apply  to  a  corporation  sole.  A  sewer  made  by  the 
OAv-ner  of  some  only  of  the  houses  in  a  street  not  yet  a  highway,  though  made  for  the 
purpose  of  draining  his  own  amongst  other  houses,  is  not  a  sewer  made  by  a  person 
"for  his  own  profit"  within  the  meaning  of  this  section.  Acton  Local  Board  v. 
Batten,  28  Ch.  D.  283  ;  54  L.  J.  Cli.  251  ;  52  L.  T.  (n.s.)  17  ;  49  J.  P.  17.  This 
decision  was  followed  in  Pinnock  v.  Waterworth,  51  J.  P.  248  ;  3  T.  L.  R.  563.  In 
that  case  Mathew,  J.,  said  :  "  The  builder  had  constructed  a  number  of  houses.  He 
made  a  drain  and  a  cesspool  and  connected  them  with  the  first  house,  and  as  he  com- 
pleted successive  houses  he  continued  the  drain  from  one  house  to  the  other,  carrying 
the  cesspool  forward,  and,  finally,  when  all  the  houses  had  been  completed,  there  was 
a  line  of  pipes  connecting  them  with  the  cesspool.  In  time  that  cesspool  became  a 
nuisance.  Now,  was  the  line  of  pijDes  and  the  cesspool  something  made  for  the 
purpose  of  profit  within  the  meaning  of  section  13?  It  could  not  be  said  to  be  so. 
If  such  pipes  were  to  be  excepted  from  the  Act  the  operation  of  the  Act  would  be 
narrowed  down  to  the  smallest  possible  point."  In  another  case  a  piece  of  land  was 
laid  out  for  building  by  the  owners,  and  a  street  laid  out  and  a  sewer  made  which 
drained  the  houses.  A  local  board  was  afterwards  formed.  The  sewer  was  sufficient 
as  long  as  sewage  could  be  discharged  into  the  Thames,  but  when  this  was  prohibited 
it  became  necessary  to  construct  a  new  sewer  to  carry  the  sewage  in  a  different  direc- 
tion. The  local  board  having  made  a  new  sewer  sought  to  charge  the  frontagers 
under  section  150.  It  was  held  that  the  original  sewer  was  not  made  by  any  person 
for  his  own  profit,  and,  therefore,  vested  in  the  local  board,  who  were  bound  to  keep 
it  in  repair.  Bonella  v.  TtvicJcenham  Local  Board,  18  Q.  B.  D.  577  ;  56  L.  T.  (n.s.) 
486  ;  35  W.  R.  578  ;  56  L.  J.  M.  C.  73  ;  51  J.  P.  580.  In  the  course  of  his  judgment 
HuDDLESTON,  B.,  said  :  "  No  doubt  the  sewer  was  made  for  the  use  of  the  owners  of 
the  houses,  but  the  words  of  the  section  are,  'for  his  own  profit,'  not  'for  his  own 
use.'  An  illustration  of  how  the  exception  might  apply  occurs  to  me.  It  might 
refer  to  the  case  of  a  person  who  was  utilising  sewage  and  made  a  sewer  to  conduct 
the  sewage  to  works  used  for  that  purpose,  or  it  might  apply  to  a  company  formed 
for  the  purpose  of  making  manure  who  might  require  to  conduct  the  sewage  to  a 
particular  place  in  the  course  of  their  business.  I  think  the  second  excei^tion  in  the 
same  section  bears  out  this  view,  for  it  apjjlies  to  sewers  for  the  purpose  of  draining, 
preserving  or  improving  land  under  local  or  private  Acts,  or  for  irrigating  land. 
This  provision  throws  light  on  the  word  'profit,'  and  goes  to  show  that  it  is  not  the 
same  as  use.  If  the  contention  is  right,  no  sewers  would  ever  vest  in  the  local  board." 
This  decision  was  affirmed  in  the  Court  of  Appeal,  20  Q.  B.  D.  63  ;  57  L.  J.  M.  C.  1 ; 
36  W.  R.  50;  58  L.  T.  (n.s.)  299  ;  52  J.  P.  356. 

In  Ferrand  v.  Hallas  Lcmd  and  Building  Company  [1893],  2  Q.  B.  135  ;  62  L.  J. 
Q.  B.  479  ;  69  L.  T.  (n.s.)  8  ;  41  W.  R.  580  ;  57  J.  P.  692  ;  4  R.  430,  the  plaintiff  was 
the  owner  of  land  situate  on  both  sides  of  a  certain  stream,  and  the  defendants  were 
owners  of  land  near  the  stream,  but  situate  higher  up  the  stream  than  the  plaintiff's 
land.  The  defendants  erected  on  their  land  a  row  of  sixty-nine  cottages,  and  a  long 
intercepting  drain  or  sewer,  with  which  each  of  the  cottage  drains  was  connected,  the 
sewer  being  connected  with  the  stream  so  that  the  drainage  from  the  cottages  passed 
down  the  drains  into  the  sewer  and  so  into  the  stream.  The  drains  and  sewer  were 
constructed  in  pursuance  of  plans  sanctioned  by  the  local  authority.  It  was  held 
that  the  sewer  was  not  made  for  the  profit  of  the  defendants'  shareholders.  And  per 
Lopes,  L.J.  :  "A  sewer  made  for  profit  means,  in  my  opinion,  not  a  sewer  made  for 
the  mere  purpose  of  drainage,  not  a  sewer  made  for  the  mere  purpose  of  discharging 
matter  not  in  any  way  to  be  utilised,  but  which  it  was  essential  to  get  rid  of  for 
sanitary  purposes,  but  a  sewer  made  for  the  purpose  of  realising  a  profit,  above  and 
beyond,  and  independent  of  any  sanitary  purpose.  Such,  for  instance,  as  a  sewer 
made  to  collect  feculent  matter  with  a  view  of  utilising  it  for  manure,  or  a  sewer 
made  for  the  purpose  of  carrying  away  surface  or  other  water  and  using  it  for  irriga- 
tion."   Per  A.  L.  Smith,  L.  j.  (by  way  of  further  illustration) :  "  It  will  be  noticed 
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Note  to  that  a  sewev  need  not  necessarily  convey  sewage  matter  in  order  to  constitute  it  a 
Section  13.  sewer.  It  would  be  none  the  less  a  sewer  within  the  Act  of  1875  if  it  conveyed  only 
rain  or  surface  water.  The  draining  off  of  rain  or  surface  water,  collected  from 
different  premises  by  different  feeders  into  one  main  drain,  would  constitute  that 
main  drain  a  sewer  within  the  meaning  of  the  Act.  In  some  manufacturing  districts 
this  is  done,  and  tlie  water  so  collected  is  passed  on  and  distributed  upon  payment 
amongst  different  receivers.  A  sewer  made  for  this  purpose  would,  in  my  opinion,  be 
within  the  exception."  Again,  in  Minehead  Local  Board  v.  Luttrell  [1894],  2  Oh.  178  ; 
63  L.  J.  Ch.  497  ;  70  L.  T.  (n.s.)  446  ;  42  W.  E.  667  ;  8  R.  379,  the  defendant,  who  was 
lord  of  the  manor  of  M.  and  owner  in  fee  of  a  large  part  of  the  town  of  M.  in  1878, 
constructed  at  his  own  expense,  and  with  the  sanction  of  the  local  authority  (where 
necessary),  a  system  of  sewerage  for  effectually  draining  the  town,  and  he  subsequently 
extended  the  system  to  new  streets  from  time  to  time.  The  greater  number  of  the 
houses  in  the  town  were  connected  with  the  system,  and  a  voluntary  sewage  rate, 
varying  in  amount  from  year  to  year,  was  annually  received  by  the  defendant  from 
the  persons  occupying  such  houses.  The  plaintiffs,  as  local  authority,  claimed  a 
declaration  that  the  sewers  were  vested  in  them,  but  it  was  held  that  the  sewers  were 
constructed  by  the  defendant  for  his  own  profit.  See  also  Russell  v.  Knight,  cited  in  the 
notes  to  section  21,  2J0st,  p.  52.  In  Voivlesv.  Colmer  [1895],  W.  N.  42  ;  30  L.  J.  Notes, 
163,  the  plaintiffs  purchased  six  acres  of  land,  which  they  laid  out  and  developed  as  a 
building  estate,  on  one  side  of  which  there  was  a  roadway,  and  the  plaintiffs,  at  their  own 
expense,  constructed  a  sewer  in  the  soil  of  the  moiety  of  the  roadway  adjoining  the 
boundary  of  the  estate.  The  building  plots  were  disposed  of  from  time  to  time, 
generally  at  fee  farm  rents,  and  on  entering  into  their  agreements  with  the 
purchasers  the  plaintiffs  required  a  payment  to  be  made  for  connecting  the  drainage 
system  of  the  premises  sold  with  the  sewer.  The  defendant  was  the  owner  of  a  house 
on  the  other  side  of  the  roadway,  opposite  the  plaintift's  building  estate,  and  he 
claimed  the  right  to  connect  the  drains  from  his  house  with  the  sewer  without 
paying  the  plaintiffs  therefor.  The  plaintiffs  sought  an  injunction,  but  Romer,  J 
dismissed  the  action  on  the  ground  that  Ferrand  v.  Hallas  Land  and  Building 
Company,  ubi  sxi-pra,  was  not  distinguishable  without  over-refinement. 

The  case  of  Bateman  v.  Poplar  District  Board  of  Works,  33  Cli.  D.  360  ;  56  L.  J.  Ch. 
149  ;  55  L.  T.  (n.s.)  374,  was  decided  by  the  Court  of  Appeal  with  reference  to 
provisions  in  the  Metropolis  Management  Acts,  which  have  no  exact  parallel  in  the 
Public  Health  Act,  1875.  See,  however,  the  provisions  of  53  &  54  Vict.  c.  59,  s.  19, 
post.  In  Bateman  v.  Poplar  District  Board  of  Works  (No.  2),  37  Ch.  D.  272  ;  57 
L.  J.  Ch.  579  ;  58  L.  T.  (n.s.)  720  ;  36  W.  R.  501,  North,  J.,  doubted  whether  the 
imlawful  act  of  a  stranger  done  without  the  consent  of  the  owner  of  a  drain  could 
affect  his  ownership  of  the  drain  or  the  liability  of  the  local  authority  by  vesting  the 
drain  in  them,  and  thus  throwing  the  responsibility  for  it  upon  them  ;  but  he  did 
not  decide  the  point. 

(c)  The  word  -profrietors,  which  existed  in  11  &  12  Vict.  c.  63,  s.  43,  and  was  some- 
what indistinct  in  its  signification,  is  here  omitted. 

{d)  This  puipose  is  not  limited  to  irrigation  under  local  or  private  Acts. 

For  an  example  of  a  sewer  which  falls  within  this  exception,  see  Reg.  v.  Loccd 
Board  of  Godmanchester,  supra,  note  («). 

(e)  See  further  the  saving  contained  in  section  327,  post. 

(/)  On  these  words  in  a  private  Act,  Jessel,  M.R.,  said  : — "This  is  not  the  case 
of  a  mere  easement.  The  barrel  of  the  sewer — that  j^ortion  of  the  sub.soil — vests  in 
you  (the  local  authority)  under  the  section.  ...  It  was  found  under  the  old  law, 
and  it  was  sometimes  held,  that  tlie  sewer  authorities  (they  were  not  called  sewer 
authorities  in  those  days)  had  only  an  easement,  and  it  was  found  to  be  very  incon- 
venient, and  consequently  in  the  modern  Acts  the  property  in  the  sewers  has  been 
vested  in  the  sewer  authorities.  That  is  to  say,  that  instead  of  allowing  the  subsoil 
to  remain  in  the  owner  of  the  soil,  subject  to  an  easement  or  right  of  sewerage  or 
drainage,  the  absolute  property  in  the  sewer  (which  means  not  only  the  brick  barrel 
or  whatever  it  may  be  forming  the  sewer,  but  the  whole  interior  of  the  sewer — that 
is,  the  whole  of  the  space  occupied  by  it)  is  now  vested  in  the  sewer  authorities. 
And  if  the  sewer  is  a  large  one,  it  amounts  in  substance  to  the  whole  of  the  subsoil, 
and  that  is  absolutely  vested  in  the  corporation."  Per  Jessel,  M.R.,  in  Tai/Zor  v. 
Corporation  of  Oldham,  4  Ch.  D.,  at  p.  411.  See  also  as  to  the  meaning  of  the  words 
vest  in,  Coverdale  v.  Charlton,  4  Q.  B.  D.  104 ;  Rolls  v.  St.  Georges,  Southiva.rk,  14  Ch.  D. 
785  ;  and  the  cases  cited  upon  the  same  ^^■ords  in  the  notes  to  section  149,  post. 

In  Attorney-General  v.  Guardians  of  Dorking,  20  Ch.  D.,  at  p.  604,  Jessel, 
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M.R.,  said  that  the  vesting  of  a  sewer  in  a  local  authority  gave  them  only  a  modified      Note  to 
and  limited  right  of  ownership,  and  did  not  give  them  a  right  to  stop  up  a  sewer.  Section  13. 
But  the  vesting  of  the  sewer  in  them  gives  them  an  interest  in  land  within  the  ~ 
meaning  of  section  68  of  the  Lands  Clauses  Act,  1845.    Per  Lord  Esher,  M.R.,  in 
Birkenhead  {Mayor,  <i-c.,  of)  v.  London  and  North-Wedern  Railwaij  Companij,  15 
Q.  B.  D.  578  ;  55  L.  J.  Q.  B.  48  ;  50  J.  P.  84. 

The  provisions  of  the  section,  that  all  existing  and  future  sewers  within  the  district 
of  a  local  authority,  suliject  to  the  exceptions  therein  mentioned,  "shall  vest  in  and 
be  under  the  control  of  such  local  authority,"  does  not  make  the  sewers  absolutely 
theirs  so  as  to  render  them  to  all  intents  and  purposes  the  same  as  if  they  were 
jjrivate  owners  of  the  sewers.  An  action  was  brought  against  a  sanitary  authority  to 
I'estrain  the  pollution  of  a  ditch  running  through  the  main  street  of  a  town  past  the 
plaintiffs  land  into  the  sea.  The  ditch  was  covered  over  as  it  passed  through  the 
town,  but  was  afterwards  an  open  stream,  and  had  been  for  many  years  seriously 
I^olluted.  The  plaintiff  claimed  an  injunction  to  restrain  the  defendants,  as  the 
owners  of  the  covered  part  of  the  ditch,  and  as  the  sanitary  authority  of  the  district, 
from  jDermitting  any  sewage  or  other  noxious  matter  to  come  on  to  her  lands  or  int(j 
her  part  of  the  ditch.  In  1877,  the  attention  of  the  defendants  was  called  to  the 
condition  of  the  houses  in  two  new  streets,  and  they  required  the  owners  of  those 
houses  to  improve  the  drains.  The  owners  accordingly  ran  two  drains  down  the  two 
streets  and  made  communications  with  the  main  sewer.  These  drains  were  made  for 
the  purjiose  of  carrying  off  surface  water,  and  were  not  connected  with  any  privies, 
but  in  addition  to  the  sui'face  water  the  slops  of  the  houses  were  allowed  to  be 
thrown  down  the  drains.  In  1885,  in  consequence  of  a  complaint  made  to  the  defen- 
dants, notices  were  directed  to  be  served  upon  the  occupiers  to  divert  all  polluting 
matter  from  the  sewer,  and  the  inspector  of  nuisances  was  ordered  to  inspect  all 
drains  entering  into  the  main  sewer.  The  notices  so  served  were  all  effective  in 
causing  an  abatement  of  the  nuisance  except  four.  Subsequent  directions  of  the 
defendants  as  to  cleansing  the  sewer  were  duly  carried  out,  the  effect  of  which  was  to 
diminish  the  pollution  of  it  to  some  extent.  The  defence  was  that  the  defendants 
had  done  everything  in  their  power  to  prevent  any  nuisance  from  being  occasioned 
to  the  plaintiff  or  her  23roperty,  and  that  they  were  not  responsible  for  the  nuisance : — 
Held,  that  the  defendants  had  been  diligent,  and  had  done  all  they  could  to  abate 
the  nuisance,  and  that  it  was  almost  inevitable  that  some  prescriptive  rights  of 
drainage  shoixld  have  been  acquired,  with  which  the  defendants  had  no  authority  to 
interfere  ; — Held,  therefore,  that  the  defendants  had  no  right  physically  to  disconnect 
the  drains  so  as  to  abate  the  nuisance,  and  that  the  action  could  not  be  maintained. 
Ogilvie  v.  Blything  Union  Rural  Sanitary  Authority,  65  L.  T.  (n.s.)  338  ;  attirmed  in 
C.  A.,  67  L.  T.  (n.s.)  18.  And  see  Reg.  v.  Staines  Local  Board,  60  L.  T.  (n.s.)  261  ; 
53  J.  P.  358  ;  5  T.  L.  R.  25,  the  facts  of  which  are  set  out  in  the  notes  to  section  17, 
post,  p.  47. 

(g)  This  is  a  new  provision,  rendered  necessary  to  meet  the  action  of  local  autho- 
rities in  their  neighbouring  districts,  under  sections  28  and  285,  as  well  as  the  case  of 
special  private  Acts  which  provide  for  the  sewerage  of  extensive  districts. 

It  will  be  observed  that  this  provision  applies  both  to  sewers  already  constructed 
at  the  time  of  the  passing  of  the  Act,  and  to  sewers  which  may  hereafter  be  constructed 
in  the  district  of  a  local  authority  by  any  other  authority. 

14-.  Any  local  authority  may  purchase  or  otherwise  acquire  (a)  from  Power  to 
any  person  any  sewer,  or  any  right  of  making  or  of  user  or  other  right  purchase 
in  or  respecting  a  sewer  (with  or  without  any  buildings,  works,  materials 
or  things,  belonging  thereto),  within  their  district,  and  any  person  may 
sell  or  grant  to  such  authority  any  such  sewer  right,  or  property  belonging 
to  him  ;  and  any  purchase  money  paid  by  such  authority  in  pursuance 
of  this  section  shall  be  subject  to  the  same  trusts  (if  any)  as  the  sewer 
right,  or  property  sold  was  subject  to. 

]3ut  any  person  who,  previously  to  the  purchase  of  a  sewer  by  such 
authority,  has  acquired  a  right(6)  to  use  such  sewer  shall  be  entitled  to 
use  the  same,  or  any  sewer  substituted  in  lieu  thereof,  to  the  same 
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Section  14.  extent  as  he  would  or  might  have  done  if  the  purchase  had  not  been 
made. 

(a)  These  words  are  new,  and  enable  the  local  authority  to  accept  a  gift  of  a  sewer, 
as,  for  instance,  where  it  was  made  for  private  profit  but  the  landowner  gives  it  to  the 
local  authority. 

(b)  There  is  no  limit  to  the  extent  of  this  right.  11  &  12  Vict.  c.  63,  s.  44,  applied 
only  where  a  perpetual  right  had  been  acquired. 

Maintenance      15.  Every  (a)  local  authority  shall  keep   in   repair  (&)  all  sewers 
of  "^'^'^^"^    belonging  to  them,  and  shall  cause  to  be  made((?)  such  sewers  as  may 
sewers.      -^^  necessary  for  effectually  draining  their  district  for  the  purposes  of 
this  Act. 

(rt)  This  section  imposes  duties  upon  the  local  authority,  i.e.,  upon  both  urban  and 
rural  authorities,  and  the  neglect  of  these  duties  will  be  a  default  within  the  operation 
of  section  299,  post.  This  duty  may  be  enforced  by  mandmnus,  but  before  applying 
for  the  writ  it  is  necessary  that  a  formal  demand  should  have  been  made  and  refused. 
In  re  Mcddcnhead  Local  Board,  26  L.  T.  (o.s.)  104.  And  see  Ex  parte  Parsons, 
22  J.  P.  68. 

(b)  Upon  the  corresponding  enactment  in  18  &  19  Vict.  c.  121,  s.  22,  the  Court  of 
Queen's  Bench  held  that  the  requisition  of  repair  did  not  mean  the  reconstruction  of 
a  sewer  originally  imperfectly  made,  but  the  keeping  of  a  sewer  in  proper  repair. 
Hence,  where  a  board  of  guardians  were  required  by  mandamus  to  put  a  sewer  within 
their  district  into  good  and  serviceable  repair,  it  was  held  to  be  a  good  return  that 
the  sewer  was  defectively  made  and  could  not  be  repaired,  or  if  repaired  would  create 
a  nuisance.  But  reasonable  improvements  would  be  within  the  emergency  of  the 
writ.  Reg.  v.  EjJsom  Union,  8  L.  T.  (n.s.)  383  ;  11  W.  R.  593.  For  the  purposes  of 
repair,  the  local  authority  have  an  implied  right  of  access,  but  that  right  is  limited 
to  such  right  as  may  be  reasonably  necessary  for  enabling  the  repair  to  be  done.  In  a 
more  recent  case  the  plaintiffs,  in  1843,  under  the  authority  of  a  local  Act,  constructed  a 
sewer  on  land,  part  of  Avhich  had  been  bought  by  the  defendants,  a  railway  company, 
but  had  not  then  been  used  for  their  works.  Part  of  the  remainder  was  bought  by  the 
defendants  after  the  construction  of  the  sewer,  but  no  part  of  the  land  was  the  plaintiffs, 
or  had  ever  been  granted  to  them.  The  local  Act  not  only  authorised  the  plaintiffs 
to  make  the  sewer,  but  vested  it  in  them,  with  a  duty  to  repair  it,  without,  however, 
giving  them  any  express  right  of  access  thereto.  In  1863  the  defendants,  in  exercise 
of  the  powers  conferred  upon  them  by  their  special  Act,  with  which  was  incorporated 
the  Railways  Clauses  Act,  1845,  constructed  an  embankment  over  the  sewer,  which, 
though  it  made  it  less  easy,  did  not  prevent  the  plaintiffs  getting  access  to  the  seAver 
in  order  to  repair  it.  The  plaintiffs  being  obliged  afterwards  to  repair,  and  having 
incurred  extra  expense  in  doing  so  in  consequence  of  the  embankment,  claimed 
compensation  from  the  defendants  under  the  Lands  Clauses  Act,  1845,  s.  68,  and 
the  Railways  Clauses  Act,  1845,  s.  6,  for  injuriously  affecting  the  plaintiffs'  interest 
in  a  sewer.  It  was  held  by  the  Court  of  Appeal  that  as  a  right  of  access  to  the 
sewer  had  not  been  expressly  given  by  the  local  Act,  but  had  to  be  implied,  the 
right  of  access  which  ought  to  l)e  implied  was  not  any  particular  mode  of  access, 
but  such  only  as  was  reasonably  necessary  for  enabling  the  repair  of  the  sewer  to 
be  done,  and  as  that  had  not  been  prevented  by  the  defendants'  embankment,  but 
only  rendered  less  easy  and  convenient,  the  jjlaintiffs  had  no  right  to  compensation. 
Birkenhead  (Mayor,  of)  v.  London  and  North  Western  Railway  Company,  15  Q.  B.  D. 
572  ;  55  L.  J.  Q.  B.  48  ;  50  J.  P.  84. 

In  a  case,  as  reported  below,  it  was  held  that  a  local  authority  are  liable  for  damages 
done  by  the  bursting  of  a  sewer,  caused  by  defects  in  its  original  construction,  and  by 
their  omission  to  take  reasonable  means  to  discover  such  defects  ;  as  they  are  under 
a  legal  duty  to  repair  the  sewer,  and  ought  from  time  to  time  to  inform  themselves  of  its 
condition.  Fleming  v.  The  Corporation  of  Manchester,  44  L.  T.  (n.s.)  517  ;  45  J.  P.  423. 
But  this  decision  appears  to  have  been  reversed  on  appeal,  on  the  ground  that  there 
was  no  evidence  of  negligence  to  go  to  the  jury,  and  the  action  was  dismissed  without 
any  new  trial.  See  the  "  Times,"  27th  June,  1882.  The  duty  imposed  by  this  section 
is  not  an  absolute  duty,  but  only  a  duty  to  use  all  reasonable  care  and  diligence 
to  keep  the  sewers  in  a  proper  condition.    See  Bateman  v.  Poplar  District  Board  of 
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Worh  (No.  2),  37  Ch.  D.  272  ;  57  L.  J.  Ch.  379  ;  58  L.  T.  (n.s.)  720  ;  36  W.  E.  501.      Note  to 
For  the  facts  of  this  case  see  the  note  to  section  19,  post,  p.  50.  Section  15» 

A  water  company  under  this  statute  laid  a  water  pipe  under  a  turnpike  road,   

the  soil  of  which  was  in  K.,  the  owner  of  the  adjoining  land.  C.  was  employed 
by  K.  to  make  a  tunnel  under  the  road  with  consent  of  the  road  trustees,  and  in 
doing  so  was  obstructed  by  \v'ater  whicli  had  escaped  from  the  pipe  Avithout  anyone's 
knowledge.  C.  called  upon  the  company  to  repair  the  pipe,  which  was  done,  but 
not  until  injury  to  the  works  had  been  suffered.  It  was  held  that  C.  had  no  action 
against  the  company  in  respect  of  injury  to  his  contract  with  K.,  though  K.  might 
have  had  an  action  for  injiiry  to  his  land.  Gattle  v.  Stockton  Waterworks  Company, 
39  J.  P.  791.  This  case  may  illustrate  the  corresponding  liability  of  a  local  authority 
under  the  above  section. 

For  other  cases  in  which  local  authorities  are  liable  in  respect  of  the  making 
and  keeping  of  sewers,  see  the  notes  to  section  19,  post,  p.  50,  and  the  notes  to  section 
265,  post. 

(c)  Where  the  local  authority  have  admittedly  not  discharged  this  obligation,  it  is 
not  competent  for  tliem  to  exercise  the  powers  coni'erred  by  sections  94  to  96,  post, 
so  as  to  evade  the  performance  of  this  obligation,  and,  in  effect,  transfer  it  to  those 
for  whose  protection  the  local  authority  exists.  For  instance,  the  respondent  and 
others,  owners  of  jiremises  near  a  drain,  from  time  to  time  connected  their  water 
closets  with  the  drain,  without  the  knowledge  of  the  local  authority.  This  drain 
had  been  an  open  drain  into  wdiich  drained  surface  water  from  a  highway  and  sink- 
drainage  from  houses  near  it,  but  no  watercloset  drainage,  and  in  1863  it  was 
covered  up  by  the  local  authority,  the  expenses  being  paid  by  a  special  rate.  The 
respondent's  waterclosets  had  been  connected  with  tlie  drain  for  more  than  twenty 
years.  The  local  authority  had  made  no  bye-laws  or  regulations  for  their  district 
as  to  the  mode  in  which  conmnniications  between  drains  and  sewers  were  to  be  made, 
nor  had  they  carried  out  any  system  of  drainage  for  their  district,  cesspools  or  earth, 
closets  being  generally  used  by  the  inhabitants.  The  local  authority  having  instituted 
proceedings  against  the  respondent  for  the  abatement  of  a  nuisance  caused  at  the 
place  where  the  drain  emptied  itself  into  a  certain  ditch,  the  justices  dismissed  the 
complaint  and  on  appeal  by  the  local  authority  judgment  was  given  for  the  respon- 
dent. Fordom  v.  Parsons  [1894],  2  Q.  B.  780  ;  64  L.  J.  M.  C.  22  ;  58  J.  P.  765  ;  K  G. 
sub.  no7n.  Wycomhc  Union  v.  Parsons,  71  L.  T.  (n.s.)  428  ;  10  E.  426. 

This  obligation  of  the  local  authority  is  enforceable  hy  mandamus,  but  mandamus 
will  not  be  granted  where  the  local  authority  have  honestly  considered  the  matter  of 
complaint  and  provided  for  it.  If  so,  but  they  have  made  an  error,  the  remedy  is 
by  appeal  to  the  Local  Government  Board  under  section  299,  post,  and  if  on  complaint 
to  the  Local  Government  Board,  that  Board,  after  due  inquiry,  decliires  to  interfere, 
that  is  an  additional  reason  for  refusing  a  mandamus.  Peg.  v.  Tottenham  Local  Board, 
9  T.  L.  E.  414  ;  15  M.  C.  C.  225. 

As  regards  the  action  of  the  authority,  it  must  be  observed  that  this  section  will 
not  enable  them  to  brick  or  arch  over  a  watercourse  containing  pure  water,  with  a 
view  to  its  afterwards  carrying  sewage,  for  the  Act  does  not  authorise  the  commission 
of  a  nuisance.  Attorney-General  v.  Hackney  Local  Board,  L.  E.  20  Etp  626  ;  44 
L.  J.  Oil.  545  ;  33  L.  T.  (n.s.)  244.  See  also  Pcntney  v.  Lynn  Paving  Commissioners, 
12  L.  T.  (n.s.)  818.  Nor  may  they  construct  a  sewer  which  will  cause  a  nuisance  by 
its  discharge.  Southampiton  and  Itchin  Bridge  Company  v.  Southcmqjton  Local  Board, 
8  E.  &  B.  801  ;  4  Jur,  (n.s.)  12S8  ;  28  L.  J.  Q.  B.  41. 

A  local  authority  is  liable  in  an  action  for  damages  cattsed  by  their  negligence  in 
making  a  sewer.  Such  injury  does  not  merely  give  the  person  injured  a  claim  for 
compensation  under  section  308,  2Jost,  but  "also  a  right  to  damages.  Hall  v. 
Corporation  of  Batley,  47  L.  J.  Q.  B.  148  ;  37  L.  T.  (n.s.)  710  ;  42  J.  P.  151  ;  and 
see  post,  section  308. 

A  manhole  is  part  of  the  sewer,  and  may  be  made  without  purchasing  land  for  the 
purpose,  the  owner  of  the  land  being  entitled  only  to  compensation  for  the  damages 
arising  from  making  it.  Swanston  v.  Ttvickcnham  Local  Board,  11  Ch.  D.  838  ;  48  L.  J. 
Ch._623  ;  40  L.  T.  (n.s.)  734 ;  27  W.  E.  924  ;  43  J.  P.  380.  If  what  is  done  is  equivalent  to 
taking  the  land,  the  owner  will  be  entitled  to  the  full  value  of  the  land  by  way  of 
compensation.  He  will  also  lie  entitled  to  be  compensated  in  respect  of  the  lateral 
support  which  the  sewer  may  require.  Per  Jessel,  M.E.,  Roderick  v.  Aston  Local 
Board,  5  Ch.  D.  328  ;  46  L.  J.  Ch.  802  ;  36  L.  T.  (n.s.)  328  ;  25  W.  E.  403  ;  41  J.  P. 
516.  And  it  was  held  that  he  was  entitled  to  compensation  for  being  deprived  of  the 
free  power  to  work  subjacent  mines,  but  not  for  the  risk  of  percolation  into  subjacent 
mines.     Peg.  v.  Corporation  of  Dudley,  8  Q.  B.  D.  86  ;  51  L.  J.  Q.  B.  121  ;  45  L.  T. 
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Note  to     (n.s.)  7:33  ;  46  J.  P.  340.    But  see  now  the  Public  Health  Act,  1875  (Support  of 
Section  15.  Sewers)  Amendment  Act,  1883,  post,  which  contains  provisions  for  compensation  to 
mine  owners  for  the  right  of  support  to  sanitary  works. 

Powers  for  Any  local  atitliority  may  carry  any  sewer  through,  across,  or 

sewer"^  under  any  turnpike  road,  or  any  street(a)  or  place  laid  out  as  or  intended 
for  a  street,  or  under  (aa)  any  cellar  or  vault  which  may  be  under  the 
pavement  or  carriageway  of  any  street,  and,  after  giving  reasonable 
notice  in  writing  to  the  owner  or  occupier (&)  (if  on  the  report  of  the 
surveyor  it  appears  necessary), (r)  into,  through  or  under  (f?)  any  lands 
whatsoever  within  their  district.  ('^') 

They  may  also  (subject  to  the  provisions  of  this  Act  relating  to  sewage 
works  without  the  district  of  the  local  authority),( /)  exercise  all  or  any 
of  the  powers  given  by  this  section  without  their  district  for  the  purpose 
of  outfall  or  distribution  of  sewaoe. 

o 

(a)  See  the  definition  of  this  word  in  section  4,  ante,  p.  12.  A  local  authority  were 
held  entitled  to  lay  a  sewer  in  a  private  road.  Taylor  v.  Corporation  of  Oldham, 
4  Ch.  D.  395  ;  46  L.  J.  Ch.  105  ;  35  L.  T.  (n.s.)  696  ;  25  W.  R.  303.  And  seeMaddock 
V.  Wallasey  Local  Board,  55  L.  J.  Q.  B.  267  ;  50  J.  P.  404,  and  Hill  v.  Wallasey 
Local  Board,  cited  in  the  notes  to  section  57,  post,  p.  84. 

Notice  the  words  "through,  across,  or  under."  It  is  left  to  the  discretion  of  the 
local  authority  whether  they  will  carry  the  sewer  above  the  turnpike  road  or  under 
it,  the  Legislature  assuming  that  they  will  carry  it  in  such  manner  as  not  to  interfere 
with  the  traffic.  Per  Jessel,  M.R.,  in  Roderick  v.  Aston  Local  Board,  ante, 
p.  37. 

{aa)  Not  "  into,  through,  or  across."    Roderick  v.  Aston  Local  Board,  supra. 

(b)  These  words  were  wanting  in  11  &  12  Vict.  c.  63,  s.  45,  and  it  was  left  vague  to 
whom  the  notice  was  to  be  given.  Here  it  is  provided  that  notice  is  to  be  given  to  the 
owner  (see  section  4,  ante,  p.  6,  for  this  definition),  or  to  the  occupier.  The  interposition 
of  these  words  has  given  some  awkwardness  to  the  parenthesis  ;  but  the  report  of  the 
surveyor  is  net  in  relation  to  the  notice.  It  refers  to  the  necessity  of  passing  through 
the  lands.  An  injunction  will  be  granted  to  restrain  a  local  authority  from  constructing 
a  sewer  through  private  lands,  on  the  ground  that  reasonable  notice  in  writing  has 
not  been  given,  and  that  the  surveyor  has  not  reported  the  construction  to  be  necessary 
as  required  by  this  section.  New  River  Company  v.  Ware  Union  Rural  Sanitary 
Authority,  L.  J.  Notes  of  Cases,  1883,  p.  20.  And  see  Lewis  v.  Weston- super- Metre 
Local  Board,  infrtt. 

As  to  the  authentication  of  the  notice,  see  sections  266,  267,  p)0st.  A  notice, 
specifying  the  object  to  be  the  construction  of  a  sewer  of  certain  dimensions, 
to  enter  at  a  certain  spot  and  to  go  in  an  oblique  direction  from  that  spot 
without  a  map  was  held  to  be  a  reasonable  one.  Cleckheuton  I.  S.  H.  Society  v. 
Jackson,  14  W.  E.  950. 

(c)  In  the  case  of  Derby  (Earl  of)  v.  Bury  Commissioners,  L.  R.  3  Ex.  121  ; 
L.  R.  4  Ex.  225  ;  38  L.  J.  Ex.  100  ;  20  L.  T.  (n.s.)  927  ;  17  W.  R.  772  ;  33  J.  P. 
424,  the  Court  of  Exchequer  Chamber  laid  it  down,  that  "  the  necessity  for  making 
a  new  sewer  being  ascertained  as  a  matter  of  fact,  it  was  for  the  local  authority  to 
exercise  their  judgment  in  what  direction  that  new  sewer  should  be  made  through 
the  adjoining  land,  and  so  long  as  they  exercise  an  honest  discretion  without  mis- 
conduct or  negligence,  they  are  not  liable  to  have  their  judgment  overruled  in  a 
court  of  law." 

The  provisions  of  this  section  are  extended  to  the  laying  of  water  mains  by  section  54, 
post,  p.  81.  In  December,  1887,  the  surveyor  of  the  defendants,  an  urban  local  autho- 
rity, died.  On  the  11th  of  January,  1888,  the  defendants,  by  resolution,  appointed 
A.  P.,  a  civil  engineer  in  their  employment,  "surveyor  to  the  board  until  a  further 
permanent  surveyor  be  appointed."  On  the  21st  of  March,  1888,  A.  P.  reported  to 
the  defendants  that  it  was  "  desirable  and  advisable  "  that  their  water  main  should 
be  carried  in  a  particular  direction  from  one  point  to  another,  and  that  it  would  be 
"  necessary  "  to  lay  it  through  land  belonging  to  the  plaintiff,  which  was  within  the 
district.  This  report  was  signed  "  your  surveyor,  A.  P."  Four  days  after  its  date 
X.  Y.  was  duly  appointed  surveyor  to  the  defendants,  and  A.  P.,  who  was  a  candidate 
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for  the  office,  was  retained  in  their  service  as  waterworks  engineer.  The  report  of  Note  to 
the  21st  March  was  considered  and  adopted  by  tlie  board  on  the  11th  of  April,  1888,  Section  16. 
and  in  the  following  month  a  notice  in  pursuance  thereof  was  served  on  the  plaintiff 
that  the  defendants  intended  to  carry  their  main  through  a  part  of  his  lands.  Upon 
motion  made  in  an  action  by  the  plaintiff  for  an  injunction  to  restrain  the  defendants 
from  so  doing,  it  was  held,  first,  that  the  word  "  necessary  "  must  be  construed  as 
meaning  "  necessary  for  the  efficient  discharge  of  the  duty  in  the  way  most  for  the 
benefit  of  the  public."  Secondly,  that  ujjon  the  words  of  section  16  of  the  Act  the 
person  to  determine  the  necessity  was  the  surveyor  ;  and  that  if  the  court  found 
that  he  had  exercised  his  judgment  and  come  to  a  conclusion  in  good  faith,  the  court 
ought  not  to  interfere,  even  altliough  other  courses  were  shown  to  be  practicable  by 
which  the  entry  on  private  lands  might  be  avoided  ;  and,  thirdly,  that  "  the 
surveyor"  mentioned  in  section  16  must,  in  the  case  of  an  urban  authority,  he  the 
fit  and  proper  person  duly  appointed  to  be  the  surveyor  under  section  189  of  the 
Act,  and  no  other;  and  that  A.  P.  was  not  "the  surveyor"  of  the  defendants 
within  the  meaning  of  sections  16  and  189  ;  and  that,  as  the  report  on  which 
the  proceedings  of  the  defendants  was  founded  was  not  the  report  of  "  the  surveyor," 
the  plaintiff  was  entitled  to  an  interlocutory  injunction.  Lewis  v.  Weston-super- 
Mare  Local  Board,  40  Ch.  D.  55  ;  58  L.  J.  Ch.  39  ;  59  L.  T.  769  ;  37  W.  R.  121  ;  5 
T.  L.  R.  1. 

{d)  Under  tliis  section  a  local  board  proceeded  to  carry  a  sewer  across  the  plaintiff's 
pleasure  grounds,  on  sucli  a  level  that  the  bottom  of  the  sewer  would  be  only  slightly 
belov\r  the  surface,  and  a  permanent  embankment  about  six  feet  high  would  be  made. 
It  was  held  by  the  Court  of  Appeal,  affirming  the  judgment  of  Jeswel,  M.R.,  that 
the  board  was  authorised  to  do  so,  for  that  the  Act  did  not  confine  them  to  carrying 
a  sewer  underground.  Roderick  v.  Aston  Local  Board,  5  Ch.  D.  328  ;  46  L.  J.  Ch. 
402  ;  36  L.  T.  (n.s.)  328  ;  25  W.  R.  403  ;  41  J.  P.  516.  A  local  authority  wotdd, 
therefore,  apparently  be  entitled  to  carry  their  sewer  across  a  highway.  If  an  owner 
of  land  refuses  to  allow  a  local  authority  to  enter  his  lands  for  the  purpose  of  making 
a  sewer  under  this  section,  it  seems  that  section  305  of  this  Act  does  not  enable  the 
local  authority  to  obtain  from  a  court  of  svimmary  jurisdiction  an  order  authorising 
snch  entry.  Per  Cockburn,  C.J.,  in  Lamacraftv.  St.  Thomas  R.  S.  A.,  42  L.  T.  (n.s.) 
365  ;  44  J.  P.  441  ;  and  see  to  the  same  effect  per  Denman,  J.,  in  IFheatcroft  v. 
Matlock  Local  Board,  52  L.  T.  (n.s.)  356. 

A  local  authority  are  liable  in  an  action  for  damages,  and  may  be  restrained  by 
injunction  from  proceeding  under  this  section  if  the  proposed  sewer  would  cause  a 
nuisance.    Lamacraft  v.  St.  Thomas  R.  S.  A.,  supra. 

A  temporary  pipe  to  carry  off  effluent  water  from  sewage  works  is  a  sewer  within 
this  provision  :  Tottenham  Local  Board  v.  Button,  2  T.  L.  R.  828. 

(«)  11  &  12  Vict.  c.  63,  s.  45,  did  not  contain  these  words.  .But  notwithstanding 
the  generality  of  the  expression,  it  was  held  that  the  local  board  could  not  make 
sewers  out  of  their  district.  Haywood  v.  Lowndes,  4  Drew.  454  ;  5  Jur.  (n.s.)  185  ; 
28  L.  J.  Ch.  400  ;  7  W.  R.  279.  This  decision  led  to  the  passing  of  24  &  25 
Vict.  c.  61,  which  contained  tlie  enactment  in  the  next  paragraph,  and  the  provisions 
therein  referred  to,  which  are  set  out  in  sections  32—34,  post,  pp.  61—63. 

Under  the  corresponding  sections  of  the  Metropolis  Management  Acts  it  was  held 
that  a  sewer  might  be  made  without  actually  taking  lands  under  the  provisions  of 
those  Acts  which  enable  lands  to  be  taken,  and  that  in  cases  where  what  was  done 
was  equivalent  to  the  taking  of  lands,  for  the  local  authority  were  empowered  to 
make  a  sewer  subject  only  to  making  compensation.  North  London  Railwai/  Company 
V.  Metropolitan  Board  of  Works,  1  Johns.  405  ;  5  Jur.  (n.s.)  1121  ;  28  L.  j'.  Ch.  909  ; 
23  J.  P.  515  ;  Hiighes  v.  Metropolitan  Board  of  Works,  4  L.  T.  (n.s.)  318  ;  9  VV.  R. 
517  ;  25  J.  P.  675. 

In  a  case  decided  upon  this  Act  the  surveyor  of  a  local  board  had  reported  (see  the 
next  section)  that  it  v/as  necessary  to  make  a  sewer  through  N.'s  lands,  whereupon 
the  necessary  steps  were  taken  and  authority  to  the  surveyor  given.  N.  obstructed 
the  surveyor,  and  was  summoned  before  justices  for  so  iloi'ng,  and  he  contended  that 
proceedings  ought  first  to  have  been  taken  to  acquire  the  land  under  the  Lands  Clauses 
Act.  It  was  held  that  this  was  no  answer  to  the  summons,  as  the  land  need  not  be  so 
acquired  before  a  sewer  is  laid  in  it.    Thornton  v.  Nutter,  31  J.  P.  419. 

It  may  be  observed  here  that  though  the  local  board  may  make  the  sewer,  they  do 
not,  as  it  seems  from  Metropolitan  Board  of  Works  v.  Metropolitan  Railway 
Company,  L.  R.  3  C.  P.  612  ;  4  C.  P.  192  ;  38  L.  J.  C.  P.  192  ;  19  L.  T.  (n.s.)  744, 
acquire  any  right  against  the  owners  of  adjoining  lands  to  a  lateral  support.  This, 
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Note  to  therefore,  must  be  purchased  if  it  is  considered  to  be  requisite.  Such  a  right  of 
Section  16.  support  might  before  1883  have  been  gained  against  the  owner  of  the  lands  in  wliich 
the  sewer  is  laid,  and  this  might  have  been  taken  into  account  in  estimating  the 
compensation  to  whicli  he  is  entitled.  Per  Jbssel,  M.R.,  in  Roderick  v.  Aston  Local 
Board,  sufva ;  and  Reg.  v.  Dudley,  ante,  p.  37.  But  since  the  passing  of  the  Public 
Health  (Support  of  Sewers)  Act,  1883,  post,  a  local  authority  ca.nnot,  after  the  25th 
August,  1883,  acquire  any  right  of  support,  vertical  or  lateral,  as  against  the  owner 
of  mines,  except  as  in  that  Act  provided  (section  4).  It  would  appear,  therefore, 
that  in  general  the  right  or  obligation  of  support  should  not  be  taken  into  account  in 
estimating  the  compensation  for  laying  a  sewer  in  prvate  lands,  as  such  a  right  is  not 
now  conferred  by  enjoyment  for  any  length  of  time,  and  may  under  the  Act  here 
referred  to  form  the  subject  of  future  compensation. 

As  to  the  assessment  of  compensation,  see  Golac  (Ratepayers  of )  v.  Summerfield  [1893], 
A.  C.  187 ;  62  L.  J.  C.  P.  64  ;  69  L.  T.  (n.s.)  769,  and  the  cases  cited  in  the  notes  to 
section  308,  2}ost. 

(/)  See  sections  32—34,  piost,  p.  61.  These  sections  are  also  rendered  applicable 
to  the  laying  of  water  mains  without  the  district  by  reference  to  this  provision  by 
section  54,  jjost,  even  where  the  consent  of  the  adjoining  authority  has  been  procured 
under  section  285,  post.  See  Jones  v.  Conway  and  Golwyn  Joint  Water  Supply  Boards 
[1893],  2  Ch.  603  ;  62  L.  J.  Ch.  767  ;  69  L.  T.  (n.s.)  265  ;  41  W.  R.  616  ;  57  J.  P. 
501  ;  2  R.  504,  affirming  2  R.  506  n.  ;  68  L.  T.  (n.s.)  744. 

Sewage  to  be  17.  Nothing  in  this  Act  shall  authorise  any  local  authority  to  make 
behio-'^dis'*'^''"  ^^^^  sewer,  drain,  or  outfall,  for  the  purpose  of  conveying  sewage 

charged  into   or  filthy  water  into  any  natural  stream  or  watercourse,  or  into  any  canal, 
streams.        pond,  or  lake,  until  such  sewage  or  filthy  water  is  freed  from  all  excre- 
mentitious  or  other  foul  or  noxious  matter  such  as  would  aifect  or 
deteriorate  the  purity  and  quality  of  the  water  in  such  stream  or  water- 
course, or  in  such  canal,  pond,  or  lake. 

This  clause  formed  a  proviso  to  24  &  25  Vict.  c.  61,  s.  4,  and  illustrates  the  note 
to  section  1,  on  p.  1,  ante.  The  meaning  is  that  if  the  sewage  or  filthy  water  be  duly 
purified  in  the  manner  described,  it  may  be  discharged  into  the  stream,  canal,  lake, 
or  pond.  It  is  difficult  to  find  any  authority  in  the  Act  Avliich  purported  to  enable 
the  local  authority  to  do  otherwise.  This  clause  is,  therefore,  an  enabling  and  not 
a  prohibitory  one. 

The  plaintiffs  who  were  the  owners  of  a  mill  and  premises  within  the  district  of 
the  defendants,  and  employed  a  consiflerable  number  of  workmen,  built  water- 
closets  for  the  accommodation  of  the  workmen,  and  without  giving  to  the  defen- 
dants any  notice  of  their  intention  so  to  do,  connected  the  same  by  means  of  a  drain 
with  the  defendants'  sewer.  The  sewer  was  formerly  an  open  watercourse,  and  it 
drained  into  a  natural  watercourse.  Proceedings  were  taken  against  the  defendants 
for  fouling  the  last-mentioned  watercourse,  and  an  application  for  a  mandamus  to 
compel  them  to  make  a  proper  system  of  drainage  was  adjourned  upon  their  under- 
taking to  close  the  communication  between  the  plaintiff's  drain  and  their  sewer,  or 
to  take  proceedings  against  the  plaintifls  under  the  Rivers  Pollution  Prevention  Acts. 
The  defendants  gave  to  the  plaintiffs  formal  notice  of  their  intention  to  cut  off  the  drain, 
and  the  plaintiffs  brought  an  action  to  restrain  them  from  so  doing.  It  was  held 
that  section  21  of  this  Act  conferred  on  the  plaintiffs,  as  owners  of  premises  within 
the  defendants'  district,  the  right  to  drain  into  the  existing  sewer,  and  that  it  lay 
on  the  defendants  to  see  that  the  sewer  was  so  arranged  that  it  did  not  contravene 
section  17.  Ai7iley  v.  Kirlcheaton  Loral  Board,  60  L.  J.  Ch.  734  ;  55  J.  P.  230  ; 
7  T.  L.  R.  323.  Stirling,  J.,  held  that  the  duty  is  thrown  upon  the  local  authority, 
to  make  all  necessary  sewers,  and  that  it  is  for  them  to  see  that  the  sewers  so  made 
do  not  con-i'ey  any  sewage  water  into  any  natural  stream  or  watercourse  until  the 
sewage  was  freed  from  all  excrementitious  or  foul  or  noxious  matter — that  is  to  say, 
that  they  are  not  prohibited  from  making  a  sewer,  the  natural  effect  of  which_  would 
be  to  convey  such  sewage  into  a  stream  or  watercourse,  bnt  before  they  u.se  it  they 
must  take  care  that  the  sewage  is  free  from  the  foul  or  noxious  matter.  He  held 
also  that  the  section  aff'ects  not  the  individual  oAvner,  but  the  local  authority,  and 
tbat  the  right  conferred  by  section  21  on  an  owner  of  premises  to  connect  his  drains 
with  a  sewer  was  an  absolute  right,  and  that  it  was  for  the  local  board  to  see  that 
the  server  did  not  conti'avene  section  17.  And  see  Ogilvie  v.  Blything  Union,  65 
L.  T.  (n.s.)  388,  affirmed  in  C.  A.,  67  L.  T.  (n.s.)  18,  the  facts  of  which  are  set  out  in 
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the  notes  to  section  13,  ante,  p.  35.    See  Kirkheaton  Local  Board  v.  Ainley  [1892],      Note  to 
2  Q.  B.  27J  ;  61  L.  J.  Q.  B.  812  ;  67  L.  T.  (n.s.)  209 ;  41  W.  R.  99  ;  57  J.  P.  36  ;  Section  17. 
affirming  66  L.  T.  (n.s.)  340  ;  56  J.  P.  374.   

This  is  a  convenient  place  for  a  more  detailed  statement  of  the  liabilities  of  local 
authorities  in  exercising  their  powers  of  making  sewers.  The  following  are  the 
principal  cases  decided  upon  the  rights  of  private  persons  against  local  authorities  for 
polluting  streams  by  sewage.  (The  cases  are  for  the  most  part  arranged  in  chro- 
nological order.) 

In  Oldacre  v.  Hunt,  1  Jur.  (n.s.)  785  ;  6  De  G.  M.  &  G.  376  ;  19  Beav.  485,  a  local 
board  of  healtli  proposed  to  carry  a  sewer  through  certain  fields  into  the  Eiver  Avon 
at  a  particular  spot.  Tlie  owners  of  those  fields  which  adjoined  the  river  had  watering 
places  therein  ;  they  had  also  a  several  fishery  in  the  river,  though  they  were  not 
otherwise  interested  in  the  bed  of  it,  and  they  had  not  given  their  consent  to  the 
works.  The  Master  of  the  Rolls  granted  an  injunction  to  prevent  the  board  of 
health  from  proceeding  with  tlie  sewer,  and  this  injunction  was  confirmed  by  the 
Lords  Justices  on  appeal,  assisted  by  Cresswell  and  Williams,  JJ.  The  opinion 
of  the  court  was  tlrat  the  parties  complaining  were  interested  in  the  river  by  reason  of 
their  watering  places,  independently  of  their  right  to  the  fishery,  which  also  appeared 
to  the  judges  to  be  fairly  included  under  the  term  toHcZ.  In  the  case  of  Attormy- 
General  v.  Luton  Local  Board,  2  Jur.  (n.s.)  180  ;  20  J.  P.  163,  it  ajDjieared  that  the 
local  board  carried  the  whole  drainage  of  the  town  of  Luton  into  the  River  Lea,  which 
fiowed  through  the  land  of  the  relator,  who  had  a  mill  on  its  banks.  It  was  not  a 
public  navigable  river,  and  there  had  been  a  drainage  into  it  of  a  few  houses  previous 
to  1848,  but  the  works  of  the  local  board  greatly  increased  the  sewage,  and  polluted 
the  water  to  such  an  extent  that  sheep  could  not  be  washed  in  it.  It  was  held  by 
Wood,  V.C,  that  the  local  board  could  not  justify  tlieir  proceedings,  and  tiiat  as  the 
relator  was  interested  in  the  river,  and  had  not  given  his  consent,  he  was  entitled  to 
an  injunction  to  restrain  them  from  proceeding  with  their  works.  The  Vice- 
Chancellor  pointed  out  that  if  the  owners  of  the  houses  erected  before  1848  had  any 
right  to  drain  into  the  river  so  as  to  interfere  with  the  plaintifl''s  rights  as  a  riparian 
owner,  such  right  could  only  be  acq'-^ii'^*^  prescrii^tion,  but  the  board  of  health 
being  then  (1866)  quite  a  modern  corporation,  established  since  1848,  could  have  no 
such  rights.  The  prescriptive  right  here  referred  to  is  merely  a  right  as  against 
individuals.  It  will  be  seen  hereafter  that  there  can  be  no  prescrijotive  right  to 
pollute  a  stream  so  as  to  cause  a  public  nuisance.  In  Manchester,  Sheffield,  and 
Lincolnshire  Eaihvay  Company  v.  Worksop  Local  Board,  26  L.  J.  Ch.  345 ;  23  Beav.  198  ; 
29  L.  T.  (o.S.)  6,  the  plaintiffs  were  owners  of  a  canal,  and  they  had  a  right  to  supply 
water  to  their  canal  out  of  such  brooks,  streams,  and  watercourses  as  were  within 
1,000  yards  of  such  canal,  and  they  had  the  exclusive  right  to  the  water  in  the  canal. 
It  was  held  that  this  power  did  not  so  far  extend  to  rain  and  other  suiface  water, 
which,  being  collected  on  a  road,  ran  along  an  open  gutter  into  the  canal,  as  to 
13reclude  the  local  board  from  allowing  it  to  fall  tlu'ough  gratings  into  a  sewer  which 
they  had  made  under  the  road.  But  it  was  also  held  that  the  board  must  be 
restrained  from  permitting  sewage  communications  to  be  made  between  the  adjoining 
houses  and  the  sewer  so  long  as  the  sewer  should  discharge  itself  into  the  canal.  In 
Righy  v.  Mayor,  &c.,  of  Bristol,  29  L.  J.  Ex.  359,  Bramwbll,  B.,  said  :  "  Suppose 
a  person  had,  for  twenty  or  thirty  years,  been  in  the  habit  of  turning  his  sewer  into 
a  river  or  other  natural  stream,  it  is  clear  that  no  action  would  lie  against  him  for 
so  doing  ;  and  why  should  not  a  corporation  have  the  power  of  acquiring  a  similar 
right  1 "  There  was  not,  however,  in  that  case  any  suggestion  that  the  pollution 
comjjlained  of  amounted  to  a  public  nuisance,  nor  had  the  case  any  reference  to  the 
section  above  set  out. 

In  Attorney-General  v.  Corporation  of  Birmingham,  4  K.  &  J.  528,  it  was 
held  that  public  works  ordered  by  Act  of  Parliament  must  be  so  executed  as  not  to 
interfere  with  the  jjrivate  rights  of  individuals,  and  that  in  deciding  on  the  riglit  of 
a  single  proprietor  to  an  injunction  to  restrain  such  interference,  the  circumstance 
that  a  vast  population  will  suffer  {e.g.,  by  remaining  undrained)  tinless  his  rights  are 
invaded,  is  one  which  the  court  cannot  take  into  consideration.  The  defendants 
were  bound  by  a  local  Act,  incorporating  the  Towns  Improvement  Clauses  Act,  1847, 
effectually  to  drain  the  town.  It  was  held  that  they  were  not  justified  in  so  carrying 
on  their  ojoerations  for  this  purpose  as  to  drive  aAvay  fish  and  prevent  cattle  from 
drinking  the  water  of  a  river  at  a  part  seven  miles  below  the  town,  where  it  belonged 
to  the  plaintiff.  It  was  held  also,  that  assuming  the  inhabitants  of  Birmingham  to 
have  had  before  their  Act  a  right  to  drain  their  houses  into  the  river,  this  circumstance 
would  not  authorise  the  defendants  in  discharging  their  sewage  in  such  a  manner  as 
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Note  to  to  subject  the  plaintiff  to  the  inconvenience  of  which  he  now  compLained.  And  it 
Section  17.  was  fartlier  laeld,  that  although  the  plaintiff  had  submitted  to  the  injury  for  nearly 

  four  years,  trusting  to  the  assurance  of  the  council  that  they  were  carrying  out  a 

scheme  of  sewage  by  which  eventually  the  evil  would  be  removed,  he  was  not  pre- 
cluded on  the  ground  of  laches  from  now  applying  for  an  injunction,  the  rule  in  such 
cases  being  that  the  mere  prospect  of  injury  does  not  give  a  right  to  this  relief. 
In  Bidder  v.  Croydon  Local  Board,  6  L.  T.  (n.s.)  778,  the  defendants  had  caused  the 
sewage  of  the  town  to  be  conveyed  into  the  river  Wandle.  The  sewage  had  not  been 
completely  deodorized  before  coming  in  contact  with  the  river,  and  had  so  polluted 
the  stream  passing  the  plaintiff's  property  as  to  kill  the  fish  thei'ein,  and  otherwise 
cause  a  nuisance.  It  Avas  held  that  the  plaintiff  was  entitled  to  an  injunction 
to  restrain  the  fui'ther  pollution  of  the  water.  The  case  of  Attorney-General  v. 
Metropolitan  Board  of  Works,  9  L.  T.  (n.s  )  139,  had  reference  to  the  Acts  incorijorat- 
ing  that  body  ;  it  was  held  that  these  Acts  did  not  empower  them  to  create  a  nuisance 
by  polluting  a  stream.  Sutdiffe  v.  Booth,  32  L.  J.  Q.  B.  136  ;  9  Jur.  (n.s.)  1037  ;  27  J.  P. 
613,  was  an  action  by  one  riparian  proprietor  against  another,  and  is  only  mentioned 
here  in  its  order  as  deciding  that  a  watercourse,  though  artificial,  may  have  been 
originally  made  under  such  circumstances  and  have  been  so  used  as  to  give  all  the  rights 
that  the  riparian  owners  would  have  had  if  it  had  been  a  natural  stream.  (This  case 
was  considered  and  ajjproved  in  Roberts  v.  Richards,  44  L.  T.  (n.s.)  271  ;  50  L.  J.  Oh. 
297  ;  in-C.  A.  51  L.  J.  Ch.  944.)  In  Gater  v.  Lewisham  Board  of  Works,  34  L.  J. 
Q.  B.  74  ;  5  B.  &  S.  115  ;  13  L.  T.  (n.s.)  212,  the  plaintiff  was  the  owner  of  land 
throTigh  which  a  river  called  the  Poole  river  flowed,  such  land  being  beyond  the 
defendants'  district.  The  defendants  executed  drainage  works  within  their  district, 
by  means  of  which  sewage  was  conveyed  into  a  stream  which  flowed  into  the  Poole 
river.  The  sewage  had  for  many  years  been  carried  into  the  stream,  but  only  so  as 
to  pollute  the  water  in  an  inappreciable  degree  ;  while  the  result  of  the  defendants' 
works  was  to  do  substantial  injuiy  to  the  plaintiff.  It  was  held  by  the  Exchequer 
Chamber  that  the  jDlaintift"  was  entitled  to  bring  the  action,  and  was  not  precluded 
from  so  doing  by  the  clauses  of  the  Metropolis  Management  Acts,  which  give  persons 
who  sustain  damage  the  riglit  to  compensation,  for  they  were  not  justified  in  causing 
a  nuisance.  In  Attorney-General  v.  Mayor,  d:c.,of  Kingston-on-Thames,  34  L.  J.  Ch.  481  ; 
12  L.  T.  (n.s.)  665  ;  11  Jur.  (n.s.)  596  ;  13  W.  R.  888  ;  29  J.  P.  515,  the  defendants 
adopted  a  new  scheme  of  drainage,  whereby  a  largely  increased  amount  of  sewage 
would  be  poured  into  the  Thames.  The  Court  refused,  however,  to  grant  an  injunc- 
tion on  the  ground  that  there  was  no  evidence  of  the  actual  existence  or  immediate 
probalDility  of  a  nuisance,  and  in  general  an  injunction  is  granted  only  when  there 
is  some  actual  damage  or  imminent  danger  of  damage.  In  Goldsmid  v.  Tunbridge 
Wells  Commissioners,  L.  R.  1  Ch.  352  ;  35  L.  J.  Ch.  382  ;  14  L.  T.  (n.s.)  154  ;  14 
W.  R.  562  ;  12  Jur.  (n.s.)  308  ;  30  J.  P.  419,  the  sewage  of  a  town  had  for  many 
years  been  diuined  by  commissioners  acting  under  a  local  Act  into  a  stream  passing 
through  the  25laintift''s  land  which  was  beyond  their  district,  without  perceptibly  pol- 
luting it.  But  for  some  years  before  the  filing  of  the  bill,  in  consecpience  of  the 
increase  of  the  town,  the  stream  became  perceptibly  polluted,  and  contim^ed  to 
increase  in  impurity.  The  court  granted  an  injunction.  They  held  on  the  facts 
that  no  prescriptive  right  had  been  gained,  but  that  assuming  that  such  right  could 
be  acquired  of  draining  the  sewage  into  the  stream  to  the  injury  of  the  plaintiff,  it 
could  only  be  acqiured  by  the  continuance  of  a  perceptible  amount  of  injury  for 
twenty  years.  They  further  held  that  although  the  fact  of  prospective  nuisance  is 
not  in  itself  a  ground  for  the  interference  of  the  court,  yet  if  some  degree  of  present 
nuisance  exists  the  court  will  take  into  account  its  probable  continuance  and 
increase.  Upon  the  subject  of  pi'escriptive  right.  Turner,  L.J.,  said  :  "  I  assume, 
but  without  giving  any  opinion  on  the  point,  that  such  a  right  might  well  be 
acquired,  but  then  I  think  that  it  could  be  acquired  only  by  a  continuance  of  the 
discharge  of  sewage  prejudicially  affecting  the  estate  at  least,  to  some  extent,  for  the 
period  of  twenty  years."  In  Fielden  v.  Corporation  of  Blackburn,  W.  N.  1866, 
p.  256,  the  plaintiff'  was  tenant  for  life  of  an  estate  through  which  the  river  Darwen 
flowed.  Three  miles  above  the  plamtift's  land  the  defendants  caused  the  sewage  of 
Blackburn  to  be  discharged  into  a  tributary  of  the  Darwen,  causing  the  stream  to  be 
polluted.  The  court  granted  an  injunction  on  the  25th  June,  to  take  effect  from 
the  2nd  November  following.  A  canal  company  was  authorised  by  statute  to  draw 
water  from  a  beck  for  the  use  of  their  canal.  The  water  in  the  beck  became  polluted  by 
the  reception  of  drainage,  and  the  canal  consequently  became  very  offensive.  The 
company  and  the  lessees  were  indicted  for  a  nuisance  and  convicted  (see  34  L.  J. 
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Q.  B.  191  ;  6  B.  &  S.  631).    Wood,  V.C,  granted  an  injunction  to  restrain  the  com-     Note  to 
pany  from  continuing  to  draw  tlie  polluted  water  from  the  beck.    Attorney-General  Section  17. 

V.  Proprietors  of  the  Bradford  Canal,!,.  R.  2  Eip  71;  35  L.  J.Ch.619;  14  L.  T.  (n.s.)  248;   

15  L.  T.  (n.s.)  9.  In  the  case  of  Attorney-General  v.  Richmond,  L.  R.  2  Ecp  306  ;  35  L.  J. 
Ch.  597  ;  14  L.  T.  (n.s.)  398  ;  12  Jur.  (n.s.)  554 ;  14  W.  R.  686  ;  30  J.  P.  708,  the  defen- 
dants were  a  highway  board,  and  were  the  local  authority  for  carrying  out  the  pro- 
visions of  the  Nuisances  Removal  Acts.  The  court  restrained  them  from  allowing  any 
fresh  communications  to  be  made  with  a  sewer  constructed  by  their  predecessors  in  office, 
which  occasioned  a  nuisance  to  the  inhabitants  of  the  adjoining  parish  by  draining 
into  a  stream  flowing  through  such  parish,  although  from  the  limited  nature  of  their 
powers  no  order  could  be  made  against  the  board  which  would  have  the  effect  of 
compelling  them  to  abate  the  nuisance  altogether  by  stopping  up  the  sewer  and 
ceasing  to  drain  into  the  stream.  Grossleij  v.  Lightowler,  L.  R.  2  Ch.  478  ;  30  L.  J. 
Ch.  584  ;  16  L.  T.  (n.s.)  438,  was  an  action  between  rij^arian  owners,  in  which  several 
important  points  were  decided.  It  was  held  that  where  a  prescrijjtive  right  to  foul 
a  stream  has  been  acquired,  the  fouling  must  not  be  considerably  enlarged  to  the 
damage  of  other  people.  The  fact  that  a  stream  is  fouled  by  others  is  not  a  defence 
to  a  suit  to  restrain  the  fouling  by  one.  The  mere  suspension  of  the  exercise  of  a 
prescriptive  right  is  not  sufficient  to  destroy  the  right  without  some  evidence  of  an 
intention  to  abandon  it;  but  where  dye-works  had  not  Ijeen  used  for  more  than 
twenty  years,  and  had  been  allowed  to  go  to  ruin,  it  was  held  that  any  right  of  fouling 
a  stream  attached  to  them  -was  lost.  The  owner  of  land  on  the  banks  of  a  river  can 
maintain  a  suit  to  restrain  the  fouling  of  the  water  of  the  river  without  showing  that 
the  fouling  is  actually  injurious  to  him.  C.  wishing  to  prevent  the  water  of  a  river 
from  being  fouled  by  some  dye-works,  purchased  from  the  owners  of  the  dye-works 
a  piece  of  land  on  the  banks  of  the  river  without  communicating  to  them  his  object. 
It  was  held  that  in  the  aljsence  of  any  express'reservation  by  the  owners  of  the  dye- 
works  of  the  right  of  fouling,  C.  could  maintain  a  suit  to  restrain  it.  In  Lilljjwhite 
V.  Trimmer,  36  L.  J.  Ch.  525  ;  16  L.  T.  (n.s.)  318,  the  plaintiff  was  the  owner  of  a 
mill  and  premises  situate  on  the  river  Wej,  below  the  town  of  Alton,  the  local  board 
of  which  caused  the  sewage  of  the  town  to  pass  into  the  river  about  a  mile  and  a 
half  above  the  plaintiff's  premises.  The  plaintiff  sought  to  restrain  the  bcjard  from 
so  doing,  alleging  that  he  and  his  family  suffered  materially  in  health  and  otherwise 
by  the  nauseous  odours  created  by  the  sewage,  and  that  the  water  of  the  river,  which 
prior  to  the  construction  of  the  sewage  works  was  a  pure  stream,  had  been  rendered 
totally  unfit  for  agricultural  and  domestic  purposes.  Malins,  V.C,  found  that  upon 
the  balance  of  the  evidence  there  was  no  case  for  an  injunction,  and  dismissed  the 
bill  without  costs.  He  laid  down  as  a  settled  rule  of  law  that  where  a  work,  though, 
of  great  public  importance,  can  only  be  effected  by  interfering  with  private  rights, 
the  private  rights  must  prevail,  and  the  public  work  must  be  carried  out  as  best  it 
can  without  such  interference  (following  Attorney-General  v.  Birmingham,  supra)  ; 
but  where  a  great  public  object  is  to  be  attained,  such  as  the  drainage  of  a  town,  the 
court  should  not  unnecessarily  put  any  difficulty  in  the  way  of  carrying  it  into 
effect.  He  held  further  that  in  considering  questions  of  nuisance  the  court  must  have 
regard  to  the  extent  of  the  nuisance  and  to  the  balance  of  convenience,  and  if  the 
extent  of  the  inconvenience  sustained  is  trifling,  and  such  as  may  readily  be  compen- 
sated by  money,  the  right  of  parties  creating  the  nuisance  must  not  be  interfered 
with  when  the  object  which  they  seek  to  attain  is  of  considerable  importance,  and 
that  the  court  should  not  interfere  by  injunction  to  prevent  a  nuisance  in  cases  in 
which  the  injury  was  temporary  and  trifimg,  though  it  ought  to  do  so  in  cases  when 
it  was  permanent  and  serious.  In  Attorney-General  v.  Golney  Hatch  Lunatic  Asylum, 
L.  R.  4  Ch.  146;  38  L.  J.  Ch.  265  ;  19  L.  T.  (n.s.)  708  ;  33  J.  P.  196,  it  was  held  that  when 
a  plaintiff  had  proved  his  right  to  an  injunction  against  a  nuisance,  it  was  no  part 
of  the  duty  of  the  court  to  inquire  in  what  way  the  defendant  could  best  remove 
it.  The  plaintiff  is  entitled  to  an  injunction  at  once,  unless  the  removal  of  the 
injury  is  physically  impossible  ;  and  it  is  the  duty  of  the  defendant  to  find  his  own 
way  out  of  the  difficulty,  whatever  inconvenience  or  expense  it  may  put  him  to. 
But  when  the  difficulty  of  removing  the  nuisance  is  great,  the  court  will  suspend  the 
operation  of  the  injunction  for  a  time,  with  liberty  to  the  defendant  to  apply  ibr  an 
extension  of  time.  An  information  was  filed  at  the  relation  of  a  local  board, 
praying  for  an  injunction  to  restrain  the  visiting  justices  of  a  county  lunatic  asylum 
from  allowing  the  sewage  from  the  asylum  to  pollute  a  certain  stream.  The  facts  of 
the  pollution  of  the  stream  existing,  and  being  attributable  in  part  to  the  sewage  of 
the  asylum  being  proved,  the  court  granted  an  injunction,  but  suspended  its  operation 
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Note  to     for  three  months  to  enable  the  defendants  to  make  the  necessary  arrangements,  with 
Section  17.  liberty  to  the  defendants  to  apply  for  an  extension  of  time.    The  court  expressed  an 
opinion  that  if  a  jjublic  body,  which  had  powers  given  it  by  statute  for  the  per- 
formance of  a  particular  object,  exercised  its  powers  so  as  to  injure  the  property  of 
others,  it  was  responsible  for  the  injury,  unless  the  act  done  was  absolutely  necessary 
for  the  performance  of  the  object  of  the  statute ;  and  that  it  was  no  answer  to  an 
information  at  the  relation  of  a  local  board  to  abate  a  nuisance  arising  from  sewage, 
that  the  board  had  power  itself  to  remedy  the  evil  by  making  sewers,  for  it  was 
the  duty  of  the  boarcl  to  prevent  a  nuisance  arising  in  its  district,  instead  of  putting 
the  ratepayers  to  the  expense  of  additional  works.    By  a  local  Act  for  the  improve- 
ment of  Leeds,  it  was  provided  that  the  clauses  of  the  Towns  Improvement  Clauses 
Act,  1847  (10  &  11  Vict.  c.  34),  as  to  making  and  maintaining  public  sewers  and 
the  drainage  of  houses  should  be  incorporated  with  and  form  part  of  the  Act, 
except  in  so  far  as  they  were  inconsistent  with  it,  or  expressly  varied  or  excepted. 
By  the  local  Act  the  corporation  were  authorised  -  to  construct  main  sewers  to 
receive  the  sewage  of  the  town  and  to  convey  the  same  into  the  river  Aire.  It 
was  held  that  the  power  to  drain  into  the  river  was  controlled  by  the  10  &  11 
Vict.  c.  34,  s.  107,  which  forbade  the  commission  of  a  nuisance  ;  that  though  the 
river  Aire  was  polluted  before  it  received  the  drainage  of  Leeds,  the  landowners 
on  the  banks  were  entitled  to  restrain  the  further  pollution  ;  and  that  though  the 
sewers  had  been  completed  and  in  operation  for  sixteen  years  before  proceedings 
Avere  taken,  the  court  would  interfere  at  the  suit  of  the  landowners.  Attorney- 
Geneml  v.  Corf  oration  of  Leeds,  L.  E.  5  Ch.  583 ;  39  L.  J.  Ch.  254 ;  22  L.  T.  (n.s.)  330 ;  34 
J.  P.  708.    In  Attorney-General  v.  Gee,  L.  R.  10  Eq.  131  ;  23  L.  T.  (n.s.)  299  ;  34  J.  P. 
596,  a  bill  and  information  filed  to  restrain  a  local  board  from  discharging  sewage 
into  a  river,  were  dismissed  with  costs  on  the  ground  that  the  injury  proved  was 
tiifling.    In  this  case  Malins,  V.C.,  followed  his  previous  judgment  in  Lillywhite  v. 
Trimmer,  supra.    In  North  Staffordshire  Railway  Company  v.  Tunstall,  39  L.  J.  Ch. 
131,  the  council  of  a  borough  acting  as  a  local  board  constructed  a  sewage  system, 
which  resulted  in  a  gradually  increasing  nuisance  to  the  plaintiffs  and  the  public 
generally.    It  being  represented  on  tlieir  behalf  that  the  evil  could  only  be  dealt 
with  etfectually  l^y  a  comprehensive   scheme,  and  that  no  such  scheme  could 
prudently  be  adopted  pending  a  j^arliamentary  inquiry  into  the  whole  subject,  the 
court  granted  an  immediate  injunction  against  any  extension  of  the  system,  and 
restrained  the  continuance  of  the  existing  nuisance  from  and  after  the  expiration  of 
one  year  from  the  filing  of  the  bill.    In  Holt  v.  Corporation  of  Rochdale,  L.  R.  10 
Eq.  354  ;  39  L.  J.  Ch.  761  ;  23  L.  T.  (n.s.)  43  ;  35  J.  P.  6,  a  local  Act  provided  that 
the  corporation  should  not  cause  any  new  sewer  to  open  or  drain  into  the  river 
Roche  at  any  point  above  the  town  mill  weir.    They  had  enlarged  and  deepened 
an  old  seAver,  and  an  injunction  was  granted  to  restrain  them  from  causing  or 
permitting  any  sewer  to  be  opened  into  the  new  sewer,  or  any  other  new  sewer  to 
open  or  di'ain  into  the  river  above  the  weir.    From  this  and  other  cases  already 
mentioned  where  authority  has  been  given  to  discharge  sewage  into  streams,  it  will 
be  seen  that  it  is  necessary  to  enc[uire  wdiether  the  local  Act  giving  such  authority 
does  not  incorporate  the  provisions  of  this  or  some  other  Act,  from  which  it  must  be 
inferred  that  the  discharge  contemplated  was  to  be  such  as  would  not  cause  the 
pollution  of  the  streams.    In  the  absence  of  some  such  provisions,  however,  the  Act 
may  give  a  positive  authority  to  discharge  sewage  into  a  stream,  and  the  effect  of 
such  a  statutory  authority  is  illustrated  in  the  case  of  Lea  Conservancy  Board  v.  Mayor, 
■     <&c.,  of  Hertford,  48  J.  P.  628  ;  1  C.  &  E.  299.    In  that  case  the  town  of  Hertford  had 
long  drained  into  the  river  Lea,  and  a  company  obtained  a  local  Act  to  make  a  sewer 
and  intercept  the  sewage  and  purify  it,  ancl  then  discharge  the  effluent  water  into  the 
river  Lea,  all  the  inhabitants  of  Hertford  being  at  the  same  time  prohibited  from 
draining  direct  into  the  river.    The  Act  provided  that  the  company  should  not 
discharge  sewage  water  into  the  Lea  until  after  being  purified  by  the  best  known 
process.    It  was  held  that  the  statutory  provisions  superseded  all  common  law 
rights  ;  that  the  company  were  entitled  to  discharge  the  effluent  water  after  being 
purified  by  the  best  process;  and  that  no  action  lay  against  the  company  for  polluting 
the  river,  though  that  process  was  still  imperfect. 

In  Attorney-General  V.  CocJcermouth  Local  Board,  L.  R.  18  Eq.  172  ;  44  L.  J.  Ch.  118  ; 
30  L.  T.  (n.s.)  590  ;  22  W.  R.  619  ;  38  J.  P.  660,  an  injunction  was  granted  against  a  local 
board  for  polluting  a  river  on  the  information  of  the  Attorney-General  without  proof 
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of  injury  to  tlie  public  ;  but  a  bill  filed  by  a  local  board,  whose  waterworks  were     Note  to 
supi^lied  from  the  river  eight  miles  further  down,  was  dismissed  with  costs  in  the  Section  17. 
absence  of  proof  of  nuisance  or  damage. 

In  Attorney-General  v.  Corporation  of  Barnsley,  W.  N.  1874,  p.  37,  James,  L.J., 
said  there  could  be  no  prescriptive  right  to  create  a  public  nuisance  by  fouling  a 
river.  (This  is  the  general  rule  of  law  with  regard  to  a  public  nuisance.  See  E.  v. 
Cross,  3  Camp.  224.)  An  injunction  to  restrain  the  pollution  of  the  river  Trent  was 
granted  in  Attorney  General  v.  Tunstall  Local  Board,  W.  N.  1875,  p.  66.  In  the 
case  of  a  public  nuisance  the  Attorney-General  is  justified  in  taking  proceedings  at 
the  relation  of  any  person,  whether  residing  near  the  nuisance  or  not,  and  whether 
interested  in  the  property  on  which  the  nuisance  exists  or  not.  A  public  corporate 
body  though  not  formed  for  the  acquisition  of  gain  and  making  no  profit  is  liable  to 
pay  damages  in  respect  of  injury  caused  by  its  negligence.  The  Attorney-General 
and  the  owner  of  a  canal  filed  an  information  and  bill  against  a  municipal  corporation 
to  restrain  them  from  permitting  sewage  to  be  discharged  into  the  canal,  and  for  an 
enquiry  as  to  damages.  It  was  held  that  the  Attorney-General  was  justified  in 
taking  proceedings  at  the  relation  of  the  plaintiff',  and  that  the  plaintift"  was  entitled 
to  an  injunction  and  an  inquiry  as  to  damages,  although  he  had  permitted  an 
obstruction  to  remain  in  the  canal,  whereby  the  sewage  was  prevented  from  being 
carried  away  by  the  fiow  of  the  water.    Attorney-General  v.  Mayor,  etc.,  of  Basingstoke, 

24  W.  R.  817.  By  the  Rules  of  the  Supreme  Court,  O.  36,  r.  58,  where  damages  are  to 
be  assessed  in  respect  of  any  continuing  cause  of  action,  they  shall  be  assessed  down  to 
the  date  of  assessment.  The  plaintiff  brought  an  action  against  the  defendants  as 
rural  sanitary  authority  for  pei'mitting  sewage  to  fall  into  and  pollute  a  stream 
running  through  the  plaintiff's  land,  and  he  obtained  judgment  for  a  perpetual 
injunction  and  for  damages.  The  defendants,  however,  continued  to  pollute  the 
stream,  and  three  years  after  the  judgment  the  chief  clerk  assessed  the  damages 
carrying  the  assessment  down  to  the  date  of  his  certificate : — Held,  that  there  was  a 
continuing  cause  of  action  within  the  meaning  of  the  rule,  and  that  the  damages 
had  been  rightly  assessed.  Hole  v.  Chard  Union  [1894],  1  Ch.  293  ;  63  L.  J.  Ch. 
469  ;  70  L.  T.  (n.s.)  52  ;  7  R.  84. 

As  to  when  an  injunction  will  be  granted  as  distinguished  from  an  award  of 
damages,  see  Pennington  v.  Brinsop  Hall  Coal  Company,  25  W.  R.  874  ;  5  Ch.  D. 
769  ;  37  L.  T.  (n.s.)  149  ;  41  J.  P.  758.  As  to  the  measure  of  damages,  see  Tatton  v. 
Staffordshire  Potteries  TFatenvorhs  Company,  44  J.  P.  106.  And  as  to  when  a  quia 
timet  action  will  lie  to  restrain  an  apprehended  injury  before  actual  damage  has 
been  done,  see  Fletcher  v.  Bealey,  28  Ch.  D.  688  ;  54  L.  J.  Ch.  424  ;  52  L.  T.  (n.s.) 
541  ;  33  W.  R.  745, 

In  Blackhurne  v.  Somers,  5  L.  R.  Ir.  1,  it  was  held  that  there  can  be  no  prescrijitive 
right  to  pollute  a  stream  by  the  discharge  of  sewage  in  such  a  manner  and  to  such  an 
extent  as  to  be  injurious  to  public  health  ;  that  even  assuming  that  a  prescriptive 
right  to  foul  a  stream  with  sewage  can  be  acquired,  such  right  must  be  restricted  to 
the  limits  of  it  when  the  period  of  prescription  commenced  ;  that  if  the  pollution 
be  substantially  increased,  whetlier  gradually  or  suddenly,  the  court  will  interfere  by 
injunction  to  prevent  the  wrongful  excess,  and  that  if  it  be  impossible  to  separate 
the  illegal  excess  from  the  legal  user,  the  wrongdoer  must  bear  the  consequences  of 
any  restriction  necessary  to  prevent  the  excess,  even  if  it  unavoidably  extends  to  a 
total  prohibition  of  the  user.    Tliis  decision  was  followed  in  Traill  v.  McAlister, 

25  L.  R.  Ir.  524. 

A  ri]jarian  owner  is  entitled  to  the  use  of  the  water  of  the  stream  in  its  pure  and 
original  condition  ;  and  if  the  water  becomes  fouled  by  the  combined  acts  of  the  pro- 
prietors higher  up  the  stream,  he  is  entitled  to  proceed  against  each  of  them  separately, 
and  such  proprietor  cannot  set  up  by  way  of  defence  that  the  damage  chjne  by  him 
individually  is  inappreciable.  Blair  v.  Dcahin,  W.  N.  [1887]  148  ;  57  L.  T.  (n.s.) 
522  ;  52  J.  P.  327.  And  see  Nixon  v.  Tynemouth  Union  Rural  Sanitary  Authority, 
52  J.  P.  504.  But  in  every  case  there  must  be  some  appreciable  nuisance  caused, 
either  l>y  the  defendant  alone,  or  by  the  defendant  with  others.  Ridge  v.  Midland 
Railway  Company,  53  J.  P.  55. 

From  1832  to  1877,  the  refuse  of  a  fellmongery,  and  the  washings  of  dyes  used  in  a 
coloured  rag  manufactory,  had  been  discharged  into  a  watercourse,  which  was  an 
arterial  drainage  work  within  the  jurisdiction  of  drainage  commi.ssioners.  In  1878, 
the  fellmongery  was  abandoned,  and  the  manufacture  of  leather  boards  substituted  at 
the  same  factory.  The  pollution  caused  by  the  discharge  of  the  refuse  of  the  leather 
board  manufactory  was  less  in  degree  than  that  caused  by  the  fellmongery.  The 
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Note  to  drainage  commissioners  convicted  the  owners  of  the  leather  board  factory  under  a 
Section  17.  section  of  a  local  Act  of  polluting  the  stream,  and  this  conviction  was  aifirmed  on 
appeal  to  the  quarter  sessions  : — Held,  that  the  conviction  must  he  confirmed,  for 
even  if  the  factory  owners  had  a  prescriptive  right  to  foul  the  stream,  it  was  as  fell- 
mongers,  and  not  as  leather  board  manufacturers  ;  and  that  there  v\  as  no  authority 
for  holding  that  the  variation  of  the  irser,  although  it  cast  no  increased,  but  even  a 
less,  burden  ou  the  servient  tenement,  enabled  the  factory  owners  to  substitute  a 
business  of  a  totally  different  kind  to  that  originally  carried  on  by  them,  and  at  the 
same  time  to  maintain  their  original  prescriptive  right  to  pollute  the  watercourse 
even  if  such  right  did  exist.  Clarice  v.  Somersetshire  Drainage  Corimiissioners,  57  L.  J 
M.  C.  96  ;  59  L.  T.  (n.s.)  670  ;  36  W.  R.  890  ;  52  J.  P.  308>i. 

An  important  distinction  has  been  drawn  between  cases  where  the  nuisance  has 
been  created  or  increased  by  the  acts  of  the  local  authority  and  where  it  exists  inde- 
pendently of  their  acts,  though  they  may  have  neglected  to  provide  a  proper  system 
of  sewage.  In  Glossop  v.  Heston  and  Isleworth  Local  Board,  12  Ch.  D.  102  ;  49'  L.  J. 
Ch.  89  ;  40  L.  T.  (n.s.)  736  ;  44  J.  P.  36,  the  defendants  were  a  local  board  consti- 
tuted in  November,  1875,  under  the  Public  Health  Act,  1875.  The  plaintiff  com- 
plained that  for  some  time  before  and  since  the  defendants  became  the  sanitary 
authority,  sewage  was  allowed  to  fall  into  a  stream  passing  near  his  residence  so  as  to 
pollute  it  and  cause  a  nuisance  to  him.  It  was  held  that,  assuming  an  actionable 
nuisance  to  exist,  the  defendants  were  not  liable  in  an  action  for  an  injunction  and 
damages  as  they  had  themselves  done  no  act  to  create  or  increase  the  nuisance.  And 
it  was  laid  down  that  a  local  board  acting  under  the  Public  Health  Act,  1875,  causing 
a  nuisance  by  any  act  which,  independently  of  the  statute  would  have  given  'a  cause 
of  action  to  any  pei'son,  may  be  made  liable  in  damages  or  be  restrained  by  injunc- 
tion unless  they  can  .show  a  justification  under  the  powers  of  the  statute.  But  if 
they  do  not  act  themselves  to  caiise  a  nuisance,  but  neglect  to  perform  their  duty  of 
providing  a  satisfactory  and  healthy  system  of  drainage,  it  is  no  ground  of  action  by 
an  individual  for  damages  or  an  injunction,  but  the  remedy  is  by  prerogative  writ  of 
mandamus.  This  decision  was  followed  in  Attorney -General  v.  Guardians  of  Dorking 
Union,  20  Ch.  D.  595  ;  51  L.  J.  Ch.  585  ;  46  L.  T.  (n.s.)  573  ;  30  W.  R.  579.  In  that 
case  there  was  an  old  sewer  which  discharged  into  a  stream,  and  a  number  of  persons 
had  acquired  prescriptive  rights  to  send  their  sewage  into  it.  In  addition  to  these 
persons  there  were  others  who  from  time  to  time  sent  their  sewage  into  the  sewer,  so 
that  the  total  amount  of  sewage  gradually  increased.  The  local  board  had  done 
nothing  in  respect  of  this  sewer,  but  it  appeared  that  they  had  endeavoured,  though 
withont  success,  to  find  means  for  disposing  of  the  sewage  of  their  district.  Under 
these  circumstances  it  was  held  that  as  tlie  local  board  had  not  themselves  constructed 
the  sewer,  Init  had  only  permitted  it  to  be  used  as  formerly  by  the  inhabitants,  they 
were  not  doing  any  act  which  could  be  restrained  under  the  Public  Health  Act  or  the 
Rivers  Pollution  Prevention  Act,  1876.  (But  see  now  the  Rivers  Pollution  Preven- 
tion Act,  1893,  56  &  57  Vict.  c.  31,  jwst,  and  JVest  Riding  County  Council  v.  Holmfirth 
Urban  Sanitar^j  Authority  [1894],  2  Q.  B.  842  ;  63  L.  J.  Q.  B.  485  ;  71  L.  T.  (n.s.)  217  ; 
59  J.  P.  213  ;  9  R.  462  ;  where  it  was  held  that  the  grounds  upon  which  the  foregoing 
cases  were  decided  did  not  apply  to  proceedings  in  the  county  court  under  the  Rivers 
Pollution  Prevention  Acts.)  Had  it  appeared  in  the  Dorking  Case  that  the  defendants 
were  neglecting  their  duty  in  providing  a  sufficient  sanitary  scheme  for  their  district,  an 
aggrieved  landowner  would  have  had  his  remedy  by  mandamus.  See  also  Ogilvie  v. 
Blything  Union,  67  L.  T.  (n.s.)  18.  And  see  Attorney-General  v.  Acton  Local  Board,  22 
Ch.  D.  221  ;  52  L.  J.  Ch.  108.  But  where  by  agreement  between  a  person  and  the  local 
board,  such  person  was  allowed  to  insert  a  pipe  from  his  hoirse  in  order  to  carry  away 
rain  water  into  a  brook,  but  afterwards  such  person  without  the  leave  of  the  board 
sent  sewage  through  the  pipe,  an  injunction  was  granted  against  the  board  on  the 
ground  that  they  had  power  to  stop  the  drain  from  being  used  except  according  to 
the  agreement,  and  that  they  could  do  so  without  causing  inconvenience  to  other 
persons.  Pearson,  J.,  Charles  v.  Finchley  Local  Board,  23  Ch,  D.  767  ;  48  L.  T.  (n.s.) 
569  ;  52  L.  J.  Ch.  554  ;  31  W.  R.  717 ;  47  J.  P.  791. 

A  detached  portion  of  the  parish  of  C.  had  no  separate  main  drainage  system,  but 
certain  houses  therein  were  drained  by  means  of  pipes  carrying  the  sewage  into 
cesspools,  the  overflow  pipes  from  which  communicated  witli  main  pipes  within 
such  detached  portion.  The  drainage  of  the  houses,  including  such  communications, 
was  constructed  with  the  sanction  of  the  C.  vestry,  as  the  local  authority  under  the 
Metropolis  Local  Management  Act,  1855.  The  main  pipes  communicated  with  water- 
courses within  the  adjoining  district  of  the  F.  local  board,  and  the  sewage  from  the 
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cesspools  passed  through  the  main  pipes  into  the  watercourses,  and  caused  a  nuisance     Note  to 
in  such  adjoining  district.    The  F.  local  board  brought  an  information  and  action  Section  17. 

(to  which  the  owners  and  occupiers  of  the  houses  were  not  parties)  against  the  C.   

vestry,  for  an  injunction  to  restrain  them  from  permitting,  authorising,  or  directing, 
any  sewage  to  pass  from  the  detached  portion  of  C.  into  the  watercourse,  so  as  to  cause 
a  nuisance  : — Held,  following  the  opinions  expressed  in  Attorney-General  v.  Guardians 
of  Union  of  Dorking,  20  Ch.  D.  595,  606  ;  Attorney-General  v.  Acton  Local  Board, 
22  Ch.  D.  221,  232  fand  Charles  v.  Finchleij  Local  Board,  23  Ch.  D.  767,  777,  that  the 
C.  vestry  could  not  stop  up  the  communications  which  they  had  sanctioned  : — Held,(/() 
that  inasmuch  as  the  cesspools  and  drains  were  acting  properly  qua  cesspools  and 
drains,  no  proceedings  could  be  successfully  taken  by  the  C.  vestry  against  the  owners 
or  occupiers  of  the  houses,  under  section  85  of  the  Metropolis  Local  Management  Act, 
1855  ;  and  that,  as  the  cause  and  effect  of  the  nuisance  Avere  not  both  within  the  area 
of  the  jurisdiction  of  the  C.  vestry,  it  was  doubtful  whether  proceedings  could  be 
taken  by  them  against  the  owners  or  occupiers  of  the  houses  under  the  Nuisances 
Removal  Act,  1855  ; — Held,(f)  that,  assuming  the  C.  vestry  could  take  proceedings, 
under  the  Metropolis  Local  Management  Act,  1855,  or  the  Nuisances  Removal  Act, 
1855,  Attorney -General  v.  Dorkiyig  Union,  20  Ch.  D.  595,  609,  was  an  authority  that 
the  vestry  could  not  be  compelled  by  injunction  to  take  such  proceedings  ; — Held,((:^) 
on  the  authority  of  Glossop  v.  Heston  and  Idevjorth  Local  Board,  12  Ch.  D.  102,  that 
it  was  not  ground  for  an  injunction  that  the  C.  vestry  were  not  exercising  or  per- 
forming their  other  statutory  powers  and  duties  : — Held,  therefore,  on  the  C.  vestry 
undertaking  not  to  sanction  communications  in  future  between  houses  within  the 
detached  portion  of  their  parish  and  the  main  pipes  therein  until  further  order,  or 
without  the  consent  of  the  F.  local  board,  that  the  claim  for  an  injunction  failed. 
Attorney-General  v.  Clerkemuell  Vestry  [1891],  3  Ch.  527  ;  60  L.  J.  Ch.  788  ;  65  L.  T. 
(N.S.;  312  ;  40  W.  R.  185. 

A  local  board  have  only  a  qualified  property  in  the  sewers  within  their  district,  and 
cannot  prevent  persons,  who  have  acquired  a  prescriptive  right  to  use  them,  from  so 
doing  unless  they  provide  other  sewers  equally  eft'ectiaal.  Where  a  local  board  have 
not  themselves  constructed  sewers  which  are  a  nuisance,  but  only  permitted  them  to 
be  used  by  inhabitants  who  have  acquired  a  prescriptive  right  to  use  them,  the  local 
board  do  not  "cause  or  suffer"  sewage  to  flow  into  the  Thames  within  the  meaning 
of  section  64  of  the  Thames  Navigation  Act,  1866,  and  cannot  be  convicted  of  a 
misdemeanor  under  that  Act.  Eeg.  v.  Staines  Local  Board,  60  L.  T.  (n.s.)  261  ;  53 
J.  P.  358  ;  5  T.  L.  R.  25. 

A  Ijill  filed  in  1868  prayed  an  injunction  to  restrain  a  local  board  of  health  from 
causing  or  permitting  any  sewage  to  pass  into  a  certain  brook,  so  as  to  be  a  nuisance. 
An  answer  was  put  in  winch  did  not  in  terms  suggest  any  doubt  as  to  the  jurisdiction. 
In  June,  1871,  a  motion  was  made  for  an  injunction,  and  the  court  granted  an 
interlocutory  injunction  in  November,  1872.  After  various  proceedings  in  Februarv, 
1889,  a  supplemental  writ  was  issued  by  leave  of  the  court,  and  a  statement  of  claiin 
was  delivered  asking  for  an  injunction  and  also  damages,  including  such  as  had  been 
occasioned  by  the  failure  of  the  local  board  to  comply  with  the  interlocutory  injunc- 
tion. At  the  trial  of  the  action,  in  July,  1890,  Kay,  J.,  decided  that  the  defendants 
had  practically  abated  tlie  nuisance  to  such  an  extent  that  it  would  not  be  necessary 
to  continue  the  injunction  ;  but  his  lordship  was  of  opinion  that  certain  moneys 
ought  to  be  paid  by  the  defendants  to  the  plain titt's.  The  objection  was,  however, 
taken  that  the  court  had  no  jurisdiction  ;  that  the  action  ancl  suit  were  altogether 
improper  ;  and  that  the  only  remedy  was  by  mandamus  : — Held,  that  if  the  objection 
that  the  proper  remedy  was  by  mandamus,  and  not  injunction,  might  originally  have 
prevailed,  the  defendants  ought  not  to  be  allowed  to  raise  that  objection  now  ;  and 
that  the  case  must  be  dealt  with  as  if  the  defendants  had  deliberately  waived  any 
objection  on  this  ground  : — Held,  also,  applying  the  principle  that,  where  there  is 
jurisdiction  to  grant  an  injunction,  damages  may  be  given  in  lieu  for  injury,  the 
injunction  would  not  be  continued  ;  but  that  there  must  be  judgment  against  the 
defendants  for  the  moneys  found  to  be  due  from  them  to  the  plaintiffs  at  the  trial. 
JFarwick  and  Birmingham  Canal  Navigation  Company  v.  Burman,  63  L.  T.  (n.s.)  670. 

In  the  case  of  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company  v.  Worksop 
Board  of  Health,  26  L.  J.  Ch.  345  ;  23  Beav.  198  ;  3  Jur.  (n.s.)  304,  it  was  held  that 
a  local  board  of  health  could  not  justify  the  making  of  a  sewer  which  would  have 
the  effect  of  polluting  an  existing  canal  belonging  to  the  complainants,  and,  therefore, 
the  board  were  restrained  from  allowing  the  house  drainage  to  communicate  with  a  main 
sewer  which  ran  into  the  canal.    But  it  is  to  be  noticed  that  a  local  authority  cannot 
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Note  to  stop  up  a  drain  which  they  have  once  authorised  to  communicate  with  their  sewer. 
Section  17.  Attorney-General  \.  Richmond,  swpr a,  ante  ;  Attorney-General  y.  Guardians  of  Doi'hing  ; 

Attorney- General  v.  Acton  Local  Board,  supra.  And  see  the  notes  to  the  next 
section. 

In  Smith  v.  Smith,  L.  E.  20  Eq.  500  ;  44  L.  J.  Ch.  632  ;  32  L.  T.  (n.s.)  787  ; 
23  W.  R.  771,  Jessel,  M.R.,  pointed  out  that  if  a  nuisance  was  proved  to  exist,  the 
court  would  not  liesitate  to  givant  a  mandatory  injunction.  The  injunction  in  sucli 
a  case  w^as  said  by  North,  J.,  in  Taylor  v.  East  Barnes  Valley  Local  Board,  1 
T.  L.  R.,  p.  257,  to  be  a  matter  of  course.  For  the  form  of  injunction,  see  Attorney- 
General  V.  Halifax,  17  W.  R.  1088  ;  39  L.  J.  Ch.  129  ;  North  Staffordshire  Railway 
Company  v.  Tunstall,  supra,  and  Ling  wood  v.  StoivmarJcet  Paper  Company,  L.  R.  1  Eq. 
77  ;  13  L.  T.  (n.s.)  540  ;  11  Jur.  (n.s.)  993. 

With  regard  to  the  enforcing  of  an  injunction  reference  may  be  made  to  Attorney- 
General  V.  Mayor,  (he,  of  Birmincjliam,  24  L.  T.  (n.s.)  224.  There  an  information 
to  restrain  a  nuisance  was  filed  nine  months  before  the  hearing,  and  up  to  the 
hearing  no  steps  had  been  taken  to  abate  the  nuisance.  Under  the  circumstances 
the  court  granted  a  perpetual  injunction,  and  refused  to  suspend  it  for  more  than 
six  months,  with  liberty  for  the  defendants  to  apply  for  an  extension  of  the  time 
if  they  could  show  that  they  had  used  due  diligence  in  the  meantime  to  abate  the 
nuisance. 

Notice  of  action  is  not  necessary  before  taking  proceedings  against  a  local  board  for 
an  injunction  to  restrain  them  from  polluting  a  stream.  Attorney-General  v.  HacTcney 
District  Board,  L.  R.  20  Eq.  626  ;  44  L.  J.  Cli.  545  ;  33  L.  T.  (n.s.)  244. 

In  Spohes  v.  Banbury  Local  Board,  L.  R.  1  Eq.  42 ;  35  L.  J.  Ch.  105  ;  13  L.  T.  (n.s.)  428  ; 
30  J.  P.  54,  an  injunction  was  granted  to  restrain  the  pollution  of  a  stream,  execution  of 
the  order  being  suspended  fi'om  the  6th  March  to  the  1st  July.  The  defendants  did  not 
obey,  alleging  that  they  had  not  yet  discovered  means  of  deodorising  the  sewage,  and 
that  compliance  was  practically  impossible  without  stopping  the  drainage  of  the  town. 
It  was  held  that  there  had  been  gross  and  wilful  contempt,  and  a  sequestration  was 
ordered  to  issue,  which  order  was  affirmed  on  appeal  (13  L.  T.  (n.s.)  453  ;  11  Jur. 
(n.s.)  1010).  A  motion  for  a  sequestration  against  a  local  board  will  be  granted  of 
course,  but  not  an  application  to  commit  the  members  personally.  Sutton  v.  Barnet 
Local  Board,  W.  N.  (1877),  p.  167  ;  and  see  Attorney-General  v.  IVcdthamstoio,  W.  N. 
(1878),  p.  90.  An  injunction  to  restraia  the  defendants  from  polluting  a  stream 
was  grairted  in  January,  1885,  with  a  suspension  of  the  oiderfor  three  niontlis,  which 
the  court  in  April  refused  to  extend  ;  on  motion  by  the  plaintiff,  under  R.  S.  C, 
Order  42,  r.  31,  for  sequestration,  it  was  held  that  Order  41,  r.  5,  requiring  service  of 
a  copy  of  the  order,  &c.,  did  not  ajjply  ;  and  that  notwithstanding  Order  43,  r.  16, 
the  plaintiff  was  proceeding  regularly  in  applying  for  leave  to  issue  sequestration. 
Selous  V.  Croydon  Local  Board,  53  L.  T.  (n.s.)  209. 

For  cases  where  the  time  lias  been  extended,  see  Wood  v.  Harrogate  {Commis- 
sioners of),  W.  N.  (1874),  p.  225  ;  Ta,ylor  v.  Friern  Barnet  Local  Board,  W.  N.  (1885), 
p.  7  ;  Attor7iey-General  Finchley  Local  Board,  3  T.  L.  R.  357. 

An  injunction  to  restrain  a  nuisance  may  be  granted  by  a  county  court  in  an  action 
within  its  jurisdiction,  and  may  be  enforced  by  attachment.  Martin  v.  Bannister, 
4  Q.  B.  D.  491  ;  48  L.  J.  Q.  B.'  686  ;  28  W.  R.  143;  and  see  Richards  v.  Cullerne, 
7  Q.  B.  D.  623. 

As  to  the  liability  of  a  local  board  in  respect  of  a  decree  against  their  predecessors, 
see  Attorney -Geoieral  v.  Mctyor  of  Birmingham  ;  Taylor  v.  Friern  Barnet  Local  Board, 
ante,  p.  31,  note  (&)  to  section  12. 

"  When  statutory  powers  are  conferred  under  circumstances  in  which  they  may  be 
exercised  with  a  result  not  causing  any  nuisance,  and  new  and  unforeseen  circum- 
stances arise  which  render  the  exercise  of  them  impossible  without  causing  one  and  so 
contravening  the  law  of  tlie  land,  the  persons  exercising  them  are  liable  to  indictment." 
Per  CocKBURN,  C.J.,  in  Reg.  v.  Braclford  Navigation  Company,  6  B.  &  S.,  at  p.  648. 
This  principle  woirld  seem  to  be  applicable  to  cases,  like  some  of  those  already 
mentioned,  where  power  is  given  by  local  Acts  to  drain  into  a  public  river  and  a 
nuisance  afterwards  results  from  the  altered  circumstances  of  the  district  or  new  or 
more  extensive  operations  or  manufacture  carried  on  therein. 

With  reference  to  the  pollution  of  streams  by  sewage  and  drainage,  see  also  the 
provisions  of  the  Rivers  Pollution  Prevention  Acts,  1876  and  1893,  and  the  Alkali 
Works  Regulations  Act,  1881.    Both  of  these  Acts  are  set  out  in  the  Appendix. 

The  cases  already  cited  in  this  note  have  reference  to  complaints  macle  against  the 
local  board  for  polluting  streams,  and  thus  interfering  with  the  rights  of  persons  ; 
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hnt  in  others  the  questions  have  arisen  as  to  the  power  of  the  local  board  to  intercept      Note  to 
the  supply  of  water,  and  they  have  been  such  as  have  been  the  subject  of  discussion    Section  17. 

in  all  times,  namelj",  as  to  the  rights  of  individuals  in  running  streams,  pools,  or  ponds.   

The  full  discussion  of  the  law  applicable  to  these  rights  cannot  be  entered  upon  here. 
The  sanitary  authority  have  sometimes  been  placed  in  the  position  of  a  private 
individual  disputing  as  to  his  right  to  enjoy  or  to  divert  the  flowing  stream,  to  intercept 
it  for  irrigation  or  other  purposes,  as  or  against  a  riparian  owner,  to  pollute  or  prevent 
the  pollution  of  the  water,  or  lastly  to  drain  or  restrain  the  drainage  of  underground 
or  percolating  streams.  In  one  important  case  which  came  before  the  Court  of 
Exchequer,  and  was  the  subject  of  appeal  to  the  Exchequer  Chamber,  and  ultimately 
to  the  House  of  Lords,  the  right  of  a  local  board  of  health  by  means  of  their  wells 
to  drain  the  underground  water  from  the  soil  of  a  neighbouring  landowner  was 
established.  Clmsemore  v.  Richards,  2  H.  &  N.  168  ;  7  H.  L.  C.  349  ;  29  L.  J.  Ex.  81. 
In  the  elaborate  judgments  pronounced  by  Cresswell,  J.,  and  Coleridge,  J.,  who 
dissented  from  the  rest  of  the  court,  will  be  found  an  elegant  exposition  of  much  of 
the  legal  doctrine  applicable  to  this  important  subject  of  property.  The  decision  has 
been  followed  in  New  River  Company  v.  Johnson,  2  E.  &  E.  435  ;  29  L.  J.  M.  C.  93  ; 
1  L.  T.  (n.s.)  295  ;  24  J.  P.  244  ;  in  Reg.  v.  Metropolitan  Board  of  JVorks,  32 
L.  J.  Q.  B.  105  ;  3  B.  &  S.  710  ;  8  L.  T.  (n.s.)  238  ;  in  Ewart  v.  Belfast  Poor  Law 
Guardians,  9  L.  R.  Jr.  172  ;  and  in  Black  v.  Ballijmena,  17  L.  R.  Ir.  459.  See  also 
Bradford  {Mayor  of)  v.  Pickles  [1895],  A.  C.  587  ;  64  L.  J.  Ch.  459  ;  73  L.  T.  (n.s. 
353  ;  44  W.  R.  190  ;  60  J.  P.  3  ;  11  T.  L.  R.  555. 

But  a  local  board  may  not  by  an  underground  drain  diminish  the  flow  of  a  surface 
stream.  Grand  Junction  Canid  Company  v.  Shugar,  L.  R.  6  Ch.  483  ;  24  L.  T.  (n.s.) 
492  ;  35  J.  P.  660. 

In  another  case  where  a  canal  company  were  empowered  by  their  local  Act  to 
supply  their  canal  with  water  fronr  all  streams,  brooks,  and  watercourses,  within  one 
thousand  yards  of  the  canal,  it  was  held  that  they  had  no  ground  of  complaint  against 
a  local  authority  who  having  run  a  sewer  under  a  road  within  that  distance,  made 
open  gratings  through  which  the  rain  and  other  surface  water  fell  into  the  sewer. 
Manchester,  Shejfield,  and  Lincolnshire  Raihvay  Company  v.  Worksop)  Board  of  Health, 
ante,  pp.  41,  47. 

And  see  section  327,  sub-section  4,  and  section  332,  post,  as  to  the  saving  for  water 
rights  in  this  Act.  There  has  been  a  case  upon  the  subject  of  the  pollution 
of  underground  water,  where  it  was  held  that  no  one  has  a  right  to  use  his  own  land 
in  such  a  way  as  to  be  a  nuisance  to  his  neighbour  ;  and  therefore  if  a  man  puts  filth 
or  other  poisonous  matter  on  his  land,  he  must  take  care  that  it  does  not  escape  so 
as  to  poison  water  which  his  neighbour  has  a  right  to  use,  although  his  neighbour 
may  have  no  property  in  such  water  at  the  time  when  it  is  fouled.  The  j^laintiff'  and 
defendant  were  adjoining  landowners,  and  had  each  a  deep  well  on  his  own  land,  the 
plaintiff's  land  being  at  a  lower  level  than  the  defendant's.  The  defendant  turned 
sewage  from  his  house  into  his  well,  and  thus  polluted  the  water  that  percolated 
underground  from  the  defendant's  to  the  plaintiff's  land,  and,  consequently,  the  water 
which  came  into  the  plaintiff's  well  from  such  percolating  water  when  he  used  his 
well  by  pumping,  became  adulterated  with  the  sewage  from  the  defendant's  well. 
The  Court  of  Appeal  held,  reversing  the  decision  of  Pearson,  J.,  that  the  plaintiff 
had  a  right  of  action  against  the  defendant  for  so  polluting  his  source  of  supplj^, 
although,  until  the  plaintiff  had  appropriated  it,  he  had  no  property  in  the  percolating 
water  under  his  land,  and  although  he  appropriated  such  Avater  by  the  artificial  means 
of  pumping.  Ballard  v.  Tomlinson,  29  Ch.  D.  115  ;  54  L.J.  Ch.  454  ;  52  L.  T.  (n.s.) 
942  ;  33  W.  R.  533  ;  49  J.  P.  692.  The  decision  of  Pearson,  J.,  had  already  been 
dissented  from  by  Kay,  J.,  in  Snow  v.  Wliitehead,  27  Ch.  D.  588  ;  53  L.  J.  Ch.  885  ; 
51  L.  T.  (n.s.)  253;  33  W.  R.  128.  But  an  injunction  was  refused  to  restrain  a 
defendant  from  digging  a  well  on  the  ground  that  by  so  doing,  he  might 
I'educe  the  supply  to  the  plaintiff's  well,  and  injure  it  by  letting  in  brackish  water. 
Tendring  Hwndred  Waterworks  Compjcmy  v.  Free,  Rodivell  and  Company,  "  Times," 
3rd  July,  1891. 

18.  -^ny  local  authority  may  from  time  to  time  enlarge,  lessen,  alter  Alteration 
the  course  of,  cover  in, (a)  or  otherwise  improve  any  sewer  belonging  to  tinuance°of 
them,  and  may  discontinue,  close  up,  or  destroy  any  such  sewer  that  has  sewers, 
in  their  opinion  become  unnecessary,  on  condition(5)  of  providing  a 

E 


50 


THE  PUBLIC  HEALTH  ACT,  1875. 


Section  18.  sewer  as  effectual  for  the  use  of  any  person  who  may  be  deprived,  in 
pursuance  of  this  section,  of  the  lawful  use  of  any  sewer  :  Provided  that 
the  discontinuance,  closing  up,  or  destruction  of  any  sewer  shall  be  so 
done  as  not  to  create  a  nuisance,  (c) 

(a)  These  words  were  held  to  authorise  the  covering  in  and  converting  into  a  pipe 
sewer  of  an  open  watercoiirse,  which  the  court  held  to  he  a  sewer.  Wheatcroft  v. 
Matlock  Local  Board,  52  L.  T.  (n.S.)  356. 

(b)  These  words  appear  to  render  it  necessary  for  the  local  authority  to  provide 
the  new  sewer  in  the  first  place.  See  Attorneij-Gencral  v.  Guardians  of  TJorMng ; 
Attorney-General  v.  Acton  Local  Board,  ante,  pp.  46,  47.  As  to  the  alteration  and  sub- 
stitution of  sewers  by  persons  other  than  the  local  authority,  see  sections  331,  333, 
post.  See  Marylebone  Vestry  v.  Viret,  19  C.  B.  (n.S.)  424  ;  34  L.  J.  M.  C.  214  ;  12 
L.  T.  (n.S.)  673  ;  11  Jur.  (n.s.)  907,  as  to  the  necessity  for  providing  private  drains 
when  the  public  sewer  is  changed. 

(c)  This  proviso  is  limited  to  the  discontinuance,  closing  up,  or  destruction  of  the 
sewer,  and  does  not  extend  to  the  alteration.  But  see  the  next  section,  and  section  25, 
post,  p.  56.  It  would  enable  persons  interested  to  apply  to  the  Chancery  Division 
for  an  injunction  to  stop  works,  while  the  local  authority  could  be  indicted  for  any 
nuisance  caused  by  their  proceedings  if  it  were  a  public  one.  See  Reg.  v.  Bradford 
Navigation  Company,  6  B.  &  S.  631,  648  ;  34  L.  J.  Q.  B.  191  ;  11  Jur.  (n.s.)  769  ;  13 
W.  R.  892  ;  29  J.  P.  613. 

Cleansing  ^9.  Every  local  authority  shall(a)  cause  the  sewers  belonging  to 

them  to  be  constructed,  covered,  ventilated,  and  kept  so  as  not  to 
be  a  nuisance  or  injurious  to  health,  and  to  be  properly  cleansed  and 
emptied,  (c) 

(a)  Here  a  duty  is  imposed  on  the  local  authority,  and  if  neglected  they  will  be 
in  default,  as  to  which  see  section  299,  post.  The  word  "  shall "  in  the  section  must 
be  taken  as  imperative. 

(b)  This  word  is  new.  It  has  been  suggested  that  the  erection  of  a  ventilating 
shaft  attached  to  a  private  house  is  within  the  power  of  the  local  authority,  having 
regard  to  the  use  of  this  term  and  the  language  of  the  Lords  Justices  in  Swanston  v. 
Twickenham  Local  Board,  11  Ch.  D.  833  ;  48  L.  J.  Ch.  623;  40  L.  T.  (n.S.)  734  ;  27 
W.  R.  924  ;  43  J.  P.  380. 

(c)  The  authority  are  rec^uired  to  use  reasonable  skill  and  care  to  keep  the  sewers 
clean,  and  are  only  liable  to  actions  at  the  suit  of  persons  damaged  when  they  have 
failed  to  do  so.  Hammond  v.  Vestry  of  St.  Pancras,  L.  R.  9  C.  P.  316  ;  43  L.  J.  C.  P.  157  ; 
30  L.  T.(N.s.)296  ;  37  J.  P.  456.  This  decision  was  followed  by  North,  J.,  in  Bate- 
man  v.  Poplar  District  Board  of  Works  (No.  2),  37  Ch.  D.  272  ;  57  L.  J.  Ch.  579 ;  58  L.  T. 
(n.S.)  720  ;  36  W.  R.  501.  There  it  was  held  that  the  duty  imposed  by  section  72 
of  the  Metropolis  Management  Act,  1855  (which  corresponds  to  the  above  section),  to 
keep  the  sewers  so  as  not  to  be  a  nuisance,  is  not  an  absolute  duty,  but  only  a 
duty  to  use  all  reasonable  care  and  diligence  to  keep  the  sewers  in  a  proper  condition. 
If,  therefore,  a  drain,  Mdiich  was  oiiginally  a  private  drain,  has  by  reason  of  another 
drain  being  connected  with  it,  become  "  a  sewer,"  and,  therefore,  by  the  Act  vested  in 
the  district  board,  the  board  will  not  be  liable  for  a  nuisance  caused  by  the  drain,  if  it 
is  shown  that  the  connection  was  made  illegally  without  the  knowledge  of  the  board, 
and  that  before  action  brought  they  did  not  know,  and  could  not  by  the  exercise  of 
reasonable  care  have  discovered,  that  the  drain  was  a  sewer.  And  see  Ogilvie  v. 
Blything  Union  {Guardians  of ),  65  L.T.(n.S.)  338  ;  67  L.T.  (n.s.)  18  ;  the  facts  of  which 
are  set  out  in  the  notes  to  section  13,  ante,  p.  35.  In  Stretton^s  Derby  Brewery 
Company  v.  Mayor,  &c.,  of  Derby  [1894],  1  Ch.  431 ;  63  L.  J.  Ch.  135  ;  69  L.  T.  (n.S.) 
791  ;  42  W.  R.  583  ;  8  R.  608  ;  10  T.  L.  R.  94,  the  defendants  had  made  a  sewer  under 
a  road  within  their  district  in  1855.  The  system  of  drainage  then  adopted  reasonably 
provided  for  the  district,  and  for  the  then  probable  increase  of  buildings  which  would 
drain  into  it,  and  there  had  been  no  negligence  in  constructing  or  maintaining  the 
sewer  or  in  not  providing  a  new  sewer  or  sewage  system.  The  plaintiffs  many  years 
after  the  making  of  the  sewer  erected  a  brewery  abutting  on  the  road  and  connected 
the  drainage  of  the  brewery  cellars  with  the  sewers.  In  1891,  1892,  and  1893,  the 
cellars  were  damaged  by  floodings  from  the  sewer  arising  from  the  fact  that  by 
reason  of  the  increase  in  the  number  of  buildings  draining  into  the  sewer,  when 
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very  heavy  falls  of  rain  occurred,  tlie  sewer  was  too  small  to  carry  off  the  influx     Note  to 
of  water,  and  the  pressure  forced  the  sewage  through  the  connections  into  the  Section  19. 
plaintiffs'  cellars,  and  it  was  held  that  the  defendants  were  not  liable  either  as 
strangers  and  apart  from  any  statutory  duty  or  (there  being  no  evidence  of 
negligence)  under  the  present  section  of  this  Act. 

In  Blyth  v.  Birmingham  Waterworks  Company,  11  Ex.  "781  ;  25  L.  J.  Ex.  212,  the 
company  were  not  held  liable  for  the  bursting  of  a  pipe  caused  hy  a  frost  of  extra- 
ordinary severity.  And  see  per  Lord  Coleridge,  C.J.,  in  Dixon  v.  Metropolitan  Board 
of  Works,  7  Q.  B.  D.,  at  p.  433.  In  actions  of  this  kind  negligence  must  be  shown. 
Whitehouse  v.  Birmingham  Canal  Company,  27  L.  J.  Ex.  25  ;  and  see  Bateman  v. 
Poplar  District  Board  of  Works,  supra.  In  Snook  v.  Grand  Junction  Watenuorlts 
Company,  Limited,  3  T.  L.  R.  308,  it  was  held  by  Huddleston,  B.,  that  a 
comjsany  incorporated  by  statute  for  the  purpose  of  supplying  water  was,  in  the 
event  of  water  esca23ing  through  a  fracture  in  their  main,  protected  from  the  doctrine 
established  by  Rylands  v.  Fletcher,  L.  E.  3  H.  L.  330,  and  that  before  damages  can  be 
obtained  it  must  be  proved  that  the  company  were  guilty  of  negligence  which  caused 
the  accident.  The  Court  of  Appeal  have  since  decided  to  the  same  effect  in  Green  v. 
Chelsea  WaterworlsCompany,  70  L.  T.  (n.s.)  547  ;  10  T.  L.  E.  175,  259  ;  15  M.  C.  C.  505. 
The  omission  to  make  a  flap  or  penstock  at  the  mouth  of  a  drain,  communicating  with 
the  main  sewer  from  the  plaintiff's  premises,  was  held  to  be  m^gligence  in  Ruck  v. 
Williams,  3  H.  &  N.  308  ;  27  L.  J.  Ex.  357.  In  Brown  v.  Sargent,  1  F.  &  F.  112,Erle,  J., 
held  that  a  board  were  not  bound  to  provide  sewers  sufficient  to  withstand  the  pressure 
caused  by  extraordinary  storms.  And  see  Meek  v.  Whitechapjel  Board  of  Works, 
2  F.  &  F.  144.  As  to  the  liability  of  the  occupier  of  premises  for  an  escajDe  of  water 
into  adjoining  premises,  see  Snow  v.  Whitehead,  27  Ch.  D.  588  ;  53  L.  J.  Ch.  885 ; 
51  L.  T.  (N.s.)  353  ;  33  W.  R.  128  ;  Sutton  v.  Chard,  W.  N.  (1886),  p.  120.  Gill  v. 
Edouin,  71  L.  T.  (n.s.)  762  ;  11  T.  L.  E.  93  ;  Princep  v.  Belgravia  Estate,  Limited, 
98  L.  T.  590. 

As  to  the  liability  of  a  local  authority  for  accidents  caused  by  plates  or  coverings 
jilaced  on  the  highway  for  the  protection  of  or  as  parts  of  sewers  laid  under  the 
highway,  see  cases  cited  in  the  notes  to  sections  66,  144,  post. 

And  see  generally  as  to  the  obligation  imposed  by  provisions  such  as  those 
contained  in  this  Act.    Geddis  v.  Bann  Reservoir  {Proprietors  of),  3  App.  Cas.  430. 

See  also  the  notes  to  section  15,  ante,  p.  36. 

20.  -^1"!  urban  authority  (a)  may,  if  they  think  tit,  provide  a  map  of^sewerage!™ 
exhibiting  a  system  of  sewerage  for  effectually  draining  their  district, 

and  any  such  map  shall  be  kept  at  their  office,  and  shall  at  all  reasonable 
times  be  open  to  the  inspection  of  the  ratepayers  of  their  district. 

(a)  This  power  is  confined  to  the  urban  authority,  but  it  will  be  remembered  that 
27  &  28  Vict.  c.  39,  s.  10,  enables  maps  or  plans  of  parishes  to  be  made  for  the  pur- 
poses of  the  union  assessment  committees. 

By  the  Public  Health  (Support  of  Sewers)  Act,  1883,  s.  3,  it  is  obligatory  upon 
local  authorities  to  make  a  map  of  all  their  sanitary  works.    See  the  section,  post. 

21.  The  owner  (a)  or  occupier  of  the  premises  within(/>)  the  district  Power  of 
of  a  local  authority  shall  be  entitled  to  cause  his  drains(c)  to  empty  owners  and 
into  the  sewers  of  that  authority  on  condition (fZ)  of  his  giving  such  withm'^district 
notice  as  may  be  required  by  that  authority  of  his  intention  so  to  do,  to  drain  into 
and  of  complying  with  the  regulations  of  that  authority  in  respect  of  sewei-s  of  local 
the  mode  in  which  the  communications   between  such  drains  and  ^" 
sewers  are  to  be  made,  and  subject  to  the  control  of  any  person  who 

may  be  appointed  by  that  authority  to  superintend  the  making  of  such 
communications. 

Any  person  causing  a  drain  to  empty  into  a  sewer  of  a  local  authority 
without  complying  with  the  provisions  of  this  section  shall  be  liable  to  a 
penalty  not  exceeding  twenty  pounds,(6')  and  the  local  authority  may 
close  any  communication  between  a  drain  and  sewer  made  in  contraven- 
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Section  21.  tion  of  this  section,  and  may  recover  in  a  summary  manner(t^)  from  the 
person  so  offending  any  expenses  incurred  by  them  under  this  section. 

(a)  See  the  clefinitiou  in  section  4,  ante,  p.  6. 

(h)  As  to  the  power  of  owners  and  occupiers  -without  the  district,  see  next 
section. 

(c)  See  the  definition  in  section  4,  ante,  p.  18.  Tliis  section  is  confined  to  drains. 
11  &  12  Vict.  c.  63,  s.  47,  included  sewers. 

(d)  Hence  the  notice  must  be  given  and  the  owner  must  ascertain  wliat  are  the 
regulations  applicable  before  he  commences  to  make  his  communication.  The  word 
nsed  is  regulations,  not  bye-laws  ;  therefore  the  regulations  are  at  the  entire  discretion 
of  the  local  authority.  The  regulations  contemplated  appear  to  be  general  regula- 
tions, applicable  to  all  cases  in  the  district.  See  section  188,  posf.  In  Russell  v. 
Knight,  16  M.  C.  C.  249  ;  "Tinus,"  May  9,  1894,  the  plaintiff  as  owner  of  the  soil 
of  a  road,  brought  an  action  against  the  defendant,  the  owner  of  adjoining  land,  for 
trespass  in  having  unlawfully  constructed  in  the  soil  of  the  road  a  drain  communi- 
cating with  a  sewer  in  the  road,  and  having  unlawfully  caused  sewage  matter  to  be 
passed  througli  the  soil  of  the  road  and  through  the  drain  and  sewer.  There  was 
also  a  complaint  that  the  sewage  ci'eated  a  nuisance  at  the  outfall  of  the  sewer  on  the 
plaiiitifl''s  property.  The  sewer  was  a  brick  A\'atercourse  which  was  formed  by  a 
previous  owner  of  the  plaintift''s  and  defendant's  land  for  the  ])urpose  of  carrying 
away  water  that  had  accumulated  in  gravel  pits.  One  of  the  defences  raised  by  the 
defendant  was  that  the  sewer  was  vested  in  the  local  authority  and  not  in  the  plain- 
tiff, but  it  did  not  appear  tliat  the  defendant  or  his  predecessor  in  title  at  any  time 
gave  irotice  to  tlie  local  authority  of  an  intention  to  drain  into  the  sewer.  Bruce,  J., 
referred  to  Ferrand  v.  Hallas  Land  and  Bailding  Gompany,  ante,  p.  33,  and  Minehead 
Local  Board  v.  Luttrell,  ante,  p.  34,  and  field  that  the  sewer  was  not  a  sewer  made  for 
profit  within  the  meaning  of  section  13,  ctnte,  p.  32,  and  therefore  vested  in  tlie  local 
authority,  but  that  the  defendant's  predecessor  in  title  not  having  complied  with  the 
provisions  of  section  21  would  have  had  no  right  to  empty  sewage  matter  into  it. 
Also  that  the  tresjjass  of  using  the  plaintifl''s  land  for  the  purpose  of  making  a  com- 
munication with  the  sewer  could  not  be  justified  by  any  of  the  jj revisions  of  the  Act 
even  on  the  assumjjtion  that  the  sewer  was  vested  in  the  local  authority  ;  and  if 
without  the  leave  of  the  local  authority  the  defendant  had  caused  filth  to  flow  so  as 
to  create  a  nuisance  on  the  plaintiff's  land,  he  could  not  justify  it  by  showing  that 
the  sewer  was  vested  in  the  local  authority. 

In  districts  where  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict, 
c.  59,  posf),  has  been  adof)ted,  section  18  of  that  Act  contains  an  important  amend- 
ment of  the  text.  It  is  there  provided  that  Mdiere  the  owner  or  occupier  of  any 
premises  is  entitled  to  cause  any  sewer  or  drain  from  those  premises  to  communicate 
with  any  sewer  of  the  local  autliority,  the  local  authority  shall,  if  I'equested  to  do  so 
by  such  owner  or  occuiDier,  and  irpon  the  cost  thereof  being  paid  in  advance  to  the 
local  authority,  tliemselves  make  the  communication  and  execute  all  works  necessary 
for  that  purpose.  The  cost  of  making  such  communication  (including  all  costs  inci- 
dental thereto)  shall  be  estimated  by  the  sur^'eyor  of  the  local  authority  ;  but  in 
case  the  owner  or  occupier  of  the  ])remises,  as  the  case  may  be,  is  dissatisfied  with 
such  estimate,  he  may,  if  the  estimate  is  under  50/.,  apply  to  a  court  of  summary 
jurisdiction  to  fix  the  amount  to  be  paid  for  such  cost,  and  if  the  estimate  is  over 
50/.,  have  the  same  determined  by  arbitration  in  manner  provided  by  the  Public 
Health  Act.    See  the  notes  to  the  section,  post. 

Upon  provisions  similar  to  the  jsresent  section  of  this  Act  contained  in  the  Metro- 
polis Management  Amendment  Act,  1862,  s.  61,  it  was  held  that  where  a  person  had 
caused  a  drain  to  communicate  with  a  sewer,  he  miglit  afterwards  use  the  drain  to 
the  full  extent  of  its  capacity.  But  where  a  drain  liad  formerly  drained  into  an  open 
sewer  which  had  subsequently  been  converted  into  a  covered  sewer,  the  board  having 
connected  the  drain  with  it  at  the  time  when  it  was  covered  in,  it  was  held  that  the 
owner  of  the  drain  could  not  send  an  increase  of  sewage  through  the  drain  into  the 
sewer.  Metropolitan  Board  of  Worlcs  v.  London  and  North  Western  Railway  Company, 
17  Ch.  D.  246  ;  50  L.  J.  Ch.  409  ;  44  L.  T.  (n.s.)  270  ;  29  W.  E.  693.  And  it  was 
held  that  a  district  board  of  works  had  no  power  under  the  same  Act,  if  it  approved 
of  the  jilans  and  sections  of  sewers  projjosed  to  be  constructed  by  a  private  land- 
owner and  bi'anched  into  the  main  system,  to  withhold  their  sanction  in  writing  to 
the  construction  of  the  same  until  such  j^rivate  landowner  should  pay  a  sum  of 
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money  to  the  lioard  to  cover  the  expenses  of  the  Loard  in  supervising  such  works.      Note  to 
Reg.  V.  Greenwich  District  Board  of  TVorh,  1  C.  &  E.  236.  Section  21. 

The  riglit  of  an  owner  to  connect  his  drain  with  a  sewer  is  an  absolute  right,  and   

is  not  affected  by  the  fact  that  the  sewer  empties  into  a  watercourse,  and  that  the 
sending  of  sewage  into  it  may  create  an  infringement  of  section  17,  ante.  Ainley  v. 
Kirkheaton  Local  Board,  60  L.  J.  Ch.  734  ;  55  J.  P.  230  ;  7  T.  L.  E.  323.  And 'see 
Molloy  V.  Gray,  24  L.  R.  Ir.  258  ;  Kirlcheaton  Local  Board  v.  Ainley  [1892],  2  Q.  B. 
274  ;  61  L.  J.  Q.  B.  812  ;  67  L.  T.  (n.s.)  209  ;  41  W.  R.  99  ;  57  J.  P.  36,  affirming  66 
L.  T.  (n.s.)  340  ;  56  J.  P.  374.  But  in  districts  where  the  53  &  54  Vict.  c.  59,  post, 
is  in  operation,  it  is  an  offence  to  send  into  a  sewer  any  injurious  matter,  chemical 
refuse,  steam,  &c.,  so  as  to  impede  the  sewer  or  cause  a  nuisance.  See  sections  16  and 
17  of  that  Act,  post. 

If  the  local  authority  once  authorise  or  permit  the  drains  to  be  made  into  their 
sewer  tliey  cannot  afterwards  stop  them  up.  Clecjg  v.  Castleford  Local  Board,  W.  N. 
(1874),  p.  229  ;  Attorney-General  v.  Guardians  of  Dorking,  ante,  p.  46  ;  Attorney-General 
V.  Acton  Local  Board,  ante,  p.  46  ;  Ogilvie  v.  Blything  Union,  ante,  p.  35  ;  Attorney- 
General  V.  Clerkemvell  Vestry,  ante,  pp.  46,  47. 

(c)  Section  251,  post,  provides  for  the  recovery  both  of  the  penalty  and  expenses. 
As  a  penalty  is  in  the  nature  of  a  punishment  for  an  offence,  it  is  I'ecoverable  on 
information.  The  procedure,  therefore,  differs  from  that  for  the  recovery  of  expenses 
which  are  recoverable  upon  comj^laints,  and  are  therefore  civil  deljts  within  sections 
6,  35  of  the  Summary  Jurisdiction  Act,  1879.  This  distinction  did  not  exist  at  the 
time  of  the  passing  of  the  Act  ;  the  procedure  was  then  the  same  in  both  cases.  If, 
therefore,  the  penalty  is  proceeded  for,  the  proceedings  must  be  begun  by  informa- 
tion ;  if  the  expenses,  by  comjDlaint  under  the  sections  just  mentioned.  It  is  to  be 
observed  that  the  expenses  referred  to  are  the  expenses  of  the  closing  only.  It  is  to 
be  j^resumed  that  if  the  works  have  occasioned  damage  to  the  sewer  of  the  local 
authority,  they  can  maintain  an  action  for  compensation  in  respect  of  such  damage  ; 
and,  moreover,  that  the  local  authority  may  obtain  an  injunction  to  stay  the  works  of 
any  person  before  completion,  so  as  to  prevent  damage  which  the  penalty  would  be 
quite  inadequate  to  repair. 

The  Rivers  Pollution  Prevention  Act,  1876,  s.  7,  which  is  set  out  in  the 
Ajijiendix,  requires  the  local  authority  to  give  facilities  to  manufacturers  to  enable 
them  to  carry  lic[uid  refuse  into  their  sewers.  See,  however,  53  &  54  Vict,  c,  59, 
ss.  16, 17,  post. 

22.  The  owner(a)  or  occtipier  of  any  premises  witliout  the  district      °^  sewers 

„  1      1      j-i     -J.  /7\        1     •     /•  1  •       by  owners  and 

01  a  local  autnontj  may  cause  any  sewer(o)  or  dram  irom  sucir  premises  occupiers 

to  communicate  with  any  sewer  of  the  local  authority  on  such  terms  and  without 

conditions(c)  as  may  be  agreed  on  between  such  owner  or  occupier  and  '^^^•^'^^ict. 

such  local  authority,  or  as  in  case  of  dispute  may  be  settled,  at  the  option 

of  the  owner  or  occupier,((f)  by  a  court  of  summary  jurisdiction  or  Ijy 

arbitration  in  manner  provided  l)y  this  Act. 

(a)  See  the  definition  in  section  4,  ante,  p.  6. 

(6)  The  previous  section  was  confined  to  a  drain,  but  here  the  term  sender  has  been 
introduced,  because  a  more  extended  easement  than  that  of  a  drain  may  be  required 
in  respect  of  premises  without  the  district.  The  sewer  may  have  to  be  continued 
for  some  distance. 

(c)  See  note  (d)  to  tlie  last  section  as  to  compliance  with  the  conditions  of  the 
local  board,  and  as  to  the  effect  of  permitting  drains  to  communicate  with  the  sewers. 
See  also  section  28,  ^josi,  p.  60,  as  to  agreements  between  local  boards  for  the  com- 
munication of  sewers  Avith  the  sewers  of  the  adjoining  districts.  It  may  be  sug- 
gested that  if  a  comnninication  were  Avrongfully  made  so  as  to  cause  damage,  an 
action  for  trespass  would  probably  lie.  An  injunction  would  probably  be  granted 
even  if  there  were  no  damage  beyond  the  fact  that  the  communication  had  been 
made  without  compliance  witli  the  conditions  of  the  local  authority.  Under  the 
corresponding  section  of  tlie  Act  of  1848  (10  &  11  Vict.  c.  63),  s.  48,  the  owner  of 
land  adjoining  a  district  agreed  by  deed  with  \he  local  board  to  do  certain  works  and 
pay  10^.  a  year  ;  and  tlie  board  agreed  to  give  him  leave  to  drain  througli  their  drain 
all  sewage  from  the  property  and  houses  then  belonging  to  him,  and  fr(jni  any  houses 
thereafter  to  be  erected  on  liis  property.    Many  more  houses  were  afterwards  erected, 
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Note  to  and  the  urlDan  sanitary  authority  who  succeeded  the  local  board  were,  under  a  new 
Section  22.  Act  of  Parliament,  prevented  from  passing  their  sewage  into  the  Thames  as  formerly. 

It  M'as  held  that  the  deed  was  not  ultra  vires,  and  that  the  board  could  bind  their 
successors  as  to  the  sewage  of  houses  not  then  in  existence  ;  and  further,  that  though 
the  board  were  trustees  for  the  ratepayers,  they  had  exercised  their  discretion,  and 
the  agreement  did  not  a]:)pear  at  the  time  improvident,  and  its  turning  out  badly  for 
them  did  not  aflcct  it.  It  was  held  also,  that  the  law  being  altered  so  as  to  prevent 
the  discharge  of  sewage  into  the  Thames  was  no  ground  for  setting  aside  the  deed. 
Ne^cl  Windsor  {Mayor,  &c.,  of)  v.  Sfovell,  27  Ch.  D.  665  ;  45  L.  J.  Ch.  113  ;  51  L.  T. 
(n.s.)  626  ;  33  W.  B.  223. 

(d)  See,  however,  section  181, 2^ost.  It  is  to  be  presumed  that  this  provision  is 
excepted  out  of  the  general  provision.  See  note  on  section  4,  ante,  p.  6.  When  the 
dispute  arises,  if  the  owner  or  occupier  do  not  exercise  the  option  at  once,  the  local 
authority  may  propose  one  alternative,  and  if  it  be  not  rejected,  and  the  alternative 
selected,  within  a  reasonable  time,  it  will  probably  be  best  for  the  authority  to 
proceed  in  the  court,  as  the  proceedings  there  can  be  more  readily  sujjported  than 
Avould  be  the  case  in  an  arbitration. 


Power  of  local  23.  Where  any  house(a)  within  the  district  of  a  local  authority  is 
enforceXain-  "^^ithout  a  drain  sufficient  for  effectual  drainage,(&)  the  local  authority 
age  of  un-  shall  by  v^^ritten  notice(c)  require  the  owner((:Z)  or  occupier  of  such  house, 
drained  within  a  reasonable  time  therein  specified,  to  make  a  covered  drain  or 
houses.  drains  emptying  into  any  sewer  which  the  local  authority  are  entitled  to 

use,  and  which  is  not  more  than  one  hundred  feet  from  the  site  of  such 
house  ;(e)  but  if  no  such  means  of  drainage  are  within  that  distance, 
then  emptying  into  such  covered  cesspool  or  other  place  not  being  under 
any  house  as  the  local  authority  direct  ;  and  the  local  authority  may 
require  any  such  drain  or  drains  to  be  of  such  materials  and  size,(/)  and 
to  be  laid  at  such  level,  and  with  such  fall  as  on  the  report  of  their 
'  surveyor  may  appear  to  them  to  be  necessary. 

If  such  notice  is  not  complied  with,  the  local  authority  may,  after  the 
expiration  of  the  time  specified  in  the  notice,  do  the  work  required, 
and  may  recover  in  a  summary  manner  (A)  the  expenses  incurred  by  them 
in  so  doing  from  the  owner,  or  may  by  order  declare  the  same  to  be 
private  improvement  expenses. (?) 

Provided  (X)  that  where,  in  the  opinion  of  the  local  authority, 
greater  expense  would  be  incurred  in  causing  the  drains  of  two  or  more 
houses  to  empty  into  an  existing  sewer  pursuant  to  this  section,  than  in 
constructing  a  new  sewer  and  causing  such  drains  to  empty  therein, 
the  local  authority  may  construct  such  new  sewer,  and  require  the 
owners  or  occupier8(^)  of  such  houses  to  cause  their  drains  to  empty 
therein,  and  may  apportion  as  they  deem  just(?n)  the  expenses  of  the 
construction  of  such  sewer  among  the  owners  of  the  several  houses, 
and  recover  in  a  summary  manner(7i)  the  sums  apportioned  from  sixch 
owners,  or  may  by  order  declare  the  same  to  be  private  improvement 
expenses.  («■) 

(rt)  See  the  definition  in  section  4,  ante,  p.  15.  It  is  immaterial  when  the  house 
was  built. 

(b)  This  is  an  alteration  of  11  &  12  Vict.  c.  63,  s.  49,  which  required  a  report 
of  the  surveyor,  and  made  the  decision  of  the  local  board  conclusive.  Here  no 
report  is  required,  and  the  fact  of  insufficient  drainage  may  be  questioned  by 
the  owner  or  occupier.  The  clause  is,  however,  nearly  identical  with  29  &  30  Vict, 
c.  90,  s.  10. 

This  section  is  sometimes  erroneously  considered  as  enabling  a  local  authority  to 
require  an  owner  to  alter  his  system  of  drainage,  though  it  may  be  sufficient  in  itself, 
and  to  justify  their  refusing  to  allow  an  owner  to  abolish  a  cesspool,  and  drain  into  a 
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sewer.  This  cannot  be  clone  under  the  section,  if  the  drains  are,  in  fact  sufficient,  even  Note  to 
if  there  is  a  convenient  sewer.    See  Attorney-General  v.  Clerlcenu-ell  Vestry  [1891],  3  Ch.  Section  23. 

527  ;  60  L.  J.  Cli.  788  ;  65  L.  T.  (n.s.)  312  ;  40  W.  R.  185,  the  facts  of  whicli  are  set  out,   

ante,  pp.  46,  47.  The  owner  of  a  house  within  a  sanitary  district  in  Ireland  was  sum- 
moned for  causing  the  watercloset  attached  to  her  liouse  to  discharge  night  soil  into  the 
waterchannel  under  the  main  street  of  N., a  town  within  the  district,  causing  adangerous 
nuisance.  It  was  proved  that  the  channel  or  drain  in  question  was,  from  its  size  and 
from  having  a  gravel  bottom,  unsuited  to  receive  and  carry  off  fsecal  matter,  and  was 
only  intended  to  carry  off  surface  water.  There  was  no  other  sewer  in  N.  into  which 
the  sewage  of  the  houses  could  be  discharged,  but  the  sanitary  authority  had  made 
arrangements  for  the  carting  away  of  sewage  weekly.  There  was  no  evidence  of  any 
nuisance  on  the  defendant's  premises  ;  but  it  appeared  that  the  drain  or  channel  was 
in  a  most  offensive  state,  anct  a  justice  being  satisfied  that  a  nuisance  existed,  ordered 
the  defendant  to  disconnect  the  soil  jsipe  of  the  watercloset  with  the  drain  in  the 
main  street,  so  as  to  prevent  any  deposit  or  accumulation  from  the  watercloset  being 
discharged  into  the  drain.  On  a  case  stated,  it  was  held  that  the  justice's  order  was 
wrong,  and  should  be  quashed.    Molloy  v.  Gray,  24  L.  R.  Ir.  258. 

(c)  See  as  to  the  authentication  and  service  of  this  notice,  sections  266,  267,  pod. 
On  the  corresponding  section  of  the  Metropolis  Management  Act,  1855  (18  &  19  Vict, 
c.  120),  s.  473,  it  was  held  that  a  notice  by  an  inspector  without  the  direction  of  the 
vestry  was  insufficient,  and  that  expenses  incurred  on  the  owner's  default  in  carrying 
out  the  requirements  of  the  notice  could  not  be  recovered.  St.  Leonard's,  Shoreditch 
(Vestry  of)  v.  Holmes,  50  J.  P.  132.  The  ground  of  the  decision  was  that  the  local 
authority  had  to  exercise  a  discretion  in  each  case,  and  it  was  not  enough  for  an 
inspector  to  act  as  he  pleased,  and  rely  upon  the  subsequent  approval  of  the  vestry. 
No  doubt  the  same  construction  would  aptply  to  the  text. 

(d)  See  the  definition  in  section  4,  ante,  p.  6.  The  local  authority  have  an  option 
as  to  whether  they  will  give  notice  to  the  owner  or  occujaier,  and  will  doubtless  be 
guided  by  their  view  as  to  how  prompt  and  effectual  action  can  be  best  obtained. 
See  section  306,  under  which  the  owner  may  be  empowered  to  enter  when  the 
occupier  prevents  him. 

In  districts  where  the  Public  Health  Acts  Amendment  Act,  1890,  is  in  operation, 
the  local  authority  may  agree  with  the  owner  themselves  to  make  the  drain.  53  &  54 
Vict.  c.  59,  s.  18  (3),  post. 

(e)  There  is  no  reference  to  the  sea  as  in  the  former  Act,  since  it  is  not  desirable 
to  contemplate  the  pollution  of  the  sea-shore,  and  the  latter  part  of  the  clause  would 
enable  a  drainage  into  the  sea  when  practicable  without  injurious  effects. 

A  question  has  been  raised  as  to  the  meaning  of  the  word  site.  Does  it  include 
the  curtilage  ?  The  better  opinion  seems  to  be  that  it  means  that  piece  of  land  upon 
which  the  house  itself  stands.  See  Blashill  v.  Chambers,  14  Q.  B.  T).  479  ;  53  L.  T. 
(N.s.)  38  ;  49  J.  P.  388. 

(/)  It  will  be  seen  from  Austin  v.  Vestry  of  Lamhcth,  4  Jur.  (n.s.)  274,  that  the 
local  board  have  the  exclusive  power  of  deciding  whether  their  directions  are 
comj^lied  with  in  regard  to  the  materials  to  be  used.  The  vestry  ordered  a  drain  to 
be  made  with  pipes  of  stoneivare  of  the  best  Mnd  and  quality,  and  the  builder  laid  down 
Aylesford  pipes,  but  the  vestry  declared  that  these  were  not  stoneware  and  proceeded 
to  remove  them.  Stuart,  V.C.,  held  that  it  was  for  them  to  determine  the  cj[uestion 
and  refused  to  grant  an  injunction  against  them  on  motion.  His  decision  was 
confirmed  by  the  Lords  Justices  on  appeal  (27  L.  J.  Ch.  388,  392)  ;  and  the  bill 
was  afterwards  dismissed  with  costs  on  the  hearing,  his  Honour  being  satisfied  that 
the  vestry  had  not  acted  capriciously  or  vexatiously.  4  Jur.  (n.s.)  1032.  The 
local  authority  must  also  determine  the  size  of  the  drain.  See  Wooduxird  v.  Cotton, 
3  L.  J.  Ex.  300. 

((/)  "  The  conditions  prescribed  by  this  section  as  a  preliminary  to  the  sanitary 
body  taking  the  work  out  of  the  hands  of  the  owner  have  regard  solely  to  his  rights. 
Tliey  are  designed  to  control  the  action  of  the  board  as  against  him  and  not  to  limit 
their  capacity  to  do  the  work.  It  is  not  permitted  to  them  arbitrarily  to  interfere 
and  do  the  work  at  the  owner's  expense  without  first  giving  him  an  opportunity  of 
doing  it  himself.  But  if  they  were  to  do  so,  he  is  the  only  person  who  could  complain. 
The  Act  requires  that  the  work  shall  be  done  by  the  one  party  or  the  other,  and  the 
owner  may  waive  the  option  given  him  by  the  Act  if  he  pleases,  and  agree  with  the 
urban  authority  that  the  drain  shall  be  made  by  them  as  if  the  preliminaries  had 
been  observed."    Per  Lush,  J.,  in  Hall  v.  Corporation  of  Batlcy,  47  L.  J.  Q.  B.  148  j 
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Note  to  37  L.  T.  (n.s.)  310  ;  42  J.  P.  151.  And  see  53  &  54  Vict.  c.  59,  s.  18,  sub-section 
Section  23.  (3),  posf. 

(h)  See  as  to  the  recovery  of  these  expenses,  section  251,  posf,  and  note  (e)  to 
section  21,  ante,  p.  53.  As  to  the  incidence  of  the  expenses  as  between  a  tenant  for 
life  and  the  remainderman,  see  Re  Barney,  Harrison  v.  Barney  [1894],  3  Ch.  562  ; 
63  L.  J.  Ch.  676  ;  71  L.  T.  (n.s.)  180  ;  43  W.  R.  105  ;  8  E.  459! 

{%)  See  section  213,  2')ost.  If  there  he  any  difficulty  by  reason  of  the  owner  not 
having  a  right  to  carry  his  drain  tlirough  his  neighbour's  land,  the  local  authority 
may  be  able  by  means  of  the  powers  conferred  upon  them  by  this  Act  to  obviate 
the  difficulty.  For  example,  suppose  the  house  to  be  drained  is  within  100  feet  of 
a  sewer,  but  the  intervening  land  belongs  to  another  person,  the  owner  of  the  house 
would  not  by  receiving  the  notice  be  entitled  to  make  his  drain  through  the  intervening 
land,  for  the  notice  does  not  enable  him  to  commit  a  trespass.  See  Scarborough  (Mayor 
of)  V.  Scarhorough  Rural  Sanitary  Authority,  1  Ex.  D.  344,  which  was  the  case  of  a 
notice  under  section  94  to  abate  a  nuisance  on  another  person's  land.  But  the  local 
authority  might,  under  section  16,  lawfully  make  the  drain  under  such  circum- 
stances, making  comi^ensation  under  section  308  to  the  person  whose  land  was 
interfered  with.  In  regard  to  the  payment  of  the  expenses  as  between  lessor  and 
lessee,  see  section  226,  post.  The  case  of  Finlinson  v.  Porter,  L.  R.  10  Q.  B.  188  ; 
44  L.  J.  Q.  B.  56  ;  32  L.  T.  (n.s.)  391  ;  39  J.  P.  661,  illustrates  the  effect  of  this 
provision  between  joint  and  neighbouring  tenements  having  drains  for  mutual  use. 
There  the  defendant  conveyed  to  the  plaintiff  certain  land  subject  to  the  joint  owner- 
ship and  right  to  the  use  by  the  defendant  of  a  drain  running  through  the  land 
conveyed,  together  with  the  right  of  entering  and  reiDairing  the  drain  or  replacing 
pipes  in  it.  The  drain  discharged  into  a  sewer  which  was  afterwards  removed  by  the 
local  board  who  constructed  another  at  a  lower  depth.  The  defendant  thereupon 
lowered  the  drain  and  put  in  fresh  pipes  in  order  to  adapt  it  to  the  new 
sewer,  and  it  was  held  that  he  was  entitled  to  do  so,  whether  his  right  under 
the  deed  was  to  be  regarded  as  that  of  a  tenant  in  common  of  the  drain  or  as  an 
easement  only.  But  the  easement  must  not  be  increased.  See  Watson  v.  Troughton, 
47  J.  P.  518. 

(/f)  This  is  a  new  provision,  and  applies  where  the  local  authority  find  it  most 
convenient  or  less  expensive  to  change  their  sewer  or  to  make  an  additional  one  than 
to  require  a  number  of  house  drains  to  be  connected  with  an  existing  sewer.  Note 
that  the  provision  differs  from  that  in  the  Acts  relating  to  the  metropolis,  as  to  which 
see  Bateman  v.  Pojilar  District  Board  of  Works,  33  Ch.  D.  360  ;  56  L.  J.  Ch.  149  ; 
55  L.  T.  (n.s.)  374. 

(l)  See  note  {d),  ante. 

(m)  Perhaps  there  may  be  an  appeal  to  the  Local  Government  Board  under 
section  268,  post.  But  reference  should  be  made  to  Manjlehone  {Vestry  of)  v.  Viret, 
19  C.  B.  (n.s.)  424;  34  L.  J.  M.  C.  214  ;  12  L.  T.  (n.s.)  673;  11  Jur.  (n.s.)  907, 
a  case  where  the  vestry  acting  under  the  Metropolis  Local  Management  Act  (18  &  19 
Vict.  c.  120),  s.  73,  required  the  occupier  to  make  a  new  drain,  but  it  was  held  that 
the  vestry  were  in  fact  seeking  to  make  a  complete  new  scheme  of  drainage,  and  that 
the  occupier  was  not  required  to  make  the  new  drain  or  bear  the  charge  thereof.  The 
work  was  necessary  not  because  the  drain  required  improvement,  in  which  case  the 
circumstances  would  have  been  within  section  73  which  corresponds  to  the  above 
section,  but  because  of  the  alteration  of  the  sewers  which  brought  the  case  within 
section  69,  corresponding  to  section  18  of  this  Act  {ante,  p.  49). 

Po^erof^  24.  Whei-e(a)  any  house  within  the  district  of  a  local  authority  has 

r?ty  to^reqdre  ^  drfiiii  communicating  with  any  sewer,  which  drain  though  sufficient  for 
houses  to  be    the  effectual  drainage  of  the  house  is  not  adapted  to  the  general  sewerage 
drained  into    gygteni  of  the  district,  or  is  in  the  opinion  of  the  local  authority  other- 
new  sewers.    ^.^^  objectionable, (A)  the  local  authority   may,    on    condition((;)  of 
providing  a  drain  or  drains  as  effectual  for  the  drainage  of  the  house, 
and  communicating  with  such  other  sewer  as  they  think  fit,  close  such 
first-mentioned  drain,  and  may  do  any  works  necessary  for  that  purpose, 
and  the  expenses  of  those  works,  and  of  the  construction  of  any  drain  or 
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drains  provided  by  them  under  this  section,  shall  be  deemed  to  be  Section  24. 
expenses  properly  incurred  by  them  in  the  execution  of  this  Act.  {d) 

(a)  This  is  a  provision  which  applies  to  houses  biTilt  before  the  local  board  had 
established  tlieir  own  sewers,  as  otherwise  tlie  proper  communication  would  liave 
been  made. 

(5)  See  section  41,  2)ost,  p.  68,  for  the  procedure  wliere  a  drain  is  a  nuisance  or 
injurious  to  health. 

(c)  The  provision  is  to  be  performed  before  the  previous  drain  is  closed, 

(d)  And  therefore  payaVjle  according  to  section  207.    They  are  not  to  be  charged 
to  the  owners  or  occupiers. 


25.  It  shall  not  be  lawful  in  any  urban  district (ct)  newly  to  erect  Penalty  on 
any  house  or  to  rebuild  any  house  which  has  been  pulled  down  to  or  building 
beiow  the  ground  floor, (A)  or  to  occupy  any  house  so  newly  erected 

or  rebuilt,  unless  and  until  a  covered  drain  or  drains  l)e  constructed,  drains  in 
of  such  size  and  materials,  and  at  such  level,  and  with  such  fall  as  on  the  urban 
report  of  the  surveyor(e)  may  appear  to  the  urban  authority  to  be  '^•'^'^'^i"^*'- 
necessary  for  the  effectual  drainage  of  such  house  i^d)  and  the  drain  or 
drains  so  to  be  constructed  shall  empty  into  any  sewer  which  the  urban 
authority  are  entitled  to  use,  and  which  is  within  one  hundred  feet  of 
some  part  of  the  site(^)  of  the  house  to  be  built  or  reljuilt  ;  but  if  no 
such  means  of  drainage  are  within  that  distance,(/)  then  shall  empty 
into  such  covered  cesspool  or  other  place,  not  being  under  any  house, 
as  the  urban  authority  direct. 

Any  person  who  causes  any  house  to  be  erected  or  rebuiltf;/)  or  any 
drain  to  be  constructed  in  contravention  of  this  section  shall  be  liable 
to  a  penalty  not  exceeding  fifty  pounds. 

(a)  Note  the  restriction.  If  the  rural  authority  find  it  desirable  this  provision, 
should  be  in  operation,  they  should  apply  to  the  Local  Government  Board  to  grant 
them  the  powers  of  an  urban  authority  under  section  276,  jjost. 

(b)  This  constitutes  a  neio  building.    See  section  159,  jwst. 

(c)  This  must  be  the  surveyor  of  the  urban  authority.  See  section  189,  2}osL  See 
also  Lewis  v.  Weston-super-Mare  Local  Board,  the  facts  of  which  are  set  out  in  the 
notes  to  section  16,  ante,  ji.  38. 

{d)  Generally  the  bye-laws  of  the  authority  require  plans  and  specifications  of  the 
building  and  its  drainage  to  be  submitted  to  the  board  of  the  authority.  These  are 
referred  to  the  surveyor  who  is  to  report  to  the  board.  Tlie  board  must  then  decide 
as  to  the  sufficiency  of  the  proposed  drainage,  and  give  their  directions  as  to  the 
course  to  be  followed.  There  dues  not  appear  to  be  any  appeal  against  their  direc- 
tions. It  is  to  be  observed  that  the  authority  cannot  compel  a  building  owner  to 
make  a  sewer  as  distinguished  from  a  drain  under  this  section.  Clarke  v.  I'addington 
Vestry,  5  Jur.  (n.s.)  138.  In  districts  where  the  Public  Health  Acts  Amendment 
Act,  1890,  has  been  adopted,  the  local  authority  may  agree  with  the  owner  to  make 
the  drain.    See  the  section,  53  &  54  Vict.  c.  59,  s.  18,  sub-section  (3),  i^ost. 

(e)  See  note  (e)  to  section  23,  ante,  p.  55. 

(/)  This  enactment  will  often  rentier  it  necessary  for  the  person  proposing  to  re- 
build to  secure  the  rights  of  sewerage  under  the  ground  adjoining  his  property. 

{g)  There  is  no  penalty  imposed  upon  the  occupier.  As  to  the  recovery  of  the 
penalty,  see  section  251,  yost. 

26.  ^iiy  person  who  in  any  urban  district,  without  the  written  Tenalty  on 
consent  of  the  urban  authority, (ft) —  Hscd'^build 

(1.)  Causes  any  building,(A)  to  be  newly  erected  over  any  sewer  of '"^  over 
the  urban  authority  ;  or 
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i Section  26.  (2.)  Causes  any  vault,  arch,  or  cellar,  to  be  newly  built  or  constructed 
sewers  and  Under  the  carriageway  of  any  street,(c) 

under  streets 

in  urban  shall  forfeit  to  the  urban  authority  the  sum  of  five  pounds  and  a  further 
district.  g^^j^  (jf  forty  shillings  for  every  day  during  which  the  offence  is  continued 
after  written  notice  in  this  behalf  from  the  urban  authority  ;(<:?)  and  the 
urban  authority  may  cause  any  building,  vault,  arch  or  cellar,  erected  or 
constructed  in  contravention  of  this  section  to  be  altered,  pulled  down, 
or  otherwise  dealt  with  as  they  may  think  fit,  and  may  recover  in  a 
summary  manner,  (e')  any  expenses  incurred  by  them  in  so  doing  from 
the  offender. 

(a)  There  is  no  special  mode  of  giving  this  consent,  as  in  the  former  Act.  It  may 
be  expressed  in  a  letter  from  the  clerk  of  the  board.  The  consent  onght  to  be  entered 
on  the  board's  minutes,  and  a  copy  of  the  minute  forwarded  to  the  person  requiring 
the  consent. 

(b)  As  to  what  is  a  building,  see  note  to  section  4,  ante,  j).  17. 

(c)  See  the  definition  in  section  4,  ante,  p.  12.  This  prohibition  is  here  introduced 
because  such  vault  or  cellar  might  interfere  with  the  course  of  a  sewer  hereafter  to 
be  made.  It  I'efers  to  the  carriageway  only,  and  has  no  reference  to  the  footpath.  As 
to  the  repair  of  vaults,  arches,  and  cellars  under  streets  in  districts  where  the  53  &  54 
Vict.  c.  59  has  been  adopted,  see  section  35  of  that  Act,  post. 

(d)  Forfeitures  are  recovered  by  process  described  in  section  251,  post.  A  forfeiture 
under  this  section  is  recoverable  as  a  penalty,  for  it  will  be  observed  that  tlie  section 
speaks  of  the  ojfence.  The  proceedings  are,  therefore,  in  their  nature  criminal,  and 
the  forfeitures  must  be  recovered  on  information.  See  note  (e)  to  section  21,  ante, 
p.  53.    The  five  pounds  is  recoverable  in  any  case,  the  forty  shillings  only  after  notice. 

(c)  See  section  251,  post,  and  note  (e)  to  section  21,  ante,  p.  53.  These  expenses  are 
recoverable  on  complaint,  and  constitute  a  civil  debt  under  the  Summary  Jurisdiction 
Act,  1879,  for  although  the  section  speaks  of  them  as  recoverable  from  the  offender, 
they  are  not  in  the  nature  of  penalties  for  the  offence,  which  are  provided  for  by  the 
previous  part  of  the  section. 


Powers  for 
disposing 
of  sewage. 


Disposal  of  Sewage. 

27.  For  the  purpose  of  receiving,  storing,  disinfecting,  distributing 
or  otherwise  disposing  of  sewage,  any  local  authority  (a)  may — 

(1.)  Construct  any  works  within  their  district,  or  Csubject  to  the  pro- 
visions of  this  Act  as  to  sewage  works  without  the  district  of 
the  local  authoi'ity)  without  their  district  ;  and 

(2.)  Contract(&)  for  the  use  of  purchase  or  take  on  lease  any  land, 
buildings,  engines,  materials  or  apparatus  either  within  or 
without  their  district  ;  and 

(3.)  Contract(6)  to  supply  for  any  period  not  exceeding  twenty-five 
years(c)  any  person  with  sewage,  and  as  to  the  execution  and 
costs  of  works  either  within  or  without  their  district  for  the 
purposes  of  such  supply  : 

Provided  that  no  nuisance  be  created  in  the  exercise  of  any  of  the  powers 
given  by  this  section. (c?) 

(a)  This  and  the  following  sections  apply  to  both  urban  and  rural  authorities,  the 
words  in  the  section  being  "  any  local  authority." 

The  corresponding  section  in  11  &  12  Vict.  c.  63,  s.  46,  was  held  not  to  enable  the 
local  board  to  enter  the  land  of  a  person  against  his  consent,  and  make  a  tank  and 
reservoir  or  depository  therein,  for  the  reception  of  the  sewage  from  a  sewer  proposed 
to  be  made  after  a  report  from  the  surveyor  and  a  notice  to  the  owner  of  the  land. 
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Where  such  a  proceeding  was  proposed  the  Court  of  Chancery  interfered  hy  an  in-      Note  to 
junction.    Sutton  v.  Mayor  of  Norwich,  27  L.  J.  Ch.  739  ;  31  L.  T.  (o.s.)  389.    See  Sectiou  27. 
also  Attorney-General  v.  Mdropolitcm  Board  of  Worlcs,  1  H.  &  M.  298  ;  9  L.  T.  (n.s.)  — ■ 
139  ;  11  W.  R.  820.    While,  therefore,  a  local  board  have  power  to  make  sewers  in  or 
through  private  lands  (section  16),  without  the  consent  of  the  owner  of  such  lands  (pay- 
ing compensation),  they  appear  to  have  no  such  power  to  make  works  for  the  disposal  of 
sewage  under  this  section.    If  it  be  necessary  the  local  authority  may  purchase  laud, 
and  for  the  jjro visions  applicable  thereto,  see  sections  175,  176,  ]iost.    If  it  be  not  so 
necessary,  but  property  is  injured,  the  person  entitled  thereto  will  have  a  claim  for 
compensation,  as  to  which  see  section  308,  post. 

11  &  12  Vict.  c.  63,  s.  44,  used  genei'al  language  in  reference  to  the  making  of  the 
sewer.  Nevertheless  it  was  held  in  Haywood  v.  Lowndes,  28  L.  J.  Ch.  400  ;  4  Drew, 
454  ;  34  L.  T.  (o.s.)  366  ;  5  Jur.  (n.s.)  185,  that  a  local  board  could  not  make  sewers 
out  of  their  district.  Hence  21  &  22  Vict.  c.  98,  s.  30,  and  24  &  25  Vict.  c.  61, 
ss.  4-7,  were  passed,  the  latter  of  which  contains  pirovisions  which  are  now  set  out  in 
sections  32-4  of  this  Act,  and  apply  only  to  a  sewer  or  other  work  oat  of  the  district. 

As  to  the  rating  of  a  sewage  farm  provided  iinder  this  section,  see  Burton-upon- 
Trent  {Mayor,  (fee,  of)  v.  Burton-upon-Trent  Union,  24  Q.  B.  D.  197  ;  59  L.  J.  M.  C. 
1  ;  62  L.  T.  (n.s.)  412  ;  38  W.  R.  181  ;  54  J.  P.  453  ;  6  T.  L.  R.  67  ;  London  County 
Council  V.  Erith  Churchwardens  [1893],  A.  C.  562  ;  63  L.  J.  M.  C.  9  ;  69  L.  T.  (n.s.) 
725  ;  42  W.  R.  330  ;  57  J.  R  821  ;  6  R.  22  ;  Leicester  (Mayor  of)  v.  Beaumont  Leys 
Churchwardens,  63,  L.  J.  M.  C.  176  ;  70  L.  T.  (n.s.)  659  ;  10  R.  401. 

(b)  As  to  the  contracts  of  url^an  authorities,  see  section  174,  post. 

All  contracts  with  authorities  should  be  under  seal  if  the  value  or  amount  exceeds 
50/. 

(c)  a  longer  term  than  is  provided  in  the  previous  Act  (30  &  31  Vict.  c.  113),  s.  4. 
Great  care  is  required  in  framing  these  contracts.  See  further,  section  30,  post,  p.  61, 
as  to  the  terms  of  tiie  contract. 

A  local  board  entered  into  an  agreement  with  a  sewage  company,  in  pursuance  of 
which  they  afterwards  granted  a  lease  to  the  con^pany  of  the  sewage  works  of  a  town 
and  of  a  plot  of  land  for  a  tei'm  of  14  years,  the  company  covenanting  that  they  would 
during  the  term  keej)  the  outfall  of  the  works,  with  the  engines,  pumps,  and  appai'atus 
in  proper  working  ordei',  so  as  to  admit  of  the  free  flow  of  the  sewage  through  the 
sewers  communicating  with  the  works,  and  so  that  the  same  might  not  at  any  time 
be  stopped.  To  a  bill  by  the  local  board  against  the  company,  complaining  that  the 
company's  works  were  insufficient  to  treat  the  sewage  successfully,  that  they  were 
pumping  only  a  portion  of  the  sewage  out  of  the  sewers,  and  were  damming  up  or 
heading  Ijack  the  residue  in  the  sewers  so  as  to  be  a  nuisance  to  the  inhabitants  of  the 
town,  and  that  the  plaintifis  were  being  threatened  with  proceedings,  and  praying  for 
an  injunction  to  restrain  the  defendants  from  permitting  the  sewage  to  remain  in  the 
sewers  so  as  to  be  a  nuisance  or  a  damage  to  the  plaintiffs,  and  from  damming  up  or 
heading  back  the  sewage  in  the  sewers,  the  defencfants  demurred  on  the  ground  that 
the  court  could  not  superintend  the  proper  performance  of  the  works,  that  the 
plaintifis  had  alleged  no  special  damage,  and  that  it  was  not  the  practice  of  the  court 
to  restrain  the  infringement  of  a  public  right  at  the  suit  of  a  corporation,  except  at 
the  instance  or  in  the  presence  of  the  Attorney-General,  the  court  overruled  the 
demurrer  and  granted  the  injunction.  Nuneaton  Local  Board  v.  General  Sewage 
Company,  L.  R.  20  Eq.  127  ;  44  L.  J.  Ch.  561.  0.  agreed  to  grant  to  a  local  board  a 
lease  of  land  for  the  purpose  of  an  outfall  for  drainage,  and  "  to  allow  the  use  of  the 
land  below  the  level  of  the  said  outfall  for  drainage  purposes."  0.  was  to  have  the 
benefit  of  the  sewage  mattei',  paying  nothing  therefor.  The  board  erected  a  sewage 
tank  with  an  outlet,  but  without  any  works  for  distributing  the  sewage  over  O.'a 
land.  It  was  held  by  Pearson,  J.,  that  the  words  in  the  agreement  did  not  give  the 
board  a  right  to  indiscriminately  pour  the  sewage  on  the  land,  and  that  they  must 
use  proper  means  for  distributing  the  sewage  over  the  land  in  a  manner  to  benefit  it, 
and  not  to  injure  it,  for  agricultural  pTirposes.  JVitham  Local  Board  v.  Oliver,  1 
T.  L.  R.  60. 

(d)  See  the  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34),  s.  24. 
This  prohibition  ajiplies  to  private  as  well  as  public  nuisances,  and  local  boards  have 
been  restrained  from  carrying  on  works  of  sewerage  and  drainage  highly  important 
with  reference  to  their  own  district  and  the  sanitary  state  of  it,  when,  however,  tliey 
created  an  injury  and  a  nuisance  to  the  property  of  individuals.  In  the  note  to 
section  17,  ante,  p.  41,  this  subject  is  dealt  with  more  fully. 


60 


THE  PTJBLIC  HEALTH  ACT,  1875. 


Section  28. 

I'ower  to 
agree  for 
communi- 
cation of 
sewers 
witli  scAvers 
of  adjoining 
district. 


28.  Tl^6  local  authority  of  any  district  may  by  ao-reement(a)  with 
the  local  authority  of  any  adjoining  district,  and  with  the  sanction  of  the 
Local  Government  Board,  cause  their  sewers  to  communicate  with  the 
sewers  of  such  last  mentioned  authority,  in  such  manner  and  on  such 
terms  and  subject  to  such  conditions  as  may  be  agreed  on  between  the 
local  authorities,  or  in  case  of  dispute,  may  be  settled  by  the  Local 
Government  Board  :{h)  Provided  that  so  far  as  practicable  storm  waters 
shall  be  prevented  from  flowing  from  the  sewers  of  the  first-mentioned 
authority  into  the  sewers  of  the  last-mentioned  authority,  and  that  the 
sewage  of  other  districts  or  places  shall  not  be  permitted  by  the  first- 
mentioned  authority  to  pass  into  their  sewers  so  as  to  be  discharged  into 
the  sewers  of  the  last-mentioned  authority  without  the  consent  of  such 
last-mentioned  authority. 

(a)  This  should  be  itnder  seal.  As  the  Local  Government  Board  are  to  give  their 
sanction  to  it,  a  draft  of  the  agreement  should  be  submitterl  to  that  board  before  it  is 
accepted  and  executed.  The  public  inquiry  required  by  35  &  36  Vict.  c.  79,  s.  32, 
is  dispensed  with,  but,  perhaps,  the  board  will  make  some  local  inquiry. 

(b)  See  the  further  power  granted  by  section  285,  when  the  sanction  of  the  Local 
Government  Board  is  not  required  to  the  joint  action  there  authorised. 

By  an  agreement  between  the  N.  local  board  and  the  G.  local  board,  it  was  agreed 
that  the  N.  board  should  make  a  sewer  and  allow  the  sewers  of  the  C.  district  to  drain 
into  it,  but  the  sewage  of  any  other  district  or  places  was  not  to  be  permitted  hj  the 
C.  Ijoard  to  pass  into  their  sewage  so  as  to  discharge  into  the  sewer  to  be  made  by  the 
N.  board.  Under  Acts  of  Parliament  then  in  existence,  the  owner  of  premises  beyond 
tlie  limits  of  a  district  had  power  to  make  a  se\ver  to  communicate  with  the  sewers 
of  a  district,  and  by  an  Act  subsequently  passed  (Act  of  1875,  section  22),  similar 
powers  were  given.  It  was  held  that  the  provisions  of  the  agreement  Avere  overruled 
by  the  subsequent  Act,  and  that  the  N.  board  could  not  restrain  the  C.  boaid  from 
making  sewers  which  would  discharge  into  the  server  of  the  N.  district.  It  was  held 
also  tliat  the  agreement  must  be  taken  to  have  been  made  subject  to  the  provisions  of 
the  law  then  existing  under  which  the  owners  of  premises  beyond  the  C.  district  had 
similar  powers.  Neivington  Local  Board  v.  Cottingham  Local  Board,  12  Ch.  D.  725  ; 
48  L.  J.  Ch.  226  ;  40  L.  T.  (n.S.)  58.  And  see  Mayor,  dec,  of  New  Windsor  v. 
Stovell,  ante,  pp.  53,  54.  Where  there  is  no  agreement  such  as  that  mentioned  in  the 
section,  it  appears  from  Attorney-General  v.  Acton  Local  Board,  ante,  p.  46,  that 
notwithstanding  the  obligation  imposed  on  a  local  board  by  the  Public  Health 
Act,  1875,  to  drain  their  district,  their  right  to  send  the  sewage  of  their  district 
directly  or  indirectly  into  the  sewers  belonging  to  the  sanitary  authority  of  an 
adjoining  district  is,  in  the  absence  of  express  enactment  or  agreement,  no  higher 
than  the  right  of  a  landowner  to  send  sewage  from  his  land  on  to  the  land  or  into 
the  drains  of  a  neighbouring  landowner.  If,  therefore,  a  prescriptive  light  has  been 
acquired  to  send  some  sewage  from  one  district  into  the  sewers  of  another,  the 
burden  cannot  be  increased  without  the  consent  of  the  sanitary  authority  of  the 
latter  district.  The  ratio  decidendi  of  Metropolitan  Board  of  Worlts  v.  London  and 
North  Western  Railway  Company,  17  Gh.  D.  246  (ante,  p.  52),  applies  to  a  local  board 
just  as  it  does  to  an  ordinary  landowner.  An  injunction  was  granted  in  the  absence 
of  proof  of  substantial  damage,  on  the  ground  tliat  the  defendants  by  their  pleading 
claimed  a  right  to  continue  doing  that  which  the  court  held  they  were  not  entitled 
to  do.  The  court  granted  such  injanction  as  to  the  futru'e,  but  refused  to  grant  a 
mandatory  injunction  to  compel  the  stopping  up  of  existing  drains  ;  because  (1)  to 
do  so  wovrld  cause  serious  inconvenience  to  the  district  ;  and  (2)  because  it  is  doubtful 
whether  a  local  board  have  power  to  stop  up  drains  which  they  have  once  authorised 
to  be  connected  with  their  sewers.  And  inasmuch  as  the  injunction  applied  only  to 
the  future,  the  court  I'efused  to  suspend  its  operation. 


Tower  to  deal  29.  Any  local  authority  may  deal  with  any  lands  held  by  them  for 

M-o'jrIated  purpose  of  receiving,  storing,  disinfecting  or  distributing  sewage  in 

to  sewage  ^  such  manner  as  they  deem  most  profitable,  either  by  leasing  the  same  for 

purposes.  a  period  not  exceeding  twenty-one  years  for  agrcultural  purposes,  (a)  or 
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by  contractino-  with  some  person  to  take  the  whole  or  a  part  of  the  Section  29. 
produce  of  such  land,  or  by  farming  such  land  and  disposing  of  the 
produce  thereof ;  subject  to  this  restriction,  that  in  dealing  with  land  for 
any  of  the  above  purposes,  provision  shall  be  made  for  effectually 
disposing  of  all  the  sewage  brought  to  such  land  without  creating  a 
nuisance. 

(a)  Sucli  a  lease  granted  to  a  meiiiLer  of  a  local  aiitliority  other  than  the  council 
of  a  borough  will  not  disc^iialify  him  under  section  46  of  the  Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73,  jjosi)-  l^eg.  v.  Gaslcarth,  5  Q.  E.  D.  321  ;  49  L.  J.  Q.  B.  509  ; 
42  L.  T.  (n.s.)  688  ;  44  J.  P.  507.  The  same  construction  is  to  be  placed  on  section  12 
of  the  Municipal  Corporations  Act,  1882,  which  relates  to  contracts  with  members  of 
borough  councils. 

There  is  another  pi-ovision  for  leases  of  the  lands  of  authorities  in  section  177. 

As  to  the  rating  of  a  sewage  farm  worked  by  the  local  authority,  see  Burton-upon- 
Trent  {Mayor,  ct-c,  of)  v.  Burton-upon-Trent  Union,  24  Q.  B.  D.  197  ;  59  L.  J.  M.  C.  1  ; 
62  L.  T.  (n.b.)  412  ;  38  W.  E.  181  ;  54  J.  P.  453  ;  6  T.  L.  K.  67  ;  London  County 
Council  V.  Erith  Ghurchivardens  [1893],  A.  C.  562  ;  63  L.  J.  M.  C.  9  ;  69  L.  T.  (n.s.) 
725  ;  42  W.  R.  330  ;  57  J.  P.  821  ;  6  R.  22  ;  Leicester  {Maijor  of)  v.  Beaumont  Leijs 
Clmrch'imrdens,  63  L.  J.  M.  C.  176  ;  70  L.  T.  (n.s.)  659  ;  10  R.  401. 

(b)  This  ai^peai's  to  be  a  repetition  of  the  proviso  to  section  27,  ante,  p.  58. 


30.  Where  any  local  authority  agree  with  any  person («)  as  to  the  Contribution 
supply  of  sewage  and  as  to  works  to  be  made  for  the  purpose  of  such  to  works ^ 
supply,(/>)  they  may  contribute  to  the  expense  of  carrying  into  execution 
by  such  person  all  or  any  of  the  ^Hirposes  of  such  agreement,  and  may  supply  or 
become  shareholders(c)  in  any  company  with  which  any  agreement  in 
relation  to  the  matters  aforesaid  has  been  or  may  hereafter  be  entered  °  ' 

into  by  such  local  authority,  or  to  or  in  which  the  benefits  and 
obligations  of  such  agreement  may  have  been  or  may  be  transferred  or 
vested. 

(a)  See  the  definition  in  section  4,  ante,  p.  6. 

(h)  See  section  27,  sub-section  (3),  ante,  p.  58.  This  section  contemplates  tlie 
execution  of  works  by  the  landowner  ;  under  the  previous  section  the  execution  may 
be  by  eitlier  party. 

(c)  This  provision  was  contained  in  30&  31  Vict.  c.  113,  s.  15  ;  butthe  consequences 
might  be  so  complicated  that  it  is  hardly  to  be  expected  that  it  will  be  often  adopted. 
It  is  ditticult  to  consider  the  consec[uences  of  a  local  authority  being  irn'olved  in  a 
winding-up  suit.  On  this  subject  "  Buckley  on  Companies,"  pp.  6,  74,  may  be 
referred  to.  And  see  also  the  The  Royal  Bank  of  India's  Case,  L.  R.  4  Ch.  252,  as 
to  the  liability  of  a  corporate  body  in  respect  of  shares  in  a  company. 


31.  The  making  of  works  of  distribution  and  service  for  the  supply  AjipHcation 

of  sewage  to  lands  for  agricultural  purposes  shall-be  deemed  an  "  im-  y/^^  ^ 

provement  of  land "  authorised  by  "  The  Improvement  of  Land  Act,  to  works  for 

1864,"  and  the  provisions  of  that  Act  shall  apply  accordingly.  supply  of 

sewage. 

The  provisions  of  this  Act  are  too  numerous  to  be  set  out  in  this  work.  It  enables 
owners  of  limited  interests  in  lands  to  execute  certain  imj^rovements  (in  which  by 
this  section  sewage  works  are  now  included),  and  to  charge  the  lands  with  the  cost. 

As  TO  Sbavage  Woeks  without  District. 

32.  A  local  authority  shall,  three  montlis(a)  at  least  before  com- Notice  to  be 

mencino-  the  construction  or  extension  of  any  sewer  or  other  work  for  Siven  betore 
■  ...  .  ■  coniniGiicin*^ 

sewage  purposes(Z>)  without  their  district,(e)   give  notice((/}  of   the  ° 
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Section  32.  intended  work  by  advertisement  in  one  or  more  of  the  local  newspapers 
sewage         circulated  within  the  district  where  the  work  is  to  be  made, 
works  without     Such  notice  shall  describe  the  nature  of  the  intended  work,  and  shall 
district.         g^j^|-g  ^i^g  intended  termini  thereof,  and  the  names  of  the  parishes,  and 
the  turnpike  roads  and  streets,  and  other  lands  (if  any)  through,  across, 
under  or  on  which  the  work,  is  to  be  made,  and  shall  name  a  place  where 
a  plan  of  the  intended  work  is  open  for  inspection  at  all  reasonable 
hours  ;  and  a  copy  of  such  notice  shall  be  served(^)  on  the  owners  (/)  or 
reputed  owners,  lessees  or  reputed  lessees,  and  occupiers  of  the  said 
lands,  and  on  the  overseers  of  such  parishes,  and  on  the  trustees, (^) 
surveyors  of  highways,  or  other  persons  having  the  care  of  such  roads  or 
streets. 

(a)  That  is,  calendar  months.  See  section  3  of  the  Interpretation  Act,  1889 
(52  &  53  Vict.  c.  63). 

(6)  Tlie  plaintiffs  had  a  sewage  farm  on  the  banks  of  the  river  Wandle.  The 
defendants  had  also  some  sewage  works  higher  up  the  same  stream.  The  effluent 
water  from  these  works  was  carried  away  by  a  drain  which  passed  through  the 
plaintiffs'  sewage  farm,  and  discharged  itself  into  a  piece  of  water  called  the  Western 
Pool,  which  communicated  with  the  river  by  means  of  a  sluice,  and,  becoming 
narrower,  ultimately  formed  a  backwater  into  the  river,  into  which  it  discharged 
itself  lower  down  the  stream.  Into  this  backwater  the  effluent  water  from  the 
plaintiffs'  sewage  farm  was  discharged.  The  bottom  of  the  Western  Pool  being 
uneven,  sewage  fungus  collected  there  and  caused  a  nuisance.  The  freeholder  of  the 
pool  commenced  proceedings  in  respect  of  the  nuisance,  which  was  compromised,  the 
defendants  agreeing  with  him  to  cleanse  the  pool  and  cement  the  bottom  of  it.  The 
pool  was  entirely  out  of  the  defendants'  district,  and  partly  in  the  plaintifls'  district. 
The  defendants  having  commenced  their  operations  without  giving  any  notice  under 
this  section,  the  Court  of  Appeal  held  that  they  were  wrong,  as  the  works  were 
sewage  works  within  the  meaning  of  the  section.  TFimhledon  Local  Board  v.  Groydon 
Eural  Banitanj  Authority,  32  Ch.  D.  421  ;  56  L.  J.  Ch.  159  ;  55  L.  T.  (n.S.)  106. 

(c)  The  power  to  construct  a  sewer  without  the  district  is  given  by  section  16, 
ante,  p.  38.  The  powers  of  the  local  authority  as  to  other  sewage  works  are  contained 
in  section  27,  aiite,  p.  58. 

This  section  applies  even  where  the  proposed  works  are  in  an  adjoining  district, 
and  the  consent  of  the  local  authority  of  that  adjoining  district  has  been  obtained 
tinder  section  285,  post.  Jones  v.  Conway  and  Vohvyn  Bay  Joint  Water  ISnpply 
Boards,  cited  in  note  (/)  to  section  16,  ante,  p.  40. 

(d)  One  advertisement  would  satisfy  the  terms  of  this  clause  ;  but  the  local  autho- 
rity may  sometimes  deem  it  advisable  to  advertise  several  times.  Tlie  notice  should 
be  signed  by  the  clerk  to  the  authority.    See  section  266,  post. 

(e)  No  time  is  specified  when  the  notice  is  to  be  served,  but  it  is  to  be  imjDlied 
from  the  next  clause  that  it  should  be  three  months  before  it  is  proposed  to 
commence  the  works. 

(/)  See  the  definition  in  section  4,  ante,  p.  6.  As  to  the  authentication  and 
service  of  such  copy,  see  sections  266,  267,  post ;  and  as  to  the  term  reputed  owners, 
see  note  on  section  176,  post. 

(g)  The  service  on  the  clerk  of  the  trustees  will  doubtless  be  sufficient.  It  will  be 
remembered  that  in  urban  districts  the  sanitary  authority  is  the  surveyor  of  high- 
ways.   See  section  144. 


In  case  of  33.  If         such  Owner,  lessee,  or  occupier,  or  any  such  overseer, 

objection,       trustee,  surveyor,  or  other  person  as  aforesaid,  or  any  other  owner, 

be^comnienced  ^^ssee,  or  occupier  who  would  be  affected  by  the  intended  work,  objects 

without         to  such  work,  and  serves  notice  in  writing  of  such  objection  on  the  local 

sanction  of     authority  (a)  at  any  time  within  the  said  three  months,  the  intended 

Local  Govern-  ^^j.]^  shall  not  be  commenced  without  the  sanction  of  the  Local  Govern- 
ment tSoaru. 
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ment  Board  after  such  inquiry  as  hereinafter  mentioned, (5)  unless  such  Section  33. 
objection  is  withdrawn. 

(«)  The  notice  should  be  addressed  to  the  local  authority,  but  may,  as  it  seems,  be 
in  general  terms.  If  there  be  no  objection,  no  reference  to  the  Local  Government 
Board  will  be  necessary  unless  a  loan  is  required,  as  to  which  see  section  233,  jiost. 

(h)  See  the  next  section. 


34.  The  Local  Government  Board  may,  on  application  of  the  local  Inspector  to 
authority,  appoint  an  inspector  to  make  inquiry(a)  on  the  spot  into  the 
propriety  of  the  intended  work  and  into  the  objections  thereto,  and  to  LocaTG°)vern- 
report  to  the  Local  Government  Board  on  the  matters  with  respect  to  ment  Board, 
which  such  inquiry  was  directed,  and  on  receiving  the  report  of  such 
inspector,  the  Local  Government  Board  may  make  an  order  disallowing 

or  allowing,  with  such  modifications  (if  any)  as  they  may  deem  neces- 
sary, the  intended  work. 

(a)  See,  as  to  this,  section  293,  'post.  These  inqi^iries  have  been  frequently  held. 
The  application  should  l^e  in  writing  on  folio  foolscap  j^aper,  and  should  be  signed 
by  the  clerk  of  the  local  authority,  although  it  may,  indeed,  lie  sealed  with  the  seal 
of  such  authority,  which,  however,  frequently  causes  inconvenience  and  delay. 

Privies,  Waterclosets,  &c. 

35.  It  shall  not  be  lawful  newly  to  erect  any  house,  (a)  or  to  rebuild  Penalty  on 
any  house  pulled  down  to  or  below  the  ground  floor, (/')  without  a  building 
sufficient(t')  watercloset,  earthcloset,  or  privy,  and  an  ashpit(J)  furnished  qu"*')!-^^^^*'^' 
with  proper  doors  and  coverings.  accommoda- 

Any  person  who  causes  any  house  to  be  erected  or  rebuilt  in  contra-  tion. 
vention  of  this  enactment  shall  be  liable  to  a  penalty      not  exceeding 
twenty  pounds. 

(a)  See  note  on  section  4,  ante,  p.  15. 
(&)  See  section  159,  post. 

(c)  In  case  of  dispute  the  justices  will  decide  as  to  what  is  or  is  not  sufficient  upon 
the  evidence  before  them. 

A  respondent  built  two  cottages  with  one  privy,  which  was  found,  as  a  fact, 
to  be  sufficient  for  the  use  of  the  occupiers  of  both  cottages.  It  was  held  that  he 
had  complied  with  the  requirements  of  this  section,  on  the  ground  that  it  does  not 
require  a  separate  watercloset,  earthcloset,  or  privy  for  every  individual  house  built  or 
rebuilt.  Eeg.  v.  Clutton  Union  or  Clutton  Union  v.  Pointing,  4  Q.  B.  D.  340  ;  48  L.  .1. 
M.  C.  135 ;  40  L.  T.  (n.s.)  844  ;  27  W.  R.  658 ;  43  J.  P.  686.  But  though  no  proceedings 
have  been  taken  under  this  section,  it  is  open  to  the  authority  at  any  time  to  proceed 
under  the  next  section. 

See  as  to  sanitary  conveniences  used  in  common.    53  &  54  Vict.  c.  59,  s.  21,  post. 

{d)  The  expression  "ashpit"  includes  any  aslitub  or  other  receptacle  for  the  deposit 
of  ashes,  faacal  matter,  or  refuse.    53  &  54  Vict.  c.  59,  s.  11,  post. 

The  words  "furnished  with  proper  doors  and  coverings"  appear  to  refer  to  a 
watercloset,  earthcloset,  and  privy  as  well  as  to  an  ashpit.  Glerlcenwell  Vestry  v.  Feary, 
24  Q.  B.  D.  703  ;  59  L.  J.  M.  C.  82  ;  62  L.  T.  (n.s.)  697  ;  54  J.  P.  676. 

{e)  See,  as  to  the  recovery  of  this  penalty,  section  251,  iwst. 


36.  If  a  house  within  the  district  of  a  local  authority  appears  to  Power  of 
such  authority,  by  the  report  of  their  surveyor  or  inspector  of  nuisances,  (a)  local  authority 
to  be  without  a  sufficient(//)  watercloset,  earthcloset,  or  privy,  and  an  provision  of 
ashpit  furnished  with  proper  doors  and  coverings,  the  local  authority 
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Section  36.  shaU,(c)  by  written  notice,((^)  require  the  owner  or  occupier(^')  of  the 
privy  accom-  house,  within  a  reasonable  time  therein  specified,  to  provide  a  sufficient 
for'houTs      'vvatercloset,  earthcloset,  or  privy,  and  an  aslipit  furnished  as  aforesaid, 

01  oubcs,  gi|.]^g^.  q£  j^l^gii;^^  as  the  case  may  require.  (  /) 

If  such  notice  is  not  complied  with,  the  local  authority  may,((/)  at  the 
expiration  of  the  time  specified  in  the  notice,  do  the  work  thereby 
required  to  be  done,  and  may  recover  in  a  summary  manner(/t)  from  the 
owner(?)  the  expenses  incurred  by  them  in  so  doing,  or  may  by  order 
declare  the  same  to  be  private  improvement  expenses  :(k)  Provided  that 
where  a  watercloset,  earthcloset,  or  privy  has  been,  and  is  used  in  common 
by  the  inmates  of  two  or  more  houses,  or  if,  in  the  opinion  of  the  local 
authority,  a  watercloset,  earthcloset,  or  privy  may  be  so  used,  they  need 
not(/)  require  the  same  to  be  provided  for  each  house. 

(«)  This  officer  is  iutrotluced  here  for  the  first  time.  It  should  here  be  noticed  that 
under  section  191,  post,  a  medical  officer  of  health  may  exercise  any  of  the  powers 
with  which  an  inspector  of  nuisances  is  invested  by  this  Act. 

(6)  Though  the  officer  is  to  report,  the  local  authority  are  to  determine  as  to  the 
sufficiency  of  the  convenience.  It  has  been  decided  by  Stuart,  V.C.,  and  afterwards 
by  the  Lords  Justices  upon  appeal,  that  a  district  board  under  the  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120),  where  there  is  a  clause  identical  with  the 
above,  could  not  lay  down  any  general  rule  prescribing  the  use  of  privies,  and 
rer^niring  waterclosets  to  be  erected  in  the  place  of  privies,  in  compliance  with  the 
general  rule,  and  not  with  reference  to  the  particular  circumstances  of  the  case. 
When,  therefore,  the  board  were  proceeding  to  erect  waterclosets  in  default  of  the 
owner,  it  was  held  that  these  proceedings  could  not  be  supjiorted.  Tinkler  v. 
Wandsworth  District  Board  of  Works,  27  L.  J.  Ch.  342  ;  2  De  G.  &  J.  261  ;  30  L.  T. 
(o.s.)  146  ;  22  J.  P.  223. 

But  when  the  local  authority  have  decided  that  the  existing  accommodation  is 
insufficient,  it  appears  that  they  have  power  to  order  what  works  must  be  executed, 
for  the  section  gives  them  power  to  order  the  providing  of  a  "  sufficient  watercloset, 
earthcloset,  or  privy,  and  an  ashpit,  or  either  of  them,  as  the  case  may  require." 
St.  Luke  {Vestry  of  )  v.  Lewis,  31  L.  J.  M.  0.  73 ;  1  B.  &  S.  865  ;  5  L.  T.  (n.s.)  608  ; 
26  J.  P.  262.  This  decision  was  followed  in  Sherborne  Local  Board  v.  Bogle,  Q.  B.  1). 
18th  March,  1880  ;  46  J.  P.  675.  In  the  case  last  mentioned  the  defendant  was  the 
owner  of  several  houses,  each  of  which  had  a  watercloset  attached  to  it.  The  water- 
closets  had  no  flushing  apparatus,  and  were  flushed  by  pouring  water  from  pails. 
The  surveyor  of  the  local  board  having  reported  that  the  waterclosets  were  insuffi- 
cient, the  local  board  gave  notice  to  B.  to  j^rovide  sufficient  waterclosets,  and,  on  his 
failing  to  do  so,  executed  the  necessary  works,  and  proceeded  to  recover  the  expenses 
from  B.  It  was  held  that  the  justices  were  right  in  refusing  to  hear  evidence  as  to 
the  necessity  of  the  works  done  by  the  board  ;  it  Avas  for  the  local  board  to 
determine,  on  the  report  of  the  surveyor,  whether  the  waterclosets  were  sufficient, 
subject  only  to  the  right  of  appeal  to  the  Local  Government  Board  under  section  268  ; 
and  the  duty  of  the  justices  in  enforcing  payment  of  the  expenses  incurred  was 
purely  ministerial.  In  the  course  of  his  judgment.  Lush,  J.,  said  :  "I  do  not  say 
that  there  may  not  be  waterclosets  in  certain  localities,  and  under  certain  circum- 
stances, which  would  be  sufficient  without  a  flushing  apparatus  by  way  of  cistern  or 
otherwise  ;  but,  on  the  other  hand,  it  is  quite  obvious  that  there  may  be  a  water- 
closet  wliich,  under  other  circumstances,  though  a  watercloset,  is  not  sufficient,  and 
it  is  for  the  local  board  to  form  their  opinion.  They  know  the  locality,  and  the 
condition  of  the  houses  and  the  neighbourhood,  and  it  is  for  them  to  form  a 
j  udgment  whether  the  report  represents  the  waterclosets  as  being  inefficient  for  the 
purposes  of  the  Act.  It  is  quite  clear  that  the  local  board  took  that  view,  because, 
immediately  upon  this,  they  gave  a  notice,  resting  upon  the  report  of  their  surveyor, 
that  the  waterclosets  were  insufficient  by  reason  of  their  not  being  provided  with 
cisterns  and  flushing  apparatus.  If  that  be  so,  I  think  it  is  cj^uite  enotTgh  to  justify 
them  in  forming  their  opinion  upon  the  matter  ;  therefore,  we  have  no  authority  to 
interfere."  And  see,  per  Pollock,  B.,  in  Ex  parte  Wliitchurch,  6  Q.  B.  D.  545  j  50 
L.  J.  M.  C.  99  :  45  J.  P.  617. 
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As  to  the  enforcing  of  the  provision  of  privy  accommodation  in  honses  let  in      Note  to 
lodgings,  see  section  90,  post,  p.  106.  Section  36, 

For  the  definition  of  an  ashpit,  and  the  application  of  the  words  "  furnished  with 
proper  doors  and  coverings,"  see  note  (d)  to  the  preceding  section. 

(c)  This  is  a  duty  imposed  upon  the  local  authorities,  and  applies  to  each  class  of 
authority. 

(d)  See  sections  266,  267,  j)ost,  as  to  the  authentication  and  service  of  the  notice. 

(e)  See  section  306,  under  which  the  owner  may  be  empowered  to  enter  to  do  these 
works  when  the  occupier  pi-events  him. 

(/)  See  note  (&),  supra. 

(g)  This  proceeding  is  j^ermissive.    If  the  owner  has  executed  some  works  the 
local  authority  must  be  prepared  to  prove  their  insufficiency  by  evidence. 

(h)  See  section  251,  and  note  («)  to  section  21,  ante,  p.  53.  It  is  to  be  observed 
that  justices,  when  enforcing  payment  of  these  expenses,  act  ministerially  only. 
They  cannot  enter  into  the  consideration  of  whether  the  accommodation  existing 
before  the  notice  was  insufficient  or  not.  If  the  notice  was  within  the  jurisdiction  of 
the  local  authority,  the  justices  have  no  alternative  but  to  order  payment.  The  only 
method  of  questioning  the  propriety  of  the  local  authority's  decision  is  by  aj^peal  to 
the  Local  Government  Board  under  section  268,  ^'ost.  Sherborne  Local  Board  v. 
Bogle ;  Vestry  of  St.  Luke  v.  Lewis,  supra.  And  see  also  Hargreaves  v.  Taylor,  32 
L.  J.  M.  C.  Ill  ;  3  B.  &  S.  613  ;  8  L.  T.  (n.s.)  149  ;  27  J.  P.  325. 

(i)  Though  the  notice  may  be  given  to  the  owner  or  occupier,  these  expenses  are 
to  be  recovered  from  the  owner,  who  is  defined  in  section  4,  ante,  p.  6.  He  may  appeal 
against  the  order  to  the  Local  Government  Board  under  section  268,  post. 

(k)  See  section  213,  2}ost. 

(1)  It  will  be  observed  that  the  previous  part  of  the  section  rendered  it  incimibent 
upon  the  local  authority  to  require  a  sufficient  watercloset  or  privj'  to  be  made,  and, 
therefore,  though  this  proviso  removes  this  compulsion  in  this  particular  case,  it  does 
not  prevent  them  from  making  the  requisition  when  they  think  proper  to  do  so.  The 
authority  are  the  sole  judges  of  the  insufficiency  under  this  section.  At  the  same 
time  it  must  be  remembered  that  one  privy  may  be  sufficient  for  two  houses,  so  as  to 
protect  the  owners  from  liability  to  the  penalty  under  section  35.  The  two  sections 
are  entirely  distinct.  Per  Cockburn,  C.J.,  in  Reg.  v.  Glutton  Union  or  Glutton  Union 
V.  Pointing,  ante,  p.  63. 


37.  enactment  in  force  within  the  district  of  any  local  authority  As  to  earth- 
requiring  the  construction  of  a  v^^atercloset  shall  be  deemed  to  be  satisfied  by 

the  construction,  with  the  approval  of  the  local  authority,  of  an  earthcloset. 

Any  local  authority  may,  as  respects  any  house  in  w^hich  any  earth- 
closet  is  in  use  with  their  approval,  dispense  with  the  supply  of  w^ater 
required  by  any  contract  or  enactment  to  be  furnished  to  any  water-closet 
in  such  house,  on  such  terms  as  ma}^  be  agreed  on  between  such  authority 
and  the  person  providing  or  required  to  provide  such  supply  of  w^ater. 

Any  local  authority  may  themselves  undertake  or  contracit(a)  with  any 
person  to  undertake  a  supply  of  dry  earth  or  other  deodorizing  substance 
to  any  house  within  their  district  for  the  purpose  of  any  earthcloset. 

In  this  Act  the  term  "  earthcloset  "  includes(/>)  any  place  for  the 
reception  and  deodorization  of  faecal  matter  constructed  to  the  satisfaction 
of  the  local  authority. 

(a)  See  section  173,  post,  as  to  this  contract. 

(6)  As  to  the  meaning  of  this  word,  see  ante,  p.  5. 

38.  (^0  Where  it  appears  to  any  local  authority  by  the  report  of  Privy  accom- 
their  surveyor(&)  that  any  house(c)  is  used  or  intended  to  be  used  as  a  ^ctories*^ 
factory  or  building  in  which  persons  of  both  sexes  are  employed  or 
intended  to  be  employed  at  one  time  in  any  manufacture,  trade,  or 
business,  the  local  authority  may,  if  they  think  fit,  by  written  notice  (^i?) 

require  the  owner  or  occupier(£')  of  such  house,  within  the  time  therein 
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Section  38.   specified,  to  construct  a  sufficient(  /")  number  of  waterclosets,  earthclosets 
or  privies,  and  ashpits  for  the  separate  use  of  each  sex. 

Any  person  who  neglects  or  refuses  to  comply  with  any  such  notice 
shall  be  liable  for  each  default  to  a  penalty  not  exceeding  twenty  pounds, 
and  to  a  further  penalty  not  exceeding  forty  shillings  for  every  day 
during  which  the  default  is  continued.(^) 

(a)  This  section  is  now  almost,  if  not  entirely,  olDsolete,  for  in  districts  wliere  the 
Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict.  c.  52,  Part  III),  is  in  force, 
the  alDove  section  will  be  superseded  by  section  22  of  the  latter  Act,  and  in  districts 
where  section  22  of  the  Public  Health  Acts  Amendment  Act,  1890,  is  not  iu  force,  the 
provision  of  sanitary  conveniences  for  factories  and  workshops  is  governed  by  sec- 
tion 35  of  the  Factory  and  Workshop  Act,  1895  (58  &  59  Vict.  c.  37),  in  the  Appendix, 
post.  Section  22  of  the  Act  of  1890  provides  as  follows  : — (1)  Every  building  used 
as  a  workshop  or  manufactory,  or  where  persons  are  employed  or  intended  to  be 
employed  in  any  trade  or  business,  whether  erected  before  or  after  the  adoption  of 
Part  III.  of  this  Act  in  any  district,  shall  be  provided  with  sufficient  and  suitable 
accommodation  in  the  way  of  sanitary  conveniences,  having  regard  to  the  number  of 
persons  employed  in  or  in  attendance  at  such  building,  and  also  where  persons  of 
both  sexes  are  employed  or  intended  to  be  employed,  or  in  attendance,  with  proper 
separate  accommodation  for  persons  of  each  sex.  (2)  Where  it  appears  to  an  urban 
authority,  on  the  report  of  their  surveyor,  that  the  provisions  of  this  section  are  not 
complied  with  in  the  case  of  any  building,  the  urban  authority  may,  if  they  think 
fit,  by  written  notice,  require  the  owner  or  occupier  of  any  such  building  to  make 
such  alterations  and  additions  therein  as  may  be  required  to  give  such  sufficient, 
suitable,  and  proper  accommodation  as  aforesaid.  (3)  Any  person  who  neglects  or 
refuses  to  comply  with  any  such  notice  shall  be  liable  for  each  default  to  a  penalty 
not  exceeding  201.  and  a  daily  penalty  not  exceeding  40s.  (4)  Where  this  section  is 
in  force,  section  38  of  the  Public  Health  Act,  1875,  shall  be  repealed.  See  this 
section  and  the  notes  thereto,  posi.  See  also  section  35  of  the  Factory  and  Workshop 
Act,  1895,  and  notes  thereto  in  the  Appendix,  post. 

(b)  In  this  section  the  surveyor  only  is  referred  to,  but  his  report  will  not  conclude 
the  authority  ;  they  have  a  discretion  whether  to  act  or  not.  By  section  4  of  the 
Factory  and  Workshoj)  Act,  1878  (41  &  42  Vict.  c.  16),  \vhere  it  appears  to  an  inspector 
under  that  Act  that  any  act,  neglect,  or  default,  in  relation  to  any  drain,  water- 
closet,  earthcloset,  privy,  ashpit,  water-supj^ly,  nuisance  or  other  matter  in  a  factory 
or  workshop,  is  punishable  or  remediable  under  the  law  relating  to  public  health 
and  not  under  that  Act,  the  inspector  §hall  give  notice  in  writing  of  such  act,  neglect, 
or  default,  to  the  sanitary  aiithority  in  whose  district  the  factory  or  workshop  is 
situate,  and  it  shall  be  the  duty  of  the  sanitary  authority  to  make  such  inquiry  into 
the  subject  of  the  notice,  and  take  such  action  thereon  as  to  that  authority  may  seem 
proper  for  the  purpose  of  enforcing  the  law.  The  inspector  may  for  the  purposes  of 
this  section  take  with  him  into  a  factory  or  a  workshop,  a  medical  officer  of  health, 
inspector  of  nitisances,  or  other  officer  of  the  sanitary  authority.  This  section  does 
not  take  away  the  power  of  the  local  authority  to  act  on  the  report  of  their  survej'^or. 
See  the  provisions  of  the  Act  of  1883  as  to  bakehouses,  ante,  p.  29. 

(c)  See  the  definition  in  section  4,  ante,  p.  15. 

(d)  See  sections  266,  267,  as  to  the  service  and  authentication  of  notices. 

(e)  Under  this  section  the  occupier  may  be  required  to  execute  the  works,  as  the 
occupier  of  a  factory  may  be  quite  competent  to  attend  to  this  complaint,  and  may 
be  the  proper  person  to  remedy  it. 

(/)  The  local  authority  may  properly  specify  the  number  which  they  think 
sufficient,  but  their  decision  will  not  conclude  the  question  if  the  owner  or  occupier 
construct  what  he  considers  sufficient  and  the  justices  concur.  Compare  this  section 
with  the  provisions  of  section  36  on  this  point,  and  see  note  (b)  to  that  section,  ante, 
pp.  63, 64.  It  is  also  to  be  noticed  that,  though  the  previous  section  aj^plies  to  such  a 
house  as  is  herein  described,  it  only  required  a  sufficient  watercloset  to  be  supplied. 
In  this  section  separate  privies  are  required  to  be  provided  for  the  different  sexes. 

(g)  As  to  the  recovery  of  this  penalty,  see  section  251,  post. 

Public  39.  ^iiy  urban  authority  may,  if  they  think  fit,  provide  and  main- 

necessaries,      tain,  in  proper  and  convenient  situations, (a)  urinals,  waterclosets,  earth- 
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closets,  privies,  and  ashpits,  and  other  similar  conveniences  for  public  Section 
accommodation.  (&) 

(a)  In  Biddid-ph  v.  Vestry  of  St.  George,  Hanover  Square,  33  L.  J.  Ch.  411  ;  3 
De  G.  J.  &  S.  493  ;  8  L.  T.  (n.s.)  558  ;  2  N.  R.  212,  the  defendants  assuming  to  act 
under  the  corresponding  section  of  18  &  19  Vict.  c.  120  (Metropolis),  passed  a  resolu- 
tion to  erect  a  urinal  in  Grosvenor  Place,  adjacent  to  the  wall  of  Buckingham  Palace. 
Stuart,  V.C.,  being  of  opinion  that  the  erection  of  a  urinal  at  that  spot  would  be  a 
serious  injury  to  the  property  in  the  neighbourhood,  upon  bill  filed  by  a  resident 
nearly  opposite  to  the  site  of  the  proposed  urinal,  granted  an  injunction  restraining 
the  vestry  from  erecting  it.  Upon  appeal  the  Lords  Justices,  being  of  opinion  that 
the  evidence  did  not  show  that  the  proposed  urinal  would  be  in  point  of  law  a 
nuisance,  or  that  the  vestry  were  exceeding  their  statutory  powers  in  what  they  pro- 
posed to  do,  or  that  they  were  influenced  by  improper  motives,  discharged  the  order 
for  the  injunction.  In  Mason  v.  Wallasey  Local  Board,  L.  J.  Notes  of  Cases,  1876, 
p.  212  ;  58  J.  P.  477,  Jessel,  M.R.,  held  that  in  tlie  absence  of  improper  motives 
an  absolute  discretion  was  given  to  the  urban  authority  in  choosing  the  site.  And 
see  the  decision  of  Pollock,  B.,  in  Spicer  v.  Maijor  of  Margate,  24  S.  J.  821.  But 
while  the  urban  authority  have  a  discretion,  they  will  be  controlled  by  the  court  if 
they  act  in  an  unreasonable  manner  by  erecting  a  urinal  where  it  would  be  a  nuisance 
to  the  owners  of  adjoining  propertj-  {Vernon  v.  Vestry  of  St.  James',  Westminster, 
16  Ch.  D.  449  :  50  L.  J.  Ch.  81  ;  44  L.  T.  (n.s.)  229,  and  see  Graham  v.  Newcastle- 
iqjon-Ttjne  Corporation  (^o.  1),  67  L.  T.  (n.s.)  790  ;  2  R.  254),  inasmuch  as  the  words 
lased  in  the  section  are  "  proper  and  convenient."  Each  case  Avill,  therefore,  depend 
on  its  own  circumstances.  Where  a  local  board  assuming  to  act  under  this  section 
erected  a  j)ublic  urinal  partly  upon  a  highway  and  partly  upon  a  strip  ot  land 
belonging  to  the  plaintift"  and  so  near  to  other  adjoining  land  of  the  plaintiff  as  to  be 
a  nuisance  to  her  and  to  her  tenants,  and  to  depreciate  the  value  of  her  property',  it  was 
held  that  the  plaintifl"  was  entitled  to  a  mandatory  injunction  to  restrain  the  board  from 
continuing  the  urinal  upon  her  land  or  so  near  thereto  as  to  cause  injury  or  annoyance  to 
her  and  her  tenants.  It  was  held  also  that  it  was  not  a  matter  in  which  notice  of  action 
under  section  264 was  required  (now  repealed  and  replaced  by  the  provisionsof  the  Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61),  post)  ;  nor  was  compensation  under 
section  308  the  proper  remedy.  Sellors  v.  Matlock  Bath  Local  Board,  14  Q.  B.  D.  928 ; 
52  L.  T.  (n.s.)  762.  In  another  case,  plaintiff  was  the  owner  of  numerous  houses  of  a 
superior  class  abutting  on  a  road  overlooking  a  public  park,  and  defendants,  the  urban 
authority,  resolved  to  erect  a  urinal  and  lavatory  in  the  park,  about  230  feet  from 
the  plaintiff's  nearest  house,  and  in  full  view  of  them  all.  Plaintifi"  moved  for  an  in- 
junction to  restrain  defendants  from  erecting  the  proposed  building  so  as  to  cause  a 
nuisance  to  himself  and  his  tenants,  and  proved  that  the  letting  value  of  his  houses 
would  be  diminished,  and  that  there  were  other  sites  more  convenient,  but  failed  to 
prove  that  any  nuisance  by  smell  was  likely  to  arise.  And  it  was  held  by  Chittt,  J.,  - 
that  an  injunction  ought  not  to  be  granted  in  the  alisence  of  evidence  of  ' bad  faith  or 
arbitrary,  perverse,  and  vexatious  conduct  on  the  part  of  the  defendants  in  selecting 
the  site.  Pethick  v.  Mayor,  cfcc,  of  Plymouth,  42  W.  R.  246  ;  70  L.  T.  (n.s.)  304  ;  10 
T.  L.  R.  204 ;  58  J.  P.  476  ;  8  R.  107.  But  where  by  a  local  Act  a  municipal  corporation 
were  empowered  to  erect  in  any  street  or  public  place  or  on  land  belonging  to  them 
waterclosets,  urinals,  and  lavatories  for  the  use  of  the  public,  and  the  word  "  street"  in 
that  Act  had  the  same  meaning  as  is  assigned  to  it  by  the  Public  Health  Acts,  and 
the  corporation  made  in  a  public  promenade,  which  was  by  another  local  Act  free  and 
open  for  public  use  but  was  not  a  highway  repairable  by  the  inhabitants  at  large, 
certain  waterclosets,  urinals,  and  lavatories,  sunk  to  a  depth  of  nine  feet,  and  lighted 
by  skylights  level  with  the  surface  of  the  ground,  it  was  held  by  the  Court  of  Appeal 
that  though  the  promenade  was  a  public  place  still  as  nothing  had  beeir  dedicated  to 
the  use  of  the  public  except  the  surface,  the  soil  under  the  surface  could  not  be  con- 
sidered part  of  a  public  place  or  street  within  the  meaning  of  the  local  Act,  and  that 
the  corporation  were  not  entitled  to  erect  the  conveniences  in  question,  and  it  was 
held  also  that  the  corporation  could  not  justify  their  acts  under  sections  39  and  149 
of  the  Public  Health  Act,  1875,  for,  assuming  that  the  locus  in  quo  was  a  street,  it 
was  not  a  highway  repairable  by  the  inhabitants  at  large,  and  the  property  in  tlie  soil 
did  not,  therefore,  vest  in  the  corporation.  Baird  v.  Mayor,  S,-c.,  of  Tunbriclge  Wells 
[1894],  2  Q.  B.  867 ;  64  L.  J.  Q.  B.  145 ;  71  L.  T.  (n.s.)  211 ;  42  W.  R.  378 ;  59  J.  P. 
36  ;  10  T.  L.  R.  378  ;  9  R.  479. 

F  2 


68 


THE  PUBLIC  HEALTH  ACT,  1875. 


Note  to       (b)  As  to  tlie  power  of  an  urban  autliority  to  make  regulations  and  bye-laws  for 
Section  39,  the  management  and  use  of  public  sanitary  conveniences  in  districts  where  the  Act 
of  1890  has  been  adopted,  see  that  Act  (53  &  54  Vict.  c.  59,  s.  20),  jjost. 

^rivks'  &c  ^0.  Every  local  autliority  sliall(a)  provide  that  all  drains,  water- 
t"be*'properly  closets,  earthclosets,  privies,  ashpits,  and  cesspools,  within  their  district 
kept.  be  constructed  and  kept  so  as  not  to  be  a  nuisance  or  injurious  to  health. 

(a)  Here  a  duty  is  imposed  upon  the  local  authority  which  requires  much  earnest 
attention.    The  consequences  of  default  appear  in  section  299,  post. 


Examination 
of  drains, 
privies,  &c., 
on  complaint 
of  nuisance. 


41.  On  the  written  application  of  any  person  to  a  local  authority, 
stating  that  any  drain, (a)  watercloset,  earthcloset,  privy,  ashpit,  or 
cesspool,  on  or  belonging  to  any  premises  within  their  district  is  a 
nuisance(6)  or  injurious  to  health  (but  not  otherwise),  the  local  authority 
may,  by  writing,  (f)  empower  their  surveyor  or  inspector  of  nuisances, 
after  twenty-four  hours'  written  notice  ((^Z)  to  the  occupier  of  such 
premises,  or  in  case  of  emergency(^')  without  notice,  to  enter  such 
premises,  with  or  without  assistants,  and  cause  the  ground  to  be  opened, 
and  examine  such  drain,  watercloset,  earthcloset,  privy,  ashpit,  or  cess- 
pool. If  the  drain,  watercloset,  earthcloset,  privy,  ashpit,  or  cesspool,  on 
examination,  is  found  to  be  in  proper  condition,  he  shall  cause  the  ground 
to  be  closed,  and  any  damage  done  to  be  made  good  as  soon  as  can  be, 
and  the  expenses  of  the  works  shall  be  defrayed  by  the  local  authority. 
If  the  drain,  watercloset,  earthcloset,  privy,  ashpit,  or  cesspool,  on 
examination,  appear  to  be  in  bad  condition,  or  to  require  alteration  or 
amendment,  the  local  authority  shall  forthwith  cause  notice  in  writing(/) 
to  be  given  to  the  owner  or  occupier(f/)  of  the  premises  requiring  him 
forthwith  or  within  a  reasonable  time  therein  specified  to  do  the  necessary 
works  ;  and  if  such  notice  is  not  complied  with,  the  person  to  whom  it  is 
given  shall  be  liable  to  a  penalty  not  exceeding  ten  shillings  for  every 
day  during  which  he  continues  to  make  default  and  the  local 
authority  may,  if  they  think  fit,  execute  such  works,  and  may  recover  in 
a  summary  manner  from  the  owner  the  expenses(2')  incurred  by  them  in 
so  doing,  or  may  by  order  declare  the  same  to  be  private  improvement 
expenses,  {k) 

(a)  See  the  definition  of  a  drain  in  section  4,  ante,  p.  18.  For  the  purposes  of  this 
section  the  expression  may  have  an  extended  meaning  in  districts  where  the  local 
authority  have  adopted  the  provisions  of  the  Public  Health  Acts  Amendment  Act, 
1890  (53  &  54  Vict.  c.  59).  Section  19  of  that  Act  provides  as  follows  :— (1)  Where 
two  or  more  houses  belonging  to  different  owners  are  connected  with  a  public  sewer 
by  a  single  private  drain,  an  application  may  be  made  under  section  41  of  the 
Public  Health  Act,  1875  (relating  to  complaints  as  to  nuisances  from  drains),  and  the 
local  authority  may  recover  any  expenses  incurred  by  them  in  executing  any  works 
under  the  powers  conferred  on  them  by  that  section  from  the  owners  of  the  houses  in 
such  shaj'es  and  proportions  as  shall  be  settled  by  their  surveyor  or  (in  case  of 
dispute)  by  a  court  of  summary  jurisdiction.  (2)  Such  expenses  may  be  recovered 
summarily  or  may  be  declared  by  the  urban  authority  to  be  private  improvement  ex- 
penses under  the  Public  Health  Acts,  and  may  be  recovered  accordingly.  (3)  For 
the  purposes  of  this  section  the  expression  "  drain  "  includes  a  drain  used  for  the 
drainage  of  more  than  one  building.    See  this  section  and  the  notes  thereto,  post. 

(6)  From  the  construction  which  has  been  placed  on  similar  language  in  sections  47 
aufl  91,  it  may  be  inferred  that  if  the  nuisance  complained  of  consists  of  something 
offensive  to  the  senses,  it  is  not  necessary  that  it  should  also  be  injurious  to  health. 
See  Malton  Urban  Sanitary  Authority  v.  Malton  Farmers'  Manure  Company,  4  Ex.  D. 
305  ;  49  L.  J.  M.  C.  90  ;  40  L.  T.  (n.s.)  755  ;  44  J.  P.  155  ;  Banhury  Local  Board  v. 
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Page,  8  Q.  B.  D.  97  ;  51  L.  J.  M.  C.  21  ;  45  L.  T.  (n.s.)  759  ;  30  W.  R.  415  ;  46  J.  P.      Note  to 

184 ;  Bishox>  Auckland  Local  Board  v.  Bishop  Auckland  Iron  Company,  10  Q.  B.  D.  Section  41, 

138  ;  52  L.  J.  M.  C.  38  ;  31  W.  R.  288  ;  48  L.  T.  (n.s.)  223  ;  47  J.  P.  389.    As  to   

the  liability  of  an  owner  or  occupier  for  damage  done  by  the  escape  of  sewage  in 
consequence  of  a  defective  drain  on  his  own  planuses,  see  Humphries  v.  Cousins,  2 
C.  P.  D.  239  ;  46  L.  J.  Q.  B.  56  ;  41  J.  P.  280. 

(c)  This  should  be  under  the  hand  of  the  clerk  of  the  authoiity,  and  a  notice  of  the 
authority  should  be  entered  on  the  board  minutes. 

{d)  Query,  who  is  to  give  this  notice?  Apparently  either  the  clerk,  or  surveyor,  or 
inspector  of  nuisances,  under  the  direction  of  the  local  authority.  As  to  the 
authentication  and  service  of  the  notice,  see  sections  266,  267,  piost. 

(e)  The  local  authority  will  determine  in  the  first  place  whether  there  is  a  case  of 
emergency,  but  this  is  open  to  controversy  in  subsequent  proceedings.  There  should 
be  an  entry  on  the  board  minutes  to  the  effect  that  the  particular  case  is  one  of 
emergency. 

(/)  See  sections  266,  267,  post,  as  to  the  authentication  and  service  of  this  notice. 

(g)  See  section  306,  post,  under  which  the  owner  may  be  empowered  to  enter  to  do 
these  works  when  the  occupier  prevents  him.  It  will  be  observed  that  the  notice 
may  be  given  to  either  the  occupier  or  the  owner,  although  by  a  subsequent  clause 
the  expenses  incurred  by  the  local  authority  in  doing  the  works  are  to  be  recovered 
from  the  owner  only.  In  an  action  for  a  nuisance  arising  out  of  defective  drains,  the 
occujjier  and  not  the  owner  is,  jniynu  facie  \ia]A(i  (Russell  v.  Shenton,  11  L.  J.  Q.  B.  289  ; 
3  Q.  B.  449),  but  the  owner  may  be  lialjle  on  indictment  if  it  appears  that  he  erected 
the  building,  &c.,  so  as  to  create  the  nuisance,  or  so  that  it  is  likely  to  produce  a 
nuisance  after  it  has  been  let  to  a  tenant.  R.  v.  Pedly,  3  L.  J.  M.  C.  119  ;  1  A.  &  E. 
822.    And  see  notes  to  section  94,  ^josi,  p.  116. 

(h)  See  section  251,  p)ost,  as  to  the  recovery  of  this  penalty. 

(i)  As  to  the  recovery  of  these  expenses,  see  note  (e)  to  section  21,  ante,  p.  53.  The 
order  of  the  local  authority  is  conclusive  and  cannot  be  controlled  or  altered  by  the 
justices  in  proceedings  to  enforce  payment,  though  an  appeal  will  lie  to  the  Local 
Government  Board  under  section  268,  jMst.    See  the  notes  to  section  36,  ante,  p.  64. 

(Jc)  See  section  21d,  post. 


Scavenging  and  Cleansing. 


Regulations  as  to  Streets  and  Houses. 

^2.  Every  local  authority  may,  and  when  required  by  order  of  the  Local  autho- 

Local  Government  Board  shall, (a)  themselves  undertake  or  contract 

p  /  tor  cieansmg 

tor  of  streets  and 

The  removal  of  house  refuse  from  premises  :{b)  _       H^^^^  °^ 

The  cleansing  of  earthclosets,  privies,  ashpits,  and  cesspools  ;  either 
fo/  the  whole  or  any  part  of  their  district :  Moreover,  every  urban 
authority  and  any  rural  authority  invested  by  the  Local  Government 
Board  with  the  requisite  powers(c)  may,  and  when  required  by 
order  of  the  said  board  shall,  themselves  undertake  or  contract  for  the 
proper  cleansing  of  streets,  and  may  also  themselves  undertake  or 
contract  for  the  proper  watering  of  streets  for  the  whole  or  any  part  of 
their  district.  ((^) 

All  matters  collected  by  the  local  authority  or  contractor  in  pursuance 
of  this  section(6')  may  be  sold  or  otherwise  disposed  of,  and  any  profits 
thus  made  by  an  urban  authority  shall  be  carried  to  the  account  of  the 
fund  or  rate  applicable  by  them  for  the  general  purposes  of  this  Act  : 
and  any  profits (/)  thus  made  by  a  rural  authority  in  respect  of  any 
contributory  place  shall  be  carried  to  the  account  of  the  fund  or  rate(^) 
out  of  which  expenses  incurred  under  this  section  by  that  authority  in 
such  contributory  place  are  defrayed. 


70 


THE  PUBLIC  HEALTH  ACT,  1875. 


42.  ^  If  any  person  removes  or  obstructs  the  local  authority  or  contractor 
in  removing  any  matters  by  this  section  authorised  to  be  removed  by 
the  local  authority,  he  shall  for  each  otfence  be  liable  to  a  penalty  not 
exceeding  five  pounds  :  {h)  Provided  that  the  occupier  of  a  house  within 
the  district  shall  not  be  liable  to  such  penalty  in  respect  of  any  such 
matters  which  are  produced  on  his  own  premises  and  are  intended  to  be 
removed  for  sale  or  for  his  own  use,  and  are  in  the  meantime  kept  so  as 
not  to  be  a  nuisance. (2) 

(«)  It  may  be  contended  since  the  case  of  Reg.  v.  Walker,  L.  10  Q.  B.  355  ;  44 
L.  J.  M.  C.  169  ;  33  L.  T.  167  ;  39  J.  P.  438,  tliat  if  this  order  be  disobeyed  the  local 
authority  may  be  indicted  for  a  misdemeanor.  This  is  not  like  orders  of  the  Local 
Government  Board  under  the  Poor  Law  Amendment  Acts,  which  are  enforceable  by 
penalties  according  to  4  &  5  Will.  4,  c.  76,  s.  99.  But  if  the  local  authority  be  not 
liable  to  an  indictment,  they  will  be  open  to  proceedings  by  mandmius,  according  to 
section  299,  post. 

(b)  As  to  the  removal  of  refuse  from  mews  and  other  premises,  see  section  50, 
post,  p.  76. 

In  districts  M'here  the  local  atithority  have  adopted  the  Public  Health  Acts 
Amendment  Act,  1890,  it  is  provided  by  section  26  of  that  Act  that  where  a  local 
authority  themselves  undertake  or  contract  for  the  removal  of  liouse  refuse  they  may 
make  bye-laws  imposing  on  the  occupier  of  any  premises  duties  in  connection  with 
BUch  removal  so  as  to  facilitate  the  work  which  the  local  authority  undertake  or 
contract  for.    See  the  section  and  the  notes  thereto,  post. 

House  refuse  does  not  extend  to  dust  and  ashes,  the  exclusive  produce  of  manu- 
factories. Lyndon  v.  Standbridge,  26  L.  J.  Ex.  386  ;  2  H.  &  N.  45  ;  29  L.  T.  (o.S.) 
111.  And  see  Laio  v.  Dodd,  17  L.  J.  M.  C.  65  ;  1  Ex.  845  ;  10  L.  T.  (o.s.^  286,  309. 
Ashes  arising  from  coals  burnt  in  tlie  furnace  of  a  steam  engine  used  for  the  purpose 
of  sawing  and  lifting  timber  and  other  materials  for  carrying  on  the  business  of  a 
pianoforte  manufacturer,  were  held  not  be  house  refuse  in  Gay  v.  Gadhy,  2  G.  P.  D. 
391  ;  46  L.  J.  M.  C.  260  ;  36  L.  T.  (n.s.)  410  ;  41  J.  P.  503.  The  local  authority 
under  an  order  of  the  Local  Government  Board  are  bound  to  remove  refuse  from  a 
workhouse,  even  though  such  workhouse  may  by  a  local  Act  be  rated  at  a  less 
amount  than  other  property  in  the  parish  or  district.  Holborn  Union  {Guardians  of) 
V.  8t.  Leonard's  {Vestry  of),  Shoreditch,  2  Q.  B.  D.  145  ;  46  L.  J.  Q.  B.  36  ;  35  L.  T. 
(n.s.)  400  ;  24  W.  E.  40  ;  40  J.  P.  740. 

The  local  autliority  are  not  bound  to  remove  articles  improperly  placed  in  a  dust 
bin,  such  as  "  broken  glass,  shoes,  and  other  things  which  it  might  not  be  convenient 
otherwise  to  get  rid  of."  Where  such  articles  were  removed,  and  were  afterwards 
abstracted  by  the  servants  of  a  metropolitan  vestry,  it  was  held  that  the  contractor  for 
the  removal  of  the  house  refuse  was  not  entitled  to  compensation  in  respect  of  them. 
Collins  V.  Faddington  {Vestry  of),  48  L.  J.  Q.  B.  345  ;  40  L.  T.  (n.s.)  843  ;  27  W.  E. 
504  ;  43  J.  P.  367. 

A  police  magistrate  acting  under  18  &  19  Vict.  c.  120,  s.  129,  decided  that  certain 
ashes  from  the  furnaces  of  a  hotel  were  not  "  refuse  of  trade  "  within  this  section,  and 
declined  to  state  a  case  on  the  ground  that  his  decision  was  by  the  section  final  and 
conclusive,  and  that  no  point  of  law  arose.  It  was  held  that  there  was  a  point  of 
law  involved,  and  the  magistrate  was  required  to  state  a  case.  Reg.  v.  Bridge,  24 
Q.  B.  D.  609  ;  59  L.  J.  M.  C.  49  ;  62  L.  T.  (n.s.)  297  ;  38  W.  E.  464  ;  54  J.  P.  629. 
On  a  case  being  stated,  it  appeared  that  the  appellants  had  refused  to  remove  from 
the  respondent's  hotel,  unless  paid  a  reasonable  sum  for  so  doing,  the  ashes  and 
clinkers  produced  in  the  furnaces  of  boilers  used  to  generate  steam  for  supplying 
power  for  the  electric  lighting  of  the  respondent's  hotel,  for  heating  the  public  rooms 
and  passages,  for  cooking,  and  for  working  the  lift  and  pumping  water.  It  was  held 
that  the  ashes  and  clinkers  were  domestic  refuse,  and  not  the  refuse  of  a  trade 
manufacture  or  business.  St.  Martin's  Vestry  v.  Gordon,  59  L.  J.  M.  0.  131  ;  62 
L.  T.  (n.s.)  835  ;  54  J.  P.  791  ;  6  T.  L.  E.  358  ;  affirmed  in  G.  A.  [1891]  1  Q.  B. 
61  ;  60  L.  J.  M.  C.  37  ;  64  L.  T.  (n.s.)  243  ;  39  W.  E.  295  ;  55  J.  P.  437  ;  7 
T.  L.  E.  71.  On  the  other  hand,  clinkers  from  the  boilers  of  a  steam  laundry  were 
held  not  to  be  house  refuse  in  London  and  Provincial  Laundry  Company  v. 
Willesden  Local  Board  [1892],  2  Q.  B.  271  ;  67  L.  T.  (n.s.)  499  ;  40  W.  E.  557  ;  56 
J.  P.  696. 
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(c)  See  section  276,  j^ost.  Note  to 

(d)  Note  the  distinction.  The  authority  may  be  compelled  to  cleanse  the  streets,  Section  42. 
but  may  water  the  streets  at  their  discretion.  '  ' 

(e)  See  Collins  v.  The  Vestry  of  Paddington,  supra.  Matters  collected  nmst  not  be 
disposed  of  so  as  to  cause  injury  to  other  persons.  For  instance,  in  Atkinson  v. 
Corporation  of  Huddersfield  ("  The  Times,"  20th  April,  1893),  Chitty,  J.,  granted  an 
injunction  against  the  defendant  corporation  from  discharging  snow,  street  sweepings, 
and  other  refuse  into  a  river  at  a  point  above  the  mills  of  the  plaintiff  so  as  to  cause 
injury  to  the  plaintiffs  by  the  pollution  of  the  river. 

(/)  It  is  presumed  that  the  contractor  may  contract  to  receive  these  matters  for 
Hs  own  profit,  and  thereby  rediice  the  amount  otherwise  x>ayable  to  him. 

((/)  There  is  some  little  inaccuracy  here.  There  is  no  account  of  any  fund  of  rate 
in  a  rural  authority's  accounts.  The  exj^enses  referred  to  would  be  general  expenses, 
unless  the  Local  Government  Board  make  special  order  in  the  case,  and  the  profit 
should  be  carried  to  the  account  of  such  expenses,  as  the  case  may  lie. 

(/i)  As  to  the  recovery  of  this  penaltj-,  see  section  251,  yost. 

{i)  It  is  not  enough  that  the  matters  are  produced  upon  the  premises  ;  they  must 
be  intended  to  be  removed  for  sale  or  for  use,  as,  for  instance,  for  manure,  and  until 
removed  they  must  be  kept  so  as  not  to  create  a  nuisance  ;  so  that  if  the  matters 
create  a  nuisance,  which  word  must  here,  it  is  presumed,  signify  a  public  nuisance, 
they  may  be  removed  by  the  local  authority  or  the  contractor  without  obstruction. 

Under  57  Geo.  3,  c.  29,  ss.  59,  60,  the  scavenger  of  a  metropolitan  district  was 
entitled  to  take  away  from  houses  and  premises  "  their  soil,  ashes,  cinders,  rubbish, 
dust,  dirt,  and  filth."  It  was  held  that  these  words  included  only  such  dust,  &c.,  as 
were  in  the  contemplation  of  the  owner's  rubbish  or  refuse,  and  whicli  he  desired  to 
dispose  of  in  that  character.  Therefore,  where  brewers  burnt  coals  in  the  process  of 
brewing,  which  coals  were  only  partially  consumed  by  having  once  passed  through 
the  fires,  and  removed  them  mixed  with  the  dust  and  ashes  arising  from  the  same 
fires  to  other  premises  occupied  by  them  where  they  used  them  for  heating  water  to 
cleanse  their  casks,  it  was  held  that  the  scavenger  was  not  entitled  to  claim  any  of 
the  articles  so  removed.    Filhey  v.  Comhe,  2  M.  &  W.  677  ;  1  Jur.  721. 

43.  If  'T'  local  authority  who  have  themselves  undertaken  or  con-  Penalty  on 
tracted  for  the  removal  of  house  refuse  from  premises,  or  the  cleansing  ""^(^j^^^i^J^g 
of  earthclosets,  privies,  ashpits,  and  cesspools,  fail,  without  reasonable  remove 
excuse,  after  notice  in  writing(a)  from  the  occupier  of  any  house  within  refuse,  &c. 
their  district  requiring  them  to  remove  any  house  refuse,  or  to  cleanse 

any  earthcloset,  privy,  ashpit,  or  cesspool,  belonging  to  such  house  or 
used  by  the  occupiers  thereof,  to  cause  the  same  to  be  removed  or 
cleansed,  as  the  case  may  be,  within  seven  days,  the  local  authority  shall 
be  liable  to  pay  to  the  occupier  of  such  house  a  penalty  not  exceeding 
five  shillings  for  every  day  during  which  such  default  continues  after  the 
expiration  of  the  said  period. (A) 

(o)  It  is  not  clear  how  this  notice  is  to  reach  the  local  authority,  wlio  meet  only 
at  intervals.  The  suggestion  which  occurs  is  that  it  should  be  served  upon  their 
clerk  at  the  offices  of  tire  board. 

(6)  See  as  to  the  recovery  of  this  penalty,  section  257,  fost.  It  is  presumed  that  the 
justices  can  settle  the  amount  of  the  penalty  to  be  paid  by  the  authority.  The  cor- 
porate property  of  the  authority,  whether'  urban  or  rural,  would  be  liable  to  a 
distress  for  the  payment  of  this  penalty.  Having  regard  to  the  penalty  imposed  by 
this  section,  it  may  be  doubted  whether  an  occupier  could  maintain  an  action  for 
damages  through  the  failure  to  remove  refuse,  &c.  See  Ellis  v.  Strand  District  Board 
of  Works,  67  L.  T.  (n.s.)  307  ;  8  T.  L.  R.  739  ;  and  Saunders  v.  Holborn  District 
Board  of  Works  [1895],  1  Q.  B.  64  ;  64  L.  J.  0.  B.  101  :  71  L.  T.  (n.S.)  519  ;  43 
W.  R.  26;  11  T.  L.  R.  5. 

44.  Where  the  local  authority  do  not  themselves  undertake  or  coli-  Power  of 

tract  for—  '"'^^l  •'^'^th?" 

rity  to  make 

The  cleansing  of  footways  and  pavements(a)  adjoining  any  premises,  bye-laws 


72 


tSe  public  Health  act,  1875. 


Section  44.      The  removal  of  house  refuse(?^)  from  any  premises, 

diit'°of  cleans  """^^^  cleansing  of  earthclosets,  privies,  ashpits,  and  cesspools  belonging 
ingf L^,oT^'  any  premises, 

occupier.  ^\yQj  y^n^J  jj^g^^Q  bye-laws  imposing  the  duty(r)  of  siich  cleansing  or 
removal,  at  such  intervals  as  they  think  fit,  on  the  occupier  of  any  such 
premises. 

An  urban  authority  may  also  make  bye-laws(c)  for  the  prevention  of 
nuisances  arising  from  snow,  filth,  dust,  ashes,  and  rubbish, (f?)  and  for 
the  prevention  of  the  keeping  of  animals(^')  on  any  premises  so  as  to  be 
injurious  to  health. 

(a)  These  are  included  under  tlie  term  streets  in  section  42.  The  local  authority- 
may  contract  for  the  cleansing  of  the  road,  and  make  bye-laws  for  the  cleansing  of 
footways  and  pavements,  but  they  cannot  make  bye-laws  for  the  cleansing  of  the 
roads. 

(6)  As  to  what  is  house  refuse,  see  section  42,  note  (6),  ante,  p.  70. 

(c)  As  to  the  making,  confirmation,  and  enforcement  of  these  bye-laws,  see  sections 
182-4,  and  section  257.  The  bye-laws  under  this  section  are  confined  to  the  imposing 
of  the  duty.  The  section  does  not  authorise  any  direction  as  to  the  manner  of 
cleansing,  except  so  far  as  prescribing  the  intervals. 

In  districts  where  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict, 
c.  59),  is  in  force,  reference  should  be  made  to  section  26  of  that  Act,  which  provides 
as  follows : — 

(1.)  An  urban  authority  may  make  bye-laws  in  respect  of  the  following  matters, 
namely : 

(«.)  For  prescribing  the  times  for  the  removal  or  carriage  through  the  streets  of 
any  ftecal  or  offensive  or  noxious  matter  or  liquid,  whether  such  matter  or 
liquid  sliall  be  in  course  of  removal  or  carriage  from  within  or  without  or 
through  their  district ; 

(&.)  For  providing  that  the  vessel,  receptacle,  cart,  or  carriage  used  therefor  shall  be 
projierly  consti'ucted  and  covered  so  as  to  prevent  the  escape  of  any  such 
matter  or  liquid  ; 

(c.)  For  compelling  the  cleansing  of  any  place  whereon  such  matter  or  liquid  shall 
have  been  dropped  or  spilt  in  such  removal  or  carriage. 

See  the  section  and  the  notes  thereto,  post. 

(d)  Sweeping  mud  into  a  sewer  was  held  to  be  an  offence  against  18  &  19  Vict, 
c.  120,  s.  205,  which  forbids  the  sweeping  into  any  sewer  of  any  "  soil,  rubbish,  or 
filth,  or  any  other  thing."  Metropolitan  Board  of  Works  v.  Eaton,  50  L.  T.  (n.s.)  634  ; 
48  J.  P.  611. 

(e)  See  further  the  provisions  of  section  91,  as  to  nuisances  arising  out  of  some  of 
these  matters. 

In  Everett  v.  Grapes,  3  L.  T.  (n.s.)  669;  25  J.  P.  644,  it  was  held  under  5  &  6 
Will.  4,  c.  76,  s.  90,  that  a  bye-law  aimed  against  keeping  pigs  in  a  borough  generally, 
instead  of  keeping  them  so  as  not  to  be  a  nuisance,  was  bad.  But  see  Wanstead 
Local  Board  of  Health  v.  Wooster,  55  L.  T.  81  ;  37  J.  P.  403  ;  38  J.  P.  21,  where  a 
bye-law  preventing  any  occupier  of  a  house  keeping  pigs  within  100  feet  of  a 
dwelling-house  was  held  to  be  valid  on  the  ground  that  the  doing  so  was  likely  to 
be  a  nuisance,  that  it  might  be  prohibited  altogether.  It  was  decided  in  the 
same  case  that  the  bye-law  might  require  the  removal  of  filth,  &c.,  without  any 
previous  requisition  by  the  local  authority.  But  the  principle  of  this  decision  was 
held  to  apply  only  to  urban  and  not  to  rural  districts.  Therefore,  where  a  rural 
authority  having  urban  powers  under  this  section  made  a  bye-law  prohibiting  the 
keeping  of  swine  within  the  distance  of  50  feet  from  any  dwelling-house  within  their 
district,  it  was  held  that  the  bye-law  was  unreasonable  and  bad.  Heap  v.  Burnley 
Union,  12  Q.  B.  D.  617  ;  53  L.  J.  M.  C.  76  ;  32  W.  R.  661  ;  48  J.  P.  359.  Lord 
Coleridge,  C.J.,  said  it  was  impossible  to  attempt  to  lay  down  what  under  all 
circumstances  would  be  a  reasonable  bye-law  ;  but  it  seemed  to  him  unreasonable  to 
say,  that  in  country  districts  nobody  should  keep  a  pig  within  50  feet  of  his  dwelling- 
house.    The  corresponding  section  of  the  Public  Health  (Ireland)  Act,  1878  (41  &  42 
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Vict.  c.  52),  s.  54,  enables  urban  authorities  to  make  bye-laws  for  "  the  regulation  of  Note  to 
the  keeping  of  animals  upon  any  premises,  or  for  the  prevention  of  such  keeping  so  Section  44. 
as  to  be  injurious  to  health."  A  bye-law  made  under  this  section  was  as  follows  : 
"No  swine  shall  be  kept  in  any  yard  within  a  distance  of  21  feet  from  a  dwelling- 
house  or  public  building  or  any  building  in  which  any  persons  may  be  or  may  be 
intended  to  be  employed  in  any  manufacture,  trade,  or  business  without  the  special 
permission  of  the  sanitary  authority."  It  was  held  that  this  bye-law  was  valid. 
Lutton  V.  Doherty,  16  L.  K.  Jr.  493. 

It  is  not  necessary  in  order  to  procure  a  conviction  under  such  a  bye-law  that  a 
nuisance  has  been  caused  hy  the  defendants'  disobedience  of  the  bye-law.  Tong  Street 
Local  Board  v.  Seed,  39  J.  P.  278.  A  bye-law  made  by  an  urban  authoritj^  imjjosed  a 
penalty  for  keeping  swine  within  50  yards  of  a  dwelling-house.  The  defenclant,  in 
the  course  of  his  business,  on  receiving  orders  for  the  sale  of  pigs,  used  to  bring  them 
into  the  urban  district  within  50  yards  of  a  dwelling-house  in  the  morning  and  keep 
them  there  till  the  evening,  when  they  were  sent  off  liy  railway'  or  otherwise.  The 
pigs  were  not  fed  on  the  premises  nor  even  allowed  to  remain  there  at  night.  And 
it  was  held  that  there  was,  nevertheless,  a  keeping  of  the  swine  within  50  yards  of 
the  dwelling-house,  contrary  to  the  bye-law.  Steers  v.  Manton,  57  J.  P.  584.  See 
further  as  to  the  keeping  pigs,  section  47,  sub-section  (1),  jjosi,  p.  74. 


4-5.  -^iiy  iti'ban  authority  may,  if  they  see  fit,  provide  in  projjer  and  Power  to 
convenient  situations  receptacles  for  the  temporary  deposit  and  collection  [^ig^^fJIJ^^^^'' 
of  dust,  ashes,  and  rubbish ;  they  may  also  provide  fit  buildings  and  deposit  of 
places  for  the  deposit  of  any  matters  collected  by  them  in  pursuance  of  rubbish, 
this  part  of  this  Act. 

As  to  the  acquisition  of  land  for  the  purposes  of  this  section,  see  section  \1b,pod ; 
and  as  to  the  expense,  see  section  207,  iwst. 

In  districts  where  the  Public  Health  Acts  Amendment  Act,  1890,  has  been  adopted, 
the  local  authority  may  make  regirlations  and  bye-laws  for  sanitary  conveniences 
provided  by  them.    See  section  20  of  the  Act,  'post. 


46.  Where,  on  the  certificate  of  the  medical  officer  of  health  or  of  ^'^J^g^^^jj''® 
any  two  medical  practitioners,  («)  it  appears  to  any  local  authority  that  certificatTof 
any  house  or  part  thereof  is  in  such  a  filthy  or  unwholesome  condition  officer  of 
that  the  health  of  any  person  is  affected  or  endangered  thereby,  or  that  ^ealth  or  of 
the  whitewashing,  cleansing,  or  purifying  of  any  house  or  part  thereof  pTrctitioners. 
would  tend  to  prevent  or  check  infectious  disease,  the  local  authority 
shall  give  notice  in  writing  (/v)  to  the  owner  or  occiipier(c)  of  such  house 
or  part  thereof  to  whitewash,  cleanse  or  purify  the  same,  as  the  case  may 
require. 

If  the  person  to  whom  notice  is  so  given  fails  to  comply  therewith 
within  the  time  therein  specified,  he  shall  be  liable  to  a  penalty  not 
exceeding  ten  shillings  for  every  day  during  which  he  continues  to 
make  default ;  and  the  local  authority  may,  if  they  think  fit,  cause  such 
house  or  part  thereof  to  be  whitewashed,  cleansed,  or  purified,  and  may 
recover  in  a  summary  manner  the  expenses((/)  incurred  by  them  in  so 
doing  from  the  person  in  default. (6') 

(a)  They  must  be  persons  registered  imder  21  &  22  Vict.  c.  90,  and  49  &  50  Vict, 
c.  48.  Certificates  signed  by  unregistered  persons  are  invalid :  see  21  &  22  Vict.  c.  90, 
s.  37,  and  23  Vict.  c.  7. 

('))  See  as  to  this  notice  sections  266,  267,  post.  The  authority  may  select  either 
the  owner  (defined  in  section  4,  ante,  p.  6),  or  the  occupier. 

(c)  See  section  306,  post,  under  which  the  owner  may  be  empowered  to  enter  to  do 
these  works  when  the  occupier  prevents  him. 

(rf)  See  as  to  the  recovery  of  the  penalty  and  expenses  section  257,  iwst.  And  see 
note  (e)  to  section  21,  ante,  p.  53. 
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Note  to  (e)  Further  provisions  are  contained  in  the  clauses  relating  to  nuisances,  sections 
Section  46.  91—7,  2wst.  See  also  the  provisions  of  the  Factory  Acts,  1878  (41  &  42  Vict.  c.  16, 
■  ss.  33—7),  1883  and  1891.  These  Acts,  which  relate  to  certain  factories  and  to 
bakehouses,  are  set  out  in  the  Appendix.  See  also  the  provisions  of  the  Infectious 
Disease  Prevention  Act,  1890  (53  &  54  Vict.  c.  34),  s.  5,  jjosf,  and  the  Housing  of  the 
Working  Classes  Act,  1890,  post.  The  latter  Act  deals  with  houses  in  a  condition 
dangerous  to  health,  so  as  to  be  unfit  for  human  habitation. 

47.  Any  person  who  in  any  urban  district — 

(1.)  Keeps  any  swine  or  pigstye  in  any  dwelling-house,  or  so  as  to  be 
a  nuisance  to  any  person  ;(a)  or 

(2.)  Suffers  any  waste  or  stagnant  water  to  remain  in  any  cellar  or 
place  within  any  dwelling-house  for  twenty-four  hours  after 
written  notice  (6)  to  him  from  the  urban  authority  to  remove 
the  same  ;  or 

(3.)  Allows  the  contents  of  any  watercloset,  privy,  or  cesspool,  to  over- 
flow or  soak  therefrom, 

shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  forty 
shillings,  and  to  a  further  penalty  not  exceeding  five  shillings  for  every 
day  during  which  the  offence  is  continued,  (c)  and  the  ui'ban  authority 
shall(6?)  abate  or  cause  to  be  abated  every  such  nuisance,  and  may 
recover  in  a  summary  manner  (t?)  the  expenses  inciu'red  by  them  in  so 
doing  from  the  occupier  (/)  of  the  premises  on  which  the  nuisance 
exists. 

(a)  Keeping  swine  in  a  city  is  a  nuisance  at  common  law.  Reg.  v.  Wir/g,  Salk. 
460.  The  sirb-section  is  expressed  very  generally,  and  seems  to  give  a  public  remedy 
for  a  private  grievance.  The  bye-law  referred  to  in  section  44,  ante,  p.  72,  regulates 
the  erection  of  a  pigstye  whether  a  nuisance  to  any  person  arises  or  not ;  but  if  a 
nuisance  be  caused,  the  bye-law  will  not  protect  the  offender.  See  as  to  swine  in  the 
metropolis  (54 &  65  Vict.  c.  76,  s.  17).  Chelsea  {Vestry  of)  v.  King,  34  L.  J.  M.  C.  9  ; 
29  J.  P.  39. 

The  sub-section  applies  not  merely  to  the  keeping  of  swine  in  improper  places, 
but  to  keeping  in  an  improper  manner.  Digby  v.  est  Ham  Local  Board,  22  J.  P.  304. 
It  is  not  necessary  to  prove  that  the  keeping  of  the  swine  is  injurious  to  health. 
Banbury  Sanitary  Authority  v.  Page,  8  Q.  B.  D.  97  ;  51  L.  J.  M.  C.  21  ;  45  L.  T.  (n.s.) 
759  ;  30  W.  E.  415  ;  46  J.  P.  184.  It  is  clear  swine  are  not  to  be  kept  in  a  dwelling- 
house  at  all. 

(6)  See  as  to  this  notice,  which,  as  it  seems,  should  be  given  by  the  clerk  of  tlie 
authority,  sections  266,  267. 

(c)  See  section  251,  as  to  the  recovery  of  the  penalty.  It  would  seem  that  the 
continuance  referred  to,  except  under  sub-section  (2),  must  be  after  the  conviction,  for 
there  is  no  other  date  from  which  the  time  is  to  be  calculated  under  sub-sections 
(1)  and  (3). 

(d)  This  appears  to  be  a  peremptory  direction  to  the  urban  authority,  the  default 
of  which  may  bring  them  under  the  operation  of  section  299. 

(e)  As  to  the  recovery  of  these  expenses,  see  note  (e)  to  section  21,  ante,  p.  53,  and 
section  251,  post. 

(/)  Note  here  that  the  recovery  is  to  be  from  the  occupier  ;  no  recourse  is  given 
against  the  owner. 

It  will  be  considered  that  this  section  applies  to  such  matters  as  would  geherallj' 
form  nuisances  to  which  section  9\,post,  and  the  subseqi'ent  sections  would  apply. 
Then  recourse  may  be  had  against  the  owner  as  well  as  the  occupier.  The  above 
section  does  not  require  proof  of  any  injury  to  health.  See  Banbury  Sanitary 
Authority  v.  Page,  siqm. 
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Ojfensive  Ditches  and  Collections  of  Matter,  Section  48. 

4-8.  Where  any  watercourse  or  open  ditch  lying  near  to  or  forming  Pioyision  for 
the  boundary  between  the  district  of  any  local  authority  and  any  adjoin-  °J?,3g™fQ^? 
ing  district  is  foul  and  offensive,  so  as  injuriously  to  affect  the  district  of  cleansing 
such  local  authority,  any  justice  having  jurisdiction  in  such  adjoining  offensive 
district  may,  on  the  application  of  such  local  authority, (a)  summon  the  ^^^f^ 
local  authority  of  such  adjoining  disti-ict  to  appear  before  a  court  of  forming  the 
summary  jurisdiction to  show  cause  why  an  order  should  not  be  made  boundaries  of 
by  such  court  for  cleansing  such  watercourse  or  open  ditch  and  for  '^'^•^'^'I'^ts. 
executing  such  permanent  or  other  structural  works  as  may  appear  to 
such  court  to  be  necessary  ;  and  such  court,  after  hearing  the  parties,  or 
ex  parte  in  case  of  the  default  of  any  of  them  to  appear,  may  make  such 
order  (c)  with  reference  to  the  execution  of  the  works,  and  the  persons 
by  whom  the  same  shall  be  executed,  and  by  whom  and  in  what  propor- 
tions the  costs  of  such  works  shall  be  paid,  and  also  as  to  the  amount 
thereof  and  the  time  and  mode  of  payment,  as  to  such  court  may  seem 
reasonable. 

(a)  It  is  presumed  that  tliis  applicatiou  must  be  made  by  an  officer  of  tlie  local 
authority,  who  will  be  directed  to  make  such  application  by  order  of  the  board,  and 
enter  it  on  the  minutes.  It  cannot  l)e  necessary  that  the  application  should  be  under 
seal.    As  to  the  appearance  of  the  authority  summoned,  see  section  259,  post. 

(b)  See  the  definition  in  section  4,  ante,  p.  22. 

(c)  This  order  will  justify  the  entry  on  any  lands  when  the  entry  may  be  necessary 
for  the  execution  of  the  order.  As  to  compensation,  see  section  308,  post.  As  to  the 
time  allowed  for  appealing  from  the  order,  see  section  269,  jjosi,  and  Ecg.  v. 
Barnet  Rural  Sanitary  Authority,  1  Q.  B.  D.  558  ;  45  L.J.  M.  C.  105  ;  35  L.  T.  (n.s.) 
362  ;  41  J.  P.  6.  The  Woburn  Rural  Sanitary  Authority  summoned  the  Newport 
Pagnell  Rural  Sanitary  Authority  under  the  above  section,  for  not  cleansing  a  ditch 
sititated  on  the  boundary  of,  but  in,  the  Newport  Pagnell  district.  The  justices  made 
an  order  on  the  Woburn  authority  to  cleanse  the  ditch,  the  nuisance  being  caused 
by  sewage  from  the  Woburn  di3trict.  The  Woburn  authority  contended  that  they 
could  not  comply  with  the  order  without  committing  a  trespass,  but  it  was  held 
that  such  a  defence  could  not  be  set  up  under  the  above  section,  and  tliat  the  order 
was  right.  Wohurn  Sanitary  Authority  v.  Newport  Pagnell  Sanitary  Authority,  51 
J.  P.  356. 


49.  Where  in  any  urban  district  it  appears  to  the  inspector  of  Removal  of 
nuisances  that  any  accumulation  of  manure,  dung,  soil,  or  filth,  or  other  ^^^'^  °^ 
offensive  or  noxious  matter  ought  to  be  removed,  he  shall  give  notice  to  specter  of 
the  person  to  whom  the  same  belongs,  or  to  the  occupier  of  the  premises  nuisances, 
whereon  it  exists,  to  remove  the  same  ;(a)  and  if  such  notice  is  not  com- 
plied with  within  twenty-four  hours  from  the  service  thereof,  the  manure, 
dung,  soil,  or  filth,  or  matter  referred  to,  shall  be  vested  in  and  be  sold  or 
disposed  of  by  the  urban  authority, (6)  and  the  proceeds  thereof  shall  be 
applied  in  payment  of  the  expenses  incurred  by  them  in  the  execution  of 
this  section  ;  and  the  surplus  (if  any)  shall  be  paid,  on  demand,  to  the 
owner  of  the  matter  removed. 

The  expenses  of  removal  by  the  urban  authority  of  any  such  accumula- 
tion, if  and  so  far  as  they  are  not  covered  by  the  sale  thereof,  may  be 
recovered  by  the  urban  authority  in  a  summary  manner((')  from  the 
person  to  whom  the  accumulation  belongs,  or  from  the  occupier  of  the 
premises,  or  (where  there  is  no  occupier)  from  the  owiier.(c^) 

(a)  A  pier  and  harbour  company,  in  whom  a  harbour  was  vested,  were  held  bound, 
under  18  &  19  Vict.  c.  121,  s.  12,  to  remove  sea-weed,  which,  by  the  action  of  the  sea 
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was  drifted  into  tlie  harbour,  and  being  left  there  became  a  nuisance.  Margate  Pier 
and  Harbour  Proprietors  v.  Margate  Town  Council,  20  L.  T.  (n.s.)  564  ;  33  J.  P. 
437.  An  accumulation  of  stable  dung,  which  may  be  dealt  with  under  this 
section,  niav  also  be  within  the  provisions  of  section  91 — 94,  vast.  Smith  v.  Waqliorn, 
27  J.  P.  744. 

(6j  No  express  jjower  is  given  in  this  clause  to  the  officer  to  enter  and  remove  the 
offensive  matter;  but  it  is  implied,  otherwise  there  would  be  no  expenses  in  the 
execution  of  the  section.  A  similar  clause  existed  in  11  &  12  Vict.  c.  63,  s.  59,  and 
in  18  &  19  Vict.  c.  121,  s.  18  ;  but  the  latter  Act  took  effect  after  an  order  of 
justices  for  the  abatement  of  a  nuisance.  The  present  Act  adopts  the  jJrovision.s 
in  the  latter  Act  for  the  disposal  of  the  surplus,  and  not  that  of  the  earlier  Act, 
so  that  the  owner  may  sometimes  be  benefited  by  the  action  of  the  local  authority. 
As  to  the  sale  of  the  matters,  see  section  101,  post.  It  must  be  noticed  that  a  sale 
is  not  absolutely  recj^uired,  but  they  may  be  otherwise  disposed  of,  perhaps  by 
deposits  on  lands  of  the  local  authority,  on  payment  of  the  value  minus  the  cost 
of  removal. 

(c)  See,  as  to  the  recovery  of  these  expenses,  note  (e)  to  section  21,  ante,  p.  53,  and 
section  251,  loost. 

(cl)  See  the  definition  in  section  4,  ante,  p.  6. 


Periodical 
removal  of 
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mises. 


50.  Notice  may  be  given  by  any  urban  antliority  (by  public 
annoitncement(a)  in  the  district  or  otlierv\fise)  for  the  periodical  removal 
of  manure  or  other  refuse  matter  from  mews,  stables,  or  other  premises  ; 
and  vi^here  any  such  notice  has  been  given  any  person  to  whom  the 
nianure  or  other  refuse  matter  belongs  who  fails  so  to  remove  the  same, 
or  permits  a  further  accmmilation,  and  does  not  continue  such  periodical 
removal  at  such  intervals  as  the  urban  authority  direct,  shall  be  liable, 
without  further  notice,  to  a  penalty  not  exceeding  twenty  shillings  (&)  for 
each  day  during  which  such  manure  or  other  refuse  matter  is  permitted 
to  accumulate. 

(ft)  This  word  was  used  in  29  &  30  Vict.  c.  90,  s.  53,  from  which  this  clause  is 
taken.  It  is  of  no  definite  meaning.  An  advertisement  in  the  district  of  the  local 
authority,  and  printed  placards  affixed  to  the  walls  of  mews,  stables,  or  other  places, 
seem  to  satisfy  the  term.  Compare  section  36  (2)  of  the  Public  Health  (London) 
Act,  1891  (53  &  54  Vict.  c.  76). 

(6)  As  to  the  recovery  of  this  penalty,  see  section  251,  post.  The  accumulation 
referred  to  must  be  after  the  notice 
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Poioers  of  Local  Authority  in  relation  to  Supply  of  Water. 

51.  Any  urban  authority  may(a)  provide  their  district,  or  any  part 
thereof,  and  any  rural  authority  may(a)  provide  their  district  or  any 
contributory  place  therein,  or  any  part  of  any  such  contributory  place, 
with  a  supply  of  water  proper  and  sufficient  for  public  and  private 
purposes, (/))  and  for  those  purposes,  or  any  of  them,  may — 

(1.)  Construct  and  maintain  waterworks,  (c)  dig  wells,  and  do  any 
other  necessary  acts  ;  and 

(2.)  Take  on  lease  or  hire  any  waterworks, (c)  and  (with  the  sanction 
of  the  Local  Government  Board)  purchase  any  waterworks,  (c) 
or  any  water  or  right  to  take  or  convey  water,  either  within  or 
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without  their  district, and  any  rights,  powers,  and  privileges  Section  51. 
of  any  water  company  ;  (<?)  and 

(3.)  Contract(/)  with  any  person  for  a  supply  of  water. 

(a)  These  words  are  in  themselves  permissive  and  enabling,  but  if  the  local 
ivithority  do  not  avail  themselves  of  this  power  where  water  is  required,  and  they 
:an  procure  it,  they  will  be  in  default,  and  proceedings  may  be  taken  under 
ection  299,  post.  Although  this  section  imposes  on  a  rural  sanitary  authority  a 
luty  to  provide  water  for  tlieir  district,  they  cannot  promote  a  private  bill  t  >  attain 
liat  end.  Gleverton  v.  St.  Germain's  Rural  Sanitary  Authority,  56  L.  J.  Q.  B.  83  ;  3 
r.  L.  R.  43.  As  to  the  powers  of  a  jjarish  council  in  relation  to  water  supply,  see 
lection  8  (1  e,  i,  k)  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  but  it  is 
ipecially  provided  by  sub-section  (3)  of  that  section  that  nothing  in  that  section  shall 
lerogate  from  any  obligation  of  a  district  council  with  respect  to  the  supply  of 
vater  or  the  execution  of  sanitary  works. 

The  Public  Health  (Water)  Act,  1878  (which  is  set  out  at  length,  jjos<),pi'ovides  by 
;ection  3  that  it  shall  be  the  duty  of  every  rural  sanitary  authority  to  see  tliat  every 
)ccupied  dwelling-house  within  their  district  has,  within  a  reasonable  distance,  an 
ivailable  supply  of  water  sufficient  for  the  consumption  and  use  for  domestic  pur- 
Doses  of  the  inmates  of  the  house.  It  may,  therefore,  be  the  duty  of  a  rural  sanitary 
luthority  to  provide  a  water  supply.  The  same  section  provides  that  nothing  in  the 
^ct  is  to  be  deemed  to  relieve  the  authority  of  their  duty  to  provide  a  water  supply 
.inder  the  Act  of  1875.  Section  11  of  the  Act  of  1878  provides  thst  the  Local 
jrovernment  Board  may,  if  they  think  fit,  by  order  invest  any  urban  sanitary 
luthority  with  all  or  any  of  the  powers  and  duties  which  are  by  that  Act  given 
;o  a  rural  sanitary  authority,  and  such  investment  may  be  made  either  uncondi- 
ionally  or  subject  to  any  conditions  to  be  sj^ecitied  by  the  board  as  to  the  time, 
3ortion  of  the  district,  or  manner  during  at  or  in  ^vhich  the  powers  and  duties  are  to 
3e  exercised. 

(6)  By  11  &  12  Vict.  c.  63,  s.  75,  the  power  was  linuted  to  private  purposes.  This 
jection  extends  it  to  jjublic  jnirposes  also,  but  this  general  language  must  be  qualified 
ay  the  nature  and  extent  of  the  district.  See  also  West  Surrey  Water  Company  v. 
luardians  of  Ghertsey  Union,  cited  in  the  notes  to  section  52,  fost,  p.  79. 

(c)  See  the  definition  of  tvaterivorks  in  section  4,  ante,  p.  21.  This  sanction  of 
the  Local  Government  Board  is  introduced  for  the  first  time,  and  will  operate  to 
protect  both  the  owners  of  water  rights  and  the  interests  of  the  ratepayers.  As 
this  section  enables  the  local  authority  to  purchase,  so  section  63, 2}0st,  p.  89,  provides 
for  the  sale  to  them. 

An  agreement  (sanctioned  by  Act  of  Parliament)  was  entered  into  between  two 
water  companies,  by  which  it  was  agreed  that  company  A.  should  take  over  the 
works,  provide  for  a  mortgage  debt,  and  pay  interest  on  the  shares  of  company  B. 
This  transaction  was  cariied  into  effect  by  an  indenture  of  January,  1857,  which 
provided  that  if  company  A.  (or  their  intended  assignees,  the  corporation  or  local 
board  of  health),  being  desirous  of  becoming  the  absolute  and  unrestricted  owners  of 
the  works  of  company  B.,  subject  only  to  the  mortgage  debt,  should  "  on  or  before 
any  25th  December,  after  having  given  to  company  B.  six  months'  previous  notice  of 
their  desire  to  avail  themselves  of  the  option  thereby  given,  pay  unto  company  B. 
46,246/.,  the  amount  of  their  share  capital,  the  party  so  paying  should  become 
absolutely  entitled  to  the  works.  In  June,  1870,  the  corporation,  who  had  acquired 
the  interest  of  company  A.,  gave  notice  to  company  B.  of  their  intention  to  pay  the 
46,246/.  on  the  25th  December  following,  but  were  unable,  from  want  of  funds,  to 
carry  oat  the  purchase.  In  June,  1871,  they  again  gave  notice  that  they  would  pay 
the  money  on  the  25th  December,  1871  : — Held,  that  the  corporation  by  giving  the 
first  notice  and  failing  to  act  upon  it,  had  not  lost  the  riglit  given  to  them  by  the 
deed  of  January,  1857,  of  purchasing  after  six  months'  notice  on  or  before  any  25th 
of  December.  JFarcl  v.  Wolverhampton  Waterworks  Gompany,  L.  E.  13  Eq.  243  ;  41 
L.  J.  Ch.  308  ;  25  L.  T.  (n.s.)  487  ;  30  W.  R.  85.  A  water  board  was  constituted  by 
special  Act  witli  the  right  of  supplying  water  within  the  boundaries  of  two  boroughs 
and  certain  outlying  districts,  provided  that  when  so  required  by  the  sanitary 
authority  of  any  sach  outlying  district  the  board  should  sell  to  such  sanitary 
authority  the  mains,  pipes,  and  fittings  belonging  to  the  boai'd  within  that  district  at 
a  price  to  be  fixed,  in  default  of  agreement,  by  an  arbitrator,  and  that  after  such  sale 
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Note  to  tlie  board  slionld  cease  to  supply  water  within  such  district.  In  an  arbitration 
Section  51.  under  this  proviso,  between  the  board  and  an  outlying  district,  it  was  held  by  the 
House  of  Lords  that  in  fixing  the  price  the  basis  of  calculation  should  be  merely  the 
value  of  the  mains,  pipes,  and  fittings  regarded  as  j)lant  iri  situ,  capable  of  earning  a 
profit,  and  that  the  arbitrator  must  not  include  in  the  price  compensation  to  the 
board  for  the  loss  of  the  right  to  supply  water  in  the  outlying  district  after  the  sale. 
Stockton  and  MidcUeshrough  Water  Board  v.  Kirkleatham  Local  Board  [1893], 
A.  C.  444  ;  63  L.  J.  Q.  B.  56  ;  69  L.  T.  (n.s.)  661  ;  57  J.  P.  772  ;  1  E.  288. 

The  Limited  Owners  Reservoirs  and  Water  Sujjply  Further  Facilities  Act,  1877 
(40  &  41  Vict.  c.  31),  po«f,  provides  that  the  construction  or  erection  of  reservoirs  or 
other  works  of  a  permanent  character  for  the  supply  of  water  to  any  sanitary  or 
other  local  authority  or  water  comjian)^,  shall  be  deemed  to  be  an  improvement  of 
land  within  the  meaning  of  27  &  28  Vict.  c.  114,  s.  9,  and  shall  be  sanctioned  by  the 
commissioners  if  it  can  be  shown  to  their  satisfaction  that  such  reservoirs  or  works 
will  effect  a  permanent  yearly  increase  in  the  value  of  settled  lands,  or  will  be 
permanently  productive  of  a  yearly  revenue  to  the  owner  of  such  lands  exceeding 
the  yearly  amount  proposed  to  be  charged  thereon  ;  and  the  construction  of  such 
works  is  to  be  deemed  to  include  the  purchase  by  the  landowner  of  any  water  right 
or  other  easement  which  might  otherwise  interfere  with  or  prevent  tlie  construction 
of  the  same  or  any  such  supply  of  water  as  aforesaid  (section  6).  Any  landowner 
charging  or  proposing  to  charge  his  estate  with  the  cost  of  the  construction  of 
reservoirs  or  other  works  for  the  supply  of  Avater  under  the  Act,  may  enter  into  any 
agreement  for  the  supply  of  water  to  any  sanitary  or  other  local  authority,  for  any 
term  not  exceeding  the  number  of  years  during  which  the  cost  of  the  improvement 
or  any  part  of  it  is  made  a  charge  upon  the  estate  :  Provided  that  every  such  agree- 
ment be  aiiiproved  of  by  the  commissioners,  and  that  no  premium  or  benefit  in  the 
nature  of  a  premium  be  reserved  thereby  by  the  landowner  (section  6).  The  com- 
missioners referred  to  are  the  Inclosure  Commissioners,  afterwards  the  Land  Com- 
missioners under  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  48,  and  now  the 
Board  of  Agriculture  under  52  &  53  Vict.  c.  30,  s.  2. 

As  to  the  rating  of  waterworks  provided  by  a  local  authority,  see  Eeg.  \.  Went 
Middlesex  Waterworks  Gompcmy,  1  E.  &  E.  716  ;  28  L.  J.  M.  C.  135  ;  32  L.  T.  (o.s.) 
388  ;  Ghelsia  Waterworks  Company  v.  Overseers  of  Putney,  8  W.  E.  607  ;  Worcester 
{Mayor  of)  v.  Droitwich  Assessment  Committee,  2  Ex.  D.  49  ;  46  L.  J.  M.  C.  241  ;  36 
L.  T.  (n.s.)  186  ;  25  W.  R.  336  ;  41  J.  P.  355  ;  Peterborough  {Mayor  of)  v.  Stamford 
Union,  31  W.  R.  949  ;  Reg.  v.  South  Staffordshire  Watenvorks  Company,  16  Q.  B.  D. 
359  ;  55  L.  J.  M.  C.  88  ;  54  L.  T.  (n.s.)  786  ;  34  W.  R.  242  ;  50  J.  P.  20  ;  Dewsbury 
and  Heckmondwike  Waterworks  Board  v.  Penistone  Union,  17  Q.  B.  D.  384  ;  55  L.  J. 
M.  0.  121 ;  54  L.  T.  (n.s.)  592;  34  W.  R.  662;  Reg.  y.Birstall  Local  Board,  I  T.  L.  R. 
541  ;  Merthyr  Tydfil  Local  Board  v.  Merthyr  Tydfil  Union  [1891],  1  Q.  B.  186  ;  60 
L.  J.  M.  C.  42  ;  63  L.  T.  (n.s.)  647  ;  39  W.  R.  255  ;  55  J.  P.  294. 

{d)  It  will  be  seen  that  section  332,  post,  prevents  the  water  rights  of 
proprietors  from  being  injuriously  affected  without  their  consent  ;  but  as  section  176 
enables  the  provisions  of  tlie  Lands  Clauses  Act  to  be  put  in  force,  it  is  presumed 
that  when  any  water  rights  would  be  so  affected,  they  may  be  purchased  compul- 
sorily.  Section  175  enables  land  and  certain  obstructions  to  the  sirpply  of  water  to 
be  purchased. 

In  Bush  V.  Trowbridge  Waterworks  Company,  L.  R.  10  Ch.  459  ;  44  L.  J.  Ch.  645  ; 
33  L.  T.  (n.s.)  137  ;  23  W.  R.  641  ;  39  J.  P.  660,  it  was  held  that  the  abstraction 
by  a  waterworks  company  from  a  stream  did  not  entitle  a  riparian  proprietor 
below  to  require  the  company  to  treat  for  the  purchase  of  his  interest  in  the  stream, 
but  only  entitled  him  to  compensation  as  for  land  injuriously  affected.  But  when  a 
company  had  power  to  divert  the  whole  of  a  stream,  and  gave  notice  of  their  inten- 
tion to  do  so,  it  was  held  that  they  were  bound  to  jiurchase  the  entire  interest  of  the 
riparian  proprietors  below.  Stone  v.  Mayor,  d-c,  of  Yeovil,  2  C.  P.  D.  99  ;  46 
L.  J.  C.  P.  137  ;  36  L.  T.  (n.s.)  279  ;  25  W.  R.  240  ;  42  J.  P.  212,  following 
Ferrand  v.  Coi-poration  of  Bradford,  21  Beav.  412.  It  is  to  be  observed  that  a 
riparian  owner  has  merely  a  right  to  the  use  of  the  water  as  it  passes  through  his 
property.  He  cannot  divert  it  into  a  reservoir  for  the  purpose  of  disposing  of  it  to 
the  inhabitants  of  a  town.  Sivindon  Waterworks  Gomfany  v.  Wilts  and  Berks  Canal 
Navigation  Company,  L.  R.  7  H.  L.  697  ;  45  L.  J.  Ch.  638  ;  33  L.  T.  (n.s.)  513  ;  40 
J.  P.  804.  And  a  local  board  possessing  land  on  the  bank  of  a  stream  have  no  greater 
right.  Owen  v.  Davis,  W.  N.  (1874),  p.  175.  A  riparian  owner  cannot,  except  as 
against  himself,  confer  on  another  person  any  right  to  use  the  water,  and  such  user 
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3  wrongful  if  it  affects  the  rights  of  other  j^i'oprietors.    Ormerod  v.  Todmorden  Mill     Note  t 
hm-pany,  11  Q.  B.  D.  155 ;  52  L.  J.  Q.  B.  445  ;  31  W.  E.  759 ;  47  J.  P.  532 ;  following  Section  5 
Uockport  IVatenoorks  Company  v.  Potter,  3  H.  &  C.  300;  10  Jur.  (n.s.)  1005 ;  10  L.  T.  — 
o.s.)  748  ;  31  L.  J.  Ex.  9.     But  an  injunction  will  not  he  granted  to  restrain  such 
iser  unless  damage  he  proved.    Kensit  v.  Great  Eastern  Railway,  27  Ch.  D.  122  ;  54 
J.  J.  Ch.  19 ;  51  L.  T.  (N.S.)  862  ;  32  W.  R.  885  ;  affirming  23  Ch.  D.  566  ;  47 
P.  534. 

Where  a  waterworks  company  were  empowered  hy  local  Acts  to  take  and  use 
ertain  water  on  condition  of  their  making  a  compensation  reservoir  for  storing  the 
vater  during  floods  for  the  benefit  of  millowners  lower  down,  it  was  held  that  they 
v&ve  hound  to  return  the  water  from  such  reservoir  without  fouling  it.  Gloxoes  v. 
Uaffordshire  Potteries  Govipany,  L.  R.  8  Ch.  126  ;  42  L.  J.  Ch.  107  ;  27  L.  T.  (n.s.) 
.21  ;  36  J.  P.  760  ;  21  W.  R.  32. 

As  regards  the  abstraction  of  underground  streams,  see  the  notes  to  section  17, 
mte,  jy.  49. 

(e)  See  the  definition  in  section  4,  ante,  p.  20. 

(/)  A  landowner  supplying  water  to  her  own  tenants  agreed  with  the  rural 
anitary  authority  to  supply  two  villages  with  water  upon  the  same  terms  upon 
vhich  she  supplied  her  own  tenants.  In  conseijuence,  however,  of  a  report  by  the 
nedical  officer  of  health,  the  rural  authority  entered  into  further  negotiations  with 
he  landowner  and  with  a  neighbouring  corporation  in  reference  to  the  sup]  ily.  The 
andowner  then  gave  three  months'  notice  to  the  consumers  of  water  in  the  two 
dllages  (otlier  than  her  own  tenants)  that  she  would  at  the  exjiiration  of  that  time 
:ease  to  supply  them  with  water.  Tlie  rural  authority  then  applied  for  an  injunction 
igainst  her,  and  proved  that  water  coidd  not  be  procured  from  wells  in  the  district, 
md  that  a  wholesome  sup])ly  could  only  be  otherwise  procured  from  a  long  distance. 
^ORTH,  J.,  granted  the  injunction  on  the  groimd  that  the  notice  given  was  not 
■easonable  nnder  the  circumstances.  Hunslet  Union  {Guardians  of)  v.  Ingram,  15 
VI.  C.  C.  186  ("  The  Times,"  27th  March,  1893). 


52.  Before  commencing  to  construct  waterworks  (a)  within  the 
imits  of  supply  of  any  water  company  empowered  by  Act  of  Parliament  struction  of 
jr  any  order  confirmed  by  Parliament (Z*)  to  sui)ply  water,  the  local  watcrwork^ 
authority  shall  give  written  notice  to  every  water  company  (f^)  ^i^^"^ 
whose  limits  of  supply  the  local  authority  are  desiroiis  of  supplying 
water,  stating  the  purposes  for  which  and  (as  far  as  may  be  practicable) 
the  extent  to  which  water  is  required  by  the  local  authority. 

It  shall  not  be  lawful  for  the  local  authority  to  construct  any  water- 
works (a)  within  such  limits  if  and  so  long  as  any  such  company  are  able 
and  willing  to  supply  water  proper  and  sufficient  for  all  reasonable  pur- 
poses for  which  it  is  required  by  the  local  authority  ;  and  any  difference 
as  to  whether  the  water  which  any  such  company  are  able  and  willing((/) 
to  lay  on  is  jDroper  and  sufficient  for  the  purposes  for  which  it  is  required, 
or  whether  the  purposes  for  which  it  is  required  are  reasonable,  or 
(if  and  so  far  as  the  charges  of  the  company  are  not  regulated  by  Parlia- 
ment) as  to  the  terms  of  supply,  shall  be  settled  by  arbitration  in  manner 
provided  by  this  Act.(/) 

(a)  See  note  (c)  to  last  section.  The  word  "waterworks"  here  means  new  water- 
works, and  does  not  apply  to  additions  to  or  improvements  of  substantial  waterworks 
previously  existing,  as,  for  instance,  by  the  construction  of  an  additional  reservoir. 
Cleveland  Water  Company  v.  Redcar  Local  Board  [1895],  1  Ch.  168  ;  64  L.  J.  Ch.  64  ; 
43  W.  R.  90  ;  59  J.  P.  7  ;  11  T.  L.  R.  28.  Nor  does  it  apply  to  the  construction  of 
works  by  a  local  authority  for  the  supply  of  water  for  their  own  use,  as  for  flushing 
their  sewers.  West  Surrey  Water  Company  v.  Guardians  of  Chertsey  Union  [1894],  3 
Ch.  513 ;  63  L.  J.  Ch.  806  ;  71  L.  T.  (n.s.)  368  ;  43  W.  R.  6  ;  59  J.  P.  167  ;  8  R. 
696  ;  10  T.  L.  R.  581. 

(6)  In  11  &  12  Vict.  c.  63,  s.  75,  the  word  established  only  was  used,  and  though 
the  law  officers  of  the  Crown  had  advised  that  this  meant  established  by  Act  of 
Parliament,  that  opinion  had  not  been  judicially  confirmed.  The  text,  however, 
confirms  that  view  for  the  future.    It  is  presumed  that  the  Act  of  Parliament  referred 
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Note  to  to  is  a  special  Act,  and  that  the  order  is  a  provisional  order  of  the  Board  of  Trade 
Section  52.  respectively  applying  to  the  particular  company. 

The  undertaking  of  a  waterworks  company  was  transferred  by  statute  to  a  borough. 
The  profits  of  the  waterworks  were  under  a  subsequent  statute  to  be  transferred  to 
the  borough  imj^rovement  fund,  or,  at  the  option  of  the  corjDoration,  to  be  aj^plied  in 
reducing  the  price  of  water  to  consumers.  It  was  held  that  the  corporation  were 
supplying  Avater  for  their  own  profit,  and  were  a  water  company  within  the  meaning 
of  the  above  section.  Wolverhampton  {Corporation  of)  v.  Bilston  (Goinmissioners  of) 
[1891],  1  Ch.  315  ;  39  W.  E.  394  ;  7  T.  L.  R.  162.  This  point  was  not  argued,  how- 
ever, in  the  Court  of  Appeal.    See  W.  N.  [1891],  p.  56  ;  7  T.  L.  R.  374. 

(c)  See  section  266,  as  to  this  notice.  If  notice  be  not  given,  the  local  authority 
will  be  liable  to  an  injunction  from  the  High  Court  of  Justice.  A  water  company  is 
not  entitled  to  a  notice  under  this  section  unless  it  is  able  and  willing  to  supply 
water  within  the  district.  Richmond  W aterivorks  Company  v.  Vestry  of  Richmond, 
infra. 

There  are  many  cases  where  companies  have  been  established  for  the  supply  of 
water,  but  have  not  acted  on  their  powers  or  have  failed  to  carry  their  powers  into 
efl'ect.    Nevertheless,  it  seems  that  notice  should  he  given  to  them. 

The  water  company  must  be  such  a  company  as  is  previously  mentioned  in  the 
section,  for  only  such  a  comjaany  can  be  said  to  have  limits  of  supply. 

(rf)  A  waterworks  company  is  not  able  and  willing  within  the  meaning  of  this 
section,  imless  it  has  both  the  necessary  powers  and  the  necessary  supply  of  water. 
The  R.  company  had  the  necessary  powers  but  no  water,  and  the  S.  company  had 
the  necessary  supply  of  water,  but  no  power  within  the  district.  The  R.  company 
sold  its  plant  to  the  S.  company,  and  certain  memlDers  of  company  S.  bought  all  the 
shares  of  company  R.  with  the  intention  of  allowing  company  S.  to  exercise  the 
powers  of  comj)any  R.  It  was  held  that  the  powers  could  not  be  so  delegated,  and 
that  neither  company  was  able  and  willing  within  the  meaning  of  the  Act.  Richmond 
Watenvorks  Comjjany  v.  Vestry  of  Richmond,  3  Ch.  D.  82  ;  45  L.  J.  Ch.  441  ;  34  L.  T. 
(n.s.)  480.  In  the  case  of  the  Neiohaven  and  Seaford  Water  Company  v.  Newhaven 
Local  Board  ("Local  Government  Chronicle,"  1882,  p.  515  ;  L.  T.  [1882],  p.  226), 
Hall,  V.C.,  held  that  a  water  company  were  "  able  and  willing,"  within  the  meaning 
of  this  section,  though  their  works  were  only  in  progress,  and  they  had  no  completed 
works  available  for  the  supply  of  water.  It  seems  doubtful  whether  the  ability  and 
willingness  of  the  water  company  is  a  question  coming  within  the  authority  of  the 
arbitrators  to  decide  under  this  section.  Bognor  Water  Company  v.  Bognor  Local 
Board,  70  L.  T.  (n.s.)  402,  and  see  Re  Yeadon  Local  Board  and  Yeadon  Watenvorks 
Company,  41  Ch.  D.  52  ;  60  L.  T.  (n.s.)  550,  reversing  59  L.  T.  (n.s.)  844. 

(«)  The  arbitrator  must  determine  what  are  reasonable  purjioses.  The  term  is  in 
itself  somewhat  vague. 

(/)  See  section  179,  post.  The  plaintiff  company's  special  Act  rendered  it  unlaw- 
ful for  the  defendant  local  board  to  construct  waterworks  within  the  plaintiffs'  limits 
of  supply  during  four  years  after  the  passing  of  the  special  Act,  so  long  as  the 
plaintiffs  were  able  and  willing  to  sujiply  water  proper  and  sufficient.  The  plaintiffs 
made  some  unsuccessful  attempts  to  hnd  water,  and  before  tliey  succeeded  in  doing  so 
the  defendants  served  them  with  notice  of  their  intention  to  construct  waterworks 
under  the  Public  Health  Act,  1875,  unless  they  were  informed  within  one  month 
that  the  plaintiffs  were  able  and  willing  to  sujiply  the  water.  The  matter  went  to 
arbitration,  but  the  company  finding  that  the  local  board  were  still  forwarding  a 
scheme  of  water  sujjply  moved  for  an  injunction  to  restrain  the  board  from  commencing 
or  threatening  to  construct  works,  and  from  proceeding  to  arbitration.  The  motion 
stood  over  to  await  the  award  which  was  given  in  favour  of  the  plaintiffs  : — Held, 
that  the  defendants  must  pay  the  costs  of  the  action,  setting  off  any  costs  incurred  by 
the  defendants  by  reason  of  the  plaintiffs  seeking  to  restrain  the  arbitration.  Bognor 
Water  Company  v.  Bognor  Local  Board,  70  L.  T.  (n.s.)  402. 


As  to  con-  53.  least  two  months(a)  before  commencing  to  construct  under 
struction  of  the  provisions  of  this  Act(&)  any  reservoir  (other  than  a  service  reservoir 
reservoirs.  imk.  which  will  hold  not  more  than  one  hundred  thousand  gallons)  (c) 

the  local  authority  shall  give  notice((^?)  of  the  intended  work  by  adver- 
tisement in  one  or  more  of  the  local  newspapers  cii'culated  within  the 
district  where  the  reservoir  is  to  be  contructed.(e) 


CONSTEUCTION  OF  WATERWORKS. 


81 


If  any  person  who  would  be  afFected  by  the  intended  work  objects  to  Section  53. 
such  work,  and  serves  notice  in  writing  of  such  objection  on  the  local 
anthority(/)  at  any  time  within  the  said  two  months,  the  intended  work 
shall  not  be  commenced  without  the  sanction  of  the  Local  Government 
Board,  after  such  inquiry  as  hereinafter  mentioned,  unless  such  objection 
is  withdrawn. (f/) 

The  Local  Government  Board  may,  on  application  (A)  of  the  local 
authority,  appoint  an  inspector  to  make  inquiry  (/)  on  the  spot  into 
the  propriety  of  the  intended  work  and  into  the  objections  thereto,  and 
to  report  to  the  Local  Government  Board  on  the  matters  with  respect  to 
which  such  inquiry  was  directed  ;  and  on  receiving  the  report  of  such 
inspector,  the  Local  Government  Board  may  make  an  order  disallowing 
or  allowing  with  such  modifications  (if  any)  as  they  may  deem  necessary 
the  intended  work.(/i;) 

(a)  These  must  be  calendar  months.  See  52  &  53  Vict.  c.  63,  s.  3.  This  section 
does  not  jjrevent  the  authority  from  obtaining  the  requisite  power  of  purchasing  land, 
for  the  purpose.  But  it  is  advisable  that  the  decision  of  the  Local  Government 
Board  should,  when  possible,  be  obtained  in  the  first  place  as  to  the  jjropi-iety  of  the 
proposal. 

(6)  It  is  presumed  that  these  words  are  to  be  construed  so  as  to  apply  to  powers 
acquired  before  the  Act  was  passed  (see  section  326),  but  the  point  is  far  from  clear. 

(c)  See  the  Waterworks  Clauses  Act,  1863,  in  the  Appendix,  for  the  provisions  as 
to  the  protection  of  reservoirs.    See  also  section  68,  2}"f<t. 

(d)  See  as  to  this  notice,  sections  266,  267.  If  this  notice  be  not  given  proceed- 
ings may  be  stayed  by  injunction,  and  the  expenditure  would  be  unlawful.  If  the 
land  had  not  been  already  obtained,  probably  it  could  not  be  legally  acquired. 

(e)  Generally  the  newspaper  circulating  in  the  district  of  the  local  board  will 
suffice,  but  if  the  reservoir  is  to  be  out  of  the  district,  it  may  be  necessary  to  advertise 
in  a  different  newspaper. 

(/)  Section  267  provides  for  the  service  of  notices,  but  appears  to  apply  rather  to 
notices  by  the  local  authority  than  to  notices  to  them.  The  person  affected  must,  as 
it  seems,  be  so  affected  in  his  land  or  some  interest  therein. 

(g)  Although  there  be  no  notice  of  objection,  if  the  local  aTithority  require  a  loan, 
they  must  obtain  the  sanction  of  the  Local  Government  Board  to  the  work.  This 
sanction  will  not  be  given  without  due  inquiry.  See  section  233,  j^ost,  and  the  notes 
thereon. 

(h)  This  application  may  be  made  in  writing,  signed  by  the  clerk  of  the  authority 
on  folio  foolscap  paper. 

(i)  As  to  enc^uiries  by  the  Local  Government  Board,  see  section  293,  jjosi. 

(h)  It  does  not  appear  that  this  order  can  deal  with  the  interests  of  jiersons  affected 
by  the  works,  but  their  interests  may  be  such  as  to  disallow  the  proposal. 

54.  Where  a  local  authority  supply  water  within  their  district,  they  Power  of 
shall  have  the  same  powers  and  be  subject  to  the  same  restrictions  for  carrying 
carrying  water  mains  within  or  without  their  district(a)  as  they  have 
and  are  subject  to  for  carrying  sewers  within  or  without  their  district 
respectively  by  the  law  for  the  time  being  in  force. (i) 

(«)  These  words  are  new,  and  enable  the  water  to  be  brought  from  any  distance  to 
the  district. 

(b)  See  section  16,  ante,  p.  38;  as  to  sewers  within  the  district,  and  section  32,  ante, 
p.  61,  and  Jones  v.  Conway  and  Golwyn  Bay  Joint  Water  Supply  Board,  ante,  p.  40, 
as  to  sewers  without  the  district.  See  as  to  the  powers  conferred  by  this  section 
East  Molesey  Local  Board  v.  Lambeth  Waterworks  Company  [1892],  3  Ch.  289  ;  62 
L.  J.  Ch.  82  ;  67  L.  T.  N.  S.  493  ;  2  R.  88,  and  Hill  v.  Wallasey  Local  Board  cited 
in  the  notes  to  section  57,  post,  p.  84. 
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Section  56.  55.  A-  local  authority  shall  provide  and  keep  in  any  waterworks 
As  to  supply  constructed  or  purchased  by  them  a  supply  of  pure  and  wholesome 
of  water.  water  ;(a)  and  where  a  local  authority  lay  any  pipes  for  the  supply  of 
any  of  the  inhabitants  of  their  district,  the  water  may  be  constantly  laid 
on  at  such  pressure  as  will  carry  the  same  to  the  top  storey  of  the 
highest  dwelling-house  within  the  district  or  part  of  the  district 
supplied. (6) 

(«)  This  is  compulsory  upon  the  authority,  and  as  to  their  default  herein,  see 
section  299,  posf.  Compare  also  the  provisions  of  the  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17),  s.  35.  As  to  the  purposes  for  which  the  authority  are  bound 
to  supply  water,  see  the  Waterworks  Clauses  Act,  1847,  section  53,  and  the  Water- 
works Clauses  Act,  1863,  sections  12,  13.  These  sections  are  set  out  in  the  Appendix. 

The  defendants  were  empowered  by  a  special  Act  (32  &  33  Vict.  c.  ex.) 
incorporating  the  Waterworks  Clauses  Act,  1847,  with  the  exception  of  certain 
provisions,  to  supply  water  for  domestic  use  within  the  limits  and  from  the  sources 
described  by  the  Act.  By  section  66  of  the  special  Act  the  defendants  were  entitled 
to  prescribe  the  material  to  be  used  for  service  pipes  by  persons  supplied  with  water, 
and  by  bye-laws  the  defendants  prescribed  tliat  the  material  might  either  be  lead  or 
cast-iron.  Service  pipes  of  lead  were,  upon  the  ajjplication  of  the  landlord  of  the 
plaintiff's  house  and  of  the  plaintiff,  laid  down  by  the  defendants  from  their  mains 
to  the  house  at  the  expense  of  the  landlord  and  of  the  jjlaintiff.  The  service  pipes 
when  laid  belonged  to  the  consumer  of  the  water  supplied  through  them.  By  the 
Waterworks  Clauses  Act,  1847,  section  35,  "  the  undertakers  shall  provide  and  keep 
in  the  pipes  to  be  laid  down  by  them  a  supply  of  pure  and  wholesome  water 
sufficient  for  the  domestic  use  of  all  the  inhabitants  of  the  town  or  district  within 
the  limits  of  the  special  Act  who  shall  be  entitled  to  demand  a  supply  and  shall  be 
willing  to  pay  water-rate  for  the  same."  Water,  which  was  pure  and  wholesome  in 
the  mains  of  the  defendants,  was  supplied  by  them  to  the  plaintiff,  but  in  its  passage 
from  the  mains  through  the  service  pipes  it  was  contaminated  by  the  lead,  and  he, 
using  the  water,  suffered  from  lead  poisoning.  In  an  action  against  the  defendants 
for  injuries  sustained  from  impure  and  unwholesome  water,  held,  that  the  plaintiff 
had  no  cause  of  action.  Milnes  v.  Mayor  of  Hucldersfield,  11  App.  Cas.  511  ;  56 
L.  J.  Q.  B.  1  ;  55  L.  T.  (n.s.)  617  ;  34  W.  R.  761  ;  50  J.  P.  676. 

As  to  the  mode  of  enforcing  the  duty  to  supply  pure  water,  see  Attorney-General  v. 
North  Shields  Waterworlcs  Company,  "Times,"  12th  May,  1892. 

(6)  It  is,  however,  at  the  discretion  of  the  local  authority  whether  they  will  act  upon 
this  provision,  and  they  will  be  guided  by  the  state  of  the  district,  and  the  facilities 
for  obtaining  water,  so  as  to  be  able  to  raise  it  to  the  requisite  height.  It  is  to  be 
observed  that  sections  35  and  42  of  the  Waterworks  Clauses  Act,  1847,  as  to  high 
pressure  are  not  incorporated  into  this  Act.  The  local  authority  are  not  therefore 
under  any  obligation  to  supply  water  at  high  pressure  by  reason  of  these  sections. 
See  Purnell  v.  Wolverhampton  New  Waterworks  Company,  10  C.  B.  (n.s.)  576  ;  4 
L.  T.  (n.s.)  513.  In  Finchley  Local  Board  v.  Barnet  District  Gas  and  Water  Company, 
"Times,"  9th  February,  1893,  a  question  arose  as  to  the  liability  of  a  water  company 
to  keep  water  constantly  laid  on.  The  special  Acts  of  the  company  incorporated  the 
provisions  of  the  Waterworks  Clauses  Acts,  1847  and  1863,  so  far  as  applicable,  and 
provided  that  the  water  need  not  be  constantly  laid  on  under  pressure,  except  that  on 
the  application  of  a  local  authority  the  company  might  be  required  to  provide  a 
constant  supjoly  within  so  much  of  their  district  as  could  be  supplied  from  their 
reservoir,  but  not  higher  than  300  feet  above  the  ordnance  datum  level.  It  was  con- 
tended on  appeal  from  justices  that  this  provision  did  not  relieve  the  company  from 
the  liability  imposed  by  sections  35,  37,  and  42  of  the  Act  of  1847  of  supplying  water 
at  high  pressure  for  domestic  purposes  and  for  use  at  fires.  But  it  was  held  by 
Lawrence  and  Collins,  JJ.,  that  the  case  of  Purnell  v.  Wolverhampton  Neio  Water- 
works Company,  uhi  supra,  was  a  direct  authority  to  show  that  words  such  as  those 
used  in  the  special  Act  exempted  a  company  from  keeping  a  supply  under  pressure 
for  fire  purposes,  and  that  the  principle  underlying  that  decision  showed  that  the 
exemption  extended  also  to  the  keeping  of  a  constant  supply ;  and  that  lender  the 
local  Acts  if  the  plaintiff  board  desired  to  have  water  for  jflre  always  laid  on  they 
could  secure  it  on  entering  into  the  necessary  agreements  and  making  the  prescribed 
payments. 


SUPPLY  OF  WATEE  BY  MEASURE. 


56.  Where  a  local  authority  supply  water  to  any  premises  they  Section  56. 
may  (a)  charge  in  respect  of  such  supply  a  water  rate  to  be  assessed  on  poweTto 
the  net  annual  value(?^)  of  the  premises  ascertained  in  the  manner  by  charge  water 
this  Act  prescribed  with  respect  to  general  district  rates  ;  (c)  moreover  ^^^^^.^  '^"'^ 
they  may  enter  into  agreements  ((^)  for  supplying  water  on  such  terms 
as  may  be  agreed  on  between  them  and  the  persons  receiving  the 
supply,  and  shall  have  the  same  powers  for  recovering  water  rents  or  other 
payments  accruing  under  such  agreements  as  they  have  for  recovering 
water  rates. (^) 

(a)  The  Public  Health  (Water)  Act,  1878,  section  10,  provides  that  "when  a 
sanitary  authority  under  the  provisions  of  tlie  Public  Health  Act,  1875,  as  amended 
by  this  Act,  supply  water  in  any  urban  district  or  in  any  contributory  jilace,  and  an 
application  is  made  to  them  by  any  of  the  persons  rated  to  the  relief  of  the  poor  in 
such  urban  district,  or  by  any  five  persons  so  rated  in  such  contributory  place,  to 
charge  water  rates  or  water  rents  in  respect  of  the  water  so  supplied,  it  shall  be 
incumbent  upon  the  authority  to  exercise  the  powers  given  to  them  by  the  Public 
Health  Act,  1875,  and  by  this  Act,  of  charging  water  rates  or  water  rents  in  respect 
of  all  water  supplied  by  them  in  such  urban  district  or  in  such  contributory  place." 
As  to  the  power  of  an  authority  to  charge  water  rates  or  water  rents  in  respect  of 
water  supplied  from  standpipes,  see  sections  9  and  11  of  the  same  Act,  which  is  set 
out  at  length,  post. 

(6)  See  the  definition  oi  net  annual  value  in  section  4,  ante,  p.  11.  This  definition 
precludes  the  difficulties  of  construction  which  arose  as  to  the  meaning  of  annual 
■value  in  Warrington  Waterworks  Company  v.  Longshaw,  9  Q.  B.  D.  145  ;  61  L.  J.  Q.  B. 
498  ;  46  L.  T.  (n.S.)  815  ;  31  W.  R.  11  ;  46  J.  P.  773  ;  Neiv  River  Company  v. 
Mather,  L.  R.  10  C.  P.  442  ;  44  L  J.  M.  C.  105  ;  32  L.  T.  (n.s.)  658  ;  39  J.  P.  614  ; 
and  Dobhs  v.  Grand  Junction  Waterworks  Company,  9  App.  Cas.  49  ;  53  L.  J.  Q.  B.  50 ; 
49  L.  T.  (n.s.)  641  ;  32  W.  R.  433  ;  48  J.  P.  5.  And  see  the  cases  cited  in  the  notes 
to  10  &  11  Vict.  c.  17,  s.  QQ,post.  For  the  calculation  of  the  annual  value  Avhere  an 
owner  is  assessed,  see  Smith  v.  Birmingham  {Corporation  of),  11  Q.  B.  D.  195  ;  52  L.  J. 
M.  C.  81  ;  49  L.  T.  (n.s.)  25  ;  31  W.  R.  788  ;  47  J.  P.  645. 

(c)  As  to  the  manner  of  ascertaining  the  net  annual  value  for  purposes  of  general 
district  rates,  see  section  211,  post. 

In  Mayor,  &c.,  of  Worcester  v.  Droitwich  Assessment  Committee,  2  Ex.  D.  47,  60  ; 
45  L.  J.  M.  C.  81  ;  36  L.  T.  (n.s.)  186  ;  25  W.  R.  336  ;  41  J.  P.  355,  Hellish,  L.J., 
said  : — "  We  think  that  the  corporation  in  making  a  water  rate  are  bound  to  make 
an  estimate  of  the  sum  they  actually  recpiire  for  the  maintenance  of  their  water- 
works, and  cannot  legally  levy  a  larger  sum  by  a  water  rate  than  the  sum  they  so 
require."  But  notwithstanding  this  dictum,  it  is  submitted  that  a  local  authority 
may  out  of  the  waterworks  pay  all  or  part  of  the  expense  of  providing  as  well  as 
maintaining  the  water  rates  and  of  rejDaying  instalments  of  principal  and  interest 
of  money  borrowed  for  the  purpose  of  providing  a  water  supply.  This  view  is 
confirmed  by  the  language  of  section  229,  post,  defining  special  expenses. 

{d)  These  should  be  in  writing,  but  as  they  will  rarely,  if  ever,  fall  within 
section  174.  As  to  contracts  for  more  than  bOl.,  they  need  not,  save  in  such  an 
event,  be  under  seal.  See  per  Lord  Bramwell  in  Young  v.  Leamington  {Mayor, 
&c.,  of),  8  App.  Cas.  517,  522  ;  52  L.  J.  Q.  B.  713  ;  49  L.  T.  (n.s.)  1  ;  31  W.  R.  926  ; 
47  J.  P.  660. 

See  section  58,  post,  p.  85,  as  to  agreements  to  supply  water  by  measure. 

(«)  See  next  section.  Observe  the  distinction  between  water  rents  which  are 
payable  under  a  special  agreement,  and  water  rates  which  are  chargeable  on  the  net 
annual  value  of  the  premises  without  any  such  agreement.  Another  example  of  a 
water  rent  will  be  found  in  section  58,  post,  p.  85. 


57.  For  the  purpose  of  enabling  any  local  authority  to  supply  water,  Incorporation 
there  shall  be  incorporated  with  this  Act  the  Waterworks  Clauses  Act,  °f  "^^g-^lj" 
1863, (a)  and  the  following  provisions  of  the  Waterworks  Clauses  Act,  Waterworks 
1847  ;(//)  (namely),  Clauses  Acts. 

"  With  respect  "  (where  the  local  authority  have  not  the  control  of  the 
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Section  57,  streets)  (c)  "  to  the  breakiug  up  of  streets  for  the  purpose  of 

laying  pipes  ;"{d)  and 

"  With  respect  to  the  communication  pipes  to  be  laid  by  the  under- 
takers ;"  and 

"  With  respect  to  the  communication  pipes  to  be  laid  by  the 
inhabitants  ;"  and 

"  With  respect  to  waste  or  misuse  of  the  water  supplied  by  the  under- 
takers ;"  and 

"  With  respect  to  the  provision  for  guarding  against  fouling  the  water 
of  the  undertakers  ;"  and 

"  With  respect  to  the  payment  and  recovery  of  the  water  rates. 

Provided — 

That  the  provisions  with  respect  to  the  communication  pipes  to  be 
laid  by  the  undertakers  and  the  inhabitants  respectively,  shall 
apply  only  in  districts,  or  parts  of  districts,  where  the  local 
authority  lay  any  pipes  for  the  supply  of  any  of  the  inhabitants 
thereof ;  and 

That  any  dispute  authorised  or  directed  by  any  of  the  said  incorporated 
provisions  to  be  settled  by  an  inspector  or  two  justices  shall  be 
settled  by  a  court  of  summary  jurisdiction  ;(  /)  and 

That  section  forty-four  of  the  Waterworks  Clauses  Act,  1847,(^7)  shall 
for  the  purposes  of  this  Act  have  effect  as  if  the  words  "  with 
the  consent  in  writing  of  the  owner,  or  reputed  owner,  of  any 
such  house,  or  of  the  agent  of  such  owner,"  were  omitted 
therefrom  ; 

And  any  rent  for  pipes  and  works  paid  by  an  occupier  under  that 
section  may  be  deducted  by  him  from  any  rent  from  time  to  time 
due  from  him  to  such  owner.  (A) 

(a)  That  is  26  &  27  Vict.  c.  93.    See  the  statutes  in  the  Appendix. 

(6)  That  is  10  &  11  Vict.  c.  17,  ss.  28—34,  ss.  44—53,  ss.  54—60,  ss.  61—67,  and 
ss.  68 — 74.  These  clauses  are  printed  in  the  Appendix.  With  respect  to  the 
incorporation  of  parts  of  Acts  by  reference  to  the  heading,  see  Ferrar  v.  Commis- 
sioners of  Setvers  of  London,  L.  R.  4  Ex.  227  ;  38  I,.  J.  Ex.  102  ;  21  L.  T.  (n.s.)  295  ; 
17  W.  R.  709  ;  Hammersmith  Raihmy  Company  v.  Brand,  L.  R.  4  H.  L.  171  ;  38 
L.  J.  Q.  B.  265  ;  30  J.  P.  37  ;  Dungey  v.  Mayor,  etc.,  of  London,  38  L.  J.  C.  P.  298  ; 
20  L.  T.  (n.s.)  921  ;  17  W.  R.  1106  ;  Reg.  v.  St.  Luke's,  Chelsea,  L.  R.  7  Q.  B.  148  ; 
41  L.  .7.  Q.  B.  81  ;  25  L.  T.  (n.s.)  914  ;  20  W.  R.  209  ;  36  J.  P.  245. 

(c)  These  words  are  descriptive  of  a  local  authority  who  have  not  the  control 
generally  of  the  streets  in  their  district  and  do  not  apply  to  an  urban  sanitary 
authority  having  such,  control.  The  plaintiff  was  the  owner  of  a  private  road  in  the 
defendant  urban  sanitary  authority's  district  who  had  the  control  of  the  streets 
generally  in  their  district,  and  also  the  power  of  supplying  the  inhabitants  with 
water,  and  they  commenced,  without  the  plaintifl's  consent,  to  break  up  his  private 
road  for  the  purpose  of  laying  down  water  mains  : — Held,  as  above,  by  the  Court  of 
Appeal  (A.  L.  Smith,  L.J.,  dissenting),  and  that  the  defendants  had  power  under 
sections  16  and  54  to  lay  down  pipes  in  the  plaintiff's  private  road  without  his 
consent,  making  him  proper  compensation  under  section  308.  Hill  v.  Wallasey 
Local  Board  [1894],  1  Ch.  133  ;  63  L.  J.  Ch.  1  ;  69  L.  T.  (n.B.)  641  ;  42  W.  R.  81  ; 
7  R.  51,  reversing  Kekewich,  J.  [1892],  3  Ch.  117 ;  62  L.  J.  Ch.  132 ;  67  L.  T.  (n.s.) 
49  ;  56  J.  P.  469. 

(c^)  A  waterworks  company  having  laid  down  a  pipe  under  the  surface  of  a  highway, 
a  leak  occurred  and  the  water  oozed  out ;  a  builcler,  engaged  by  the  owner  of  the  soil 
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of  the  highway,  in  making  a  tunnel  under  the  road,  suffered  damage  and  loss  by     Note  to 
reason  of  the  leakage.    It  was  held  that  he  had  no  legal  right  of  action  against  the  Sectwn  57. 
company.    Cattle  y.  Stockton  Waterworks  Company,  L.  R.  10  Q.  B.  453;  44  L.  J. 
Q.  B.  139  ;  33  L.  T.  (n.s.)  475  ;  39  J.  P.  791.    And  see  the  cases  cited  in  the  notes 
to  section  19,  ante,  p.  50. 

(e)  Provision  for  the  recovery  of  water  rates  is  found  in  26  &  27  Vict.  c.  93,  s.  21, 
in  addition  to  those  in  10  &  11  Vict.  c.  17. 

(/)  See  the  definition  in  section  4,  ante,  p.  22. 

{g)  See  in  the  Appendix,  ^wst. 

(h)  Query  whether  this  will  overrule  any  covenants  by  lessees  to  bear  charges 
leviable  upon  lessors,  as  to  which  see  note  on  section  226,  j^ost.  The  language  is 
only  permissive,  and  may,  possibly,  be  provided  for  by  express  covenant. 

58.  A  local  authority  may  agree  with  any  person  to  supply  water  Power  to^^^^ 
by  measure,  and  as  to  the  payment  to  be  made  in  the  form  of  rent(a)  or  by^^Jasure! 
otherwise  for  every  meter  provided  by  them  ; 

They  shall  at  all  times,  at  their  own  expense,  keep  all  meters  and  other 
instruments  for  measuring  water,  let  by  them  for  hire  to  any  person,  in 
proper  order  for  correctly  registering  the  supply  of  water,  and  in  default 
of  their  so  doing,  such  person  shall  not  be  liable  to  pay  rent  for  the  same 
during  such  time  as  such  default  continues. 

The  local  authority  shall,  for  the  purposes  aforesaid,  have  access  to  and 
be  at  liberty,  at  all  reasonable  times,  to  remove,  test,  inspect,  and  replace 
any  such  meter  or  other  instrument. 

(a)  This  agi-eement  must  provide  for  the  payments  for  the  supply  of  the  water,  for 
the  use  of  the  meter,  and  for  the  penalties  in  respect  of  the  breaches  mutually.  It 
does  not  aj^pear  that  there  is  any  summary  means  of  recovering  the  rent  for  the 
meter,  but  the  amount  due  from  time  to  time  will  be  dealt  with  as  rent  due  between 
landlord  and  tenant,  and  must  be  recovered  by  the  ordinary  civil  process,  though 
apparently  there  cannot  be  any  distress. 

This  provision  for  the  sujjply  of  water  by  measure  is  new,  so  far  as  the  jjrevious 
sanitary  Acts  went,  though  it  is  found  in  many  local  water  Acts. 

The  S.  waterworks  company  was  authorised  to  receive  payment  by  measure,  and 
not  hy  a  rate,  for  water  supplied  to  fixed  baths  in  private  houses.  There  was  no 
express  provision  in  their  special  Acts  or  in  the  Waterworks  Clauses  Acts  as  to  how 
the  water  for  such  a  purpose  was  to  be  measured,  or  whether  the  company  or  the 
consumer  was  to  bear  the  cost  of  providing  a  meter  for  measuring  the  water  ;  but  by 
the  Waterworks  Clauses  Act,  1863,  section  14,  when  the  company  supply  water  by 
measure  they  may  let  to  a  customer  a  meter  for  such  remuneration  as  they  may 
agree  upon  : — Held,  that  a  consumer  taking  water  from  the  company  for  a  fixed  bath 
in  his  private  house,  was  bound  at  his  own  expense  to  measure  the  water  so  used  by 
some  automatic  and  self-registering  meter  or  other  instrument,  or  in  some  other 
equally  accurate  way,  and  to  record  the  amount  from  time  to  time  taken.  Sheffield 
Waterworks  Company  v.  Bingham,  25  Ch.  D.  443  ;  48  L.  T.  (n.s.)  604  ;  52  L.  J.  Ch. 
624.  The  learned  judge  who  decided  this  case  (Pearson,  J.)  expressly  distinguished 
it  from  the  decisions  of  the  Queen's  Bench  Division  in  the  Sheffield  Waterworks  Com- 
pany V.  Carter,  and  The  Same  v.  Brooks,  8  Q.  B.  D.  632  ;  51  L.  J.  M.  C.  97  ;  30  W.  R. 
889  ;  46  J.  P.  548.  In  the  first  of  these  cases  the  facts  were  as  follows  : — The  special 
Act  provided  for  the  supply  of  water  to  the  inhabitants  of  the  district  for  "  family 
use"  at  certain  rates  calculated  on  the  rental  of  the  house  supplied.  The  Act 
contained  further  provisions  for  the  supply  of  water  to  schools,  manufactories,  &c., 
and  for  purposes  other  than  family  consumption,  and  for  baths,  &c.,  and  for  the 
purposes  of  any  trade  or  business  whatsoever,  at  certain  rates  per  thousand  gallons. 
The  supply  of  water  having  been  held  obligatory  upon  the  company  unless  prevented 
by  causes  beyond  their  control,  it  was  held  that,  there  being  no  provision  in  the 
special  Act  throwing  upon  the  consumer  the  obligation  of  providing  a  meter  to 
measure  the  water  supplied  for  the  purposes  of  a  bath,  no  such  obligation  could  be 
implied  from  the  14th  section  of  the  Waterworks  Clauses  Act,  1863,  incorporated 
with  the  special  Act,  the  effect  of  which  is  above  stated.  In  the  second  case  the 
occupier  of  a  house  within  the  district  had  a  bath  connected  by  means  of  a  pipe 
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Note  to  with  the  house  cistern,  to  which  water  was  conveyed  by  the  company's  main 
Section  58.  for  family  use.  The  company  required  him  to  put  up  a  meter  for  the  purpose  of 
measuring  the  water  used  for  the  bath,  but  he  refused  to  do  so.  He  had  paid  to  the 
company  in  advance  the  proper  amount  in  respect  of  the  water  supplied  for  family 
use  for  the  quarter  ending  29th  September,  but  liad  not  paid  or  tendered  any  sum  in 
respect  of  the  water  supply  to  the  bath  for  the  same  period.  The  company,  in 
consequence  of  his  refusal  to  put  up  a  meter  or  disconnect  the  bath,  cut  off  the 
communication  pipe  from  their  main  to  his  house  upon  the  20th  September.  On  the 
29th  September,  having  cut  off  the  pipe  connecting  the  cistern  with  the  bath,  but  not 
the  waste  or  outlet  pipe  from  the  bath,  he  gave  notice  to  the  company  of  what  he 
had  done,  and  j)aid  to  the  company  in  advance  the  proper  amount  for  the  supply 
of  water  for  family  use  during  the  ensuing  quarter,  but  did  not  restore  the  com- 
munication pipe  between  the  company's  mains  and  his  cistern.  The  company 
refused  to  restore  the  supply,  on  the  ground  that  he  had  not  cut  off  the  waste  pipe 
from  the  bath,  which  he  refused  to  do.  The  supply  of  water  was  not  renewed  till 
the  4th  November,  when  the  company  restored  the  communication  pipe  under 
protest.  It  was  held  that  the  company  were  not  entitled  to  insist  on  the  consumers 
providing  a  meter,  that  they  were  not  liable  to  a  penalty  under  the  Waterworks 
Clauses  Act,  1847,  section  43,  for  not  suppling  Avater  during  the  period  from  the 
20th  to  the  29th  September,  inasmucli  as  no  tender  or  payment  in  respect  of  the 
water  siTpply  to  the  bath  for  such  period  had  been  made  ;  but  that  they  were  liable 
to  a  penalty  in  respect  of  the  period  subsequent  to  the  29th  September,  and  that 
they  had  no  right  to  refiise  the  supply  of  water  after  that  date  ;  and  that  they  were 
not  justified  in  cutting  oft'  the  supply,  and  were,  therefore,  not  entitled  to  require 
the  consumer  to  renew  the  communication.  These  cases  show  that  the  agreement  to 
supply  water  by  measure  under  the  above  section  must  contain  express  stipulations 
as  to  the  providing  and  the  rent  ot  the  meter.  In  the  absence  of  such  stipulations, 
it  is  submitted  that  the  consumer  cannot  be  compelled  to  provide  or  to  pay  rent  for 
a  meter,  though  he  may  be  bound  to  provide  some  automatic  and  self-registering 
instrument  to  keep  a  recoi'd  of  the  amount  of  water  used.  And  see  Weaver  v. 
Cardiff  {Corporation  of),  48  L.  T.  (n.s.)  906. 

When  water  is  supplied  by  measure  it  is  the  subject  of  larceny.    Fereiis  v.  O'Brien, 
11  Q.  B.  D.  21 ;  52  L.  J.  M.  C.  70  ;  31  W.  R.  643  ;  47  J.  P.  472. 


Register  of  59.  Where  water  is  supplied  by  measure  by  any  local  authority,  the 
meter  to  be  register  of  the  meter  or  other  instrument  for  measuring  water  shall  be 
evidence.       prima  facie  evidence  of  the  quantity  of  water  consumed  ; 

And  if  the  local  authority  and  the  consumer  differ  with  respect  to  the 
quantity  consumed,  the  difference  shall  be  determined  on  the  application 
of  either  party,  by  a  court  of  summary  jurisdiction,  (a) 

And  such  court  may  order  by  which  of  the  parties  the  costs  of  the 
proceedings  before  them  shall  be  paid,  and  its  decision  shall  be  final  and 
binding.  (6) 

(a)  See  the  definition  in  section  4,  ante,  p  22. 

(b)  These  costs  will  be  a  civil  debt  within  the  meaning  of  the  Summary  Jurisdic- 
tion Act,  1879,  sections  6,  35,  and  47,  and  payment  of  them  may  be  enforced 
accordingly.    See  section  251,  post,  and  the  notes  thereon. 


Penalty  for  QQ  If  any  person  wilfully  or  by  culpable  negligence  injures,^  or 
meters  ^  suffers  to  be  injured,  any  meter  or  fittings  belonging  to  a  local  authority, 
or  fraudulently  alters  the  index  to  any  meter,  or  prevents  any  meter  from 
duly  registering  the  quantity  of  water  supplied,  or  fraudulently  abstracts 
or  uses  water  of  the  local  authority,  he  shall  (without  prejudice  to  any 
other  right  or  remedy  of  the  local  authority)  be  liable  to  a  penalty  not 
exceeding  forty  shillings,  (a)  and  the  local  authority  may,  in  addition 
thereto,  recover  the  amount  of  any  damage  sustained. (6) 

The  existence  of  artificial  means,  under  the  control  of  the  consumer, 
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for  causing  any  such  alteration,  prevention,  abstraction,  or  use,  shall  be  Section  60, 
evidence((?)  that  the  consumer  has  fraudulently  effected  the  same. 

(a)  See,  as  to  the  recovery  of  penalties,  section  251,  2)0st.  As  to  the  other  right  or 
remedy  of  the  local  anthorit.y,  tliat  will  he  under  the  agreement,  as  to  which  see 
section  58  and  note  (a)  thereto.  There  may  be  a  criminal  remedy  for  larceny  of  the 
water  under  certain  circumstances.    See  Ferens  v.  O'Brien,  siipra. 

(b)  The  amount  of  the  damage  is  not  a  penalty,  and  payment  of  it  will  apparently 
have  to  be  enforced  as  a  civil  debt  under  the  Summary  Jurisdiction  Act,  1879,  if  it 
is  recovered  at  the  same  time  and  in  the  same  proceeding  as  the  section  appears  to 
intend. 

(c)  This  is  only  inimd  facie,  not  conclusive  evidence  or  proof. 


61.  Any  local  authority  for  the  time  being  supplying  water  within  Pf^vcr  to 
their  own  district  may,  with  the  sanction  of  the  Local  Government  to^auYhoHty" 
Board,  (a)  supply  water  to  the  local  authority  of  any  adjoining  district,  of  adjoining 
on  such  terms  as  may  be  agreed  on  between  such  authorities,  or  as,  district. 

in  case  of  dispute, (A)  may  be  settled  by  arbitration  in  manner  provided 
by  this  Act. 

(a)  In  Halifax  Corporation  v.  Local  Board  of  Soothill  Upper,  31  L.  T.  (n.s.)  6, 
a  corporation  had  obtained  jiarliainentary  power  to  collect  all  tlie  water  from  the 
gathering  grounds  of  a  district,  but  were  bound  to  supply  to  the  township  of  T.  not 
less  than  25,000  gallons,  nor  more  than  75,000  gallons  of  water  per  day  at  a  fixed 
price,  the  amount  to  be  supplied  between  the  maximum  and  the  minimum  to  be  at 
the  option  of  the  purchaser.  It  was  held  on  demurrer  that  the  township  of  T.  might 
enforce  the  supply  of  more  than  25,000  gallons  per  day  for  the  purpose  of  selling 
part  of  it  at  a  profit  to  a  neighbouring  township.  This  case  was  decided  before  the 
present  Act  came  into  operation,  and  the  foregoing  section,  which  is  altogether  new, 
recognizes  the  power  of  one  local  authority  to  supply  another  with  water.  The  Local 
Government  Board  will  have  to  take  care  that  the  authority  can  properly  spare 
the  water  and  prevent  improvident  arrangements  in  this  respect.  The  application 
to  the  board  must  be  made  in  writing  under  the  hand  of  the  clerk  of  the  board,  and 
on  folio  foolscap  paper.  And  the  agreement  Ijetween  the  two  authorities  should  be 
under  seal. 

In  the  case  of  Halifax  (Corporation  of)  v.  Morley  (Corporation  of),  10  T.  L.  R.  454, 
by  the  defendants'  special  Act,  it  was  enacted  that  the  defendant  corporation  shoiTld 
not  either  directly  or  indirectly  supply  any  water,  nor  enter  into  any  contract 
whereby  water  might  be  either  directly  or  indirectly  supplied  or  used,  within  the  water 
supply  limits  of  the  plaintiff  coi'poration,  nor  within  any  place  within  which  water 
was  at  the  time  of  the  passing  of  the  special  Act  either  directly  or  indirectly  supplied 
by  theplaintifl"  corporation.  The  defendant  corporation  supplied  water  to  the  works 
of  a  railway  company  within  the  district  of  a  rural  sanitary  authority  who  supplied 
within  their  own  district  water  supplied  to  them  by  a  local  board,  and  that  local 
board  received  its  supply  from  the  plaintiff  corporation  and  was  so  receiving  it  at 
the  time  of  the  passing  of  the  defendants'  special  Act.  And  it  was  held  that  the 
action  of  the  defendant  corporation  in  supplying  the  railway  comjiany  was  contrary 
to  their  special  Act. 

(b)  As  this  is  a  voluntary  arrangement,  it  seems  somewhat  difficult  to  understand 
how  there  can  be  any  dispute,  but  as  to  the  provision  for  arbitration,  see  section  179, 
piost. 

62.  Where,  on  the  report  of  the  surveyor(a)  of  a  local(A)  authority.  Local  antho- 
it  appears  to  such  authority  that  any  house  within  their  district  is  without  jigq^fji^g  "'^^ 
a  proper  supply  of  water,  (c)  and  that  such  a  supply  of  water  can  be  houses  to 
furnished  thereto  at  a  cost  not(rf)  exceeding  the  water  rate  authorised  by  be  supplied 
any  local  Act  in  force  within  the  district,  or  where  there  is  not  any  local  •jfggj^^'i"' 
Act  so  in  force,  at  a  cost  not  exceeding  twopence  a  week,  or  at  such  cases, 
other  cost  as  the  Local  Government  Board  may,  on  the  application  of 

the  local  authority,(<')  determine  under  all  the  circumstances  of  the  case 
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Section  62.  to  be  reason;iLle,(/)  the  lociil  authority  shall  give  notice  in  writing  to 
the  owner, (^)  requiring  him,  within  a  time  therein  specified,  to  obtain 
such  supply,  and  to  do  all  such  works  as  may  be  necessary  for  that 
purpose. 

If  such  notice  is  not  complied  with  within  the  time  specified,  the  local 
authority  may,  if  they  think  fit,  do  such  works  and  obtain  such  supply, 
and  for  that  purpose  may  enter  into  any  contract  with  any  water  com- 
pany supplying  water  within  their  district  and  water  rates  (?)  may 
be  made  and  levied  on  the  premises  by  the  authority  or  company  which 
furnishes  the  supply,  and  may  be  recovered  as  if  the  owner  or  occupier 
of  the  premises  had  demanded  a  supply  of  water  and  were  willing  to  pay 
water  rates  for  the  same,  and  any  expenses  incurred  by  the  local  authority 
in  doing  any  such  works  may  be  recovered  in  a  summary  manner  (/t) 
from  the  owner  of  the  premises,  or  niay,  by  order  of  the  local  authoi-ity, 
be  declared  to  be  private  improvement  expenses.  (/) 

(a)  See  the  definition  as  to  tlae  surveyor  of  a  rural  authority  in  section  4,  ante, 
p.  6. 

(h)  This  section  applies  both  to  urban  and  rural  districts.  It  is  not  repealed  by 
the  Public  Health  (Water)  Act,  1878,  2]ost,  although  that  Act  gives  increased 
powers  to  compel  the  providing  of  a  water  supply  to  houses  in  rural  districts. 
C'olne  Valley  Watertvorks  GoinjKmy  v.  Treharne,  50  L.  T.  (n.s.)  617  ;  48  J.  P.  279. 
See  also  section  8  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  jwst. 

(c)  These  words  have  been  read  in  tlie  former  Public  Health  Acts  as  signifying 
a  supply  of  proper  water,  so  that  a  well  containing  a  supply  of  water,  but  polluted, 
is  not  a  proper  supply  of  water.  This  is  probably  a  correct  interpretation  of  these 
words,  though,  of  course,  they  primarily  apply  to  the  case  of  a  mere  deficiency  of 
water.    See  the  provision  as  to  lodging-honses  in  section  81,  2J0st,  p.  103. 

(d)  The  cost  referred  to  in  this  section  is  the  cost  of  the  s\ipply  of  water,  and 
is  quite  distinct  from  the  expense  of  bringing  the  supply  to  the  premises.  It  is 
frrrther  to  be  observed  that  this  section  appears  only  to  apply  when  there  is  a  water 
supply  which  can  be  obtained  from  the  mains  of  a  water  company  or  of  the  local 
board.  This  construction  of  the  section  results  from  the  use  of  the  words  furnished 
thereto,  which  would  be  inapplicable  to  the  case  of  a  well,  &c.,  provided  at  a  distance 
from  the  house  ;  and  at  the  latter  end  of  the  section  it  is  provided  that  water  rates 
may  be  made  or  levied  on  the  premises  by  the  authority  or  company  which  supplies 
the  water.  See  the  evidence  of  the  Secretary  of  the  Local  Government  Boai'd  given 
before  a  select  committee  of  the  House  of  Commons  in  1878,  at  pp.  11,  12,  of  the 
report.  And  see  per  Stephen,  J.,  in  Southend  Waterworhs  Gom;pany  v.  Howard, 
infra,  note  {%). 

(e)  See  section  61,  note  (a),  ante,  p.  87,  as  to  the  mode  of  making  this  appli- 
cation. 

(/)  This  alternative  is  new.  Although  inconvenient,  it  appears  to  be  necessary 
that  the  Local  Government  Board  should  make  an  order  separately  for  every  case, 
though  probably  several  may  be  embraced  in  the  same  document.  The  Public  Health 
(Water)  Act,  1878  (41  &  42  Vict.  c.  25),  s.  8,  provides  that  where  application  is  made 
to  the  Local  Government  Board  by  a  local  authority  under  section  62  of  the  Public 
Health  Act,  1875,  to  determine  what  is  a  reasonable  cost  within  the  meaning  of  that 
section,  the  board  may  for  that  purpose  fix,  by  order,  a  general  scale  of  charges  for 
the  whole  or  any  part  of  the  district  of  the  local  authority,  and  the  cost  of  the  supply 
of  water  to  any  house  witliin  the  area  specified  in  the  order,  shall  be  deemed  to  be 
determined  to  be  a  reasionable  cost  within  the  meaning  of  that  section  if  it  does  not 
exceed  the  cost  authorised  by  such  general  scale  of  charges. 

(g)  See  the  definition  in  section  4,  ante,  p.  6.  Note  that  the  notice  must  proceed 
from  the  local  authority,  not  from  the  surveyor  or  other  officer.  See  St.  Leonard's, 
Shoreditch  {Vestry  of),  v.  Holmes,  ante,  p.  55. 

(/(,)  This  is  new.  The  contract  must  be  framed  generally  to  meet  various  cases. 
It  is  not  likely  that  a  contract  can  be  made  for  a  single  case.  See  section  173,  2^ost, 
as  to  the  making  of  contracts. 

(i')  As  to  how  water  rates  may  be  made  and  levied,  see  10  &  11  Vict.  c.  17, 
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ss.  68 — 74,  and  26  &  27  Vict.  c.  93,  s.  21,  incorporated  herewith  liy  section  57,  ante,      Note  to 
p.  83,  and  set  out  in  the  Appendix.  Section  62. 

A  local  authority  caused  a  supply  of  water  to  he  hrought  in  main  water  pipes   

along  the  street  in  which  a  house  was  situate,  and  gave  notice  to  the  owner  of  the 
house  under  this  section,  to  obtain  a  proper  supply,  and  do  all  such  works  as  might 
be  necessary  for  that  purpose.  That  notice  was  not  complied  with,  and  the  local 
authority  did  not  exercise  the  power  given  to  them  by  this  section  of  executing  the 
works  necessary  to  connect  the  house  with  the  main.  In  an  action  by  the  water 
company  for  water  rates.  It  was  held  that  the  defendant  was  liable,  and  that  it  was  not 
a  condition  precedent  to  such  liability  that  the  works  necessary  to  bring  the  water 
into  the  house  should  have  been  executed.  Southend  Waterworks  Company  v.  Hoivard, 
13  Q.  B.  D.  215  ;  53  L.  J.  Q.  B.  355  ;  32  W.  R.  923  ;  48  J.  P.  469. 

(/c)  See  section  251,  iMst.  As  to  the  definition  of  owner,  see  the  definition  in 
section  4,  ante,  p.  6.  It  will  be  seen  that  though  the  occupier  may  be  require'd  to 
pay  for  the  supply  of  the  water,  the  owner  is  to  pay  the  cost  of  the  works.  As  to 
the  cases  in  which  the  owner  may  be  compelled  to  pay  the  water  rates,  see  10  &  11 
Vict.  c.  17,  s.  72,  in  the  Appendix.  No  preliminary  determination  of  the  local 
authority  as  to  the  necessity  for  the  sujjply  or  the  works  need  be  proved  in  any 
proceeding  to  recover  the  expenses.    Caballero  v.  Lewis,  38  J.  P.  614. 

(l)  See,  as  to  these  expenses,  section  213,  post.    An  appeal  against  the  order  lies  to 
the  Local  Government  Board  :  see  section  268,  jJost. 


63.  -^ny  water  company  may  contract  to  supply  water,  or  may  Powers  of 
lease  their  waterworks  to  any  local  authority  ;  and  the  directors  of  any  "'^ter 
water  company,  in  pursuance,  in  the  case  of  a  comjiany  registered  under  foriapply- 
the  Companies  Act,  1862, (a)  of  a  special  resolution  of  the  members  ing  watei- 
passed  in  manner  provided  by  that  Act,(/>)  and  in  the  case  of  any  other  ^°  I'Jcal 
company  of  a  resolution  passed  by  three-fourths  (c)  in  number  and  value  '^"'''^""'■y- 
of  the  members  present,  either  personally  or  by  proxy,  at  a  meeting 
specially  convened,  with  notice  of  the  business  to  be  transacted,  may  sell 
and  transfer  to  any  local  authority,  on  such  terms  as  may  be  agreed  on 
between  the  company  and  the  local  authority,  all  the  rights,  powers,  and 
privileges,  and  all  or  any  of  the  waterworks,  premises,  and  other  pro- 
perty of  the  company,  but  subject  to  all  liabilities  to  which  the  same  are 
subject  at  the  time  of  such  purchase. 

(«)  25  &  26  Vict.  c.  89.  A  similar  provision  will  be  found  in  sections  162  and  168, 
230st.  It  will  be  remembered  that  section  51,  ante,  p.  76,  enables  the  local  authority 
to  purchase.    This  section  enables  them  to  sell. 

As  to  terms,  see  Stockton  and  Middleshro'  Water  Board  v.  Kirldcatham  Local  Board, 
cited  in  the  notes  to  section  51,  ante,  pp.  77,  78.  And  see  the  observations  on 
that  case  in  London  County  Council  v.  London  Street  Tramivays  Company  [1894],  2 
Q.  B.  189. 

(h)  See  25  &  26  Vict.  c.  89,  s.  51. 

(c)  The  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98),  s.  63,  required  a  resolu- 
tion of  three-fifths.  The  directors  may  contract  or  lease  of  themselves  ;  but  can  only 
sell  with  consent  of  the  shareholders. 


64.  AH  existing   public   cisterns,   pumps,  wells,(a)  reservoirs, vestino-  of 
conduits,  aqueducts,  and  works  used  for  the  gratuitous  supply  of  water  public  cis- 
to  the  inhabitants  of  the  district  of  any  local  authority,  sha  11(c)  vest  jJ^'^qiIj^^*^'' 
and  be  under  the  control  of  such  authority,  and  such  authority  maj{d)  authority, 
cause  the  same  to  be  maintained  and  plentifully  supplied with  pure 
and  wholesome  water,  (/)  or  may  substitute, (</)  maintain,  and  plentifully 
supply  with  pure  and  wholesome  water, f/)  other  such  works  equally 
convenient  ;  they  may  also  (subject  to  the  provisions  of  this  Act)  (h) 
construct  any  other  such  works  for  supplying  water  for  the  gratuitous 
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Section  64.  use  of  any  inhabitants  who  choose  to  carry  the  same  away,  not  for  sale, 
but  for  their  own  private  iise.(/) 

(a)  A  well  situated  on  private  ground,  the  water  of  which  had  been  used  for 
domestic  purposes  gratuitously  by  the  inhabitants  in  the  vicinity  for  the  prescriptive 
period,  was  held  to  be  a  public  well  within  the  meaning  of  the  corresponding 
provisions  of  the  Public  Health  (Scotland)  Act,  1867  (30  &  31  Vict.  c.  109),  s.  89, 
sub-sect.  4,  and  it  was  also  held  that  the  local  authority  might  enter  upon  the  land 
and  do  all  acts  to  the  well  for  continuing  and  maintaining  it,  wliich  the  inhabitants 
might  have  done  before,  and  that  although  there  might  be  a  company  with  a  vested 
right  to  supply  the  inhabitants  with  water.  Umith  v.  Archibald,  5  App.  Cas.  489. 
The  facts  in  that  case  were  shortly  as  follows  : — Situated  in  one  corner  of  a  field  in 
the  parish  of  D.  was  a  well.  From  the  well  to  the  entrance  of  the  field  there  was  a 
footpath,  and  from  that  entrance  to  the  public  road  going  through  the  village  of  D. 
there  was  a  cart  road.  The  inhabitants  of  D.  had  for  the  prescriptive  period  used 
the  water  of  the  well  for  domestic  purposes,  and  had,  among  other  acts  clone  to  the 
well,  cradled  it  with  stones  at  their  own  expense.  The  local  authority,  acting  imder 
the  section  alreadj-  mentioned,  caused  the  well  to  be  covered  in  with  an  iron  plate, 
and  placed  therein  a  hand  pump  with  the  avowed  object  of  keeping  the  well  free 
from  pollution.  The  proprietor  of  the  field,  alleging  the  well  to  be  his  private 
propertj',  instituted  proceedings  to  compel  the  authority  to  remove  the  cover  and 
pump.  But  it  was  held  by  the  House  of  Lords,  affirming  the  decision  of  the  court 
of  session,  that  the  well  was  a  j^ublic  well  within  the  meaning  of  the  statute,  and 
that  the  local  authority,  as  representing  the  inhabitants,  had  not  done  anything 
in  excess  of  their  powers.  In  Holmfirth  Local  Board  v.  Shore,  Q.  B.  D.  (Day  and 
Wright,  JJ.),  26th  April,  1895,  a  stone  trough  receiving  water  from  a  spring  at  some 
distance  from  it,  was  held  to  be  either  a  well  or  a  reservoir.  And  it  was  pointed  out  by 
Weight,  J.,  in  that  case,  that  the  Scotch  Act  does  not  vest  the  wells,  &c. ,  in  the  local 
authority,  so  that  the  powers  of  the  local  authority  are  wider  under  the  English  Act. 

(6)  In  the  Leadgate  Local  Board  v.  Bland,  45  J.  P.  526,  which  was  a  case  tried 
at  Durham  Assizes,  Kay,  J.,  held  that  a  natural  pond  was  a  reservoir  within  the 
section,  having  been  used  by  the  public  for  a  number  of  years  for  the  purpose  of 
watering  horses. 

(c)  It  will  be  remembered  that  by  the  previous  Public  Health  Acts,  such  cisterns, 
&c.,  haA'e  been  vested  in  the  respective  local  authorities,  so  that  this  section  only 
continues  the  vesting  already  established.  As  to  the  meaning  of  the  phrase  vest  in, 
see  section  13,  note  (/),  ante,  p.  34,  and  the  notes  to  section  149,  ^5osi.  The  effect  of  it 
is  to  enable  the  local  authority  to  bring  an  action  in  their  own  name  and  not  in  the 
name  only  of  the  Attorney-General  for  damages  for  any  interference  with  the  well, 
although  such  interference  is  not  proved  to  be  injurious  to  the  public  rights.  But  for 
interfering  with  public  access  or  for  an  injunction,  the  action  must  be  in  the  name  of 
the  Attorney-General.  Holmfirth  Local  Board  v.  Shore,  Q.  B.  D.  (Day  and  Wright, 
J  J.),  26th  April,  1895. 

(d)  Query,  how  far  the  word  casts  a  duty  on  the  local  authority.  They  may 
maintain  public  wells,  &c.,  although  there  is  a  company  which  supplies  the  district 
with  water.  "  What  the  Act  says  is,  notwithstanding  that  there  may  be  a  company 
with  a  vested  right  to  supply  the  inhabitants,  the  local  authority  may,  where  there 
is  a  public  well,  and  whei'e  there  is  a  public  right  to  be  gratuitously  supplied 
(from  it)  continue  and  maintain  that  well."  Per  Lord  Blackburn,  in  Smith  v. 
Archibald,  supra. 

(e)  111  Edivards  v.  Joliffe,  W.  N.  (1877),  p.  120,  an  injunction  was  granted  at  the 
suit  of  the  plaintiff,  a  landowner,  through  whose  estate  a  lane  passed,  to  restrain  the 
defendants,  the  servants  of  the  surveyor  of  highways,  from  digging  holes  in  the 
roadway  of  the  lane  under  these  circumstances.  On  a  piece  of  land  not  actually 
part  of  the  lane,  but  entirely  open  to  it,  were  five  public  wells  which  suddenly 
failed.  The  highway  board,  with  the  sanction  of  the  rural  sanitary  authority,  in 
whom  the  wells  were  vested  under  the  above  section,  ordered  the  defendant  to  dig 
the  holes  either  to  recover  the  water  or  to  discover  the  cause  of  its  having  ceased  to 
flow.  The  plaintiff's  land  on  either  side  of  the  lane  was  on  a  slope,  and  on  the 
southern  side,  where  the  land  was  below  the  level  of  the  wells,  the  plaintitl'  had 
been  drifting  for  water,  and  the  defendant  said  he  had  no  doubt  the  supply  of  water 
to  the  wells  had  been  tapped  by  the  plaintiff  s  operations  : — Held,  that  the  above 
section  did  not  authorise  the  local  authority  to  enter  another  man's  land  and  help  them- 
selves to  water.  There  was  no  suggestion  that  the  plaintiff  had  done  anything  more 
than  he  was  clearly  entitled  to  do,  or  that  the  defendants  were  not  entering  his  land. 
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(/)  These  words  are  new  and  must  be  regarded  carefully.    If  the  well,  &c.,  does     Note  to 
not  contain  pure  and  wholesome  water,  and  the  local  authority  does  not  care  to  Section  64, 
maintain  it,  they  may  close  it  under  section  70,  post. 

(g)  This  would  appear  to  refer  to  a  substitution  of  the  new  works  in  the  same 
place  as  the  old.  If  so  this  right  would  appear  to  be  independent  of  the  restriction 
imposed  upon  the  local  authority  by  section  52,  ante,  p.  79,  as  to  the  construction 
of  waterworks. 

(h)  This  appears  to  refer  to  section  52.  If  there  is  a  water  company  supplying 
the  district,  the  local  authority  would  seem  to  require  their  consent  to  the 
gratuitous  provision  of  water  to  the  inhabitants.  Otherwise  the  jjersons  using  the 
gratuitous  supply  might  be  chargeable  with  water  rates  or  might  be  convicted  under 
section  49  ot  the  Waterworks  Clauses  Act,  1847,  post.  See  Hildreth  v.  Adamson, 
infra. 

(i)  A  local  board  of  health  Act  empowered  the  board  to  supply  the  town  with 
water  at  certain  rates  for  domestic  purposes,  and  for  other  than  domestic  purposes 
for  such  remuneration  and  upon  such  terms  and  conditions  as  should  be  agreed  upon 
between  them  aird  the  persons  desirous  of  having  such  sujjply.  An  inhabitant  of 
the  town  having  presented  to  the  town  an  ornamental  fountain  with  a  trough  or 
basin,  which  was  set  up  in  one  of  the  public  streets,  the  board  supplied  it  with, 
water  on  market  days  for  the  use  of  cattle  in  the  market,  and  for  horses,  if  yoked, 
when  passing  to  and  fro.  The  respondent,  who  kejtt  horses,  with  a  view  to  evade 
payment  of  the  rate  for  the  supply  of  water  to  his  stable,  took  his  horses  to  the 
fountain  to  drink.  Upon  an  information  laid  against  him  under  the  Waterworks 
Clauses  Act,  1847,  section  59,  2)ost,  the  magistrates  being  of  opinion  that  the  board 
had  no  right  to  erect  a  fountain  on  the  public  highway  otherwise  than  for  the 
gratuitous  use  of  the  public  under  the  corresponding  section  of  the  Public  Health 
Act,  1848,  declined  to  convict.  On  appeal  it  was  held  that  they  were  wrong,  for 
notwithstanding  the  fountain  might  be  a  jiublic  nuisance,  yet  the  water  was  the 
private  propei'ty  of  the  board,  and  the  respondent  had  no  right  to  take  it  against 
their  will.  Hildreth  v.  Adamson,  8  C.  B.  (n.s.)  587  ;  30  L.  J.  M.  C.  204  ;  2  L.  T. 
(n.s.)  359  ;  25  J.  P.  645.  The  effect  of  this  case  is  that  the  board  may,  if  they  think 
fit,  limit  the  purposes  for  which  the  gratuitous  supply  is  jjrovided.  The  court 
refrained  from  expressing  any  opinion  on  the  point,  whether  a  fountain  for 
gratuitous  supply  might  by  virtue  of  this  section  be  erected  on  a  public  liighway. 
And  it  may  be  observed  that  while  the  53  &  54  Vict.  c.  59,  s.  42,  enal^les  an 
urban  authority  to  erect  a  statue  or  monument  in  a  street,  it  does  not  mention  a 
fountain. 

As  to  the  erection  of  stand-pipes  by  a  rural  sanitary  authority  or  by  an  urban 
authority  under  an  order  of  the  Local  Government  Board,  and  as  to  the  rating  of 
persons  using  the  water  from  such  stand-pipes,  see  the  Public  Health  (Water)  Act, 
1878,  sections  9 — ll,^;os^. 

65.  Any  local  authority  may,  if  they  think  fit,  supply  water  from  Water  for 
any  waterw^orks  purchased  or  constructed  by  them  to  any  public  baths  q"^J.^|-'^*''''^ 
or  \vashhouses(a)  or  for  trading  or  manufacturing  purposes,  on  such  manufac-^ 
terms  and  conditions  as  may  be  agreed  on  between  the  local  authority  tunng 
and  the  persons  desirous  of  being  so  supplied  :(l>)  purposes. 

Moreover,  any  local  authority  may,  if  they  think  fit,  construct  any 
works  for  the  gratuitous  supply  of  any  public  baths  or  washhouses 
established  otherwise  than  for  private  profit,  or  supported  out  of  any 
poor  or  borough  rates. (c) 

(a)  See  the  Baths  and  Washhouses  Acts,  as  defined  by  section  4,  ante,  p.  21. 

(6)  It  is  optional  with  the  local  authority  whether  they  will  sujiply  water  for 
these  purposes  or  not.  They  are  obliged  to  supply  water  for  domestic  purjioses  if 
they  undertake  the  supply  of  water  to  the  district.  See  section  55,  ante,  p.  82,  and 
see  the  Waterwoi'ks  Clauses  Act,  1847,  section  53,  post. 

The  agreement  referred  to  should  be  duly  set  forth  in  writing,  and  executed  under 
the  seal  of  the  parties. 

(c)  It  is  not  quite  clear  what  is  referred  to  by  these  latter  words,  as  public  baths 
and  washhouses  are  vested  in  the  local  authorities,  and  are  supported  out  of  the 
genejal  funds. 
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Section  66.  QQ^  Every  urban  authority  shall(a)  cause  fire-plugs  and  all  neces- 
Duty  of  sary  works,  machinery,  and  assistance  for^  securing  an  efficient  supply 
urban  of  water  in  case  of  fire  to  be  provided  and  maintained,  and  for  this 

providrL-e^  P^^i'pose  they  may  enter  into  any  agreement  with  any  water  company  or 
plugs.  person. 

And  they  shall  paint  or  mark  on  the  buildings  and  walls  within  the 
streets  words  or  marks  near  to  such  fire-plugs  to  denote  the  situation 
thereof,  and  do  sixch  other  things  for  the  purposes  aforesaid  as  they  may 
deem  expedient. (Z*) 

((6)  Note  that  these  words  are  imperative,  and  require  the  urban  authority  to  make 
tills  provision.  The  clause  is  introduced  from  the  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  Vict.  c.  34),  s.  124.  Nothing,  however,  in  the  present  section  or  in 
the  Waterworks  Clauses  Act,  1847,  ss.  38 — 41,  in  the  Appendix,  post,  imposes  on  an 
urban  authority  any  obligation  to  bear  the  exjjense  of  maintaining  in  repair  the 
fire-plugs  in  their  district,  unless  such  fire-plugs  have  been  fixed  by  them  or  by 
some  water  company  or  other  pei'son  at  their  I'equest.  Grand  J unctio7i  Waterworks 
Comjmny  v.  Brentford  Local  Board  [1894],  2  Q.  B.  735  ;  63  L.  J.  Q.  B.  717  ;  71  L.  T. 
(n.s.)  240  ;  59  J.  P.  51  ;  10  T.  L.  K.  396,  572  ;  9  R.  788.  It  must  be  observed  that 
section  171,  post,  incorporates  the  provisions  of  the  Towns  Police  Clauses  Act,  1847 
(10  &  11  Vict.  c.  89),  s.  32,  which  enables  the  urban  authority  to  provide engines. 

The  following  cases  have  been  decided  with  respect  to  the  liability  of  water  com- 
panies to  provide  and  maintain  fire-plugs  and  apparatus  for  extinguishing  fires  : — 

A  water  company,  having  observed  the  directions  of  the  Act  of  Parliament  in 
laying  down  their  pipes,  are  not  responsible  for  an  escape  of  water  from  them  not 
caused  by  their  own  negligence.  The  fact  that  their  precautions  proved  insufficient 
against  tlie  effect  of  a  winter  of  extreme  coldness,  such  as  could  not  have  been  fore- 
seen, is  not  sufficient  to  render  them  liable  for  negligence.  Fire-plugs  properly  con- 
structed having  been  inserted  as  safety  valves  in  these  pipes  in  pursuance  of  the  Act, 
semble,  per  Beamwbll,  B.,  that  the  company  are  not  liable  for  an  accident  caused 
by  the  accumulation  of  ice  in  the  streets  over  the  plugs.  Blyth  v.  Birmingham 
TFaterivorks  Company,  11  Ex.  781  ;  2  Jur.  (n.s.)  333  ;  25  L.  J.  Ex.  212  ;  26  L.  T.  (o.s.) 
261  ;  20  J.  P.  247. 

By  a  local  Act  a  waterworks  company  was  bound  at  the  request  of  the  Town 
Improvement  Commissioners  to  fix  fire  plugs  into  their  mains,  and  to  repair  and  keep 
them  in  proper  order  at  the  cost  of  the  Commissioners,  in  whom  the  property  in  the 
plugs  was  vested  by  virtue  of  their  improvement  Act.  In  consequence  of  the  cap  of 
one  of  the  plugs  provided  under  the  Act  being  broken,  a  horse  placed  his  foot  in  the 
plug-hole  and  was  lamed : — Held,  that  the  waterworks  company  and  not  the 
Commissioners  were  liable  for  the  injury.  Bayley  v.  Wolverhampton  Waterworks 
Company,  6  H.  &  N.  241  ;  30  L.  J.  Ex.  57  ;  25  J.  P.  199. 

It  will  be  found  stated  in  the  notes  to  section  144,  post,  that  though  a  local 
authority  are  not  liable  for  accidents  caused  by  the  mere  non-repair  of  highways, 
they  may  be  responsible  not  as  surveyors  of  highways,  but  in  another  capacity  as  the 
owners  of  drains,  water  pipes,  fire-plugs,  &c.,  in  the  highwav.  Thus  in  Blackmore  v. 
Mile  End  Old  Town  {Vestry  of),  9  Q.  B.  D.  451  ;  51  L.  J.  Q.  B.  496  ;  46  L.  T. 
(n.s.)  867  ;  30  W.  R.  740  ;  47  J.  P.  52,  a  local  authority  were  held  liable  for  an 
accident  caused  by  an  iron  flap  jilaced  in  the  highway  over  a  water  meter,  the  flap 
having  worn  smooth  and  become  slippery  and  dangerous.  But  where  the  same  body 
are  both  the  highway  authority  and  the  water  or  sewer  authority  they  cannot  be  held 
responsible  for  accidents  caused  by  the  wearing  away  of  the  road  allowing  the  edge 
of  a  manhole  cover  to  a  sewer  or  a  sewer  gral  ug  or  a  water  valve  cover  to  project 
dangerously  above  the  surface  of  the  road,  the  cover  or  grating  not  being  in  itself  out 
of  repair  or  improperly  constructed.  Thompson  v.  Mayor,  &c.,  of  Brighton  ;  Oliver  v. 
Horsham  Local  Board  [1894],  1  Q.  B.  332  ;  63  L.  J.  Q.  B.  181  ;  70  L.  T.  (n.s.)  206 ; 
42  W.  R.  161 ;  58  J.  P.  297  ;  9  R.  Ill ;  10  T.  L.  R.  98,  overruling  Kent  v.  Worthing  Local 
Board,  10  Q.  B.  D.  118 ;  52  L.  J.  Q.  B.  77  ;  48  L.  T.  (n.s.)  362  ;  31  W.  R.  583  ;  47 
J.  P.  23.  It  has  been  held  that  a  water  company  which  is  authorised  by  statute 
(10  &  11  Vict.  c.  17,  s.  38)  to  place  fire-plugs  in  a  public  highway,  and  is  required 
to  keep  the  plugs  in  repair,  but  has  no  power  to  repair  the  highway,  is  not  bound 
to  vary  the  level  of  such  plugs  from  time  to  time  if  and  as  the  surface  of  the  road 
wears  away.  If  the  fire-plug  is  properly  placed  in  the  first  instance,  and  is  kept  in 
repair,  the  company  will  not  be  liable  for  a  personal  injury  to  one  of  the  public  by 
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reason  of  the  projection  of  the  plug  above  the  level  of  the  highway.    Moore  v.      Note  to 
Lambeth  Waterworks  Govqiany,  17  Q.  B.  D.  462  ;  55  L.  J.  Q.  B.  304 ;  55  L.  T.  (n.s.)  Section  66. 
309  ;  34  W.  R.  559  ;  50  J.  P.  756.   

The  plaintiff,  walking  down  a  street  in  Walworth,  leaning  on  his  stick,  piit  his 
stick  into  a  hole,  in  which  was  a  stop-cock,  fell,  and  broke  his  leg.  The  nrotion  for 
a  new  trial  was  brought  on  the  ground  that  there  was  no  evidence  to  go  to  the  jury 
that  the  defendant  company  were  I'esponsible  for  havin"  put  or  kept  the  unsafe  box 
in  which  the  stop-cock  was  fixed.  It  had  lieen  agreed  Ijetween  the  parties  that  if 
there  was  proved  to  be  evidence  of  negligence  against  the  defendants,  a  judgment 
should  be  entered  for  the  plaintiff  for  40^.  The  defect  in  the  fitting  of  the  stop-cock 
was  that  it  was  contained  in  an  old-fashioned  "  l30x,"  with  a  deep  open  hole  to  admit 
the  key  for  turning  the  water  off  and  on,  instead  of  a  closed  box  of  the  pattern  now 
used.  There  was  evidence  that  an  officer  of  the  company  had  been  seen  super- 
intending the  operation  of  putting  down  the  stop-cock.  The  box  was  impressed  with 
the  name  of  the  company.  It  had  been  supplied  by  the  company,  and  the  company 
had  a  regulation  made  by  them  under  statutory  authority,  requiring  such  work  to  be 
done  for  occupiers  and  owners  by  themselves  : — Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  defendants  for  which  they  were  liable.  Strutt  v. 
Southivark  and  Vauxhall  Water  Convpamj,  5  T.  L.  R.  638  ;  affirming  the  decision  of 
the  High  Court,  53  J.  P.  424  ;  5  T.  L.  R.  451  ;  and  see  Stockings  v.  Lambeth  Water- 
works Uompamj,  7  T.  L.  R.  460.  See  also  Chapman  v.  Frjlde  Watenvorks  Company, 
cited  in  the  notes  to  section  28  of  the  Towns  Police  Clauses  Act,  1847,  post. 

Although  a  water  company  is  not  liable  for  the  unforeseen  results  of  an  extra- 
ordinary frost,  yet  they  are  bonnd  to  take  reasonable  care  to  jjrovide  against  the  con- 
sequences of  ordinary  frosts  ;  and  where  it  appeared  it  was  known  that  the  effect  of 
frost  would  be  to  cause  the  plugs  in  the  water  pipes  to  start,  and  thus  to  let  the  water 
out  at  the  side,  and  that  some  precautions  might  have  been  taken,  if  not  to  prevent 
this,  at  all  events  to  prevent  tlie  water  from  escaping  through  the  soil,  and  no  such 
precautions  having  been  taken,  the  plugs  started  in  a  frost  of  extraordinary  severity, 
and  the  water  thus  escaping,  ran  through  the  soil  into  the  plaintiff's  cellar  : — Held, 
that  there  was  some  evidence  of  negligence  on  which  a  jury  might  hold  the  company 
liable.  Steggles  v.  Neiv  River  Company,  11  W.  R.  234  ;  affirmed  on  appeal,  13  W.  I^.. 
413. 

A  private  water  Act  pi'ovided  that  the  company  should,  at  the  request  of  an  owner 
or  occupier  of  any  premises  situate  in  or  adjoining  any  street  in  which  any  main  or 
service  pipe  of  the  company  was  or  should  be  laid,  and  wlio  required  a  supply  of 
water,  afford  a  supply  of  water.  The  plaintiff'  declared  upon  the  section  so  pro^ading, 
and  stated  that  he  was  such  an  owner  and  occupier,  and  that  he  requested  and 
required  a  supply  of  water,  but  that  the  company  made  default  in  affording  to  the 
plaintiff  the  said  supply,  by  reason  whereof  he  was  unable  to  extinguish  a  fire  which 
destroyed  his  premises.  The  defendants  pleaded  that  the  main  or  service  pipe  had  a 
certain  fire-plug  properly  fixed  in  it,  and  that  the  said  fire-iilug  was  opened  for  the 
purpose  of  extinguishing  another  fire,  which  was  the  cause  of  the  default.  They  also 
pleaded  that  they  were  prevented  from  affording  the  said  supply  of  water  from  un- 
avoidable cause  or  accident : — Held,  on  demurrer,  that  the  former  of  these  two  pleas 
was  good,  but  the  latter  was  bad.  Campbell  v.  East  London  Waterworks  Company,  26 
L.  T.  (n.s.)  475  ;  36  J.  P.  711. 

By  the  Waterworks  Clauses  Act,  1847,  the  undertakers  are  :  (I)  to  fix  and  main- 
tain fire-plugs  ;  (2)  to  furnish  to  the  town  commissioners  a  sufficient  supply  of  water 
for  certain  public  purposes  ;  (3)  to  keep  these  pipes  to  which  the  fire-plugs  are  fixed 
at  all  times  charged  with  water  at  a  certain  pressure,  and  to  allow  all  persons  at  all 
times  to  use  the  same  for  extinguishing  fire  without  comjDensation  ;  and  (4)  to  supply 
to  every  owner  or  occujjier  of  any  dwelling-house,  having  paid  or  tendered  the  water 
rate,  sufficient  water  for  domestic  purposes.  Penalties  are  imposed  by  the  Act  for 
neglect  of  each  of  the  above  duties.  The  plaintiff  brought  an  action  for  damages 
against  a  waterworks  company  for  not  keeping  their  pipes  charged  as  required  by  the 
Act,  whereby  his  premises  situate  within  the  limits  of  the  defendants'  Act  were  burnt 
down  : — Held,  reversing  the  decision  of  the  Court  of  Exchequer,  that  the  statute 
gave  no  right  of  action  to  the  plaintift'.  Atkinson  v.  Newcastle  and  Gateshead 
Waterworks  Company,  2  Ex.  D.  441  ;  46  L.  J.  Q.  B.  775  ;  36  L.  T.  (n.s.)  761  ;  25 
W.  R.  794  ;  42  J.  P.  183.  But  the  decision  in  this  case  was  held  not  to  apply  in  an 
action  for  injuries  sustained  by  the  bursting  of  a  fire-plug  in  a  highway,  the  penalty 
being  for  failing  to  keep  the  pipes  charged  in  case  of  fire.  Hancock  v.  Southwark  and 
Vauxhall  Watenvorks  Company,  W.  N.  (1889),  198.  On  the  other  hand,  it  was  held 
to  apply  so  as  to  afford  an  answer  to  an  action  for  failing  to  supply  water  to  an 
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Note  to  occupier.  McGolla  v.  Glacton-on-Sea  Gas  and  Water  Gompany,  5  T.  L.  R.  690.  An  ■ 
Section  66.  urban  sanitary  authority  requested  a  water  company  which  supplied  their  district, 

  and  whose  provisional  order  incorporated  the  Waterworks  Clauses  Act,  1847  (10  &  11 

Vict.  c.  17),  to  fix  a  fire-plug  at  a  spot  in  a  street  where  it  was  essential  that  a  fire- 
plug should  be  placed,  but  where  the  existing  pipe  of  the  company  was  of  insufficient 
capacity  to  carry  a  proper  fire-plug.  The  company  were  willing  to  place  a  proper 
fire-plug  at  the  point,  f)rovided  the  urban  authority  would  pay  the  expense  of  laying 
a  new  length  of  three-inch  main  instead  of  the  existing  one-inch  pipe.  An  informa- 
tion having  been  laid  against  the  company,  charging  them  with  neglecting  to  fix  the 
fire-plug,  the  company  were  convicted  and  fined.  But  it  was  held  on  a  case  stated 
that  the  duties  of  the  company  as  to  the  supply  of  water  were  regulated  by  section  35 
of  the  10  &  11  Vict.  c.  17,  which  provides  for  a  constant  supply  for  domestic  use,  and 
that  the  38th  section  imposed  no  duty  on  the  company  to  provide  pipes  of  such 
capacity  that  fire-plugs  could  be  affixed  to  them  suitable  for  the  supply  of  water  for 
extinguishing  fires,  and  that  the  conviction  must  therefore  be  quashed.  Reg.  v.  fFells 
Water  Company,  51  J.  P.  135  ;  Law  Times,  June  12th,  1886,  p.  120. 

(6)  This  section  will  be  a  sufficient  justification,  though  the  owner  or  occupier  of 
the  buildings  or  walls  should  object  to  the  mark. 

67.  Ill  the  Oxford  or  Cambridge  district(a)  the  local  authority 
may  supply  water  to  any  hall,  college,  or  premises  of  the  university 
within  such  district,  on  such  terms  with  respect  to  the  mode  of 
paying  for  such  supply  as  may  from  from  time  to  time  be  agreed  on 
between  such  university,  or  any  hall  or  college  thereof  and  the  local 
authority. 

(a)  This  section  renders  the  demand  of  water  rates  from  the  occupiers  of  individual 
chambers  unnecessary,  but  the  agreement  must  be  duly  executed  under  seal  by  the 
local  authority  and  the  corporate  body  of  the  iiniversity,  college,  or  hall.  See 
section  342,  post,  as  to  Oxford. 


Agreements 
with  univer- 
sities.- 


Peovisions  foe  Peoteotion  of  Watee. 

Penalty  for        QS.  ^^'^J  person(a)  engaged  in  the  manufacture  of  gas  who(i) — 

tobecor^'^'^  (1.)  Causes  or  suffers  to  be  brought  or  to  flow  into  any  stream, 
rupted  by  reservoir,  aqueduct,  pond,  or  place  for   water,  or  into  any 

gas  washings.  drain  or  pipe  communicating  therewith,  any  washing  or  other 

substance  produced  in  making  or  supplying  gas  ;  or, 

(2.)  Wilfully  does  any  act  connected  with  the  making  or  supplying  of 
gas,  whereby  the  water  in  any  such  stream,  reservoir,  aqueduct, 
pond,  or  place,  for  water  is  fouled, 

shall  forfeit  for  every  such  offence  the  sum  of  two  hundred  pounds,  and 
after  the  expiration  of  twenty-four  hours'  notice (c)  from  the  local 
authority,  or  the  person  to  whom  the  water  belongs  in  that  behalf,  a 
further  sum  of  twenty  pounds  for  every  day  during  which  the  offence  is 
continued,  (dl)  or  during  the  continuance  of  the  act  whereby  the  water 
is  fouled. 

Every  such  penalty  may  be  recovered,  with  full  costs  of  suit,  in  any 
of  the  superior  courts,  in  the  case  of  water  belonging  to,  or  under  the 
control  of,  the  local  authority,  by  the  local  authority,  and  in  any  other 
case  by  the  person  into  whose  water  such  washing  or  other  substance  is 
conveyed  or  flows,  or  whose  water  is  fouled  by  any  such  act  as  aforesaid, 
or,  in  default  of  proceedings  by  such  person,  after  notice  to  him  from  the 
local  authority  of  their  intention  to  proceed  for  such  penalty,  by  the 
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local  authority  ;(e)  but  such  penalty  shall  not  be  recoverable  unless  it  be  Section  68. 
sued  for  during  the  continuance  of  the  offence^  or  within  six  mouths 
after  it  has  ceased. (/) 

(«)  This  word,  according  to  tlie  definition  in  section  4,  ante,  p.  6,  inchides  any- 
body of  persons  corporate  or  unincorporate. 

(6)  A  private  Act  of  Parliament  which  incorporated  a  gas  company,  and  empowered 
them  to  make  the  necessary  works,  contained  an  enactment  (section  160),  that  if  the 
company  sliould  at  any  time  "  cause  or  suffer  to  be  conveyed  or  to  flow  "  into  any 
stream,  &c.,  or  place  for  water  within  the  limits  of  the  Act,  any  washing  produced  in 
making  gas,  or  do  any  act  to  the  water  contained  in  any  such  stream,  &c.,  or  place 
for  water,  whereby  the  water  therein  should  be  fouled  or  corriTpted,  then  the 
company  should  forfeit  for  every  such  offence  200L  Section  161  imposed  an 
additional  penalty  of  201.  per  day  for  the  continuance  of  such  pollution  more  than 
twenty-four  hours  after  notice.  Section  165  made  the  company  liable  to  a  penalty 
if  any  water  was  polluted  by  the  escape  of  gas.  The  site  for  the  gas  tank  was 
selected  by  an  experienced  engineer,  and  the  company  built  it  in  a  projjer  manner, 
and  with  all  ordinary  care  and  prudence.  They  knew  that  mines  had  been  worked 
in  the  neighboui-hood,  but  did  not  know  that  any  mines  had  been  worked  under 
their  own  lands.  After  some  years  the  gas  tank  cracked  at  the  bottom,  and  the 
washings  jjroduced  in  the  making  of  gas  escaped  and  percolated  underground  through 
the  earth  and  polluted  the  water  in  the  plaintiff's  well.  The  company  then  found 
on  inquiry  that  mines  had  been  worked  by  strangers  to  them  under  part  of  their  land 
and  close  up  to  the  tank.  The  crack  in  the  tank  was  caused  by  the  subsidence  of  the 
soil,  owing,  in  all  pi'obability,  to  the  mining  operations  : — Held,  by  the  Exchequer 
Chamber,  that  the  company  were  liable  under  section  160  to  the  penalty  of  200/.  for 
polluting  the  plaintiff's  water  by  tlie  gas  washings.  Hi]jl:ins  v.  Birmingham  and 
Staffordshire  Gas  Company,  30  L.  J.  Ex.  60  ;  7  Jur.  (n.S.)  213  ;  6  H.  &  N.  250  ;  24 
J.  P.  438. 

When  noxious  matter  percolated  through  the  soil  from  gasworks  so  as  to  foul  a 
well,  such  percolation  was  held  to  render  a  company  lialile  under  the  similar  pro- 
visions of  3  &  4  Will.  4,  c.  90.  A  well  which,  on  account  of  its  having  become 
contaminated,  had  been  disused  by  the  owner  for  several  years,  and  had  been  covered 
over,  was  held  not  to  cease  to  be  a  well  within  the  meaning  of  the  Act.  Non-user, 
and  the  closing  of  his  own  well  in  consequence  of  its  being  polluted,  even  coupled 
with  the  acceptance  by  the  plaintiff  of  the  use  of  wells  substituted  by  the  defendants, 
was  held  not  to  be  such  an  abandonment  of  the  former  as  to  alter  its  character  and 
make  it  no  longer  a  well,  nor  could  any  license  to  pollute  it  be  inferred  from  such  a 
state  of  facts.  Qucere,  per  Keating,  J.,  whether  a  man  could  by  deed  give  an 
irrevocable  license  to  pollute  a  well.  A  prescription  to  foul  a  well  will  be  defeated 
by  variation  and  excess  in  the  degree  of  fouling  during  the  prescribed  period.  Mil- 
lington  v.  Griffiths  and  Others,  30  L.  T.  (n.s.)  65.  In  the  above  case  it  is  assumed 
that  a  well  is  a  "  place  for  water." 

Apart  from  statutory  provision  it  appears  that  a  pollution  of  a  river  by  gas 
washings  is  a  nuisance  at  common  law  for  which  an  indictment  will  lie.  See  R.  v. 
Medleij  and  Others,  6  C.  &  P.  292. 

It  is  to  be  observed  that  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  21, 
contains  provisions  similar  to  this  section.  Where,  therefore,  that  Act  is  incor- 
porated with  a  local  Act,  or  where  there  is  a  local  Act  in  force  containing  similar 
provisions,  proceedings  may  be  taken  either  under  this  or  the  local  Act  by  virtue  of 
section  340,  post. 

The  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  s.  62,  which  is  incor- 
porated in  this  Act  by  section  67,  ante,  and  is  printed  in  the  Appendix,  contains 
provisions  almost  identical  with  this  section,  which  is  taken  from  18  &  19  Vict, 
c.  121,  SB.  23,  24,  and  extends  the  provisions  of  11  &  12  Vict.  c.  63,  s.  80. 

(c)  As  to  notices  and  their  service,  see  sections  266,  267,  post. 

(d)  Apparently  this  means  after  notice  has  been  given  the  latter,  so  that  if  no 
notice  be  given  a  penalty  of  200Z.  is  recoverable  ;  if  notice  be  given,  that  sum  and 
the  additional  sum  from  the  time  of  the  notice  is  recoverable. 

(e)  The  same  provisions  in  the  Nuisances  Removal  Act,  1855  (18  &  19  Vict.  c.  121), 
ss.  23—25,  were  held  to  supersede  a  clause  in  a  local  Act  containing  similar 
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Note  to  penalties.  Parry  v.  Croydon  Gas  and  Coke  Companij,  11  C.  B.  (n.s.)  579  ;  15  C.  B. 
Section  68.  (n.s.)  568  ;  28  J.  P.  86  ;  but  see  section  340,  post.    See  also  note  (6),  sxhpra. 

(/)  11  &  12  Vict.  c.  63,  s.  80,  contained  provisions  for  examining  the  gas  pipes 
wliich  are  omitted  here,  and  it  is  very  doubtful  whether  section  305,  posl,  will  apply 
to  this  case. 


Local  autho-  09.  Any  local  authority,  with  the  sanction  of  the  Attorney-General, 
p\-oceednic^^  may,  either  in  their  own  name  or  in  the  name  of  any  other  person,  with 
to  prevent'  the  consent  of  such  person,  take  such  proceedings  by  indictment,  bill  in 
ponution  ofi  Chancery,  action,  or  otherwise,  as  they  may  deem  advisable  for  the 
streams.        purpose  of  protecting  any  watercourse  (a)  within  their  jurisdiction  from 

pollutions  arising  from  sewage(5)  either  within  or  without  their  district. 
And  the  costs  of,  and  incidental  to,  any  such  proceedings,  including 

any  costs  that  may  be  awarded  to  the  defendant,  shall  be  deemed  to  be 

expenses  properly  incurred  by  such  authority  in  the  execution  of  this 

Act. 

{a)  Note  that  this  is  not  applicable  to  all  rivers  and  streams,  but  only  to  such 
streams  as  constitute  watercourses  ;  and  it  is  presumed  that  they  are  not  such  as 
belong  to  the  local  authority,  seeing  that  the  ordinary  laws  regarding  property  would 
enable  the  local  authority  to  take  such  proceedings  in  reference  to  their  own  pro- 
perty. To  constitute  a  watercourse  there  must  be  water  flowing  in  a  channel  between 
l^anks  more  or  less  defined.  Per  Lord  Tenterden,  C.J.,  in  E.  v.  Inhabitants  of  Oxford- 
shire, 1  B.  &  Ad.  301.  It  may  be  natural  or  artificial.  See  Boives  v.  Wilson,  42 
L.  T.  (n.s.)  27  ;  44  J.  P.  364  ;  Smith  v.  Barnham,  1  Ex.  D.  419  ;  34  L.  T.  (n.s.)  774  ; 
40  J.  P.  710  ;  Biscoe  v.  Drought,  11  Ir.  C.  L.  R.  250  ;  Sutclife  v.  Booth,  32  L.  J.  Q.  B. 
136  ;  9  Jur.  (n.s.)  1037  ;  27  J.  P.  613. 

(&)  The  pollution  from  manufacturing  processes  or  from  other  similar  processes,  is 
not  provided  for  by  this  section.  See,  however,  the  Rivers  Pollution  Prevention 
Acts,  1876  and  1893,  as  to  jDoUution  by  solid  matters,  sewage  and  manufacturing  and 
mining  pollutions,  and  the  duties  cast  upon  local  authorities  by  that  Act,  which  is 
set  out  in  the  Appendix. 

As  to  the  power  of  a  county  council  to  take  proceedings  to  restrain  the  pollution 
of  a  stream,  see  the  Local  Government  Act,  1888,  section  14,  post. 


'^olhiTd'wens^  representation  of  any  person  to  any  local  authority  that 

' '  within  their  district  the  water  in  any  well,  tank  or  cistern,  public  or 
private,  or  supplied  from  any  public  pump,  and  used,  or  likely  to  be 
used,  by  man  for  drinking  or  domestic  purposes,  or  for  manufacturing 
drinks  for  the  use  of  man, (a)  is  so  polluted  as  to  be  injurious  to  health, 
such  authority  may  apply  to  a  court  of  summary  jurisdiction  {b)  for  an 
order  to  remedy  the  same. 

And  thereupon  such  court  shall  summon  the  owner  or  occupier(c)  of 
the  premises  to  which  the  well,  tank,  or  cistern  belongs,  if  it  be  private, 
and  in  the  case  of  a  public  well,  tank,  cistern,  or  pump,  any  person 
alleged  in  the  application  to  be  interested  in  the  same,(d)  and  may 
either  dismiss  the  application  or  may  make  an  order  directing  the  well, 
tank,  cistern,  or  pump  to  be  permanently  or  temporarily  closed,  or  the 
water  to  be  used  for  certain  purposes  only,  or  .such  other  order  as  may 
appear  to  them  to  be  requisite  to  prevent  injury  to  the  health  of  persons 
drinking  the  water.  (^) 

The  court  may,  if  they  see  lit,  cause  the  water  complained  of  to  be 
analysed  at  the  cost  of  the  local  authority  applying  to  them  under  this 
section.  (/) 

If  the  person  on  whom  an  order  under  this  section  is  made  fails  to 
comply  with  the  same,  the  court  may,  on  the  application  of  the  local 
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authority  authorise  them  to  do  whatever  may  be  necessary  in  the  Section  70. 
execution  of  the  order,  and  any  expenses  incurred  by  them  may  be 
recovered  in  a  summary  manner,(^/)  from  the  person  on  whom  the  order 
is  made. 

Expenses  incurred  by  any  rural  authority  in  the  execution  of  this 
section,  and  not  recovered  by  them  as  aforesaid,  shall  be  special 
expenses.  (A) 

(a)  These  last  words  are  new,  and  were  inserted  to  include  cases  when  the  water 
is  used  for  the  manufacture  of  aerated  or  other  drinks  for  human  consumption. 
(6)  See  the  definition  in  section  4,  ante,  p.  22. 

(c)  Apparently  the  court  may  select  the  party,  but  the  local  authority  should  lay 
before  the  court  their  views  as  to  which  party  slioiild  l_)e  summoned.  As  to  tlie 
word  oiuner,  see  the  definition  in  section  4,  ante,  p.  6. 

{d)  These  words  are  general  and  indefinite.  It  is  presumed  that  the  proper  person 
would  be  a  i^arisli  officer  or  some  officer  of  the  local  authority,  as  for  the  most  part 
the  well  or  other  place  will  be  vested  in  the  local  authority  under  section  64,  ante, 
p.  89.  It  has  sometimes  been  considered  that  persons  were  interested  in  a  well 
because  they  were  in  the  habit  of  taking  water  from  it.  But  it  is  submitted  that  the 
interest  here  referred  to  is  one  of  ownership.  At  all  events,  an  order  could  not  be 
made  on  such  persons  under  this  section. 

(«)  Very  wide  powers  are  granted  to  the  court  by  these  words.  It  may  be 
prudent  to  allow  the  person  to  be  affected  to  show  cause  against  the  granting  of  this 
authority.  See  Gill  v.  Bright,  41  L.  J.  M.  C.  22  ;  25  L.  T.  (n.s.)  591  ;  36  J.  P.  198  ; 
R.  V.  Cheshire  Lines  Committee,  L.  R.  8  Q.  B.  344 ;  42  L.  J.  M.  C.  100 ;  28  L.  T.  (n.s.) 
808  ;  37  J.  P.  373. 

(/)  It  may  be  here  observed  that  38  &  39  Vict.  c.  63,  and  the  amending  Acts  in 
the  Appendix,  which  provide  for  the  analysis  of  food  and  drugs,  exclude  the  analysis 
of  water.  Hence  any  analysis  of  water  must  be  made  independently  of  these  Acts. 
It  is  to  be  noticed  also  that  the  power  of  the  court  to  order  an  analysis  is  limited  to 
cases  in  which  the  local  authority  are  the  applicants  for  the  order. 

(g)  See  section  251,  post.    This  part  of  the  enactment  is  new. 

Qi)  See  section  229,  post. 


Regulation  of  Cellar  Dwellings  and  Lodging-Houses. 
Occiqjation  of  Cellar  Dwellings. 

71.  It  shall  not  be  lawful  to  let  (a)  or  occupy,      or  suffer  to  be  occu-  Prohibition 
pied  separately  as  a  dwelhng  any  cellar  (including,  for  the  purposes  of  this  eelkr  "^^^"^ 
Act,  in  that  expression,  any  vault  or  underground  room)  built  or  rebuilt  dwellings, 
after  the  passing  of  this  Act,  or  which  is  not  lawfully  so  let  or  occupied 

at  the  time  of  the  passing  of  this  Act.(c) 

(a)  The  infringement  of  this  section  is  an  offence.    The  penalty  is  provided  by 
section  73, 2^ost. 

(b)  As  to  what  constitutes  or  amounts  to  occupation,  see  section  74,  post. 

(c)  But  for  these  words  the  repeal  of  11  &  12  Vict.  c.  63,  s.  67,  would  operate  so  as 
to  legalise  the  letting  or  occupation  of  the  cellars  built  since  the  passing  of  that  Act. 
Consequently,  no  cellar  Irailt  or  rebuilt  since  1848  can  be  lawfully  occupied,  unless 
it  was  let  or  occupied  before  that  year,  and  not  even  in  such  a  case  unless  the  require- 
ments of  the  next  section  are  complied  with. 

72.  It  shall  not  be  lawful(a)  to  let  or  occupy  (6)  or  suffer  to  b<3  Existing 
occupied  separately  as  a  dwelling,  any  cellar  whatsoever, (c)  unless  the 
following  requisitions  are  complied  with  (that  is  to  say)  : —  be^let"o/  ° 

Unless  the  cellar  is  in  every  part  thereof  at  least  seven  feet  in  height,  certain'^  °^ 
measured  from  the  floor  to  the  ceiling  thereof,  and  is  at  least  conditions. 
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three  feet  of  its  height  above  the  surface  of  the  street  or  the 
groimd  adjoining  or  nearest  the  same  ;  and 

Unless  there  is  outside  of  and  adjoining  the  cellar  and  extending  along 
the  entire  frontage  thereof,  and  upwards  from  six  inches  below 
the  level  of  the  floor  thereof  up  to  the  surface  of  the  said  street 
or  ground,  an  open  area  of  at  least  two  feet  and  six  inches  wide 
in  every  part ;  and 

Unless  the  cellar  is  effectually  drained  by  means  of  a  drain,  the  upper- 
most part  of  which  is  one  foot  at  least  below  the  level  of  the  floor 
thereof ;  and 

Unless  there  is  appurtenant  to  the  cellar  the  use  of  a  watercloset, 
earthcloset,  or  privy,  and  an  ashpit,  furnished  with  proper  doors 
and  coverings,  according  to  the  provisions  of  this  Act  and 

Unless  the  cellar  has  a  fireplace,  with  a  proper  chimney  or  flue,  and 
an  external  window  of  at  least  nine  superficial  feet  in  area  clear 
of  the  sash  frame,  and  made  to  open  in  a  manner  approved  by 
the  surveyor(6')  (except  in  the  case  of  an  inner  or  back  cellar,  let 
or  occupied  along  with  a  front  cellar  as  part  of  the  same  letting 
or  occupation,  in  which  case  the  external  window  may  be  of  any 
dimensions,  not  being  less  than  four  superficial  feet  in  area  clear 
of  the  sash  frame). 

Provided  that  in  any  area  adjoining  a  cellar  there  may  be  steps 
necessary  for  access  to  such  cellar,  if  the  same  be  so  placed  as  not  to  be 
over,  across,  or  opposite  to  the  said  external  window,  and  so  as  to  allow 
between  every  part  of  such  steps  and  the  external  wall  of  such  cellar  a 
clear  space  of  six  inches  at  the  least,  and  that  over  or  across  any  such 
area  there  may  be  steps  necessary  for  access  to  any  building  above  the 
cellar  to  which  such  area  adjoins,  if  the  same  be  so  placed  as  not  to  be 
over,  across,  or  opposite  to  any  such  external  window. 

(a)  The  penalty  for  an  infringement  of  tliis  section  is  imposed  by  the  next 
section. 

(b)  As  to  what  constitutes  or  amounts  to  occupation,  see  section  74,  post. 

(c)  This  section  deals  with  cellars  which  were  in  existence  at  the  passing  of  11  &  12 
Vict.  c.  63,  i.e.,  in  1848,  becaiise  hj  the  last  section,  which  re-enacts  11  &  12  Vict, 
c.  63,  s.  67,  no  cellars  can  have  been  lawfully  occupied  as  dwellings  siibsequent  to 
that  Act.    It  applies  also  to  the  future. 

(d)  See  section  35,  cmte,  p.  63. 

(e)  See  the  definition  of  surveyor  in  section  4,  ante,  p.  6. 

73.  -^ny  person  who  lets,  occupies, (a)  or  knowingly  suffers  to  be 
occupied  for  hire  or  rent,  {h)  any  cellar  conti-ary  to  the  provisions  of  this 
Act,  shall  be  liable  for  every  such  offence  to  a  penalty(c)  not  exceeding 
twenty  shillings  for  every  day  during  which  the  same  continues  to  be 
so  let  or  occupied  after  notice  in  writing(f?)  from  the  local  authority  in 
this  behalf. 

(ft)  See  the  next  section. 

(b)  The  words  for  Jiire  or  rent  are  not  introduced  into  the  two  previous  sections, 
which  provide  simply  that  it  shall  be  unlawful  to  let,  occupy,  or  suffer  to  be 
occupied  as  a  dwelling  any  cellar,  &c.  There  may,  therefore,  be  a  contravention  of 
sections  71  or  72,  to  which  this  section  does  not  apply.  If  so,  it  would  appear  that 
the  only  remedy  would  be  by  indictment  for  disobedience  of  a  statute,  which  is  a 
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misdemeanor  at  common  law.     Archhold's  Criminal  Law,  p.  2  ;  and  see  Reg.  Note  to 

Walker,  ante,  p.  70.  _  Section  73. 

(c)  As  to  the  recovery  of  this  penalty,  see  section  251,  pod. 

(d)  See  as  to  the  authentication  and  service  of  notices,  sections  2G6,  267,  pos^. 
Care  must  be  talven  to  serve  the  notices  on  the  several  parties,  the  lessor  and  tlie 
occupier,  according  as  the  proceedings  are  to  be  taken. 

74-.  Any  cellar  in  wliicb.  any  person  passes  the  night  shall  be  Definition  of 
deemed  to  be  occupied  as  a  dwelling  within  the  meaning  of  this  Act.  a^dwellhig^^ 

75.  Where  two  convictions  against  the  provisions  of  any  Act(a)  Power  to  close 
relating  to  the  occupation  of  a  cellar  as  a  separate  dwelling  place  have  if^^Q  con-^*'^ 
taken  place  within  three  months  (whether  the  persons  so  convicted  were  victions. 
or  were  not  the  same)  a  court  of  summary  jurisdiction(5)  may  direct  the 
closing  of  the  premises  so  occupied  for  such  time  as  it  may  deem  neces- 
sary, or  may  empower  the  local  authority  permanently  to  close  the 
same,  and  to  defray  any  expenses  incurred  by  them  in  the  execution  of 
this  section. ((?) 

(a)  These  words  will,  doubtless,  apply  to  local  Acts  which  contain  provisions  to 
prevent  the  occujoation  of  cellars  as  well  as  to  convictions  under  11  &  12  Vict.  c.  63, 
s.  7  ;  29  &  30  Vict.  c.  93,  s.  36,and  this  Act. 

(b)  See  the  definition  in  section  4,  ante,  p.  22. 

(c)  There  is  no  provision  for  enforcing  the  order,  but  the  disobedience  to  it  would 
probably  be  an  indictable  misdemeanor.  See  Archhold's  Criminal  Law,  ch.  II.,  s.  10  ; 
Reg.  V.  Walker,  supra. 


Common  LoDGiNG-HousES.(a) 

76.  Every  local  authority  shall  (A)  keep  a  register,  in  which  shall  ^®gi^*er  of 
be  entered  the  names  and  residences  of  the  keepers(c)  of  all  common  iod^iu°Jl 
lodging-houses  within  the  district  of  such  authority  and  the  situation  of  houses'to  be 
every  such  house,  and  the  number  of  lodgers  authorised  under  this  Act  ^^P*^- 
by  such  authority  to  be  received  therein. 

A  copy  of  any  entry  in  such  register,  certified  by  the  clerk  of  the 
local  authority  to  be  a  true  copy,  shall  be  received  in  all  courts  and  on 
all  occasions  as  evidence,  and  shall  be  sufficient  proof  of  the  matter 
registered,  without  production  of  the  register  or  of  any  document  or 
thing  on  which  the  entry  is  founded. 

And  a  certified  copy  of  any  such  entry  shall  be  supplied  gratis  by  the 
clerk  to  any  person  applying  at  a  reasonable  time  for  the  same. 

(a)  The  statutes,  14  &  15  Vict.  c.  28,  and  16  &  17  Vict.  c.  41,  were  tlie  statutes 
which  regulated  common  lodging-houses,  but  they  are  repealed  by  this  Act.  (See 
Schedule  V.,post.)  The  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34), 
contains  clauses  as  to  the  regulation  of  common  lodging-houses,  and  in  section  116 
there  is  this  definition  of  a  "  public  lodging-house  :"  "  Every  house  shall  be  deemed 
a  public  lodging-house  within  the  meaning  of  this  Act,  in  which  persons  are 
harboured  or  lodged  for  hire  for  a  single  night,  or  for  less  than  a  week  at  one  time, 
or  any  part  of  which  is  let  for  any  term  less  than  a  week."  Lord  Chief  Justice 
CocKBURN  and  Lord  Hatherley,  when  law  officers  of  the  Crown,  advised  the 
General  Board  of  Health  in  1853,  thus  :  "  It  may  be  diificult  to  give  a  precise 
definition  of  the  term  '  common  lodging-house  ;'  but,  looking  to  the  preamble  and 
general  provisions  of  the  Act  (14  &  15  Vict.  c.  28),  it  appears  to  us  to  have  reference 
to  that  class  of  lodging-house  in  which  persons  of  the  poorer  class  are  received  for 
short  periods,  and,  though  strangers  to  one  another,  are  allowed  to  inhabit  one  common 
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Note  to  room.  We  are  of  opinion  that  it  does  not  include  hotels,  inns,  public-houses,  or 
Section  76.  lodgings  let  to  the  upper  and  middle  classes."  They  afterwards  explained  the 
passage  as  to  strangers  thus  :  "  Our  obvious  intention  was  to  distinguish  lodgers 
promisciiously  brought  together  from  members  of  one  family  or  household."  And 
they  added  that,  in  their  opinion,  "  the  period  of  letting  is  unimportant,  in  deter- 
mining whether  a  lodging-house  comes  under  the  Act  now  in  question."  In  the 
memorandum  prefixed  to  the  model  bye-laws  issued  by  the  Local  Government  Board 
under  section  80,  post,  pi.  102,  it  is  stated  that  so  far  as  the  foregoing  definition  of  a 
common  lodging-house  rests  upon  the  basis  of  the  habitation  of  a  common  room  by 
lodgei's  who  are  strangers  to  one  another  in  the  sense  of  not  being  members  of  one 
family  or  household,  it  may  1)6  inferred  that  this  characteristic  equally  distinguishes 
the  common  lodging-houses  to  which  this  Act  applies  ;  and  that  such  an  inference 
receives  support  from  the  terms  of  section  87,  jiost. 

An  interpretation  of  the  term  "  common  lodging-house  "  is  contained  in  section  89, 
2yost,  p.  105,  but  it  is  not  exhaustive. 

In  Langdon  v.  Broadhent,  37  L.  T.  (n.s.)  434  ;  42  J.  P.  56,  it  was  held  that  a 
lodging-house  whei'e  hawkers  and  persons  of  a  similar  class  vs^ere  received,  staying 
for  various  periods,  having  their  meals  in  one  room,  aird  paying  sixpence  a  night  was  a 
common  lodging-house  within  tlie  above  section.  Grove,  J,,  said  :  "  Each  case  must 
be  decided  on  its  own  facts.  There  may  be  lodging-houses  resorted  to  by  a  higher 
class  of  persons  to  which  the  term  '  common  lodging-house '  would  not  be  applicable. 
The  case  does  not  find  whether  the  lodgers  occupied  separate  sleeping  apartments. 
But  I  do  not  think  it  is  necessary  to  show  that  the  lodgers  are  all  herded  together  in 
order  to  bring  the  case  within  the  statute.  Even  if  a  common  room  is  necessary  to 
constitute  a  common  lodging-house,  the  evidence  here  shoM's  that  they  all  took  their 
meals  together."    And  see  Halligan  v.  Ganly,  infra. 

The  appellant  opened  and  kept  a  lodging-house  for  the  reception  of  male  lodgers, 
who  slept  in  one  common  room  capable  of  accommodating  100  persons.  The 
lodgers  were  charged,  at  the  discretion  of  the  manager,  a  sum  not  exceeding  fourpence 
per  night  for  bed,  supper,  and  breakfast ;  but  the  house  was  maintained,  not  for  the 
purpose  of  gain,  but  for  the  accommodation  of  tlie  poorest  class  of  persons  only, 
partly  with  a  charital^le,  and  paitly  with  a  religious  object.  The  house  had  not  been 
inspected  or  approved  by  the  officer  of  the  local  authority,  nor  was  it  registered. 
The  appellant  having  been  summoned  and  convicted  for  keeping  a  common  lodging- 
house  in  contravention  of  tlie  provisions  of  16  &  17  Vict.  c.  41,  s.  3  : — Held,  that  the 
house,  being  maintained  as  a  charitable  institution  and  not  for  purposes  of  gain,  was 
not  a  common  lodging-liouse  within  tlie  meaning  of  the  Act,  and  that  the  conviction 
could  not  be  supported.  Booth  v.  Ferrett,  25  Q.  B.  D.  37  ;  59  L.  J.  M.  C.  136  ;  63 
L.  T.  (N.s.)  346  ;  38  W.  R.  718  ;  55  J.  P.  7  ;  6  T.  L.  R.  337. 

The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  214,  provides  that  the 
sanitary  authority  of  any  seaport  town  may  make  bye-laws  relating  to  seamen's 
lodging-houses.    See  the  section  set  out  in  the  Appendix,  post. 

(b)  Note  that  this  provision  is  imperative.  In  a  recent  case  the  respondent,  having 
fulfilled  the  necessary  preliminaries  under  section  78,  applied  to  be  registered  under 
this  section,  and  the  local  authority  passed  a  resolution  that  his  house  should  be 
registered.  The  clerk  did  not  carry  out  this  resolution,  and  no  formal  registration 
of  the  respondent  or  of  his  house  was  made,  and  eight  months  afterwards  the  local 
authority  resolved  that  his  house  should  not  be  registered,  and  two  months  later 
prosecuted  him  for  keeping  a  common  lodging-house  without  being  registered.  The 
justices  refused  to  convict  and  stated  a  case.  It  was  held  that  for  tlie  purposes  of  the 
Act  the  resolution  of  the  local  authority  constituted  registration  and  that  the 
justices  were  right  in  refusing  to  convict.  Coles  v.  Fibhens,  52  L.  T.  (n.s.)  358  ;  49 
J.  P.  308. 

(c)  With  regard  to  the  meaning  of  the  word  keeper,  the  law  officers  already 
referred  to  in  note  (a)  advised  that  where  a  person  neither  resides  in  the  house  nor 
exercises  any  control  over  its  management,  but  simply  receives  the  rent  he  cannot 
be  considered  the  keeper  ;  but  where  the  owner,  though  not  resident  in  the  house, 
either  in  person  or  through  an  agent,  colouralily  or  otherwise,  exercises  control  over 
its  management,  they  had  no  doubt  that  he  should  be  considered  the  keejDer. 
Halligan  v.  Ganly,  19  L.  T.  (n.s.)  268,  appears  at  first  sight  to  be  contrary  to  this 
opinion.  It  was  a  decision  of  the  Common  Pleas  in  Ireland,  but  it  will  be  found  to 
turn  entirely  on  the  definition  of  p)ublic  lodghuj-house  and  keeper  in  a  local  Act. 
(27  &  28  Vict.  c.  cccv.  s.  4.)  It  is  not,  therefore,  an  authority  on  the  interpretation 
of  the  above  section. 


COMMON  LODGING-HOUSES.  lOl 

77.  A  person  shall  not  keep  a  common  lodging-lioiise,  or  receive  a  Section  77. 
lodger  therein,  unless  the  house  is  registered  in  accordance  with  the  All  common 
provisions  of  this  Act  ;  nor  unless  his  name  as  the  keeper  thereof  is 
entered  in  the  register  kept  under  this  Act.  _      ^  registered, 

Provided  that  when  the  person  so  registered  dies,  his  widow,  or  any  and  to  be' 
member  of  his  family  (a)  may  keep  the  house  as  a  connnon  lodging-house  ^^^Pfg^g^g^^^ 
for  not  more  than  four  weeks  after  his  death  without  l)eing  registered  as  kelpers.^ 
the  keeper  thereof. 

(a)  This  is  a  word  of  wide  extent  and  difficult  to  define.  It  will,  doulitless,  be  best 
interpreted  by  tlie  circnmstances  of  each  case.  There  is  no  authority  for  confining 
it  to  the  i^erson's  children.    See  section  87,  post,  p.  105. 

Section  86  provides  a  penalty  for  breach  of  the  provisions  of  this  section. 


78.  A  house  shall  not  be  registered  as  a  common  lodging-house  I;ocal  autho- 
until  it  has  been  inspected  and  ap})roved(a)  for  the  purpose  by  some  retase'to 
officer  of  the  local  authority  ;(//)  and  the  local  authority  may  refuse  to  register 
register  as  the  keeper  of  a  common  lodging-house  a  person  who  does  not  houses, 
produce  to  the  local  authority  a  certiiicate  of  character,  in  such  form  as 
the  local  authority  direct,  signed  by  three  inhabitant  householders  of  the 
parish  respectively  rated  to  the  relief  of  the  poor  of  the  parish  within 
which  the  lodging-house  is  situate,  for  property  of  the  yearly  rateable 
value(c)  of  six  pounds  or  upwards. 

(a)  From  the  Memoi'andum  of  the  Local  Government  Board  already  quoted,  the 
following  observations  are  taken  : — "  To  the  thoroughness  of  this  inspection  much 
importance  should  be  attached.  It  is  essential  that  in  all  structural  details  the 
fitness  of  the  premises  should  be  carefully  ascertained  before  the  house  is  placed  on  the 
register.  The  rules  which  should  guide  the  inspecting  officer  in  his  examination  of  the 
premises  may  be  thus  briefly  indicated  : — The  house  should  (1)  possess  the  conditions 
of  wholesomeness  needed  for  dwelling-houses  in  general  ;  and  (2),  it  should  have 
arrangements  fitting  it  for  its  special  purpose  of  receiving  a  given  number  of  lodgers. 
(1.)  The  house  should  be  dry  in  its  foundations,  and  have  proper  drainage,  guttering, 
and  spouting,  water  properly  laid,  and  substantial  paving  to  any  area  or  yard 
abutting  on  it.  Its  drains  should  have  their  connections  properly  made,  and  they 
should  be  trapped,  when  necessary,  and  adequately  ventilated.  Except  the  soil  pipe 
from  a  properly-trapped  water-closet,  there  should  be  no  direct  communication  of  the 
drains  with  the  interior  of  the  house.  All  waste  pipes  from  sinks,  basins,  and 
cisterns  should  discharge  in  the  open  air  over  gullies  outside  the  house.  The  soil 
pipe  should  always  be  efficiently  ventilated.  The  closets  and  privies  and  the  refuse 
receptacles  of  the  house  should  be  in  proj)er  situations,  of  proper  construction,  and 
adapted  to  any  scavenging  arrangements  that  may  be  in  force  in  the  district.  The 
house  should  have  a  water  supply  of  good  quality,  and,  if  the  water  be  stored  in 
cisterns,  they  should  be  conveniently  placed,  and  of  projjer  construction  to  prevent 
any  fouling  of  the  water.  The  walls,  roof,  and  floors  of  the  house  should  be  in  good 
repair.  Inside  walls  should  not  be  papered.  The  rooms  and  staircases  should 
possess  the  means  of  complete  ventilation,  Avindows  being  of  adequate  size,  able  to 
be  opened  to  their  full  extent,  or  if  sash  windows,  both  at  top  and  bottom.  Any 
room  proposed  for  registration  that  has  not  a  chimney  should  be  furnished  with  a 
special  ventilating  opening  or  shaft,  but  a  room  not  having  a  window  to  the  outer 
air,  even  if  it  have  special  means  of  ventilation,  can  seldom  be  proper  for  registration. 
(2.)  The  numbers  for  whijli  the  house  and  each  sleeping  room  may  be  registered 
will  depend  partly  upon  the  dimensions  of  the  rooms  and  their  facilities  for  venti- 
lation, and  partly  upon  the  amount  of  accommodation  of  other  kinds.  In  rooms  of 
ordinary  construction  to  be  used  for  sleeping,  where  there  are  the  usual  means  of 
ventilation  by  windows  and  chimneys,  about  300  cubic  feet  will  be  a  proper 
standard  of  space  to  secure  to  each  person  ;  but  in  many  rooms  it  will  be  right  to 
appoint  a  larger  space,  and  this  can  oidy  be  determined  on  inspection  of  the  par- 
ticular room.  The  house  should  possess  kitchen  and  day-room  accommodation  apart 
from  its  bedrooms,  and  the  sufficiency  of  this  will  have  to  be  attended  to.  Kooms 
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Note  to  that  are  partially  underground  may  not  be  improper  for  day  rooms,  but  should  not 
Section  78.  be  registered  for  use  as  bedrooms.  The  amount  of  water  supply,  closet,  or  privy 
accommodation,  and  the  provision  of  refuse  receptacles  should  be  proportionate  to 
the  numbers  for  which  the  house  is  to  be  registered.  If  the  water  is  not  supplied 
from  works  with  constant  service,  a  quantity  should  be  secured  for  daily  use  on  a 
scale,  per  registered  inmate,  of  not  less  than  ten  gallons  a  day  where  there  are  water- 
closets,  or  five  gallons  a  day  where  there  are  dry  closets.  For  every  twenty  regis- 
tered lodgers  a  separate  closet  or  privy  should  be  required.  The  v^ashing  accommo- 
dation should,  wherever  practicable,  be  in  a  special  place  and  not  in  the  bedroom, 
and  the  basins  for  personal  washing  should  be  fixed,  and  have  watertaps  and 
discharge  jjipes  connected  with  them. 

(6)  The  lodging-house  keeper  should  give  notice  to  the  authority  and  request  them 
to  send  the  proper  officer  to  inspect.  That  officer  is  to  approve  of  the  house  when 
he  has  inspected  it.  It  is  to  be  observed  that  if  the  house  is  inspected  and  approved 
the  local  authority  have  no  discretion  enabling  them  to  refuse  to  register.  "  The 
Act  imposes  an  obligation  on  the  local  authority  to  complete  the  registration  of  a 
common  lodging-house  after  they  once  pass  over  the  opportunity  for  refusal  provided 
by  the  78th  section."  Per  Mathew,  J.,  in  Coles  v.  Fibbens,  ante,  p.  100.  But  if  the 
officer  has  refused  to  approve,  the  local  authority  are  not  bound  to  hear  the 
applicant  in  support  of  his  application  for  a  license.  Mx  parte  Cavanagh,  10 
T.  L.  R.  533. 

(c)  Probably  this  means  net  annual  value,  which  is  defined  in  section  4, 
ante,  p.  11. 

Notice  of  "79.  The  keeper  of  every  common  lodgino-hoiise  shall,  if  required  in 

be^affixed°to*°  "^^^i^i^^g  ^^^^  local  authority  so  to  do,  affix  and  keep  undefaced  and 
legible  a  notice  with  the  words,  "  Registered  Common  Lodging-house," 
in  some  conspicuous  place  on  the  outside  of  such  house. 

The  keeper  of  any  such  house  who,  after  requisition  in  writing  from 
the  local  authority,  refuses  or  neglects  to  afifix  or  renew  such  notice, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds,  and  to  a  further 
penalty  of  ten  shillings  for  every  day  that  such  refusal  or  neglect 
continues  after  conviction. 

(a)  See  as  to  the  recovery  of  this  penalty,  section  251,  j^ost. 

80.  Every  local  authority  shall  from  time  to  time  make  bye- 
laws(a) — 

(1.)  For  fixing,  (6J  and  from  time  to  time  varying,  the  number  of 
lodgers  who  may  be  received  into  a  common  lodging-house,  and 
for  the  separation  of  the  sexes  therein  ;  and 
(2.)  For  promoting  cleanliness  and  ventilation  in  such  houses  ;  and 
(3.)  For  the  giving  of  notices  and  the(o)  taking  precautions  in  the 

case  of  any  infectioiis  disease  ;  and 
(4.)  Generally  for  the  well  ordering  of  such  houses. (t?) 

(a)  As  to  the  making  of  bye-laws,  see  section  182  ;  as  to  their  confirmation, 
section  184  ;  and  as  to  their  enforcement,  section  261,  post.  Model  bye-laws  have 
been  issued  by  the  Local  Government  Board  for  the  use  of  sanitary  authorities  under 
this  section  ;  and  it  will  be  convenient  if  these  are  adopted  with  as  little  variation  as 
the  circumstances  of  each  case  will  permit. 

The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60,  s.  214),  provides  that  the 
sanitary  authority  within  whose  district  any  seaport  town  is  situate  may,  with  the 
approval  of  the  President  of  the  Board  of  Trade,  from  time  to  time  make,  revoke, 
alter,  and  amend  bye-laws  relating  to  seamen's  lodging-houses  in  such  town.  The 
section  is  too  long  for  insertion  in  this  note,  but  it  will  be  found  in  full  in  the 
Appendix. 

(6)  The  provision  for  varying  the  number  is  new.  Lord  Cairns  advi^ed  that 
when  the  number  had  been  fixed  it  could  not  be  varied  under  the  previous  Acts, 


houses. 
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(c)  This  is  new.    See  section  84,  j^ost.    See  also  sections  120 — 130,  jjosi,  as  to     Note  to 
infectious  diseases,  especially  section  128,  which  imposes  a  penalty  on  persons  who  Section  80, 
let  houses  or  rooms  in  which  infected  persons  have  been  lodging.   

(d)  These  are  very  general  words,  and  apply  not  only  to  the  state  of  the  house, 
but,  as  it  seems,  to  the  conduct  of  the  inmates,  so  that  all  disorder  in  any  house  may 
be  prevented.  The  model  bye-laws  do  not,  however,  contain  any  provisions  of  this 
nature. 

81.  Where  it  appears  to  any  local  authority  that  a  common  lodging-  Power  to  local 
house  is  without  a  proper  supply  of  water  for  the  use  of  the  lodgers,  and  to  ^l^q^lfg 
that  such  a  supply  can  be  furnished  thereto  at  a  reasonable  rate,  (a)  the  supply  of 
local  authority  may  by  notice  in  writing  (A)  require  the  owner  (c)  or  water  to 
keeper  of  such  house,  within  a  time  specified  therein,  to  obtain  such  ' 
supply,  and  to  do  all  works  necessary  for  that  purpose        and,  if  the 

notice  be  not  complied  with  accordingly,  the  local  authority  may  remove 
such  house  from  the  register  until  it  is  complied  with. 

(a)  It  appears  that  this  is  matter  for  the  determination  of  the  local  authority. 
See  the  general  provisions  for  the  supply  of  water,  section  62,  ante,  p.  87  ;  and  the 
Public  Health  (Water)  Act,  1878,  jjost. 

(b)  See  as  to  such  notice  and  its  service,  sections  266,  267. 

(c)  See  the  definition  in  section  4,  ante,  p.  6.  As  the  notice  may  be  given  to 
the  owner  or  keeper  it  would  be  right,  if  the  notice  be  given  to  the  former,  that  the 
latter  should  also  receive  information,  otherwise  his  name  may  be  removed  from 
the  register  without  his  knowledge.  The  better  plan  would  be  to  serve  the  notice 
upon  both. 

(d)  Query,  whether  these  words  would  enable  the  local  authority  to  specify  the 
works  to  be  done.    See  the  cases  on  similar  words  in  the  notes  to  section  94,  jjosf,  p.  116. 

82.  The  keeper  of  a  connnon  lodging-house  shall,  to  the  satisfaction  Qf™^™'^'^"^" 
of  the  local  authority,  limewash  the  walls  and  ceilings  thereof  in  the  first 

week  of  each  of  the  months  of  April  and  October  in  every  year,  and 
shall,  if  he  fails  to  do  so,  be  liable  to  a  penalty  not  exceeding  4:0s. 

This  penalty  will  be  over  and  above  what  he  may  be  required  to  do  under  any  bye- 
law.    As  to  the  recovery  of  this  penalty,  see  section  251,  ^^osf. 

83.  The  keeper  of  a  common  lodging-house  in  which  beggars  or  Power  to 
vagrants  are  received  to  lodge,  shall  from  time  to  time,  if  required  in  ^^"^^  keeper 
writing  by  the  local  authority  so  to  do,  report  to  the  local  authority,  or  of  houses 

to  such  person  as  the  local  authority  direct,  every  [lersou  who  resorted  receiving 
to  such  house  during  the  preceding  day  or  night,  and  for  that  purpose  ■^'^sran  s 
schedules  shall  be  furnished  by  the  local  authority  to  the  person  so 
ordered  to  report,  which  schedules  he  shall  fill  up  with  the  information 
required,  and  transmit  to  the  local  authority. 

If  the  local  authority  act  upon  this  section  they  must  specify  for  what  period  the 
report  is  to  be  made.  The  mode  of  transmission  is  not  stated,  but  transmission  by 
post  will  probably  be  sufficient.  Failure  to  make  this  report  renders  the  keeper 
liable  to  a  penalty  under  section  86,  jwst. 

The  Prevention  of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112),  s.  14,  contains  pro- 
visions as  to  harbouring  thieves  or  reputed  thieves  in  lodging-houses,  or  suffering 
them  to  meet  or  assemble  therein. 

84.  The  keeper  of  a  common  lodging-house  shall,  when  a  person  in  Keepers  to 
such  house  is  ill  of  fever  or  any  infectious  disease, (a)  give  immediate  ^f7eve°r^&c. 
notic©(6_)  thereof  to  the  medical  officer  of  health(c;  of  the  local  authority,  therein,' 
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Section  84.  and  also  to  the  poor  law  relieving  officer  of  the  union  or  parish  in  which 
the  common  lodging-house  is  situated. (fZ) 

(«)  See  the  provisions  of  sections  120 — 130,  porf,  as  to  infectioits  diseases.  Tlie 
bye-laws  under  section  80,  ante,  p.  102,  may  contain  provisions  similar  in  effect  to 
this  section. 

See  also  the  provisions  of  the  Infectious  Disease  (Notification)  Act,  1889, 2^ost. 

(b)  The  statute  does  not  require  notice  in  writing,  and  a  verbal  notice  may  be  held 
to  be  sufficient,  but  it  is  most  desirable  that  it  should  be  in  writing.  The  model 
bj-e-laws  require  a  written  notice  to  be  given  (No.  18). 

(c)  The  Common  Lodging-Houses  Act  1851  (14  &  15  Vict.  c.  28),  s.  10,  required 
the  notice  to  be  given  to  the  medical  officer  of  the  union,  but  now  it  is  to  be  given 
to  the  medical  officer  of  health  of  the  authority  appointed  under  sections  189  or  190, 
2}ost. 

(d)  Section  124,  jjost,  provides  for  the  removal  of  the  sick  person  to  a  hospital  in 
certain  cases. 

See  section  86,  jjost,  as  to  the  penalty  for  non-compliance  with  the  provisions  of 
this  section.  In  places  where  the  Public  Health  Acts  Amendment  Act,  1890,  is  in 
operation  the  defendant  will  also  be  liable  to  a  penalty  under  section  32  of  that  Act. 
See  the  section  and  the  notes  thereto,  post. 


As  to  in-  85.  The  keeper  of  a  common  lodging-house,  and  every  other  person 

spection.  having  or  acting  in  the  care  or  management  thereof,  shall,  at  all  times 
when  required  by  any  offi.cer(a)  of  the  local  authority,  give  him  free 
access  to  such  house  or  any  part  thereof ;  and  any  such  keeper  or 
person  who  refuses  such  access  shall  be  liable  to  a  penalty  not  exceeding 
five  pounds.  (6) 

(a)  The  section  does  not  require  such  officer  to  produce  any  specific  authority  for 
his  demand  of  inspection,  thus  altering  the  provision  in  11  &  12  Vict.  c.  63,  s.  66. 
Moreover,  the  limitation  of  the  hours  of  admission  therein  specified  is  omitted. 

The  keeper  of  a  common  lodging-house,  on  access  to  the  house  being  demanded  by 
two  officers  of  a  local  authority,  refused  access  (1)  to  a  room  which  opened  off  a 
licensed  room  and  could  only  be  entered  through  it  (this  room  had  not  been  observed 
when  the  premises  were  inspected  with  a  view  to  the  license  being  granted,  and  was 
not  itself  licensed)  ;  (2)  to  two  rooms  which  were  licensed,  but  which  he  had  shut  off 
entirely  from,  the  rest  of  the  house,  which  had  a  separate  entrance  to  the  street,  and 
which,  after  giving  notice  to  the  local  authority  that  be  had  ceased  to  use  them  as 
part  of  the  lodging-house,  he  had  let  to  a  monthly  tenant : — Held,  that  in  refusing 
access  to  the  first-mentioned  room  he  had  contravened  the  statute,  but  otherwise 
in  regard  to  the  other  two  rooms.  Gunn  v.  Cade?iheacl,  15  Ct.  of  Sess.  Cas.,  4tli 
series  (J.  C.)  57. 

(6)  See  as  to  the  recovery  of  this  penalty,  section  251,  post. 


Offences  by        86.  Any  keeper  of  a  common  lodging-house  who — 

houses.  (!•)  Receives  any  lodger  in  such  house  without  the  same  being  regis- 

tered under  this  Act  ;(a)  or 

(2.)  Fails  to  make  a  report,  after  he  has  been  furnished  by  the  local 
authority  vidth  schedules  for  the  purpose  in  pursuance  of  this 
Act,(6)  of  the  persons  resorting  to  such  house  ;  or 

(3.)  Fails  to  give  the  notices  required  by  this  Act  where  any  person 
has  been  confined  to  his  bod  in  such  house  by  fever  or  other 
infectious  disease  ;(c) 

shall  be  liable  to  a  yenaltj(d)  not  exceeding  five  pounds,  and  in  the  case 
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of  a  continuing  offence,  to  a  further  penalt}'  not  exceeding  forty  shillings  Section  86. 
for  every  day  during  which  the  oifence  continues. (e) 

(a)  Possibly  registration  under  previous  sanitary  Acts  may  suffice,  but  it  would  be 
advisable  to  register  again  under  this  Act.  As  to  what  amounts  to  registration,  see 
Coles  V.  Fibbens,  mite,  p.  100. 

(M  See  section  83,  ante,  p.  103. 

(c)  See  section  84,  ante,  p.  103.  See  also  the  Infectious  Disease  (Notification)  Act, 
1889,  and  the  Public  Health  Acts  Amenduient  Act,  1890,  post.  The  last-mentioned 
Act,  by  section  32,  imj^oses  a  penalty  of  40s.  and  a  daily  penalty  of  5^.  where  it  is  in 
force  ;  it  may,  therefore,  supersede  the  penalty  under  the  above  section  so  far  as 
regards  this  ottence. 

{d)  See  as  to  the  recovery  of  this  penalty,  section  251,  post. 

(e)  There  is  no  reference  here  to  breach  of  the  byedaws,  as  this  is  provided  for  in 
sections  183  and  251,  post.  The  continuincj  here,  it  is  presumed,  must  refer  to  con- 
tinuance after  the  conviction. 


87.  Ill  f^iiy  proceedings  under  the  provisions  of  this  Act  relating  £^|^^'j'^ 
to  common  lodging-houses,  if  the  inmates  of  any  house  or  part  of  a  proceedin"s. 
house  allege  that  they  are  members  of  the  same  family,(a)  the  burden  of 
proving  such  allegation  shall  lie  on  the  persons  making  it. 

(a)  It  does  not  appear  why  the  allegation  should  be  made.  The  corresponding 
section  41  of  the  Sanitary  Act,  1866  (29  &  30  Vict.  c.  90),  was  ajDplicable  to  prosecu- 
tions for  overcrowding,  but  no  such  mischief  is  provided  for  in  lodging-houses 
specially.  It  may  be  mateiial,  however,  with  reference  to  the  question  whether  a 
house  is  a  lodging-house  or  not.  See  section  76,  note  (n),  ante.  It  may  also  be 
material  whether  a  bye-law  had  been  infringed  whereby  provision  is  made  for 
the  separation  of  the  se.Kes,  where  the  family  is  young,  and  consisting  of  both 
sexes. 

It  may  be  doubtful  what  is  meant  by  the  word  family.    See  section  77,  ante,  and 
Section  91,  post,  when  the  word  occurs  again. 

88.  Where  the  kee])er  of  a  common  lodging-house  is  convicted  of  a  Conviction 
third  oifence  against  any  of  the  provisions  of  this  Act(a)  relating  to  p^p^pg'^I^Q 
common  lodging-houses,  the  court  Ijefore  whom  the  conviction  for  such  disqualify 
third  offence  takes  place  may,  if  it  thinks  fit,  adjudge  that  he  shall  not  persons  from 
at  any  time  within  five  years  after  the  conviction,  or  within  such  shorter  keepmg 
period  after  the  conviction  as  the  court  thinks  fit,  keep  a  common  lodging-  ],Kio-ino.. 
house  without  the  previous  license  in  writing  of  the  local  authority,  which  house, 
license  the  local  authority  may  withhold  or  grant  on  such  terms  and 
conditions  as  they  think  fit. 

{a)  It  is  very  doubtful  whether  convictions  under  previoTis  Acts  can  be  brought 
under  the  purview  of  this  section.  The  section  is  penal,  and  will  probably  be  con- 
strued strictly,  in  accordance  with  the  general  rule  for  the  interpretation  of  penal 
statutes. 

K.  was  duly  entered  in  the  register  of  the  B.  urban  authority  as  keeper  of  a  common 
lodging-house.  Two  months  later  the  insi>ector  reported  that  it  was  kept  as  a  house 
of  bad  repute,  and  the  health  committee,  by  resolution,  withdreM'  the  license,  and 
ordered  K.  to  clear  out  his  lodgers  in  a  week  ;  and  on  his  refusal  he  was  charged  with 
keeping  tbe  house  without  being  registered  : — Held,  the  justices  were  right  in  dis- 
missing the  information,  as  there  was  no  pow'er  to  cancel  the  license  except  for  the 
reasons  set  forth  in  the  statute.    Blalce  v.  Kelly,  52  J.  P.  263. 

89.  For  the  purposes  of  this  Act  the  expression  "  connnon  lodging-  ^Q^^f 
house  "  includes,  in  any  case  in  which  only  part  of  a  house  is  used  as  a  "  common 
common  lodging-house,  the  part  so  used  of  such  house.  lodging- 
It  is  difficult  to  say  who  is  the  keeper  of  the  lodging-house  in  this  case,  whether 

the  person  who  is  the  landlord  or  tenant  of  the  wliole  house  or  the  tenant  of  that  part 
which  is  let  and  is  so  appropriated  to  the  use  of  lodgers. 
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Note  to        It  is  to  be  noticed  with  reference  to  the  note  on  section  76,  ante,  p.  99,  that  this 
Section  89.  section  does  not  contain  a  definition  of  the  word,  but  only  an  application  to  a  par- 
ticular  case. 

See  the  observations'  as  to  the  difi'erence  in  the  meaning  of  the  words  "  inchides  " 
and  "  means,"  p.  4,  a7ite. 


Local  Govern- 
ment Board 
may  em- 
power local 
authority 
to  make  bye- 
laws  as  to 
lodging- 
houses. 


Bye-Laws  as  to  Houses  Let  in  Lodgings. (a) 

90.  The  Local  Government  Board  may,  if  they  think  fit,  hy  notice 
2>uhUshed  in  the  London  Gazette,"  declare  the  folloioing  enactment  to  he 
in  force  within  the  district  or  any  part  of  the  district  of  any  local  authority, 
and  from  and  after  the  publication  of  such  notice  such  autliority(^>)  shall 
be  empowered  to  make  bye-laws(c)  for  the  following  matters  (that  is  to 
say)  :— 

(1.)  For  fixing  and  from  time  to  time  varying  the  number  of  persons 
who  may  occupy  a  house  or  part  of  a  house  which  is  let  in 
lodgings  or  occupied  by  members  of  more  than  one  family,(f?) 
and  for  the  separation  of  the  sexes  in  a  house  so  let  or  occupied  : 

(2.)  For  the  registration  of  houses  so  let  or  occupied  : 

(3.)  For  the  inspection  of  such  houses  : 

(4.)  For  enforcing  drainage  and  the  provision  of  privy  accommodation 
for  such  houses, and  for  promoting  cleanliness  and  ventilation 
in  such  houses  : 

(5.)  For  the  cleansing  and  limewashing  at  stated  times(/)  of  the 
premises,  and  for  the  paving  of  the  courts  and  courtyards 
thereof  :• 

(6.)  For  the  giving  of  notices  and  the  taking  of  precautions  in  case  of 
any  infectious  disease.  (^) 

This  section  shall  not  apply  to  common  lodging-houses  within  the 
provisions  of  this  Act  relating  to  common  lodging-houses,  (/i) 

(a)  In  recent  decisions  of  the  Court  of  Appeal  a  distinction  has  been  drawn 
between  houses  which  are  let  in  separate  tenements,  the  landlord  retaining  no  control 
over  the  house  ;  and  houses  in  which,  though  some  or  all  of  the  rooms  are  let,  the 
landlord  resides  personally  or  by  an  agent,  or  otherwise  exercises  some  control.  The 
tenants  of  the  tenements  in  the  former  case  were  held  not  to  be  lodgers  within  the 
meaning  of  the  Registration  Acts.  Bradley  v.  Baylis,  8  Q.  B.  D.  194  ;  51  L.  J.  Q.  B. 
183  ;  46  L.  T.  (n.s.)  253  ;  30  W.  R.  823  ;  45  J.  P.  847  ;  AncJcetill  v.  Baylis,  10 
Q.  B.  D.  577  ;  31  W.  R.  233  ;  52  L.  J.  Q.  B.  104  ;  47  J.  P.  356  ;  48  L.  T.  (n.s.)  343. 
These  decisions  appear  to  be  of  general  application,  and  if  so  they  will  limit  the 
number  of  houses  to  which  this  section  applies.  In  Bradley  v.  Baylis,  Jessbl,  M.R., 
made  the  following  observations  : — "  First  of  all,  take  the  case  of  a  lodger.  It  seems 
to  me,  as  to  unfurnished  lodgings  (and  I  will  only  deal  with  unfurnished  lodgings, 
as  it  is  the  only  class  of  cases  with  reference  to  which  questions  are  likely  to  arise), 
where  the  owner  of  the  house  does  not  let  the  whole  of  it,  but  retains  a  part  of  his 
own  residence  and  resides  there,  and  when  he  does  not  let  out  the  passages,  staircase, 
and  outer  door,  but  gives  to  the  inmates  merely  a  right  of  ingress  and  egress,  and 
retains  to  himself  the  general  control,  with  the  right  of  interfering— I  do  not  mean 
an  actual  interference,  but  a  right  to  interfere,  a  right  to  turn  out  trespassers,  and  so 

on  there  I  consider  such  owner  is  the  occupying  tenant  of  the  house,  and  the 

inmate,  whether  he  has  or  has  not  the  exclusive  use  of  the  room,  is  a  lodger.  That  is 
one  extreme  case.  Now,  I  take  another  case,  where  the  landlord  lets  out  the  whole 
of  the  house  into  separate  apartments,  and  lets  out  eacli  floor  separately,  so  as  to 
demise  the  passages,  reserving  simply  to  each  inmate  of  the  upper  floors  the  right  of 
ingress  and  egress  over  the  lower  passages,  but  parts  entirely  with  the  whole  legal 
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ownership  for  the  time  demised  and  retains  no  control  over  the  house  ;  there,  in  my  Note 
opinion,  tlie  inmates  are  ocaqnjing  tenants,  and  are  capable  of  being  rated  as  such.  Section 
That  is  an  extreme  case  on  the  other  side.  There  will  be  an  immense  number  of  in- 
termediate  cases,  which,  as  I  said  before,  can  only  be  dealt  with  as  they  arise.  Take 
such  a  case  as  the  first  of  those  before  us.  Does  it  make  any  difference  that  the 
inmates  have  latch-keys  to  the  outer  door  and  also  keys  to  the  inner  door  1  I  think 
not.  Does  it  make  any  difference  that  the  landlord  does  not  reside  tliere  personally, 
but  has  resident  servants  who  occupy  on  his  Ijehalf  part  of  the  house  '?  I  think  uot. 
I  think  that  the  inmates  are  still  lodgers.  Does  it  make  any  difference  that  the  land- 
lord does  or  does  not  repair  ?  I  think  not  ;  they  are  still  lodgers."  See  also  Phillips 
V.  Henson,  3  C.  P.  D.  26  ;  47  L.  J.  C.  P.  273  ;  37  L.  T.  (n.s.)  4.32  ;  26  W.  K.  214  ; 
42  J.  P.  137  ;  Morton  v.  Palmer,  9  Q.  B.  D.  89  ;  51  L.  J.  Q.  B.  307  ;  46  L.  T.  (n.s.) 
285  ;  30  W.  R.  115  ;  46  J.  P.  150  ;  Ness  v.  Stephenson,  9  Q.  B.  D.  245  ;  47  J.  P.  134. 
In  the  latter  case  it  was  held  that  if  the  landlord,  reserving  a  room  in  a  house,  lets 
the  rest  of  it  to  a  jJerson,  but  retains  such  control  and  dominion  over  it  as  is  usually 
retained  by  masters  of  houses  let  in  lodgings,  the  relation  of  landlord  and  lodger 
may  exist  between  the  parties  within  the  meaning  of  the  Lodgers  Goods  Protection 
Act,  1871  (34  &  35  Vict.  c.  79),  altliough  the  lodger  has  the  right  of  exclusively 
occupying  the  greater  part  of  the  premises  and  has  separate  and  uncontrolled  250wer 
of  ingress  and  egress,  and  neither  the  landlord  nor  his  agent  sleeps  or  resides  in  the 
house  and  his  lodger  acts  as  caretaker  of  the  part  reserved  ;  and  that  the  existence  of 
the  relationship  of  landlord  and  lodger  is  a  question  of  fact.  In  a  recent  case  decided 
with  reference  to  that  Act,  the  appellant  occujned  the  first  floor  and  basement  of 
premises  at  a  yearly  rent,  carrying  on  the  bvisiness  of  a  pulilisher  there,  but  sleeping 
and  residing  elsewhere.  He  had  no  key  of  the  outer  door,  which  was  under  the 
control  of  his  immediate  landlord,  who  admitted  him  every  morning.  It  was  held 
that  he  was  not  a  lodger.  A  lodger  in  the  popular  sense  of  the  word  means  one  who 
sleeps  on  the  premises.  Ueaivood  v.  Bone,  13  Q.  B.  D.  179  ;  51  L.  T.  (n.s.)  125  ;  48 
J.  P.  710. 

A  bye-law  made  under  this  section  required  certain  particulars  to  be  furnished  to 
the  local  authority  by  the  occupiers  of  houses  let  in  lodgings  or  occupied  by  members 
of  more  than  one  family.  The  defendant  was  charged  under  this  bye-law,  and  it  was 
proved  that  she  was  the  tenant  of  a  house,  sub-letting  unfurnished  rooms  to  one 
person  and  occupying  the  rest  of  the  house  herself.  It  was  held  on  a  case  stated  that 
the  house  was  a  lodging-house  within  the  meaning  of  the  bye-law  and  that  there  was 
nothing  unreasonable  in  a  bye-law  a^jplying  to  such  a  house.  Roots  v.  Beaumont,  50 
J.  P.  244  ;  51  J.  P.  197. 

The  Local  Government  Board  have  issued  model  bye-laws  under  this  section.  In 
the  memorandum  prefixed  to  the  bye-laws  it  is  stated  that  the  Board  have  had 
regard  to  the  judgment  of  Grove,  J.,  in  Langdon  v.  Broadbent,  set  out  at  p.  100,  ante, 
and  have  exempted  from  the  operation  of  the  bye-laws  certain  houses  let  in  lodgings 
which  from  their  character  are  not  likely  to  require  supervision.  The  memoiundum 
states  that  the  exemption  clause  consists  of  two  sections,  of  which  one  relates  to 
unfurnished,  and  the  other  to  furnished  lodgings.  It  assumes  that  all  houses  below 
a  certain  rateable  ^-alue  will,  if  let  in  lodgings  or  occupied  by  members  of  more  than 
one  family,  be  within  the  scope  of  the  bye-laws.  In  the  case  of  houses  of  higher 
I'ateable  value  the  clause  confers  exemption  if  the  rent  of  each  lodger  exceeds  a 
certain  minimum.  It  will  rest  with  the  local  authority,  when  frannng  bye-laws 
upon  the  bases  of  the  model  series,  to  determine  what  limits  of  rateable  value  or  rent 
the  circumstances  of  their  district  may  render  it  desirable  to  prescribe. 

(b)  By  the  Housing  of  the  Working  Classes  Act,  1885  (48  &  49  Vict.  c.  72),  s.  8, 
2Jost,  local  authorities  are  now  empowered  to  make  bye-laws  under  this  section  ■\vdth- 
out  any  declaration  by  the  Local  Government  Board.  The  effect  of  the  enactment 
is  practically  to  repeal  the  opening  words  of  the  section  down  to  the  end  of  the  word 
"  notice." 

(c)  As  to  the  making,  confirmation,  publication,  and  enforcing  of  bye-laws,  see 
sections  182—186,  251,  post.  As  to  the  houses  which  should  be  affected  by  such  bye- 
laws,  see  note  (a),  supra. 

(d)  See  the  notes  on  this  word  in  sections  77  and  87,  ante,  pp.  101  and  105.  In 
the  model  series  above  mentioned  the  Local  Government  Board  have  deemed  it 
inexpedient  to  provide  for  a  variation  of  the  number  of  occupants  or  for  the 
separation  of  the  sexes.  The  omission  of  the  latter  provision  is  due  "  to  the  doubt 
which  the  Board  have  entertained  as  to  how  far  this  desirable  object  can  be 
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Note  to  iiractically  attained,  in  view  of  the  ordinary  conditions  of  life  in  lodgings  of  the 
Section  90.  poorer  class.  When,  however,  the  local  authority  are  satisfied  that  a  rule  on  this 
subject  can  he  enforced  without  hardship,  as,  for  instance,  in  cases  where  it  is  found 
that  individual  holdings  in  the  lodging-houses  of  a  district  generally  comprise  two  or 
more  rooms,  the  Board  will  readily  co-operate  with  the  authority  in  framing  a  bye- 
law  to  provide  for  the  separation  of  the  sexes." 

(e)  These  bye-laws  will  not  prevent  the  enforcing  of  the  provisions  of  this  Act 
which  ajjply  to  these  matters.  No  bye-laws  on  this  subject  are  included  in  the  model 
series,  as  the  Board  considered  the  statutory  provisions  on  this  subject  to  be  sufficient 
without  them. 

(/)  These  times  must  be  stated  in  the  bj^e-laws.  See  section  82,  ante,]).  103,  as 
to  common  lodging-houses. 

(g)  Bye-laws  for  these  purposes  are  rendered  unnecessary  in  districts  where  the 
Infectious  Disease  (Notification)  Act,  1889,  post,  has  been  adopted. 

(/i)  This  passage  was  introduced  from  the  Sanitary  Act,  1866  (29  &  30  Vict.  c.  90), 
s.  36,  which  was  passed  when  the  Common  Lodging-House  Acts  were  in  force. 

Eeference  may  here  be  made  to  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  60),  s.  214,  which  provides  for  seamen's  lodging-houses,  and  is  set  out  in  the 
Appendix  ;  also  to  the  Housing  of  the  Working  Classes  Act,  1890,  2}ost,  which  con- 
solidates and  amends  all  the  previous  Acts  relating  to  workmen's  dwellings  and 
lodging-houses  for  the  labouring  classes. 

Nuisances,  (a) 
Definition  of      91.  1^01*  ^li^  purposes  of  this  Act — 

nuisances.  premises(6)  in  such  a  state  as  to  be  a  nuisance  or  injurious  to 

health  :(c) 

2.  Any  pool,  ditch,  gutter,  watercourse,  privy,  urinal,  cesspool,  drain, 

or  ashpit  so  foul  or  in  such  a  state  as  to  be  a  nuisance  or  injurious 
to  health  :  (d) 

3.  Any  animal  so  kept  as  to  be  a  nuisance  or  injurious  to  health  :{e) 

4l.  Any  accumulation  or  deposit  which  is  a  nuisance  or  injurious  to 
health  :(/) 

5.  Any  house  or  part  of  a  house  so  overcrowded  as  to  be  dangerous 

or  injurious  to  the  health  of  the  inmates,  whether  or  not  members 
of  the  same  family  :(g') 

6.  Any  factory,  workshop,  or  workplace  (not  already  under  the 

operation  of  any  general  Act  for  the  regulation  of  factories  or 
bakehouses), (7i)  not  kept  in  a  cleanly  state,  or  not  ventilated  in 
such  a  manner  as  to  render  harmless  as  far  as  practicable  any 
gases,  vapours,  dust,  or  other  impurities  generated  in  the  course 
of  the  work  carried  on  therein  that  are  a  nuisance  or  injurious  to 
health,  or  so  overcrowded  while  work  is  carried  on  as  to  be 
dangerous  or  injurious  to  the  health  of  those  employed  therein  :  [i) 

7.  Any  fireplace  or  furnace  which  does  not,  as  far  as  practicable,  i 

consume  the  smoke  (^■)  arising  from  the  combustible  used  therein,  | 
and  which  is  used  for  working  engines  by  steam,  or  in  any  mill, 
factory,  dyehouse,  brewery,  bakehouse,  or  gaswork,  or  in  any 
manufacturing  or  trade  process  whatsoever  ;  and 

Any  chimney  (not  being  the  chimney  of  a  private  dwelling-house) 
sending  forth  black  smoke  (^)  in  such  quantity  as  to  be  a 
nuisance, 
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shall  be  deemed  to  be  nuisaiices(/)  liable  to  be  dealt  with  summarily  in  Section 
manner  provided  by  this  Act  :  Provided — 

First.  That  a  penalty  shall  not  be  imposed  on  any  person  in  respect 
of  any  accumulation  or  deposit  necessary  for  the  effectual  carrying- 
on  any  business  or  manufacture  if  it  be  proved  to  the  satisfaction 
of  the  court()n)  that  the  acciunulation  or  deposit  has  not  been 
kept  longer  than  is  necessary  for  the  purposes  of  the  business  or 
manufacture,  and  that  the  best  available  means  have  been  taken 
for  preventing  injury  thereby  to  the  public  (n)  health  : 

Secondly.  That  where  a  person  is  summoned  before  any  court  in 
respect  of  a  nuisance  arising  from  a  fireplace  or  furnace  which 
does  not  consume  the  smoke  arising  from  the  combustible  used  in 
such  fireplace  or  furnace,  the  court  shall  hold  that  no  nuisance 
is  created  within  the  meaning  of  this  Act,  and  dismiss  the  com- 
plaint, if  it  is  satisfied  that  such  fireplace  or  furnace  is  constructed 
in  such  manner  as  to  consume,  as  far  as  practicable,  having  regard 
to  the  nature  of  the  manufacture  or  trade,  all  smoke  arising  there- 
from, and  that  such  fireplace  or  furnace  has  been  carefiilly  attended 
to  by  the  person  having  charge  thereof,  (o) 

(a)  For  definition  of  nuisance,  see  section  111,  ^josi,  and  note. 

(b)  See  the  definition  in  section  4,  ante,  p.  6. 

It  has  been  ]ield  that  these  words  do  not  apply  to  a  nuisance  arising  from  sewage 
tanks  and  works  constructed  ixnder  tliis  Act  by  a  local  board,  and  that  a  court  of 
summary  jurisdiction  has,  therefore,  no  power,  on  proof  of  a  nnisance  so  caused,  to 
make  an  order  for  its  abatement.  Reg.  v.  Parlby,  22  Q.  B.  D.  520  ;  58  L.  J.  M.  C. 
49  ;  60  L.  T.  (n.s.)  422  ;  37  W.  R.  335  ;  53  J.  P.  327  ;  5  T.  L.  R.  257.  In  the  course 
of  his  judgment  in  that  case.  Wills,  J.,  referring  to  this  clause,  said  :  "It  is  clear 
that  the  expression  '  premises  in  such  a  state  as  to  be  a  nuisance  '  has  not  the  wide 
application  claimed  for  it  by  the  respondents,  who  say  that  it  is  answered  by  any 
premises  on  which  a  nuisance  exists.  If  that  were  so,  the  enumeration  of,  at  all 
events,  the  several  kinds  of  nrrisance  specified  under  the  subsequent  heads  would  be 
unnecessary.  We  do  not  attempt  to  define  every  class  of  case  to  which  the  first  head 
applies,  but  we  think  it  is  confined  to  cases  in  which  the  premises  theniselves  are 
decayed,  dilapidated,  dirty,  or  out  of  order,  as,  for  instance,  where  houses  have  been 
inhabited  by  tenants  whose  habits  and  ways  of  life  have  rendered  them  filthy  or 
impregnated  with  disease,  or  where  foul  matter  has  been  allowed  to  soak  into  walls 
or  floors,  or  where  they  are  so  dilapidated  as  to  be  a  source  of  danger  to  life  or  limb." 

Therefore,  if  a  nuisance  arises  from  sewage  works,  the  persons  aggrieved  are  left  to 
their  remedy  by  action.  An  injunction  in  such  a  case  was  granted  in  Doivning  v. 
Falmouth  United  Sewerage  Board,  4  T.  L.  R.  552. 

(c)  Upon  similar  words  in  18  &  19  Vict.  c.  121,  s.  10,  it  was  held  that  the  perco- 
lation and  dripping  of  water  from  a  railway  bridge  on  to  the  road  beneath  was  not  a 
nuisance  witliin  the  Act.  Great  Western  Eailway  v.  Bishop,  L.  R.  7  Q.  B.  550  ;  41 
L.  J.  M.  C.  120  ;  26  L.  T.  (n.s.)  905  ;  20  W.  R.  969  ;  37  J.  P.  5.  But  though  the 
word  nuisance  as  used  in  this  section  does  not  include  every  common  law  nuisance, 
it  is  not  necessary  that  a  nuisance  in  order  to  be  within  this  Act  should  also  be 
injurious  to  health,  inasmuch  as  the  terms  used  are  disjimctive,  nuisance  or  injurious. 
It  is  sufficient  if  the  nuisance  is  one  which  interferes  with  personal  comfort.  Per 
Stephen,  J.,  in  Bishop  Auckland  Local  Board  v.  Bishop  Auckland  Iron  Company,  10 
Q.  B.  D.  138  ;  52  L.  J.  M.  C.  38  ;  31  W.  R.  288  ;  48  L.  T.  (n.s.)  223 ;  47  J.  P.  389. 
In  that  case  an  accumulation  or  deposit  of  cinders,  ashes,  and  refuse  which  were 
allowed  to  smoulder  and  throw  oft'  strong  fumes  of  effluvia,  were  held  to  be  a 
nuisance  and  within  this  section,  though  they  were  not  injurious  to  health.  See  also 
Banbury  Sanitary  Authority  v.  Page  (decided  upon  similar  words  in  section  47),  8 
Q.  B.  I).  97  ;  51  L.  J.  M.  C.  21  ;  45  L.  T.  (n.s.)  759  ;  30  W.  R.  415  ;  46  J.  P.  184 ; 
Malton  Sanitary  Authority  v.  Malton  Farmers''  Manure  Gomfpawj,  4  Ex.  D.  302  ;  49 
L.  J.  M.  C.  90  ;  40  L.  T.  (n.s.)  755  ;  27  W.  R.  802  ;  44  J.  P.  155  ;  Houldershaw  v. 
Martial,  49  J.  P.  179  ;  1  T.  L.  R.  323. 
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Note  to  The  words  of  the  clause  are  "  premises  in  such  a  state,"  &c.  It  would  appear, 
Section  91,  therefore,  that  they  apply  only  to  premises  which  but  for  their  condition  would  not 
be  a  nuisance,  and  not  to  premises  which  are  a  nuisance  by  reason  of  the  purposes  for 
which  they  are  used.  Thus,  it  is  submitted  that  they  would  not  apply  to  premises 
used  for  an  offensive  trade  so  long  as  the  condition  of  the  premises  was  not  in  ques- 
tion. Nor  would  they  apply  to  a  building  which  was  a  nuisance  only  by  reason  of 
its  being  used  as  a  hosjjital  for  infectious  diseases,  as  in  Metropolitan  Asylums  District 
V.  Hill,  6  App.  Cas.  193  ;  50  L.  J.  Q.  B.  353  ;  44  L.  T.  (n.s.)  653  ;  29  W.  E.  617  ; 
45  J.  P.  664.  There  it  was  held  that  an  asylum,  for  the  reception  of  poor  persons 
suffering  from  small-pox  or  other  infectious  or  contagious  disorders  may  be  a  nuisance 
which  may  be  restrained  by  injunction,  though  erected  and  maintained  under  the 
provisions  of  an  Act  which  enables,  but  does  not  order,  such  asylums  to  be  erected  ; 
and  see  Bendelow  v.  IVortleij  Union  (Guardians  of),  4  T.  L.  R.  67, and  Gartonv.  G^dld- 
ford,  Godalming,  and  Woking  Joint  Hosjntal  Board,  "Times,"  23rd  March,  1895.  On 
the  other  hand,  it  is  submitted  that  a  house  which  is  a  nuisance  by  reason  of  its  being 
ruinous  and  likely  to  fall  down  miglit  be  a  nuisance  within  this  section.  A  house  in 
such  a  condition  may  be  a  nuisance  at  common  law.  Reg.  v.  JFatts,  1  Salk.  357. 
And  see  Chauntler  v.  Robinson,  4  Ex.  163 ;  Leslie  v.  Founds,  4  Taunt.  649  ;  Silverton  v. 
Marriott,  59  L.  T.  (n.s.)  61  ;  52  J.  P.  677.  As  to  the  liability  of  a  person  for  allowing 
premises  to  be  out  of  repair,  and  so  a  nuisance  whereby  injury  is  caused,  see  Payne 
V.  Rogers,  2  H.  &  Bl.  350  ;  Todd  v.  Flight,  9  C.  B.  (n.s.)  377  ;  30  L.  J.  C.  P.  21 ;  Gandij 
V.  Jubber,  9  B.  &  S.  15  ;  13  W.  R.  1022  ;  Pretty  v.  Bichmore,  L.  R.  8  G.  P.  401  ; 
28  L.  T.  (n.s.)  704  ;  21  W.  R.  733  ;  37  J.  P.  552  ;  Nelson  v.  Liverpool  Brewery  Gom- 
IKiny,  2  C.  P.  D.  311  ;  46  L.  J.  0.  P.  675  ;  25  W.  R.  877  ;  Gwinnell  v.  Earner,  L.  R. 
10  C.  P.  658  ;  32  L.  T.  (n.s.)  835 ;  Sandford  v.  Clarke,  21  Q.  B.  D.  398  ;  57  L.  J.  Q.  B. 
507  ;  59  L.  T.  (n.s.)  226  ;  37  W.  R.  28  ;  52  J.  P.  773  ;  Boiven  v.  Anderson  [1894], 
1  Q.  B.  164  ;  42  W.  R.  236  ;  58  J.  P.  213  ;  10  R.  47.  The  case  of  Saridford  v.  Clarke 
was  one  in  which  injury  was  caused  by  a  defect  in  a  coal  plate  in  the  pavement  in 
front  of  a  house.  A  similar  defect  was  the  cai^se  of  action  in  Braithwaite  v.  J-F atson, 
5  T.  L.  R.  331. 

As  to  a  nuisance  for  an  accumulation  of  soil  causing  damp  to  adjoining  house 
whereby  it  becomes  unhealthy,  see  Hurdinan  v.  North  Eastern  Railway  Company, 
3  C.  P.  D.  168  ;  47  L.  J.  C.  P.  368  ;  42  J.  P.  388. 

(d)  See  section  41,  ante,  p.  68,  and  section  47,  ante,  p.  74.  It  should  be  observed 
that  this  clause  relates  only  to  a  drain,  not  to  a  sewer.  See  per  Wills,  J.,  in  Reg.  v. 
Parlby,  supra.  See  also  Molloy  v.  Gray,  24  L.  R.  Ir.  258.  In  that  case  the  owner  and 
occuj)ier  of  a  house  within  a  sanitary  district  was  summoned  at  petty  sessions  by  the 
sanitary  authority  for  causing  the  watercloset  attached  to  the  house  to  discharge 
night  soil  into  the  water  channel  under  the  main  street  of  N.,  a  town  within  the 
district,  causing  a  dangerous  nuisance.  It  was  proved  that  the  channel  or  drain  in 
question  was,  from  its  size  and  from  having  a  gravel  bottom,  unsuited  to  receive  and 
carry  off  faecal  matter,  and  was  only  intended  to  carry  off  surface  water.  There  was 
no  other  sewer  in  N.  into  which  the  sewage  from  the  houses  could  be  discharged, 
but  the  sanitary  authority  had  made  arrangements  for  the  carting  away  of  sewage 
Aveekly.  There  was  no  evidence  of  any  nuisance  on  the  defendant's  premises,  but  it 
appeared  that  the  drain  or  channel  was  in  a  most  oilensive  state  ;  and  the  justices 
being  satisfied  that  a  nuisance  existed,  ordered  the  defendant  to  disconnect  the  soil- 
pipe  of  the  watercloset  with  the  drain  in  the  main  street,  so  as  to  prevent  any  deposit 
or  accumulation  from  the  watercloset  being  discharged  into  the  drain.  On  a  case 
stated  : — Held  {diss.  Dowse,  B.),  that  the  justices'  order  was  wrong  and  should  be 
quashed. 

An  owner  of  a  public-hoiTse  erected  a  urinal  in  a  private  passage  leading  out  of  the 
street,  and  enclosed  it  between  doors,  wliich  he  kept  locked  at  night.  There  was  a 
space  between  the  line  of  area  railings  in  the  street  and  the  urinal  door  nearest  to 
the  street,  which  space  he  shut  off  from  the  street  with  an  iron  gate  placed  flush  with 
the  line  of  railings.  This  gate  was  never  locked.  It  was  proved  that  persons 
habitually  used  the  space  between  the  door  and  the  gate  in  such  a  manner  as  to 
cause  to  the  neighbours  a  nuisance,  which  he  took  no  steps  to  prevent : — Held  by 
Kay,  J.,  that  he  was  responsible  for  such  user,  it  being  a  probable  consequence  of 
the  manner  in  which  he  had  arranged  the  premises.  Ghibnall  v.  Paul  and  Son,  29 
W.  R.  536. 

The  appellants  were  possessed  of  chemical  works  at  H.,  and  were  entitled  to  dis- 
charge refuse  by  two  separate  drains  into  a  public  sewer.  By  the  one  drain  liquid 
impregnated  with  muriatic  acid  was  discharged,  and  by  the  other  drain  liquid 
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impregnated  witli  sulphur.  Upon  their  combination  in  the  sewer  sulphuretted  Note  to 
hydrogen  gas  was  produced,  which  escaped  in  sufficient  quantities  to  be  injurious  to  Section  91. 
the  public  health.  No  nuisance  existed  in  the  appellants'  drains.  The  respondents 
had  not  properly  flushed,  cleansed,  and  trapped  the  sewer.  Complaint  having  been 
made  by  the  respondents  of  the  escape  of  the  sulphuretted  hydrogen  gas,  an  order 
for  the  abatement  thereof  was  made  by  justices  on  the  appellants  : — Held,  that  the 
escape  of  the  gas  was  a  nuisance  within  the  meaning  of  the  corresponding  provisions 
of  18  &  19  Vict.  c.  121,  s.  8  ;  that  it  arose  from  the  acts  of  the  appellants,  and  that 
the  respondents  could  lawfully  make  complaint  thereof,  although  they  themselves 
might  have  contributed  to  the  existence  of  the  nuisance.  St.  Helen's  Chemical  Com- 
pany V.  Corporation  of  St.  Helen's,  1  Ex.  D.  196  ;  45  L.  J.  M.  C.  150  ;  34  L.  T.  397  ; 
40  J.  P.  471.  It  is  to  be  observed  that  this  decision  was  given  with  reference  to 
18  &  19  Vict.  c.  121,  but  that  Act  contains  no  definition  of  drain  and  sewer,  and  it 
may  be  questioned  whether  the  decision  is  applicable  to  this  section. 

It  may  here  be  mentioned  that  in  districts  where  the  Public  Health  Acts  Amend- 
ment Act,  1890,  has  been  adopted,  it  is  an  offence  to  turn  into  a  sewer  any  injurious 
matter  or  any  chemical  waste,  steam,  heated  water,  &c.,  which  alone  or  in  combina- 
tion with  the  sewage  causes  a  nuisance  or  is  dangerous  or  injurious  to  health.  See 
sections  16  and  17  of  that  Act,  post. 

See  E.  V.  Pedley,  1  A.  &  E.  822  ;  3  L.  J.  M.  C.  119,  as  to  the  erection  and  use  of 
privies  which  became  a  nuisance  for  want  of  cleansing.  Russell  v.  Shenton,  3  Q.  B. 
449  ;  11  L.  J.  Q.  B.  289,  as  to  a  nuisance  from  omitting  to  cleanse  drains. 

It  may  be  mentioned  here  that  under  the  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  8,  sub-sect.  (1),  a  parish  council  have  power  to  deal  with  any  pond, 
pool,  0])en  ditch,  drain,  or  place  containing  or  used  for  the  collection  of  any  drainage, 
filth,  stagnant  water,  or  matter  likely  to  be  prejudicial  to  health  by  draining, 
cleansing,  covering  it,  or  otherwise  preventing  it  from  being  prejudicial  to  health, 
but  so  as  not  to  interfere  with  any  private  right  or  the  sewage  or  drainage  works 
of  any  local  authority.  Sub-section  (3)  of  the  same  section  provides  that  nothing 
in  the  section  shall  derogate  from  any  obligation  of  a  district  council  with  respect 
to  the  execution  of  sanitary  works. 

(e)  See  section  44,  ante,  p.  71,  as  to  the  bye-laws  relating  to  the  keeping  of  animals 
on  premises  ;  and  section  47  as  to  keeping  swine  in  a  dwelling-house  or  so  as  to  be  a 
nuisance  to  any  person.  The  procedure  under  this  and  the  following  sections  may 
in  some  cases  be  preferable  to  that  under  the  bye-laws  or  for  a  penalty  under  section  47. 
It  will  be  observed  that  the  bye-laws  under  section  44  relate  to  the  keeping  of  animals 
so  as  to  be  injurious  to  health.  This  section  applies  to  the  keeping  of  animals  so  as 
to  be  a  nuisance  or  injurious  to  health.  Again,  section  47  relates  only  to  the  keeping 
of  swine,  while  this  section  ajiplies  generally  to  the  keeping  of  any  animals.  The 
above  provision  is  therefore  much  more  extended  in  scope  than  either  of  the  former 
sections. 

In  addition  to  the  cases  cited  in  the  note  to  sections  44  and  47,  Draper  v.  Sperring, 
10  C.  B.  (n.s.)  113  ;  30  L.  J.  M.  C.  225  ;  4  L.  T.  (n.s.)  365  ;  25  J.  P.  566,  may 
be  referred  to.  There  sheep  droppings  in  a  market  were  held  to  amount  to  a 
nuisance. 

(/)  See  sections  42,  43,  and  49,  ante,  and  the  cases  cited  in  the  notes  to  these 
sections  ;  and  Draper  v.  Sperring,  supra. 

Where  a  stableman  kept  dung  accumulating  so  that  the  neighbouring  inhabitants 
had  to  shut  their  windows,  it  was  held  that  he  was  liable  to  be  convicted  under 
a  local  Act  which  imposed  a  penalty  on  offensive  matter  being  kept  so  as  to  cause 
a  nuisance.  Smith  v.  Waghorn,  27  J.  P.  744.  As  to  accumulation  of  sea-weed  in  a 
harbour,  see  Margate  Pier  and  Harbour  Proprietors  v.  Margate  Town  Council,  20 
L.  T.  (n.s.)  564  ;  33  J.  P.  437.  A  plea  of  enjoyment  of  right  for  twenty  years  of 
a  mixen  on  defendant's  land  contiguous  and  near  to  plaintift''s  house,  whereby 
during  all  that  time  offensive  smells  necessarily  and  unavoidably  arose  from  the 
said  mixen,  was  held  bad  on  the  ground  that  it  did  not  show  a  right  to  cause  offensive 
smells  on  the  plaintiff's  premises,  nor  that  any  smells  had  in  fact  been  used  to  pass 
bevond  the  limits  of  defendant's  own  land.  Flight  v.  Thomas,  10  A.  &  E.  590;  8  L.  J. 
Q.  B.  337. 

(g)  This  passage  renders  immaterial  the  decision  of  the  Court  of  Queen's  Bench  in 
Eye  Union  (Guardians  of)  v.  Payne,  44  L.  J.  M.  C.  148  ;  39  J.  P.  375. 

In  a  Scotch  case,  decided  by  the  High  Court  of  Justiciary,  Home  v.  Local 
Authority  of  Kelso,  3  Coup.  239,  it  was  held  that  when  a  landlord  let  along  with  a  farm 
a  cottage,  into  which  the  tenant  put  a  baiUff,  and  the  cottage  was  overcrowded  by  the 
bailiff's  family,  the  tenant  and  not  the  landlord  was  lialjle  for  the  nuisance. 
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Note  to  As  to  the  overcrowding  of  a  chapel  used  as  a  night  shelter  for  destitute  persons 
Section  91.  see  Recj.  v.  Mead,  Ex  parte  Gates,  59  J.  P.  150  ;  11  T.  L.  R.  204,  242. 

—  (/i)  The  words  in  the  parenthesis  were  repealed  by  the  Factory  and  "Workshop 

Act,  1878  (41  &  42  Vict.  c.  16),  s.  107,  and  Schedule  VI.  See  as  to  bakehouses,  ante, 
pp.  21  and  29. 

{i)  By  the  Factory  and  Workshop  Act,  1878  {supra),  s.  101,  it  is  provided  that  the 
provisions  of  this  section  with  respect  to  a  factory,  workshop,  or  workplace  not  kept 
in  a  cleanly  state  or  not  ventilated  or  overcrowded,  shall  not  apply  to  a  factoiy 
or  workshop  which  is  subject  to  the  provisions  of  that  Act  relating  to  cleanliness, 
ventilation,  and  overcrowding,  but  shall  apply  to  every  other  factory,  workshop,  or 
workplace. 

The  Factory  and  Workshop  Act,  1891  (54  &  55  Vict.  c.  75),  contains  provisions 
relating  to  the  sanitary  condition  of  factories  and  workshojjs.  The  full  text  of  these 
provisions  is  set  out  in  the  Appendix,  but  it  may  here  be  mentioned  that  sections  3 
and  33  of  the  Factory  and  Workshop  Act,  1878,  which  relate  to  cleanliness,  ventilation, 
and  overcrowding  in,  and  limewashing  of,  factories  and  workshops,  shall  cease  to 
apply  to  workshops  ;  and  by  section  4  every  workshop  and  workplace  not  kept  free 
from  effluvia  from  any  drain,  &c.,  shall  be  deemed  to  be  a  nuisance  liable  to  be  dealt 
with  summarily  under  the  law  relating  to  public  health. 

{k)  See  the  2nd  of  the  provisoes  of  this  section. 

A  local  improvement  Act  enacted  that  every  furnace  used  should  be  constructed 
so  as  to  consume  its  own  smoke,  or  if  any  person  should  use  a  furnace  not  so 
constructed,  or  should  use  such  furnace  so  negligently  that  the  smoke  should  not  be 
consumed,  every  person  so  offending,  being  the  owner  or  occupier,  or  being  a 
foreman  or  other  person  employed  by  such  owner  or  occupier,  should  forfeit  a  sum 
of  bl.  W.,  the  owner,  iTsed  furnaces  properly  constructed,  and  employed  a  competent 
person  to  use  them,  but  without  W.'s  knowledge,  the  servant  negligently  used  them 
so  that  smoke  was  not  consumed.  It  was  held  (Blackburn  j.,  dissenting),  that 
the  servant  only  could  be  convicted  of  the  offence,  and  not  the  master.  Willcoch  v. 
Stands,  32  J.  P.  565. 

The  respondents  were  summoned  for  sending  forth  black  smoke  on  a  certain  day 
from  a  chimney  of  premises  belonging  to  them  (not  being  the  chimney  of  a  private 
dwelling-house)  in  such  quantity  as  to  be  a  nuisance  within  the  meaning  of  the 
Nuisances  Removal  Acts  (18  &  19  Vict.  c.  121,  s.  12  ;  23  &  24  Vict.  c.  77,  s.  13  ; 
29  &  30  Vict.  c.  90,  s.  14).  At  the  hearing  proof  was  given  that  lilack  smoke  issued, 
from  the  chimney  on  the  day  named  so  as  to  be  a  nuisance,  and  that  the  premises 
were  in  the  occupation  of  the  respondents,  and  used  as  a  factory.  No  evidence  was 
adduced  to  show  that  any  enc[uiry  had  been  made  to  find  out  who  had  charge  of  the 
furnace  causing  the  smoke  at  the  time  of  the  emission,  and  the  justices,  therefore, 
dischai'ged  the  respondents.  It  was  held,  tliat  the  respondents  were  properly 
summoned,  as  the  persons  by  whose  permission  the  nuisance  arose,  and  were 
resT)onsible  as  such,  if  the  person  causing  the  smoke  to  issue  was  their  servant. 
Barnes  v.  Ackroyd,  L.  R.  7  Q.  B.  474  ;  41  L.  J.  M.  C.  110;  26  L.  T.  (n.S.)  692  ; 
20  W.  R.  671  ;  37  J.  P.  116. 

G.'s  mill  sent  forth  black  smoke  for  more  than  ten  minutes.  The  furnace  was 
properly  constructed  and  superintended  by  eihcient  firemen,  and  the  stoker's  own 
negligence  was  the  cause  of  the  smoke.  G.  was  summoned  for  a  nuisance  within 
the  meaning  of  the  above  section.  It  was  held  that  the  justices  were  wrong  in 
dismissing  this  charge,  and  in  holding  that  G.  was  not  liable.  Niven  v.  Greaves, 
54  J.  P.  548. 

In  the  preceding  case  the  court  distinguished  a  case  decided  under  a  different 
statute.  There  the  defendant  who  was  the  owner  and  occupier  of  certain  premises 
in  the  metropolis  used  for  the  purpose  of  mani^facture  was  summoned  under  the 
Smoke  Nuisance  (Metropolis)  Act,  1853  (16  &  17  Vict.  c.  128),  s.  1,  for  negligently 
using  a  furnace  in  such  premises  so  that  the  smoke  arising  therefrom  was  not 
effectually  consumed.  The  furnace  in  question  was  constructed  so  as  to  consume  its 
own  smoke  if  carefully  used  ;  and  the  emission  of  smoke  complained  of  was  caused 
by  the  carelessness  of  the  stoker  employed  by  the  defendant  to  attend  to  the  furnace. 
The  defendant  was  not  personally  guilty  of  any  negligence  in  connection  with  the 
matter.  It  was  held  that  the  defendant  was  not  criminally  I'esponsible  for  the 
ne"li"ence  of  his  servant,  and  could  not  be  convicted  of  the  offence.  Ghisholni  v. 
Doulton,  22  Q.  B.  D.  736  ;  58  L.  J.  M.  C.  133;  60  L.  T.  (n.s.)  96;  37  W.  R.  749  ; 
53  J.  P.  550  ;  5  T.  L.  R.  250,  437, 
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A  furnace  which  is  properly  constructed  may  be  so  improperly  used  as  to  render  Note 
the  person  using  it  liable  to  a  fine  under  this  section.  Dumfries  Commissioners  v.  Section 
Murphy,  11  Ct.  of  Sess.  Cas.  (4th  ser.),  p.  694.   

See  also  Reg.  v.  Watarhouse,  mentioned  in  the  notes  to  section  98,  2)ost,  p.  122. 

In  Barnes  v.  Norris,  41  J.  P.  150,  B.  charged  N.  that  lilack  smoke  issued  from 
certain  chimneys  on  his  premises  so  as  to  cause  a  nuisance.  There  were  five  separate 
chimneys  together,  each  used  for  a  separate  purpose.  N.  objected  that  the  summons 
was  bad  for  not  showing  from  which  of  the  chimneys  the  smoke  was  said  to  issue  : — ■ 
Held,  that  the  justices  were  wrong  in  allowing  this  objection,  and  that  they  ought 
to  liave  heard  the  evidence  and  made  their  order  as  to  one  or  more  of  the  chimneys. 
Semhle,  per  Cleasby,  B.,  that  if  there  were  several  chimneys  together  which  sent 
forth  smoke,  though  each  miglit  not  of  itself  send  forth  sufficient  to  be  a  nuisance, 
j'et  an  offence  might  be  committed. 

Smoke,  unaccompanied  with  noise  or  with  noxious  vapour,  noise  alone,  and 
ofi'ensive  odours  alone,  although  not  injurious  to  health,  may  severally  constitute  a 
nuisance.  The  material  question  in  all  such  cases  is,  whetlier  the  annoyance  produced 
is  such  as  materially  to  interfere  with  the  ordinary  comfort  of  human  existence.  An 
injunction  was  passed  to  restrain  the  issuing  of  smoke  and  effluvia  from  a  factory 
chimney  and  the  making  of  noise  in  the  factory,  though  it  was  situated  in  a 
manufacturing  town  ;  it  being  proved  that  such  smoke,  etfluvia,  and  noise  were  a 
material  addition  to  previously  existing  nuisances.  Crump  v.  Lambert,  L.  E.  3  Eq. 
409,  affirmed  on  appeal,  17  L.  T.  (n.s.)  133.  See  also  SaviUev.  Kilner,  26  L.  T.  (n.S.) 
277.  Lambton  v.  Mellish  [1894],  3  Ch.  163  ;  63  L.  J.  Ch.  929  ;  71  L.  T.  (n.s.)  385  ; 
43  W.  R.  5  ;  58  J.  P.  835  ;  8  R.  807  ;  10  T.  L.  R.  601  ;  Husey  v.  Barley,  1 1  T.  L.  R. 
221  ;  Rapier  v.  London  Tramways  Company  [1893],  2  Ch.  588  ;  63  L.  J.  Ch.  36  ;  69 
L.  T.  (n.s.)  361 ;  9  T.  L.  R.  59  ;  2  R.  448.  (As  to  noxious  trades,  see  sections  112—15, 
]JosL)  Smoke  need  not  he  injurious  to  health  in  order  to  be  a  nuisance  within  this 
and  the  following  sections.     Gaskell  v.  Bayley,  30  L.  T.  (n.s.)  516  ;  38  J.  P.  293. 

As  to  the  liability  on  indictment  for  causing  a  nuisance  by  smoke,  see  R.  v.  White, 
1  Burr.  333  ;  Reg.  v.  Dewsnap,  16  East,  194.  It  is  to  be  observed,  however,  that  a 
defendant  cannot  be  punished  under  this  Act  as  well  as  on  indictment  or  similar 
proceedings  ;  see  sections  111,  340,  341,  post.  As  to  the  right  of  action  for  damage 
to  propei'ty  caused  by  smoke,  see  Helen's  Smeltini/  Company  v.  Tipping,  11  H.  L. 
Cas".  642. 

As  to  the  liability  of  the  owner  for  a  smoke  nuisance  caused  hy  his  tenant,  see 
Rich  V.  Basterfield,  and  the  remarks  thereon  in  Harris  v.  James,  post. 

As  to  the  liability  of  a  railway  company  for  smoke  nuisances  caused  by  locomotives, 
see  8  &  9  Vict.  c.  20,  s.  114,  and  31  &  32  Vict.  c.  119,  s.  16.  The  latter  section  M'as 
passed  to  provide  for  circumstances  to  which  it  was  held  that  the  former  did  not 
apply.  See  Manchester,  Sheffield,  &e.,  Railway  Cornpomy  v.  Wood,  2  E.  &  E.  344  ;  29 
L.  J.  M.  C.  29  ;  1  L.  T.  (n.s.)  31  ;  24  J.  P.  38. 

Smoke  caused  by  the  smelting  of  ores  was  held  not  to  be  within  the  prohibition  in 
29  &  30  Vict.  c.  90,  s.  10,  by  reason  of  the  exception  in  18  &  19  Vict.  c.  121,  s.  44. 
Norris  v.  Barnes,  L.  R.  7  Q.  B.  537  ;  41  L.  J.  M.  C.  154  ;  26  L.  T.  (n.s.)  622  ; 
20  AV.  R.  703  ;  37  J.  P.  246. 

But  the  chimney  of  a  coal  mine  may  be  within  this  section.  It  is  subject  to  the 
exemption  under  section  334,  but  whether  it  is  exempt  or  not  from  prosecution 
depends  on  whether  the  smoke  nuisance  can  be  prevented  reasonably  without  obstruct- 
ing the  efficient  working  of  the  mine.  If  it  can  be  prevented  without  obstructing 
the  eflicient  working  of  the  mine  then  the  chimney  of  a  coal  mine  is  just  as  subject 
to  the  operation  of  this  section  as  any  other  chimney.  Patterson  v.  Chamber  Colliery 
Coriypany,  56  J.  P.  200  ;  8  T.  L.  R.  278.    See  also  the  notes  to  section  334,  post. 

{I)  As  already  stated  in  note  {b),  this  section  does  not  apply  to  every  nuisance 
which  may  be  made  the  subject  of  indictment  or  action  at  law  or  in  equity.  The 
nuisances  whicli  are  enumerated  in  this  section,  however,  may  be  remedied  1)y 
ordinary  legal  proceedings  as  well  as  iinder  this  Act,  subject,  however,  to  the  23roviso 
in  section  111,  post,  that  no  person  shall  be  twice  punished  for  the  same  oft'ence.  See 
also  sections  340,  341,  post. 

The  Coal  Mines  Regulation  Act,  1887  (50  &  51  Vict.  c.  58,  s.  37),  provides  that 
where  any  mine  to  which  that  Act  a]5plies  is  aljandoned  or  the  woi'king  thereof 
discontinued,  at  whatever  time  such  abandonment  or  discontinuance  occurred,  the 
owner  thereof  and  every  other  person  interested  in  the  minerals  of  sixch  mine  shall 
cause  the  top  of  every  shaft,  and  any  side  entrance  from  the  surface,  to  be  and  to  be 
kept  securely  fastenecl  for  the  prevention  of  accidents  :  Provided  that — (i.)  Subject 
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Note  to  to  any  contract  to  the  contrary  tlie  oM'ner  of  the  mine  shall,  as  between  himself  and 
3Ctl0n  91.  any  other  person  interested  in  the  minerals  of  the  mine,  be  liable  to  carry  into  efl'ect 
this  section,  and  to  pay  any  costs,  charges,  and  expenses  incurred  by  any  other  person 
interested  in  the  minerals  of  the  mine  in  cari'ying  this  section  into  effect,  (ii.)  Noth- 
ing in  this  section  shall  exempt  any  person  from  any  liability  under  any  other  Act, 
or  otherwise.  If  any  person  fails  to  act  in  conformity  with  this  section,  he  shall  be 
guilty  of  an  offence  against  this  Act.  No  person  shall  be  precluded  by  any  agreement 
from  doing,  or  be  liable  under  any  contract  to  any  damages,  penalty,  or  forfeiture, 
for  doing  such  acts  as  may  be  necessary  in  order  to  comply  with  the  ]irovisions 
of  this  section.  If  any  occupier  of  land  or  other  person  wilfully  obstructs  the 
owner  of  a  mine,  or  other  person  interested  as  aforesaid  in  doing  any  such  acts, 
he  shall  be  guilty  of  an  offence  against  this  Act.  Any  shaft  or  side  entrance  which 
is  not  fenced  as  required  by  this  section,  and  is  within  fifty  yards  of  any  high- 
way, road,  footpath,  or  place  of  public  resort,  or  is  in  open  or  unenclosed  land,  shall 
be  deemed  to  be  a  nuisance  within  the  meaning  of  section  91  of  the  Public  Health 
Act,  1875. 

The  Metalliferous  Mines  Regulation  Act,  1872  (35  &  36  Vict.  c.  77),  s.  13,  contains 
provisions  in  the  same  terms  as  to  the  abandonment  of  mines  to  which  that  Act 
applies  with  this  addition,  "that  where  such  abandonment  or  discontinuance  has 
occurred  in  the  case  of  a  mine  before  the  passing  of  this  Act,  this  section  shall  apply 
only  to  such  shaft  or  side  entrance  of  the  mine  as  is  situate  within  50  yards  of  any 
highway,  road,  footpath,  or  place  of  public  resort,  or  in  open  or  unenclosed  land,  or 
not  being  situate  as  aforesaid,  is  required  by  an  inspector  in  writing  to  be  fenced,  on 
the  ground  that  it  is  sjDecially  dangerous." 

The  Quarry  (Fencing)  Act,  1887  (50  &  51  Vict.  c.  19),  contains  a  similar  provision 
relating  to  the  fencing  of  quarries.  The  text  of  all  these  Acts  is  set  out  in  full  in  the 
Appendix,  jJost. 

The  Housing  of  the  Working  Classes  Act,  1885  (48  &  49  Vict.  c.  72),  s.  9,  provides 
that  a  tent,  van,  shed,  or  similar  structure,  used  for  human  habitation,  which  is  in 
such  a  state  as  to  be  a  nuisance  or  injurious  to  the  health  of  the  inmates,  whether  or 
not  members  of  tlie  same  family,  shall  be  deemed  to  be  a  nuisance  within  the  mean- 
ing of  this  section,  and  the  provisions  of  this  Act  are  to  apply  accordingly.  See  the 
section,  jjost. 

Reference  may  also  he  made  to  20  &  21  Vict.  c.  31,  as  to  nuisances  on  town  and 
village  greens  and  allotments  for  exercise  and  recreation  ;  and  to  34  &  35  Vict.  c.  113, 
and  54  &  55  Vict.  c.  76,  ss.  2,  48,  49,  as  to  nuisances  in  the  metropolis  for  want  of 
water. 

(m)  The  penalty  here  referred  to  is  that  which  may  be  enforced  by  virtue  of 
section  96,  post,  p.  120,  to  which  it  might  have  been  more  appropriate  to  append  this 
proviso.  Apparently  the  case  must  be  brought  before  the  court  on  an  information, 
and  the  court  are  not  to  impose  a  penalty  if  they  be  satisfied  as  herein  mentioned. 
If,  however,  the  local  authority  are  assured  that  such  will  be  the  result,  they  will  be 
justified  in  abstaining  from  proceedings  which  will  be  unavailing. 

(n)  This  points  to  the  injury  outside  of  the  premises. 

(o)  There  is  here  a  material  alteration  of  the  Local  Government  Act,  1858 
(21  &  22  Vict.  c.  98),  s.  45,  and  the  law  is  much  simplified.  The  information  must, 
however,  be  laid,  and  the  court  must  be  satisfied,  and  if  so  satisfied  must  dismiss 
the  complaint.  An  information  was  laid  against  the  proprietor  of  a  brewery,  for 
that  black  smoke  was  from  time  to  time  sent  forth  from  the  chimney  of  his  brewery 
in  such  quantities  as  to  be  a  nuisance,  and  the  justices  convicted.  It  was  held  on  a 
case  stated  that  the  second  proviso  in  the  text  applied  only  to  the  first  jsart  of  sub- 
section 7,  and  not  to  the  second  part,  making  it  an  ofi^ence  to  send  forth  black  smoke 
in  such  a  quantity  as  to  be  a  nuisance,  and  that  the  defendant  was  not  entitled  to 
call  evidence  as  to  the  construction  of  the  furnace.  Weekes  v.  King,  53  L.  T.  (n.s.) 
51  ;  49  J.  P.  709.  An  attemjit  was  made  to  question  this  decision  in  Ex  parte 
Schofield  [1891],  2  Q.  B.  428  ;  60  L.  J.  M.  C.  157  ;  64  L.  T.  (n.s.)  780  ;  39 
W.  R.  580  ;  56  J.  P.  4  ;  17  Cox  C.  C.  303  ;  7  T.  L.  R.  615,  but  the  High  Court, 
on  a  motion  lor  a  rule  to  a  magistrate  to  state  a  case,  held  that  they  were  bound  by 
Weekes  v.  King,  and  the  Court  of  Appeal  held  that  the  matter  being  criminal,  no 
appeal  laj'  from  that  decision. 

A  local  Act  incorporated  the  smoke  provisions  of  10  &11  Vict.  c.  34  (The  Towns 
Improvement  Clauses  Act,  1847),  but  contained  a  similar  power  to  that  in  the  text  of 
remission  of  the  penalties.  Where  a  magistrate  found  that  the  only  mode  by  which 
the  emission  of  smoke  complained  of  could  be  diminished  would  render  it  impossible 
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for  the  defendant  to  canyon  his  business  with  the  furnace  he  used,  which  was  proved  Note  to 
to  be  properly  constructed,  tlie  Court  of  Exchefpier  hehl  that  he  had  consumed  his  Section  91. 
smoke  as  far  as  possible,  and  was  entitled  to  a  remission.  These  words  are  not  to  be 
construed  absolutely,  but  as  signifying  as  far  as  possible,  consistent  with  the  carry- 
ing on  of  the  trade  for  which  the  furnace  is  used."  Cooper  v.  JFoolley,  L.  R.  2  E.x:. 
88  ;  36  L.  J.  M.  C.  27  ;  15  L.  T.  (n.s.)  539  ;  15  W.  R.  450  ;  31  J.  P.  135.  And  see 
the  cases  mentioned  in  note  (k),  supra. 


92.  It  shall  be  the  duty  (a)  of  every  local  authority  to  cause  to  be  Duty  of  local 
made  from  time  to  time  inspection  of  their  district, (A)  with  a  view  to  fij^pg'^'t^lis? 
ascertain  what  nuisances  exist  calling  for  abatement  under  the  powers  of  trict  for  de- 
this  Act,  and  to  enforce  the  provisions  of  this  Act  in  order  to  abate  the  tection  of 
same  ;  also  to  enforce  the  pro-\asions  of  any  Act(c)  in  force  within  their 
district  requiring  fireplaces  and  furnaces  to  consume  their  own  smoke. 

(a)  If  this  duty  be  neglected,  the  local  authority  may  be  in  default,  and  may  be 
amenable  to  proceedings  under  section  299,  post.  Under  section  8  (3)  of  the  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73),  a  parish  council  has  j)ower  to  deal  with 
insanitary  pools,  ditches,  and  drains,  but  so  as  not  to  interfere  with  any  private  right 
or  the  sewage  or  drainage  works  of  any  local  authority.  But  nothing  in  that  section 
is  to  derogate  from  any  obligation  of  a  district  council  with  respect  to  the  execution 
of  sanitary  works. 

(h)  It  will  be  seen  from  section  102,  post,  p.  124,  how  this  inspection  is  to  be 
effected.  There  is  no  absolute  right,  in  the  first  instance,  of  entry  into  premises  for 
the  purpose  of  this  inspection.  If  admission  be  refused  an  order  of  justices  must  be 
obtained  under  section  102.  Much  misapprehension  exists  in  the  minds  of  some 
medical  ofiicers  of  health  and  insjjectors  cf  nuisances  on  this  point.  But  a  great  deal 
of  information  can  be  obtained  as  to  the  state  of  the  district  without  forcible  entry 
into  premises. 

(f)  That  is,  any  local  Act.  This  Act,  as  appears  from  the  previous  section, 
requires  smoke  to  be  consumed,  but  some  local  Acts  contain  special  provisions  on  the 
subject. 


93.  Information  of  any  nuisance  imder  this  Act  in  the  district  of  Information 
any  local  authority  may  be  given  to  such  local  authority(<<)  by  any  °*  j||"j^f' 
person  aggrieved  thereby,  or  by  any  two  inhabitant  householders  of  such  authority, 
district,  or  by  any  officer  of  such  authority,  or  by  the  relieving  officer, 
or  by  any  constable  or  officer  of  the  police  force  of  such  district. 

(«)  The  statute  does  not  point  out  how  notices  are  to  be  given  to  or  served  upon 
the  local  authority,  but  generally  notices  should  be  in  writing  and  addressed  to  the 
local  authority  under  their  projier  title,  and  served  at  their  proper  office,  and  be  given 
to  the  clerk.  If  the  local  autliority  appoint  any  other  officer  to  receive  notices  for 
them,  the  notice  may  be  delivered  to  such  officer. 

94-.  On  the  receipt  of  any  information  respecting  the  existence  of  a  Jjl^^'lg'^^j.y*'" 
nuisance  the  local  authority  shall, (a)  if  satisfied  of  the  existence  of  a  re-^^ 
nuisance,  serve  a  notice(/^)  on  the  j^erson  by  whose  act,  default,  or  quiring  abate- 
sufFerance  the  nuisance  arises  or  continues, (r)  or,  if  such  person  cannot  of 
be  found,  on  the  owner(fZ)  or  occupier  of  the  premises  on  which  the 
nuisance  arises,  requiring  him  to  abate  the  same(e)  within  a  time  to  be 
specified  in  the  notice,  and  to  execute  such  works  and  do  such  things  as 
may  be  necessary  for  that  purpose  :(/)  Provided  — 

First.  That  where  the  nuisance  arises  from  the  want  or  defective 
construction  of  any  structural  convenience,  or  where  there  is  no 
occupier  of  the  premises,  notice  under  this  section  shall  be  served 
on  the  owner  :{g) 
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Secondly.  That  where  the  person  causing  the  nuisance  cannot  be 
found,  and  it  is  clear  that  the  nuisance  does  not  arise  or  continue 
by  the  act,  default,  or  sufferance  of  the  owner  or  occupier  of  the 
premises,  the  local  authority  may  themselves  abate  the  same  with- 
out further(/i)  order. 

(a)  This  M'ord  is  imperative,  and  creates  a  duty  to  be  discharged  by  the  local 
authority.    As  to  the  enforcing  of  this  duty,  see  section  299, 2^ost. 

(b)  See  the  forms  of  this  notice  in  Schedule  IV.,  Form  A. ;  and  as  to  the  authenti- 
cation and  service  of  such  notice,  see  sections  266,  267,  jiosf.  Observe  that  the 
notice  must  be  given  by  the  local  authority,  or  at  least  by  their  direction  ;  it  cannot 
be  given  by  an  officer.  See  Scant  Leonard's,  Shoreditch  (Vestry  of),  v.  Holmes,  50 
J.  P.  132. 

The  owner  or  occupier  is  not  to  be  served  as  such  if  the  person  by  whose  act, 
default,  or  sufferance  the  nuisance  arises  can  be  found.  But  it  is  not  always  easy  to 
decide  as  between  owner  and  occupier  which  of  them  should  be  treated  as  liable  for 
the  nuisance  as  the  person  by  whose  act,  default,  or  sufferance  the  nuisance  has 
arisen.  The  following  cases  may  be  referred  to  as  indicating  the  principles  which 
should  be  followed  in  deciding  the  question.  If  the  owner  of  land  erect  a  building 
which  is  a  nuisance,  or  of  which  the  occupation  is  likely  to  produce  a  nuisance,  and 
let  the  land,  he  is  liable  to  an  indictment  for  such  nuisance  being  continued  or 
created  during  the  term.  He  is  also  liable  if  he  lets  a  building  whicli  requires 
particular  care  to  prevent  the  occupation  from  being  a  nuisance,  and  the  nuisance 
occur  for  the  want  of  such  care  on  the  part  of  the  tenant.  If  a  party  buy  a  reversion 
during  the  tenancy,  and  the  tenant  afterwards,  during  his  term,  erect  a  nuisance,  tlie 
reversioner  is  not  liable  lor  it  ;  but  if  such  reversioner  re-let,  allowing  the  nuisance 
to  continue,  he  is  liable  for  such  continuance.  And  such  purchaser  is  liable  to  be 
indicted  for  the  continuance  of  the  nuisance,  if  the  original  reversioner  would  have 
been  liable,  though  the  purchaser  has  liad  no  opportunity  of  putting  an  end  to  tlie 
tenant's  interest  or  abating  the  nuisance.  R.  v.  Pedley,  1  A.  &  E.  822  ;  3  L.  J.  M.  C. 
119.  See  also  Todd  v.  Flight,  9  C.  B.  (n.s.)  377  ;  30  L.  J.  C.  P.  21.  From  this 
decision  it  would  seem  to  follow  that  when  an  owner  or  reversioner  would  be  liable 
to  be  indicted  for  a  nuisance,  and  is,  therefore,  to  be  regarded  as  the  person  Ijy  whose 
act,  default,  or  sufferance  the  nuisance  arises  or  continues,  the  local  authority  may 
proceed  against  him  under  this  jjart  of  the  section.  But,  of  course,  it  does  not  follow 
that  the  tenant  may  not  also  be  a  jierson  by  whose  act,  &c.,  the  nuisance  arises. 
Thus,  in  Russell  v.  Shenton,  11  L.  J.  Q.  B.  289 ;  3  Q.  B.  449,  it  was  held  that  the 
occupier  and  not  the  owner  was  frimd  facie  liable  for  damages  for  a  nuisance 
consisting  of  defective  drains  ;  and  the  principle  thus  laid  down  appears  to  be  of 
general  application,  although  the  proviso  in  the  latter  part  of  this  section  might 
possibly  apply  to  the  case  of  drains  defective  in  point  of  construction.  Sec  also 
per  Parke,  B.,  in  Chauntler  v.  Robinson,  4  Exch.,  at  p.  169.  And  it  has  been  held 
that  if  the  lessee  of  property  proceeding  by  the  license  of  the  lessor  performs  acts 
which  amount  to  a  nuisance,  both  of  them  are  liable  at  law  and  in  equity.  White  v. 
Jameson,  L.  R.  Eq.  303  ;  22  W.  R.  761  ;  38  J.  P.  694.  In  Brocler  v.  Saillard, 
2  Ch.  D.  692  ;  45  L.  J.  Ch.  414  ;  24  W.  R.  456,  it  was  held  that  the  occupier  of  a 
house  is  liable  for  allowing  the  continuance  on  his  premises  of  any  artificial  work 
which  causes  an  injury  to  a  neighbour,  even  though  it  has  been  put  there  before  he 
took  possession.  Brocler  v.  Saillard  was  followed  in  Reinliardt  v.  Mentasti,  42  Ch.  D. 
685  ;  58  L.  J.  Ch.  787  ;  61  L.  T.  (n.s.)  328  ;  38  W.  R.  10  ;  5  T.  L.  R.  709.  And  see 
Tarry  v.  AsUon,  1  Q.  B.  D.  314  ;  45  L.  .1.  Q.  B.  260  ;  34  L.  T.  (n.s.)  97  ;  24  W.  R. 
581  ;  40  J.  P.  439;  Silverton  v.  Marriott,  59  L.  T.  (n.s.)  61  ;  52  J.  P.  677.  In 
Gandy  v.  Juhber,  5  B.  &  S.  78  ;  9  B.  &  S.  15,  the  tenancy  was  from  year  to  year,  and 
the  Court  of  Queen's  Bench  held  that  the  landlord  might  have  re-entered  at  the  end 
of  each  year,  and  that  he  was,  therefore,  liable  for  the  consequences  resulting  from 
an  accident  caused  by  a  grating  in  front  of  the  house  having  been  for  some  years  in 
a  defective  state.  In  the  Exchequer  Chamber  this  decision  was  overruled  on  the 
ground  that  it  proceeded  on  a  misapprehension  of  the  peculiar  relations  existing 
between  the  landlord  and  tenant  in  the  case  of  a  tenancy  from  year  to  year.  Such  a 
tenancy  requires  something  to  be  done  between  the  landlord  and  tenant  in  order  to 
determine  the  tenancy.  The  same  principle  applies  to  a  weekly  tenancy.  See  Bowen  v. 
Anderson  [1894],  1  Q.  B.  164;  42  W.  R.  236  ;  58  J.  P.  213 ;  10  R.  47,  disapproving  of  a 
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contrary  decision  in  Sandford  v.  Glarke,  21  Q.  B.  D.  398  ;  57  L.  J.  Q.  B.  50?  ;  59  L.  T.  Note 
(n.s.)  226  ;  37  W.  K.  28  ;  52  J.  P.  773.  And  see  JVinter  v.  Baker,  3  T.  L.  R.  569.  A  dictum  Section 
of  LiTTLEDALE,  J.,  in  Beg.  v.  Pedley,  to  the  effect  that  if  a  reversioner  allows  a  nuisance 
to  continue  after  he  might  have  determined  the  tenancy  he  is  liable,  apjDears  to  be 
overrnled  by  Gaudy  v.  Jubber.  See  also  on  this  point,  Reg.  v.  Barrett,  32  L.  J.  M.  C.  36 ; 
Meg.  V.  Stannard,  33  L.  J.  M.  C.  61  ;  28  J.  P.  30.  When  the  nuisance  consists  of  the 
dangerous  condition  of  the  premises  demised  to  the  tenant,  and  the  tenant  is  liable 
to  repair  under  a  covenant,  the  landlord  is  not  liable  in  respect  of  the  nuisance, 
unless  he  has  done  some  act  authorising  the  continuance  of  the  dangerous  state  of 
the  premises.  Pretty  v.  Bickmore,  L.  li.  8  C.  P.  401  ;  28  L.  T.  (n.s.)  704  ;  21  W.  R. 
733  ;  37  J.  P.  552.  And  see  Nelson  v.  Liverpool  Brewerij  GonijMny,  2  C.  P.  T>. 
311  ;  46  L.  J.  C.  P.  675  ;  25  W.  R.  877.  This  rule  applies  even  when  the  dangerous 
condition  of  the  premises  existed  at  the  time  of  the  demise,  the  lessee  occupying  under 
an  obligation  to  repair.  Gwinnell  v.  Earner,  L.  R.  10  C.  P.  658  ;  32  L.  T.  (n.s.)  835. 
A.  let  to  B.  a  field  for  the  purpose  of  its  being  worked  as  a  lime  quarry.  The  ordinary 
way  of  getting  the  limestone  was  by  means  of  blasting,  and  A.  authorised  the  quarry- 
ing of  the  stone  and  the  erection  of  lime  kilns  in  the  field.  A  nuisance  was  caused 
to  the  adjoining  occupier  by  the  blasting  and  by  the  smoke  from  the  kihis,  and  lie 
brought  an  action  against  both  A.  and  B.  On  demurrer  by  A.,  held  that  he,  the 
landlord,  was  liable,  although  the  nuisance  was  actually  created  by  the  act  of  his 
tenant,  for  the  terms  of  the  demise  were  an  authority  from  him  to  B.  to  create  the 
nuisance,  which  was,  therefore,  the  necessary  consequence  of  the  mode  of  occupation 
contemplated  in  the  demise.  Harris  v.  James  and  Another,  45  L.  J.  Q.  B.  545  ;  35 
L.  T.  (n.s.)  240.  The  court  characterised  the  previous  case  of  Rich  v.  Basterjield,  4 
C.  B.  783  ;  16  L.  J.  C.  P.  273,  as  one  of  excessive  refinenrent.  There  A.,  the  owner 
of  a  house  with  a  fireplace  and  chimney,  demised  it  to  a  tenant  from  week  to  week. 
The  tenant  lighted  fires,  and  from  the  position  of  the  chimney  the  emission  of  the 
smoke  was  a  nuisance  to  B.,  the  owner  of  the  adjoining  house.  More  than  one  week 
elapsed,  during  which  A.  did  not  determine  the  tenancy.  In  an  action  by  B.  against 
A.  it  was  held  that  A.  was  not  liable,  as  the  tenant  miglit  by  burning  coke,  or  by 
abstaining  to  light  fires,  or  in  some  similar  way,  have  used  the  premises  without 
creating  a  nuisance.  The  owner  is,  of  course,  liable  for  the  existence  of  a  nuisance 
consisting  of  or  arising  out  of  the  non-repair  of  jjremises  when  he  has  taken  upon 
himself  the  duty  of  repairing  (Leslie  v.  Pounds,  4  Taunt.  649  ;  Payne  v.  Rogers,  2  H. 
Bla.  350) ;  or  where  the  lessee  is  bound  by  his  agreement  to  do  the  act  which  leads 
to  the  damage  or  matter  of  complaint.  Burt  v.  Victoria  Grcmiug  Dock  Company, 
Limited,  47  L.  T.  (n.s.)  378,  for  in  this  case  the  lessee  resembles  an  agent  of  the 
lessor  for  the  purpose  of  such  act. 

It  is  submitted  that  in  general  the  occupier  and  not  the  owner  is  the  person  by 
whose  act,  default,  or  suft'erance  a  nuisance  consisting  of  overcrowding  arises  ;  and  it 
has  been  so  decided  in  Scotland.  See  Home  v.  Kelso  Local  Authority,  3  Coup.  239. 
And  see  Reg.  v.  Mead  ;  Ex  parte  Gates,  infra. 

The  foregoing  remarks  apply  only  with  reference  to  the  question,  who  is  the 
person  to  whom  notice  under  this  section  should  or  may  be  given  ?  They  do  not 
affect  any  question  of  liability  as  between  landlord  and  tenant ;  as  to  which  see 
section  104,  post,  p.  125. 

Where  sheep  were  penned  in  pens  fixed  by  the  owner  of  a  market  on  tlie  liighway 
of  the  market,  and  tolls  were  received  by  liim  for  the  same,  it  was  held  tliat  tiie 
droppings  of  the  sheep  left  therein  constituted  a  recurring  nuisance  which  arose  from 
the  default,  permission,  or  sufferance  of  the  owner  of  the  market,  for  which  he  was 
liable.  Draper  v.  Sperring,  10  C.  B.  (n.s.)  113  ;  30  L.  J.  M.  C.  225  ;  4  L.  T.  (n.s.) 
365  ;  25  J.  P.  566. 

But  a  lord  of  a  n)anor  was  held  not  to  be  liable  in  respect  of  a  filthy  pond  on  a 
common  in  the  manor.  Richmond  Union  v.  Deem  and  Ghapter  of  St.  Paul's,  18 
L.  T.  (n.s.)  522  ;  32  J.  P.  374. 

B.  drained  his  premises  into  a  barrel  drain,  Avhich  also  received  tlie  sewage  of  other 
premises.  This  drain  passed  for  about  300  yards  under  a  turnpike  road,  and  thenca 
the  sewage  was  conveyed  by  an  open  drain  through  certain  land  not  belonging  to  B.^ 
and  ultimately  into  an  open  drain  about  half  a  mile  from  B.'s  premises,  by  the  side 
of  a  road  on  land  not  B.'s.  This  open  drain  was  a  nuisance,  the  matter  from  B.'s 
premises  in  itself  being  suflPicient  to  cause  a  nuisance.  On  complaint  the  j  ustices 
ordered  B.  to  abate  the  nuisance  by  cutting  off  all  communication  from  his  premises 
to  the  barrel  drain.    P.  was  the  owner  of  six  houses  let  to  tenants.    He  had  con- 
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Note  to  stl  acted  a  drain  from  the  houses  under  land  not  his  own  hy  leave  of  the  owner,  l)y 
Section  94.  which  the  sewage  was  conveyed  into  and  along  a  watercourse,  anil  the  accumulation 
at  the  mouth  of  the  drain  was  a  nuisance.  On  complaint  the  justices  ordered  F.  to 
abate  the  nuisance  : — Held,  that  the  orders  were  rightly  made  on  B.  and  F.,  for  that 
they  were  the  persons  by  whose  act  resjjectively  the  nuisances  arose.  In  proceedings 
under  the  Act,  the  question  whether  or  not  the  persons  against  whom  tlie  proceedings 
are  taken  have  a  legal  right  to  cause  their  sewage  to  flow  in  the  given  channel,  &c., 
is  immaterial.  Broum  v.  Bmsell;  Francombe  v.  Freeman,  L.  E..  3  Q.  B.  251  ;  37  L.  J. 
M.  C.  65  ;  18  L.  T.  (n.s.)  19  ;  16  W.  E.  511  ;  9  B.  &  S.  1  ;  32  J.  P.  196.  See  now 
as  to  sucli  a  nuisance  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict, 
c.  59),  s.  17,  post. 

A  harbour  company  were  held  to  be  the  person  through  whose  default  a  nuisance 
from  accumulation  from  seaweed  in  the  harbour  arose  or  continued.  Margate  Pier 
and  Harbour  {Proprietors  of)  v.  Margate  {Town  Council  of),  20  L.  T.  (n.s.)  564  ;  33 
.1.  P.  437. 

Where  there  was  a  flow  of  sewage  from  several  houses  without  appreciable  damage 
from  each,  but  tlie  accumulation  caused  a  nuisance  on  other  properties,  the  occupiers 
of  each  of  the  houses  were  held  to  be  liable.  Hendon  Union  v.  Boides,  20  L.  T.  (n.s.) 
609  ;  16  W.  R.  510  ;  34  J.  P.  19.  This  decision  appears  to  answer  a  query  left 
undecided  in  Brmcn  v.  Bussell,  supra.  And  see  Lambton  v.  Mellish  [1894],  3  Ch.  163  ; 
63  L.  J.  Ch.  929  ;  71  L.  T.  (n.s.)  385  ;  43  W.  E.  5  ;  58  J.  P.  835  ;  8  E.  807  ; 
10  T.  L.  E.  601. 

As  to  the  liability  of  the  occupier  of  a  factory  or  other  works  for  a  nuisance 
arising  out  of  smoke,  though  the  same  may  be  caused  by  his  workmen,  see  the  cases 
mentioned  in  note  {k)  to  section  91,  ante,  p.  112. 

The  appellant  rented  land  of  the  owner  of  houses  and  other  land  in  the  neighbour- 
hood. The  landowner,  without  the  appellant's  consent,  made  a  sewer  under  the 
land  he  occupied.  Pectmiary  compensation  was  claimecl  at  the  time,  but  for  two 
years  the  sewage  of  several  houses  passed  though  tlie  sewer  ;  the  appellant,  being 
unable  to  get  satisfaction  from  his  landlord,  at  length  stopped  up  the  sewer,  and  the 
local  board  obtained  a  conviction  against  him  under  the  alcove  section  and  section  96 
of  this  Act,  although  no  nuisance  existed  on  his  land  : — Held,  on  a  case  stated,  that 
the  appellant  was  a  person  by  whose  act  the  nuisance  arose  or  continued,  and  that  he 
was  rightly  convicted.    Riddell  v.  Spear,  40  L.  T.  (n.s.)  130  ;  43  J.  P.  317. 

The  drainage  from  a  gaol  in  the  township  of  W.,  which  is  outside  the  borough  of 
L.,  built  there  by  the  corporation  of  L.,  and  duly  declared  to  be  the  common  gaol  of 
the  borough,  was  carried  thence  by  open  drains  over  land  in  the  township  of  B.  not 
belonging  to  the  corporation,  and  caused  a  nuisance  in  B.  The  corporation  of  L. 
were  thereupon  summoned  by  the  nuisance  removal  committee  of  B.  under  18  &  19 
Vict.  c.  121.  It  was  held  that  the  corporation  of  L.  and  not  tlie  justices  having  the 
management  of  the  gaol  were  the  proper  persons  to  be  summoned,  and  ordered  to 
do  what  was  necessary  under  that  Act.  Ex  parte  Mayor,  d;c.,  of  Liverpool,  27  L.  J. 
M.  C.  89  ;  22  J.  P.  562. 

When  a  nuisance  is  caused  by  sewage  works  belonging  to  a  local  authority,  the 
local  authority  cannot  be  proceeded  against  under  this  part  of  the  Act  as  the  person 
by  whose  act,  default,  or  sufferance  the  nuisance  arises.  Peg.  v.  Parlby,  22  Q.  B.  D. 
520  ;  58  L.  J.  M.  C.  49  ;  60  L.  T.  (n.s.)  422  ;  37  W.  R.  335  ;  53  J.  P.  327  ;  5 
L.  T.  E.  257. 

In  cases  of  defective  drains  a  question  often  arises  whether  the  drain  complained 
of  is  a  drain  or  a  sewer  as  defined  by  section  4.  In  the  latter  case  the  liability  is 
not  on  the  person  on  whose  premises  the  defect  is.  See  the  notes  to  section  4,  ante, 
p.  18,  and  section  23,  ante,  p.  54.  See  also  Fordom  or  Wycombe  Union  v.  Parsons  [1894] 
2  Q.  B.  780  ;  64  L.  J.  M.  C.  22  ;  71  L.  T.  (n.s.)  428  ;  58  J.  P.  765  ;  10  E.  426. 

{d)  See  the  definition  in  section  4,  ante,  p.  6.  Note  that  it  is  only  when  the 
per.«on  cannot  be  found  by  whose  act,  &c.,  the  nuisance  arises,  that  the  notice  may 
be  served  on  the  owner  or  occupier  as  such.  The  local  authority  may  serve  either, 
subject  to  the  provisoes  in  the  latter  part  of  the  section.  Where  the  person  causing 
the  nuisance  cannot  be  found,  the  liability  of  tlie  owner  of  premises  to  abate  it  only 
arises  where  it  is  shown  that  it  continues  by  his  act,  default,  or  sufferance.  Thames 
{Conservators  of  the  River)  v.  London  {Port  Sanitary  Authority  of)  [1894],  1  Q.  B.  647  ; 
63  L.  J.  M.  C.  121  ;  69  L.  T.  (n.s.)  803 ;  58  J.  P.  335  ;  10  T.  L.  R.  161. 

Where  a  chapel  was  used  as  a  shelter  for  destitute  persons  and  orders  as  to  the 
number  of  persons  to  be  admitted  were  given  by  the  superintendent  of  the  philan- 
thropic work  of  the  religious  association  owning  the  chapel  to  the  caretaker  apparently 
on  his  OATO  responsibility  : — Held,  that  the  superintendent  was  the  person  by  whose 
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act,  default,  or  sufferance  a  nuisance  consisting  in  the  overcrowding  of  the  chapel  at     Note  to 
night  arose.    Reg.  v.  Mead,  Ex  parte  Gates,  59  J.  P.  150  ;  11  T.  L.  E.  204,  242.  Section  94. 

In  determining  upon  whom  the  notice  should  be  served,  the  local  authority  may 
have  to  consider  whether  it  is  in  the  power  of  the  person  served  to  comply  with  it. 
Thus,  if  a  niusance  exists  on  the  land  of  A.  which  has  been  caused  by  B.,  B.  has  no 
power  to  enter  on  A.'s  land  to  abate  the  nuisance,  and  it  was  held  that  he  cannot  be 
ordered  to  do  so.  Scarborough  (Mayor  of)  v.  Scarborough  Rural  Sanitary  Authority, 
I  Ex.  D.  344  ;  34  L.  T.  (n.s.)  608  ;  40  J.  P.  726.  This  case  was  followed  in  Reg.  v. 
Trimble,  36  L.  T.  (n.s.)  608  ;  41  J.  P.  455,  where  it  was  suggested  by  Cockburn,  0.  J., 
that  the  order  should  be  made  on  the  owner  of  the  premises  where  the  nuisance 
exists.  But  the  authority  of  these  cases  is  seriouslv  shaken  by  Parker  v.  Inge,  17 
Q.  B.  D.  584  ;  55  L.  J.  M.  C.  149  ;  55  L.  T.  (n.s.)  300  ;  51  J.  P.  20.  In  that  case  a 
local  authority  served  tlie  owner  of  premises  with  a  notice,  under  section  94  of  the 
Public  Health  Act,  1875,  recj^uiring  him  within  .seven  days  to  abate  a  nuisance  arising 
from  the  defective  construction  of  a  structural  convenience,  and  for  that  purpose  to 
execute  certain  specified  works.  Having  failed  to  comply  with  the  notice,  the  owner 
was  summoned  under  section  95  before  a  court  of  summary  jurisdiction,  and  on  the 
hearing  it  was  proved  that  the  premises  in  question  were  occupied  by  a  tenant  of  the 
owner  under  a  lease  for  twenty-one  years,  containing  the  usual  covenants  : — Held, 
that  the  owner,  even  although  he  could  not  enter  upon  the  premises  and  execute  the 
works  without  the  tenant's  permission,  had  made  default  in  complying  with  the 
requisitions  of  the  notice  within  the  meaning  of  section  95,  and,  therefore,  that  the 
justices  had  jurisdiction  to  make  an  order  under  section  96,  requiring  him  to  abate 
the  nuisance.  Tlie  decision  in  Scarborough  (Mayor  of)  v.  Scarborough  Rural  Sanitary 
Authority  has,  however,  been  followed  in  a  recent  Irish  case.  Letterkenny  Commis- 
sioners V.  Collins,  28  L.  R.  Ir.  235. 

(e)  The  abatement  of  the  nuisance  may  possibly  involve  the  pulling  clown  of  the 
premises  where  the  nuisance  consisted  of  overcrowding,  and  the  premises  are  unfit 
for  human  habitation.    See  Brown  v.  Bigghsv;ade,  cited  at  43  J.  P.  554. 

(/)  A  notice  requiring  the  abatement  of  the  nuisance  forthwith  after  service 
thereof,  sufficiently  specifies  the  time  within  which  the  nuisance  must  be  abated. 
Thomas  v.  Western  Steam  Trawling  Company,  59  J.  P.  232.  The  local  authority 
must  specify  in  the  notice  the  works  which  they  require  to  be  done.  See  Reg.  v. 
Wheatley,  16  Q.  B.  D.  34  ;  55  L.  J.  M.  C.  11  ;  34  W,  R.  257  ;  50  J.  P.  424  ;  and  the 
cases  cited  in  the  notes  to  section  96,  post. 

(g)  See  Cook  v.  Montague,  ante,  p.  7.  The  owner  as  distinguished  from  the 
occupier  is  to  make  good  in  all  cases  a  nuisance  which  arises  from  structural  defi- 
ciencies or  defective  construction.  The  occupier  is  not  liable  for  such  default  under 
this  statute,  whatever  may  be  his  responsibilities  under  the  contract  with  his  landlord. 
Such  responsibilities  are  not  affected  by  the  Act.    See  .section  104,  fost. 

But  where  notice  was  served  on  the  occupier,  and  in  the  course  of  the  work  to 
abate  the  nuisance  it  was  found  that  it  was  caused  by  a  structural  defect,  it  was  held 
that  the  occupier  could  recover  the  expenses  from  the  owner.  Gebhardt  v.  Saunders 
[1892],  2  Q.  B.  452  ;  67  L.  T.  (n.s.)  684  ;  56  J.  P.  741  ;  40  W.  R.  571. 

(h)  This  word  should  have  been  omitted.     In  the  cases  contemplated  there  has  not 
been  any  order.    See  as  to  this  proviso  note  (d),  supra. 

95.  If  the  person  on  whom  a  notice  to  abate  a  niusance  has  been  Op  non-com- 
served  makes  default  in  complying  with  any  of  the  requisitions  thereof  nofjce  com-'^ 
within  the  time  specified,  or  if  the  nuisance,  although  abated  since  the  plaint  to  be 
service  of  the  notice  is,  in  the  opinion  of  the  local  authority  likely  to  ^nade  to 
recur  (a)  on  the  same  premises,  the  local  authority  shall       cause  a  1"^*^'^®' 
complaint(f)  relating  to  such  nuisance  to  be  made  before  a  justice, (</) 
and  such  justice  shall  thereupon  issire  a  summons(^)  requiring  the 
person  on  whom  the  notice  was  served  to  appear  before  a  court  of 
summary  jurisdiction. (/) 

(a)  See  Draper  v.  Sperring,  ante,  p.  117.    See  also  note  (a)  to  the  next  section. 

(6)  These  words  are  imperative,  and  the  neglect  of  the  local  authority  will  be  a 
default ;  as  to  wliich  see  section  299,  post. 

(c)  It  does  not  appear  that  this  complaint  must  be  in  writing.  See  11  &  12  Vict, 
c.  43,  s.  8.  As  to  the  limitation  of  time,  see  section  252,  iwst.  The  time  will,  of 
course,  run  from  the  default  in  the  first  case  to  which  the  section  applies,  but  it 
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Note  to    is  not  so  clear  when  the  matter  of  complaint  arises  in  the  second.    It  will  be 
Section  95.  safer  that  the  complaint  should  be  in  writing,  so  as  to  prevent  any  dispute  in  the 
future  by  the  person  in  alleged  default  as  to  the  particular  matter  complained  of. 

(d)  See  as  to  his  competency,  section  258,  and  the  notes  thereon. 

(e)  See  the  form  of  the  summons  in  the  Schedule  IV.,  Form  B. 
(/)  See  the  definition  in  section  4,  ante,  p.  22. 

Power  of  If  the  court  is  satisfied  that  the  alleged  nuisance  exists,  or  that 

^,™laL       although  abated  it  is  likely  to  recur  (a)  on  the  same  premi  ses,  the  court 

summary  ini/7\        i  i  i  ••       t  •  i  -in 

jurisdiction  shall(w)  make  an  order  on  such  person  reqiurmg  him  to  comply  with  all 
to  make  order  or  any  of  the  requisitions  of  the  notice,  or  otherwise  to  abate  the  nuisance 
nutsance^^^*^^  within  a  time  specified  in  the  order,  and  to  do  any  works  necessary  for 
that  purpose  ;{c)  or  an  order  prohibiting  the  recurrence  of  the  nuisance, 
and  directing  the  execution  of  any  works  necessary  to  prevent  the  recur- 
rence •,(d)  or  an  order  both  requiring  abatement  and  prohibiting  the 
recurrence  of  the  nuisance. 

The  court  may  by  their  order  impose  a  penalty  not  exceeding  five 
pounds  on  the  person  on  whom  the  order  is  made,(e)  and  shall  also  give 
directions(/)  as  to  the  payment  of  all  costs  incurred  up  to  the  time  of 
the  hearing  or  making  the  order  for  abatement  or  prohibition  of  the 
nuisance.  (^) 

(a)  By  this  section  it  is  provided  that  after  the  siammons  mentioned  in  the  last 
section  the  court  may  make  an  order  as  pi'ovided  by  the  section.  In  Barnes  v. 
Ackroyd,  ante,  p.  112,  Blackburn,  J.,  said  that  the  justices  had  stopped  too  soon  in 
their  investigation,  for  after  first  ascertaining  whether  a  nuisance  had  been  proved 
to  exist  they  should  have  proceeded  further  to  inquire  if  such  nuisance  were  likely 
to  recur. 

(6)  This  is  imperative  npon  the  court ;  still,  if  the  party  before  the  court  under- 
takes to  abate  the  nuisance,  it  is  presumed  that  the  conrt  may  adjourn  the  case  to 
abide  the  result  of  the  undertaking. 

As  to  the  appearance  of  the  local  authority  in  court,  see  section  259,  post. 

(c)  The  form  of  order  is  given  in  Sched.  IV.,  Form  C,  post.  With  reference  to  the 
specification  in  the  order  of  the  works  required  to  be  done,  the  following  cases  have 
been  decided.  In  Ex  farte  Whitchurch,  6  Q.  B.  D.  545  ;  50  L.  J.  M.  C.  41,  99  ;  29 
W.  R.  507  ;  45  J.  P.  392,  a  privy  and  ashpit  were  a  nuisance,  and  a  notice  had  been 
given  to  abate  it,  and  for  that  purpose  to  fill  up  the  ashpit,  aljandon  tlie  privy,  and 
build  a  pail  closet.  On  default  the  justices  made  an  order  under  this  section  in  the 
terms  of  the  notice.  The  court  quashed  the  order  on  the  ground  that  under  the 
section  the  owner  could  not  be  conipelled  to  put  up  a  particular  kind  of  closet. 
Stephen,  J.,  said  that  the  question  turned  upon  the  word  necessary,  which  could  not 
be  extended  to  mean  what  the  local  authority  thought  necessary.  But  in  Ex  parte 
Saunders,  11  Q.  B.  D.  191  ;  52  L.  J.  M.  C.  89  ;  47  J.  P.  404,  a  watercloset  in  the 
centre  of  a  house  being  a  nuisance,  the  sanitary  authority  gave  notice  to  the  owner 
under  section  94  to  abate  the  nuisance,  and  for  that  purpose  to  remove  the  said  closet 
from  the  centre  of  the  house,  and  place  it  near  an  outer  wall,  where  there  might  be 
efficient  ventilation,  and  to  fix  the  soil  pipe  outside  the  wall.  The  owner  having 
made  default,  an  order  was  made  under  this  section  to  do  the  things  specified.  It 
was  held  that  the  justices  had  jurisdiction  to  make  the  order.  The  court  (Cave  and 
A.  L.  Smith,  JJ.)  intimated  that  Ex  farte  Whitchurch  was  distinguishable,  on  the 
ground  that  the  order  was  not  for  the  erection  of  a  particular  kind  of  closet  where 
none  existed  before,  but  for  the  removal  of  a  closet  to  a  place  where  it  would  not  be 
a  nuisance.  In  Reg.  v.  Llewellyn,  13  Q.  B.  D.  681  ;  33  W,  R.  150  ;  49  J.  P.  151,  a 
privy  openly  discharged  night  soil  and  offensive  matter  on  the  bank  of  a  river.  The 
sanitary  authority  served  the  owner  of  the  premises  with  notice  to  abate  the  nuisance, 
and  for  that  pui-pose  to  "  remove  the  present  pijies  and  pan,  level  the  fioor  under  the 
seat  of  the  Ijrivy,  and  provide  a  galvanised  double-handled  pail  under  the  seat,  the 
cover  of  the  said  seat  to  be  movable,  so  that  the  premises  should  no  longer  be  a 
nuisance  or  injurious  to  health."  The  justices  made  an  order  in  the  terms  of  the 
notice,  and  it  was  held  they  had  jurisdiction  to  make  the  order.  The  court  adopted 
the  decision  in  Ex  parte  Saunders,  saying  that  if  it  differed  from  Ex  parte  Whitchurch 
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they  differed  also.    After  this  decision  it  was  clear  that  the  cases  were  in  conflict,      Note  to 

and  accordingly  when  the  point  again  arose  in  Reg.  v.  Kent  J  J.,  1  T.  L.  R.  539,  the  Section  96. 

court  (Hawkins  and  Smith,  JJ.)  ordered  it  to  be  argued  before  three  judges.  The 

case  was  eventually  decided  by  Field,  Manisty,  and  Wills,  J  J.    It  appeared  that 

an  order  had  been  made  I'equiring  the  appellant,  inter  alia,  to  lay  dow  n  a  six-inch 

glazed  stoneware  drain  pipe,  and  to  connect  it  with  the  main  sewer  in  front  of  his 

house.    It  was  held  that  there  was  jurisdiction  to  make  the  order,  and  the  court 

overruled  Ex  imrte  TFhitchurch.    Beg.  v.  Kent  JJ.,  49  J.  P.  404  ;  55  L.  J.  M.  C.  9. 

In  Whitalier  v.  Derby  Urban  Sanitary  Authority,  55  L.  J.  M.  C.  8,  the  respondents 

had  served  on  the  owner  of  houses  to  which  were  attached  privies  and  ashpits,  which 

were  a  nuisance,  a  notice  requiring  him  to  abate  the  nuisance,  and  "  for  that  purpose 

to  deodorise  and  fill  in  the  privies,  privy  vaults  and  ashpits,  convert  the  same  to 

proper  pan  waterclosets,  and  connect  them  with  the  main  sewer."    This  notice  was 

not  complied  with,  and  an  order  was  thereujjon  made  by  justices  in  the  terms  of  the 

notice.    It  was  held  that  the  order  Avas  good,  as  the  above  section  left  it  absolutely 

to  the  justices  to  order  any  works  or  structural  alterations  which  they  in  their 

discretion  might  think  necessary  for  the  abatement  of  the  nuisance.    Finally,  in 

Reg.  V.  Wheatleg,  16  Q.  B.  D.  34  ;  55  L.  J.  M.  C.  11  ;  34  W.  R.  257  ;  50  J.  P.  424, 

where  an  order  of  justices  required  the  owner  of  premises  to  abate  a  nuisance  arising 

from  untrapped  drains,  and  "  to  execute  such  works  and  do  such  things  as  may  be 

necessary  for  that  purpose,  so  that  the  same  shall  no  longer  be  a  nuisance  or 

injurious  to  health,"  it  was  held  that  the  order  was  bad,  because  it  did  not  specify 

what  works  and  things  the  owner  should  execute  and  do  for  the  purpose  of  abating 

the  nuisance.    It  may  be  mentioned  here  that  the  order  made  ttnder  this  section  is 

an  order  made  in  a  criminal  cause  or  matter  within  the  meaning  of  the  Judicature 

Act,  1873  (36  &  37  Vict.  c.  66),  s.  47,  and  that  when  the  Queen's  Bench  Division  has 

granted  a  certiorari  to  quash  the  order,  an  appeal  will  not  lie  to  the  Court  of  Appeal. 

Reg.  V.  Whitchurch,  7  Q.  B.  D.  534  ;  50  L.  J.  M.  C.  99  ;  45  J.  P  617. 

In  another  case,  upon  a  complaint  made  for  having  a  chimney  in  a  factory  for 
sending  forth  black  smoke,  so  as  to  be  a  nuisance  within  section  91,  sub-section  (7), 
the  magistrate  convicted,  and  refused  to  state  a  case.  The  High  Court,  having 
refused  to  grant  a  rule  to  the  magistrate  to  state  a  case,  it  was  held  that  the  pro- 
ceedings were  criminal,  and  that  no  appeal  lay  to  the  Court  of  Appeal.  Ex  parte 
Schofielcl  [1891],  2  Q.  B.  428  ;  60  L.  J.  M.  C.  157  ;  64  L.  T.  (n.s.)  780  ;  39  W.  R.  580  ; 
56  J.  P.  4  ;  17  Cox  C.  C.  303  ;  7  T.  L.  R.  615. 

(d)  Black  smoke  having  issued  from  a  chimney  in  such  quantities  as  to  be  a 
nuisance,  an  order  of  aljatement  was  made.  Subsequently,  black  smoke  having  again 
issued  from  the  chimney,  an  order  was  made  on  complaint  ol  the  respondents  pro- 
hibiting the  recurrence  of  the  nuisance.  Two  informations  having  been  laid,  one  in 
respect  of  each  order,  but  both  founded  on  the  same  act  of  emission  of  black  smoke  : — ■ 
Held,  that  the  act  complained  of  being  the  same  in  each  case,  there  could  not  be  two 
convictions  in  respect  ol  it.  Eddleston  v.  Barnes,  1  Ex.  D.  67  ;  45  L.  J.  M.  C.  73  ; 
34  L.  T.  (n.s.)  497  ;  40  J.  P.  88.  The  order  of  justices  under  18  &  19  Vict.  c.  121, 
s.  13,  was  without  appeal  to  the  quarter  sessions.  See  Ex  2yarte  Corporation  of 
Liverpool,  8  E.  &  B.  537  ;  4  Jur.  (n.s.)  333  ;  27  L.  J.  M.  C.  89  ;  22  J.  P.  562 ;  but 
now  section  269,  post,  allows  of  an  appeal  to  the  sessions,  and  section  99,  post,  sus- 
pends proceedings  in  that  event.  The  order  may  be  good  as  to  the  prohibition, 
though  bad  as  to  the  abatement.  See  Scarborough  {Mayor  oj)  v.  Scarborough  Rural 
Sctnitary  Authority,  ante,  p.  119. 

(e)  It  is  to  be  noticed  that  the  form  in  the  schedule  does  not  provide  for  this 
penalty.  The  provision  is  new,  and  the  imposition  of  the  penalty  is  discretionary 
with  the  court. 

(/)  It  is  presumed  that  this  must  be  by  an  order,  but  the  form  in  the  schedule  does 
not  provide  for  these  costs. 

{g)  It  is  not  quite  clear  what  this  penalty  is  for,  whether  for  the  previous  nuisance 
or  for  disobedience  of  the  notice  of  the  local  authority.  It  cannot  be  for  disobedience 
of  the  justices'  order,  for  that  was  not  then  made.  It  seems,  however,  that  if  the  two 
sections,  95  and  96,  be  read  together,  the  penalty  is  for  non-compliance  with  the 
notice,  inasmuch  as  complaint  cannot  be  made  to  the  justices  until  the  person  served 
with  notice  is  in  default. 

97.  Where  the  nuisance  proved  to  exist  is  such  as  to  render  a  house  Order  of  pro- 

or  building,  in  the  judgment  of  the  court,  unfit  for  human  habitation,  the  hibition  in 

°  *  '  '        case  of  house 
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Section  97.  court  may  prohibit  the  -using  thereof  for  that  purpose  until,  in  its  judg- 
unfit  for  ment,  the  house  or  building  is  rendered  fit  for  that  purpose  ;  and  on  the 
human  court(a)  being  satisfied  that  it  has  been  rendered  fit  (6)  for  that  purpose, 

liabitation.  ^^^^  court  may  determine  its  previous  order  by  another,  declaring  the 
house  or  building  habitable,  and  from  the  date  thereof  such  house  or 
building  may  be  let  or  inhabited. 

(a)  By  the  iise  of  this  word  the  difficulty  in  18  &  19  Vict.  c.  121,  s.  13,  is  avoided. 
It  is  not  now  necessary  tliat  there  should  be  the  same  justices  for  all  these  orders. 
The  statute  does  not  point  out  any  process  to  be  applied  in  these  proceedings.  It  is 
presumed  that  application  is  to  be  made  to  the  court,  but  previous  noticd  should  be 
sent  to  the  local  authority. 

(6)  See  the  provisions  in  section  157,  2>ost,  as  to  the  bye-law  regarding  houses  unfit 
for  human  habitation.  That  bye-law  is  restricted  to  houses  erected  within  the  period 
specified,  but  the  above  section  applies  to  ancient  as  well  as  modern  houses. 

See  also  the  provisions  of  the  Housing  of  the  Working  Classes  Act,  1890,  jjosi, 
which  contains  provisions  for  the  closing  of  premises  if  they  are  in  a  state  so 
dangerous  or  injurious  to  health  as  to  be  unfit  for  human  habitation. 


Penalty  for  98.  Any  person  not  obeying  an  order  to  comply  with  the  requisitions 
contravention  of  the  local  authority  or  otherwise  to  abate  the  nuisance,  shall,  if  he  fails 
courlf*^^  satisfy  the  court  that  he  has  used  all  due  diligence  to  carry  out  such 

order,  be  liable  to  a  penalty  not  exceeding  ten  shillings  per  day  during 
his  default  ;(a)  and  any  person  knowingly  and  wilfully  acting  contrary  to 
an  order  of  prohibition,  shall  be  liable  to  a  penalty  not  exceeding  twenty 
shillings  per  day  during  such  contrary  action  ;  moreover,  the  local  autho- 
rity may  (6)  enter  the  premises  to  which  any  order  relates,  and  abate  the 
nuisance,  and  do  whatever  may  be  necessary  in  execution  of  such  order, 
and  recover  in  a  summary  manner  (t;)  the  expenses  incurred  by  them  from 
the  person  on  whom  the  order  is  made. 

(a)  Upon  an  information  against  the  appellant  for  a  nuisance  through  a  chimney 
seuding  forth  black  smoke,  an  order  was  made  on  the  20th  July,  1868,  that  within 
two  months  he  should  make  such  alterations  in  the  said  chimney  so  as  to  consume  the 
sn:oke  arising  therefrom.  The  appellant  thereuijon  made  certain  alterations,  and 
the  smoke  ceased  to  issue  until  the  4th  of  the  following  February,  when  for  a  certain 
limited  period  on  that  clay  and  the  following  days  it  again  issued.  In  the  following 
July  an  information  was  laid  for  disobedience  of  the  order.  No  evidence  was  given 
as  to  the  cause  of  the  issuing  of  the  smoke,  and  the  justices  convicted  the  appellant : 
— Held,  first,  that  there  was  evidence  justifying  the  conviction  ;  and,  secondly,  that 
as  the  nuisance  was  a  continuing  one,  11  &  12  Vict.  c.  43,  s.  11,  did  not  apply. 
Hifigins  v.  Nonvich  Union,  22  L.  T.  (n.s.)  752  ;  34  J.  P.  806. 

When  an  order  was  persistently  disregarded,  nineteen  separate  informations  were 
laid,  and  the  same  number  of  summonses  issued  in  respect  of  as  many  acts  of  dis- 
obedience, each  committed  on  a  different  day,  by  sending  forth  black  smoke.  At 
the  hearing,  the  full  penalty  of  10.s.  was  imposed  for  the  offence  alleged  in  each 
summons,  and  the  ofi'endeis  were  also  ordered  to  pay  15.s.  costs  on  the  first  summons, 
and  16s.  costs  upon  every  other.  They  objected  that  their  disoljcdience  was  but  one 
default,  and  that  the  divers  acts  complained  of  should  have  been  charged  in  a  single 
summons,  to  which  only  one  set  of  costs  would  have  attached  ;  and  they  obtained  a 
rule  calling  on  the  justices  to  state  a  case  under  20  &  21  Vict.  c.  43  : — Held,  that 
each  daily  emis.sion  of  smoke  was  a  separate  act  of  disobedience,  for  which  a  separate 
summons  might  be  lawfully  issued,  and  that  under  the  circumstances  the  justices 
had  not  so  exercised  their  discretion  in  awarding  costs  as  to  render  the  interference 
of  the  court  necessary.  Reg.  v.  WaUrhouse,  L.  R.  7  Q.  B.  545  ;  41  L.  J.  M.  C.  115  ; 
26  L.  T.  (N.s.)  761  ;  20  W.  R.  712  ;  .36  J.  P.  471. 

A  summons  must  be  issued  to  the  defendant  before  this  penalty  can  be  enforced. 
Reg.  V.  Jenkins,  32  L.  J.  M.  C.  1  ;  3  B.  &  S.  116  ;  7  L.  T.  (n.s.)  272  ;  11  W.  R.  20 ; 
26  J.  P.  775. 

It  will  seem  from  Parker  v.  Inge,  ante,  p.  119,  that  an  owner  ordered  to  abate  a 
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nuisance  would  not  be  liable  to  a  penalty  if  he  proved  that  he  had  no  power  to      Note  to 
enter  upon  the  lands  where  the  nuisance  was,  and  had  been  refused  admission.   See,  Section  98. 

however,  Letterkmmy  Gomiiiissioncrs  v.  Collins,  referred  to  on  the  same  page.   

Justices  made  an  order  on  P.  to  cleanse  a  drain  ;  P.  did  not  obey  the  order  and 
the  local  board  refused  to  take  any  steps  to  enforce  it : — Held,  that  tlie  party  aggrieved 
was  not  entitled  to  a  mandamus  to  the  local  board  to  compel  them  to  abate  the 
nuisance  under  the  corresponding  provisions  of  the  Nuisances  Removal  Act,  1855 
(18  &  19  Vict.  c.  121),  s.  14.  Ex  farte  Bassset ;  In  re  Local  Board  of  JFest  Haw,  7 
E.  &  B.  280  ;  26  L.  J.  M.  C.  64  ;  28  L.  T.  (o.s.)  267  ;  3  Jur.  (n.s.)  136  ;  21  J.  P.  »5. 
This  case  was  decided,  however,  before  the  passing  of  the  Sanitary  Act,  1866, 
section  49  of  which  appears  in  this  Act  as  section  299,  and  provides  for  default  by  a 
sanitary  authority  in  enforcing  the  provisions  of  this  Act.  And  see  also  48  &  49 
Vict.  c.  72,  s.  7,  2506^,  which  provides  that  it.  shall  be  the  duty  of  every  local  authority 
to  put  in  force  from  time  to  time,  as  occasion  may  arise,  the  powers  with  which  tliey 
are  invested,  so  as  to  procure  the  proper  sanitary  condition  of  all  premises  within  the 
area  under  their  control 

(b)  This  clause  of  itself  gives  a  right  of  entry  to  the  local  authority. 

When  an  order  was  made  under  the  corresponding  provisions  of  18  &  19  Vict. 
c.  121,  upon  the  owner  to  abate  tlie  nuisance,  and,  in  his  default,  upon  the  Iccal 
authority,  it  was  held  that  he  was  liable  to  the  penalty  upon  his  default,  though  the 
local  authority  failed  to  act  under  tlie  order.  Tomlins  v.  Nuisance  Removal  Company 
of  Great  Stanmore,  12  L.  T.  (n.s.)  118;  29  .J.  P.  117. 

(c)  See  section  251,  jjosi,  and  note  (c)  to  section  21,  ante,  p.  53. 


99.  Where  any  per.son  apjieals  against  an  order  to  the  court  of  Appeal 
quarter  sessions  in  manner  provided  by  this  Act,(a)  no  liability  to  penalty 
shall  arise,  nor  shall  any  proceedings  be  taken  or  work  be  done  under 
such  order,  until  after  the  determination  of  such  appeal,  unless  such 
appeal  ceases  to  be  prosecuted. (/>) 

(a)  See  sections  268,  269,  post. 

(b)  It  will  be  somewhat  difficult  in  many  cases  to  determine  when  this  time  has 
arrived. 


100.  Whenever  it  appears  to  the  satisfaction  of  the  court  of  sum-  in  certain 
mary  jurisdiction  that  the  person  by  whose  act  or  default  the  nuisance  '^^^^'^  '^'^^^^ 
arises,  or  the  owner  or  occupier  of  the  premises  is  not  known  or  cannot  ^la'i-cssed 
be  found,  then  the  order  of  the  court  may  be  addressed  to  and  executed  to  local 
by  the  local  authority.  authority. 

See  the  form  of  the  order  iu  Schedule  IV.,  Form  D.,  jw.si.  ■ 

The  proviso  at  the  end  of  section  94,  ante,  p.  116,  applied  only  where  the  person 
causing  the  nuisance  could  not  be  found,  and  it  was  clear  that  the  owner  and 
occupier  were  not  responsible.  In  that  case  no  order  was  necessary.  But  Avhen 
neither  the  person  causing  the  nuisance,  nor  the  owner  nor  the  occupier  can  be 
found,  then  an  order  may  be  made  on  the  authority  under  this  section.  It  would 
appear  that  this  order  can  only  be  made  when  the  complaint  is  laid  by  an  individual 
aggrieved  under  section  105,  for,  in  the  absence  of  the  person  causing  the  nuisance 
ajul  tlie  owner  and  occupier,  there  would  be  no  person  against  whom  the  local 
authority  could  lodge  a  complaint  under  the  previous  sections. 


101.  -A-uy  matter  or  thing  removed  l)y  the  local  authority  in  abating  Power  to 
any  nuisance  under  this  Act  may  be  sold  by  public  auction  ;  and  the  ^^^^ 
money  arising  from  the  sale  may  be  retained  by  the  local  artthority,  and 
applied  in  payment  of  the  expenses  incurred  by  them  with  reference  to 
such  nuisance,  and  the  surplus  (if  any)  shall  be  paid,  on  demand,  to  the 
owner  of  such  matter  or  thiuo-. 

See  also  section  49,  ante,  p.  75,  where,  however,  a  sale  by  public  auction  is  not 
rerpiired.    Sale  by  auction  can  hardly  be  necessary  in  most  of  these  cases.    It  is  to 
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Note  to  l^e  noticed  that  this  section  applies  only  to  mattei's  or  things  removed  by  the  local 
Section  101.  authority  in  abating  a  miisance. 

Power  of  102.  The  local  anlliority,  or  any  of  their   officers,  sliall(a)  be 

autliorit  admitted  into  any  premises  for  the  purpose  of  examining  as  to  the 
existence  of  any  nuisance  thereon,  or  of  enforcing  the  provisions  of  any 
Act(&)  in  force  within  the  district  requiring  fireplaces  and  furnaces  to 
consixme  their  own  smoke,  at  any  time  between  the  hours  of  nine  in  the 
forenoon  and  six  in  the  afternoon  ;  or  in  the  case  of  a  nuisance  arising 
in  respect  of  any  business,  then  at  any  hour  when  such  business  is  in 
progress  or  is  usually  carried  on. 

Where  under  this  Act  a  nuisance  has  been  ascertained  to  exist,  or  an 
order  of  abatement  or  prohibition  has  been  made,(c)  the  local  authority 
or  any  of  their  officers  shall((^?)  be  admitted  from  time  to  time  into  the 
premises  between  the  hours  aforesaid,  itntil  the  nuisance  is  abated,  or  the 
works  ordered  to  be  done  are  completed,  as  the  case  may  be. 

Where  an  order  of  abatement  or  prohibition  has  not  been  complied 
with,  or  has  been  infringed,  the  local  authority,  or  any  of  their  officers, 
shall(^')  be  admitted  from  time  to  time  at  all  reasonable  hours,  or  at  all 
hours  during  which  business  is  in  progress  or  is  usually  carried  on,  into 
the  premises  where  the  nuisance  exists,  in  order  to  abate  the  same.(/) 

Tf  admission  to  premises  for  any  of  the  purposes  of  this  section  is 
refused,  any  justice  on  complaint  thereof  on  oath{g)  by  any  officer  of  the 
local  authority  (made  after  reasonable  notice  in  writing  of  the  intention 
to  make  the  same  has  been  given(A)  to  the  person  having  custody  of  the 
premises)  may,  by  order  under  his  hand,  require  the  person  having 
custody  of  the  premises  to  admit  the  local  authority,  or  their  officer,  into 
the  premises  during  the  hours  aforesaid,  and  if  no  person  having  custody 
of  the  premises  can  be  found,  the  justices  shall,  on  oath(</)  made  before 
him  of  that  fact,  by  order  under  his  hand  authorise  the  local  authority 
or  any  of  their  officers  to  enter  such  premises  during  the  hours  aforesaid. 

Any  order  made  by  a  justice  for  admission  of  the  local  aiithority  or 
any  of  their  officers  on  premises  shall  continue  in  force  until  the  nuisance 
has  been  abated,  or  the  work  for  which  the  entry  was  necessary  has  been 
done. 

(a)  The  section  is  very  wide  in  reference  to  the  officers,  and  no  particular  officer  is 
referred  to,  but  as  none  can  enter  compulsorily,  as  of  right,  against  the  will  of  the 
occupier,  without  an  order  of  justices,  this  point  will  be  cleared  up  by  such  order. 
The  local  authority  being  a  corporate  body  cannot  enter  of  themselves  ;  they  should, 
therefore,  depute  this  function  to  the  inspector  of  nuisances,  and  perhaps  to  the 
medical  officer  of  health. 

(6)  Reference  is  here  made  to  the  local  Acts,  which  in  many  instances  contain  this 
provision. 

(c)  Under  section  96,  ante,  p.  120. 

(rf)  See  note  (a). 

(e)  The  previous  paragraph  relates  to  the  mere  inspection  ;  this  to  the  action  of  the 
local  authority  under  the  order.    See  further  sections  105,  106,  jjosi. 

(/)  By  52  &  53  Vict.  c.  63,  s.  3,  it  is  provided  that  in  all  Acts  of  Parliament  passed 
after  the  year  1850,  the  expression  "  oath  "  shall  in  the  case  of  persons  for  the  time 
being  allowed  by  law  to  affirm  or  declare  instead  of  swearing,  includes  affirmation 
and  declaration.  As  to  the  person  entitled  to  affirm  and  the  circumstances  under 
which  they  may  do  so,  see  the  Oaths  Act,  1888  (51  &  52  Vict.  c.  46),  and  Meg.  v. 
Moore,  60  L.  J.  M.  C.  80  ;  66  L.  T.  (n.s.)  125  ;  40  W.  R.  304  ;  56  J.  P.  345  ;  17 
Cox  C.  C.  458  ;  8  T.  L.  R.  287.  Nash  v.  Nawab  Mahmood  Ali  Khan,  "  The  Times," 
18th  March,  1892. 
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((/)  These  words  seem  to  imply  personal  delivery  to  the  castodiaii  of  the  premises.      Note  to 
There  is  no  provision  in  respect  of  empty  or  unoccupied  premises,  because  there  can  Section  102. 
be  no  refusal  of  admission.    It  is  by  no  means  clear  whether  admission  can  be  forced 
in  respect  of  such  premises,  and  yet  the  necessity  of  the  ease  may  often  require  it. 

103.  Any  person  wlio  refuses  to  obey  an  order  of  a  justice  for  ^^j^g^ie^nce 
admission  of  the  local  authority  or  any  of  their  officers  on  any  premises  of  order, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds. 

See  section  251,  jiost,  as  to  the  recovery  of  such  penalty. 


104-.  AH   reasonable  costs  and   expenses   incurred  in  making  a  Costs  and 
complaint,  or  giving  notice,  or  in  obtaining  any  order  of  the  court  or  expenses  of^ 
any  justice  in  relation  to  a  nuisance  under  this  Act,  or  in  carrying  the  prov^s^ions" 
same  into  effect,  shall  be  deemed  to  be  money  paid  for  the  nse  and  at  the  relating  to 
request  of  the  person  on  whom  the  order  is  made         or  if  the  order  is  nuisances, 
made  on  the  local  authority,  or  if  no  order  is  made,  but  the  nuisance  is 
proved  (6)  to  have  existed  when  the  complaint  w^as  made  or  the  notice 
given,  then  of  the  person  by  whose  act  or  default  the  nuisance  was 
caused  ;  and  in  case  of  nuisances  caused  by  the  act  or  default  of  the 
owner  (c)  of  premises,  such  costs  and  expenses  may  be  recovered  from 
any  person  who  is  for  the  time  being  owner((:;)  of   such  premises  : 
Provided  that  such  costs  and  expenses  shall  not  exceed  in  the  whole  one 
year's  rackrent(J)  of  the  premises. 

Such  costs  and  expenses,  and  any  penalties  incurred  in  relation  to  any 
such  nuisance,  may  be  recovered  in  a  summary  manner,  (e)  or  in  any 
county(/)  or  superior  court  ;  and  the  court  shall  have  power  to  divide 
costs,  expenses,  and  penalties  between  persons  by  whose  acts  or  defaults 
a  nuisance  is  caused  as  to  it  may  seem  just.(//) 

Any  costs  and  expenses  recoverable  under  this  section  by  a  local 
authority  from  an  owner  of  premises  may  be  recovered  from  the  occupier 
for  the  time  being  of  such  premises  and  the  owner  shall  allow  such 
occupier  to  deduct  any  moneys  which  he  pays  under  this  enactment  out 
of  the  rent  from  time  to  time  becoming  due  in  respect  of  the  said 
premises,  as  if  the  same  had  been  actually  paid  to  such  owner  as  part  of 
such  rent  : 

Provided,  that  no  such  occupier  shall  be  required  to  pay  any  further 
sum  than  the  amount  of  rent  for  the  time  being  due  from  him,  or  which, 
after  demand(/)  of  such  costs  or  expenses  from  such  occupier,  and  after 
notice(i(;)  not  to  pay  his  landlord  any  rent  without  first  deducting  the 
amount  of  such  costs  or  expenses,  becomes  payable  by  such  occupier, 
unless  he  refuses  on  application  to  him  by  the  local  authority,  truly  to 
disclose  the  amount  of  his  rent  and  the  name  and  address  of  the  person 
to  whom  such  rent  is  payable  ;  but  the  burden  of  proof  that  the  sum 
demanded  from  any  such  occupier  is  greater  than  the  rent  due  by  him 
at  the  time  of  such  notice,  or  which  has  since  accrued,  shall  lie  on  such 
occupier  : 

Provided  also,  that  nothing  herein  contained  shall  affect  any  contract 
between  any  owner  or  (sic)  occupier  of  any  house,  building,  or  other 
property,  whereby  it  is  or  may  be  agreed  that  the  occupier  shall  pay  or 
discharge  all  rates,  dues  and  sums  of  money  payable  in  respect  of  such 
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Section  104.  house,  building,  ov  other  property,  or  to  affect  any  contract  whatsoever 
between  landlord  and  tenant.  (/) 

(a)  As  in  fact  the  local  authority  will  have  paid  the  money,  such  authority  will 
apparently  he  the  proper  plaintiffs. 

(h)  This  proof  must  be  given  in  the  action  or  in  tlie  summary  i^roceetlings. 

((■)  See  the  definition  in  section  4,  ante,  p.  6.  The  words  "  for  the  time  being 
the  owner,"  seem  to  have  been  inserted  in  order  to  avoid  the  effect  of  the  decision  in 
Blything  Union  {Guardians  of)  v.  JVarton,  32  L.  J.  M.  C.  132  ;  3  B.  &  S.  352  ;  7 
L.  T.  (n.s.)  672  ;  11  W.  R.  306;  27  J.  P.  87,  which  was  decided  with  reference  to 
18  &  19  Vict.  c.  121,  s.  19. 

(rf)  See  the  definition  in  section  4,  ante,  p.  11. 

(e)  See  section  251,  post.  It  is  to  be  observed  that  if  tlie  money  is  sought  to  be 
recovered  summarily,  it  will  be  a  civil  debt  within  the  meaning  of  the  Summary 
Jurisdiction  Act,  1879,  ss.  6,  35. 

(/)  See  also  section  261,  jjosi.  It  was  held  upon  the  corresiionding  provisions  of 
11  &  12  Vict.  c.  123,  s.  3,  that  whatever  may  have  been  the  amount  of  the  costs,  and 
although  a  question  of  title  to  the  land  on  which  the  nuisance  existed  arose,  the  county 
court  had  jurisdiction  by  the  express  terms  of  the  Act.  Reg.  v.  Harden,  2  E.  &  B.  188  ; 
17  Jur.  804  ;  22  L.  J.  Q.  B.  299  ;  2  W.  R.  164  ;  22  L.  T.  (o.s.)228  ;  Hertford  Union 
(Guardians  of)  v.  Kimpton,  11  Ex.  295  ;  25  L.  J.  M.  C.  41  ;  25  L.  T.  (o.s.)  185  ;  3  W.  R. 
521  ;  19  J.  P.  678.  But  that  Act  provided  for  the  recovery  of  the  costs  and  expenses 
in  any  county  court,  or  before  two  justices.  No  reference  was  made  to  a  superior 
court  as  in  the  text,  and  it  is  submitted  that  while  there  is  a  remedy  provided  by  the 
above  section  for  the  recovery  of  costs,  &c.,  to  any  anmunt,  in  a  summary  manner, 
the  county  court  can  only  be  resorted  to  when  the  amount  sought  to  be  recovered  is 
within  its  jurisdiction. 

(f/)  Apparently  this  must  be  done  at  the  risk  of  the  complainants,  for  if  the  costs 
and  exjjenses  be  divided,  some  of  the  defendants  may  be  unable  to  pay  their  shares, 
and  there  would  then,  as  it  seems,  be  no  recourse  to  the  others.  Hence  the  com- 
plainants should  be  heard  before  the  order  is  made  in  this  form. 

(A)  In  Berrn.ondseij  {Vestry  of)  v.  Eamsay,  L.  R.  6  C.  P.  247  ;  40  L.  J.  C.  P.  206  ; 
24  L.  T.  (n.s.)  429  ;  19  W.  R.  774  ;  35  J.  P.  567,  it  was  held  with  respect  to  a  similar 
clause  in  25  &  26  Vict.  c.  102,  s.  36,  that  an  unsatisfied  judgment  against  the  owner 
for  a  proportion  of  paving  expenses  was  no  bar  to  an  action  for  the  same  expenses 
against  the  occupier.  See  also  as  to  i^roceedings  against  a  subsecpient  owner. 
Plumstead  Board  of  Works  v.  Ingoldbi/,  L.  R.  8  Ex.  63,  174  ;  42  L.  J.  Ex.  50,  136  ;  29 
L.  T.  (n.s.)  375  ;  21  W.  R.  77,  817  ;  37  J.  P.  759,  and  the  cases  cited  in  the  notes  to 
section  257,  jjo.sf.  The  text  applies  only  to  costs  and  expenses  which  the  local  autho- 
rity are  entitled  to  recover  from  the  owner  under  the  preceding  sections.  Therefore, 
expenditure  by  a  tenant  in  abating  a  structural  nuisance  pursuant  to  a  magistrate's 
order  after  notice  to  abate  served  on  the  tenant  only  cannot  be  set  off  against  rent 
due  to  the  landlord.    Butcher  v.  Ruth,  22  L.  R.  Ir.  380. 

(i)  The  local  authority  must  make  this  demand  and  give  the  notice.  As  to  the 
authentication  and  service  of  such  notice,  see  sections  266,  267,  post. 

(IS)  On  similar  words  in  25  &  26  Vict.  c.  102,  s.  96,  it  was  lield  that  in  order  to 
entitle  an  occupier  to  avail  himself  of  the  proviso,  the  money  must  have  been  actually 
paid,  and  consequently  that  a  distress  for  rent  which  became  due  after  a  notice  under 
that  sectiorr  made  before  payrrrent  to  the  vestry  which  gave  the  notice  was  not  illegal. 
Ryan  v.  Thompson,  L.  R.  3  U.  P.  144  ;  37  L.  J.  C.  P.  134 ;  17  L.  T.  (n.s.)  506  ;  16 
"     W.  R.  314  ;  32  J.  P.  1.35. 

(I)  See  section  226,  post,  and  the  notes  tliereoir. 

105.  Complaint  may  be  made  to  a  justice  of  the  existence  of  a 
nuisance  under  this  Act  on  any  premises  within  the  district  of  any  local 
authority  by  any  person  aggrieved  thereby, (a)  or  by  any  inhabitant  of 
such  district,  or  by  any  owner  of  premises  (A)  within  such  district,  and 
thereupon  the  like  proceedings(c)  shall  be  had  with  the  like  incidents 
and  consequences  as  to  making  of  orders,  penalties  for  disobedience  of 
orders,  appeal,  and  otherwise,  as  in  the  case  of  a  complaint  relating  to  a 
nuisance  made  to  a  justice  by  the  local  authority  :(ci?) 


Power  of 
individual 
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Provided  that  the  court  may,  if  it  thinks  fit,  adjourn  the  hearing  Section  105. 
or  further  hearing  of  the  summons  for  an  examination  of  the  premises 
where  the  nuisance  is  alleged  to  exist,  and  may  authorise T^")  the  entry 
into  such  premises  of  any  constable  or  other  person  for  the  purposes  of 
such  examination  : 

Provided  also,  that  the  court  may  authorise  any  constable  or  other 
person  to  do  all  necessary  acts  for  executing  an  order  made  under  this 
section,  and  to  recover  the  expenses  from  the  person  on  whom  the  order 
is  made  in  a  summary  manner.(/) 

Any  constable  or  other  person  authorised  under  this  section  shall  have 
the  like  powers,  and  be  subject  to  the  like  restrictions,  as  if  he  were  an 
officer  of  the  local  authority  authorised  imder  the  provisions  of  this  Act 
relating  to  nuisances  to  enter  any  premises  and  do  any  Acts  thereon. (^) 

(a)  These  words  extend  the  provision  of  23  &  24  Vict.  c.  77,  s.  13,  since  the 
nuisance  comphiined  of,  wliich  was  there  limited  to  -private  premises,  is  now  described 
generally,  and  may  exist  on  any  premises.  But  while  the  section  enables  any  person 
aggrieved  by  a  nuisance  to  take  proceedings  for  its  abatement,  yet  the  effect  of  the 
section  is  not  to  imi^ose  a  statutory  duty  on  the  owner  of  premises  to  keep  them  in  a 
sanitary  condition,  or  so  as  not  to  be  a  nuisance,  so  as  to  enable  the  tenant  to  counter- 
claim damages  for  breach  of  sucli  dnty  in  an  action  for  rent.  Hildige  v.  O'Farrell, 
6  L.  K.  Ir.  493. 

(6)  As  to  who  is  an  owner,  and  what  are  jjremises,  see  the  definitions  in  section  4, 
ante,  p.  6. 

(c)  By  18  &  19  Vict.  c.  121,  s.  12,  the  local  authority  might  cause  complaint  to  be 
made  of  a  nuisance,  and  the  justices  might  order  it  to  be  abated.  By  23  &  24  Vict, 
c.  77,  s.  13,  on  complaint  by  an  inlialatant,  a  justice  might  act  as  in  case  of  a  com- 
plaint by  the  local  authority  as  if  the  person  complaining  were  such  authority.  By 
29  &  30  Vict.  c.  90,  Part  11.  (ss.  14 — 34)  of  the  Act,  was  to  be  construed  as  one  with 
the  above  statutes  ;  and  by  section  21,  the  nuisance  authority  were  required  previous 
to  taking  proceedings  under  18  &  19  Vict.  c.  121,  s.  12,  to  serve  a  notice  on  the  person 
by  whose  acts  the  nuisance  arose,  to  abate  the  same  within  a  time  specified.  It  was 
held  that  notice  was  not  necessary  before  laying  a  complaint  by  an  inhabitant.  Cocker 
V.  C'ardwell,  L.  R.  5  Q.  B.  15  ;  39  L.  J.  M.  C.  28  ;  10  B.  &  S.  797  ;  21  L.  T.  (n.S.)457  ; 
18  W.  E.  £12  ;  34  J.  P.  516.  Per  Cockbdrn,  C.J.:  "If  the  sections  had  occurred 
in  the  same  order  in  one  and  the  same  statute,  it  clearly  could  not  have  been  said 
that  the  last  section  applied  to  a  private  individual  when  all  mention  of  him  was  • 
omitted."  It  would  appear,  therefore,  that  an  individual  need  not  give  notice  before 
proceeding  under  this  section.  A  person  aggrieved  may,  under  this  section,  make  a 
complaint  against  a  local  authority  as  well  as  against  an  individual  ;  but  the  section 
does  not  give  justices  iurisdiction  to  entertain  a  complaint  in  respect  of  a  nuisance 
caused  by  sewage  works.  Reg.  v.  Parlby,  22  Q.  B.  D.  520,  526  ;  58  L.  J.  M.  C.  49  ; 
60  L.  T.  (N.s.)  422  ;  37  W.  R.  335  ;  53  J.  P.  327  ;  5  T.  L.  R.  257. 

(d)  These  incidents  and  consequences  appear  in  the  previous  sections. 

(e)  This  autliority  must  be  given  by  an  order  of  the  court.    See  section  102,  ante, 
p.  124. 

(/)  See  section  251,  post.    It  is  presumed  that  the  authority  to  the  constable  will 
be  contained  in  the  order. 
(g)  See  section  102,  ante,  j).  124. 

106.  Where  it  is  proved  to  the  satisfaction  of  the  Local  Government  Power  of 

Board  that  a  local  authority  have  made  default  (a)  in  doing  their  duty  „ 
-,  . .  .  ,        1  •       A  1       T       1     n  police  to  pro- 

in  relation    to   nuisances   under  this    Act,   the    Local    (jrovernment  ceed  in  certam 

Board  may  authorise  any  officer  of  police  acting  within  the  district  of  cases  against 
the  defaulting  authority  to  institute  any  ^n'oceeding  which  the  defaulting  """''^•"ces. 
authority  might  institute  with  respect  to  such  nuisances,  and  such  officer 
may  recover  in  a  summary  manner (i)  or  in  any  county  or  superior 
court  any  expenses  incurred  by  him,  and  not  paid  by  the  person  pro- 
ceeded against,  from  the  defaulting  authority  : 
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Section  106.  But  such  officer  of  police  shall  not  be  at  liberty  to  enter  any  house  or 
part  of  a  house  used  as  the  dwelling  of  any  person  without  such  parson's 
consent,  or  without  the  warrant  of  a  justice,  (c)  for  the  purpose  of  carry- 
ino-  into  effect  this  enactment. 

o 

(a)  See  further,  as  to  this  default,  section  299,  jJO.si.  Tlie  authority  of  the  Local 
Government  Board  will  be  given  by  an  instrument  under  seaL  That  board  will 
generally  be  satisfied  by  the  result  of  correspondence  between  the  several  parties, 
but  they  may  require  some  of  their  inspectors  to  examine  into  the  matter  on  the 
spot  and  report  thereon. 

(b)  See  section  251,  post,  and  as  to  the  courts  referred  to,  see  section  104,  note  (/), 
ante,  p.  126. 

(c)  See  section  102,  ante,  p.  124,  and  the  preceding  section. 


Local  autho-       107.  -^^J  local  authority  may,  if  in  their  opinion  summary  pro- 
nty  may  take  gggji^^^gg  would  afford  an  inadequate  remedy,  cause  any  proceedings  to 
superior  court  be  taken  against  any  person  in  any  superior  court  of  law  or  equityfa) 
for  abatement  to  enforce  the  abatement  or  prohibition  of  any  nuisance  under  this 
of  nuisances,   ^g^,  (/>)  or  for  the  recovery  of  any  penalties  from  or  for  the  punishment 
of  any  persons  offending  against  the  provisions  of  this  Act  relating  to 
nuisances,  and  may  order  the  expenses  of  and  incident  to  all  such  pro- 
ceedings to  be  paid  out  of  the  fund  or  rate  applicable  by  them  to  the 
general  purposes  of  this  Act.(c) 

(a)  Now  in  the  High  Court  of  J ustice.  As  to  the  various  legal  remedies  for  a 
nuisance,  see  section  111,  post,  and  the  notes  thereto.  Proceedings  under  this  section 
for  the  abatement  or  prohibition  of  a  public  nuisance  must  be  taken  in  the  name  of 
the  Attorney-General.  Wallasey  Local  Board  v.  Chxtcey,  36  Ch.  D.  593  ;  56  L.  J.  Cb. 
739  ;  57  L.  T.  (n.s.)  51  ;  35  W.  R.  694  ;  51  J.  P.  740. 

(h)  It  must  be  noticed  that  no  authority  is  given  to  the  local  authority  to  institute 
proceedings  in  the  case  of  any  nuisance  not  the  subject  of  this  Act,  and  thougli  such 
authority  might  prosecute  indictments  for  common  law  nuisances  as  any  other  cor- 
porate body,  yet  there  would  be  a  great  c|uestion  whether  they  could  charge  the 
expenses  on  their  rates  or  funds.  But  see  the  judgment  of  Wills,  J.,  in  Beg.  v. 
Parlby,  ante,  p.  127.  Where  they  can  proceed,  however,  they  may  act  as  relators  in 
an  action  brought  by  the  Attorney-General,  and  they  may  themselves  maintaiir  an 
action  for  damages  for  a  nuisance  affecting  property  of  wliich  they  are  the  actual 
owners.  Attorney-General  v.  Logan  [1891],  2  Q.  B.  100  ;  65  L.  T.  (n.s.)  162  ;  55  J.  P. 
615  ;  7  T.  L.  R.  279. 

18  &  19  Vict.  c.  121,  s.  30,  confined  this  power  to  nuisances  within  the  area  of 
the  jurisdiction  of  the  local  authority,  but  this  restriction  is  removed  by  the  text. 
And  see  the  next  section. 

(c)  See  Part  IV.,  2^ost. 

Power  to  108.  Where  a  nuisance  iinder  this  Actfa)  within  the  district  of  a 

caur  of^^^^^^  l^^'^l  authority  appears  to  be  wholly  or  partially  caused  by  some  act  or 
nuisance        default  committed  or  taking  place  without  their  district,  (6)  the  local 
-arises  without  authority  may  take  or  cause  to  be  taken  against  any  person  in  respect  of 
district.         suoh  act  or  default  any  proceedings  in  relation  to  nuisances  by  this  Act 
authorised,  with  the  same  incidents  and  consequences,  as  if  such  act  or 
default  were  committed  or  took  place  wholly  within  their  district, (c)  so, 
however,  that  summary  proceedings  shall  in  no  case  be  taken  otherwise 
than  before  a  court  -having  jurisdiction  in  the  district  where  the  act  or 
default  is  alleged  to  be  committed  or  take  place. 

This  section  shall  extend  to  the  metropolis  so  far  as  to  authorise 
proceedings  to  be  taken  under  it  by  any  nuisance  authority  in  the 
metropolis  in  respect  of  any  nuisance  within  the  area  of  their  jurisdiction 
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caused  by  an  act  or  default  committed  or  taking  place  with  the  district  Section  108. 
of  a  local  authority  under  this  Act ;  or  by  any  such  local  authority  in 
respect  of  any  nuisance  within  their  district  caused  by  an  act  or  default 
committed  or  taking  place  within  the  jurisdiction  of  any  such  nuisance 
authority,  (fi?) 

(a)  Eeference  is  here  made  to  section  91,  ante,  p.  108,  and  perhaps  also  to  section 
114,  post,_  p.  134. 

(6)  This  clause  removes  the  difficulty  raised  by  the  decision  in  Reg.  v.  Cotton, 
1  E.  &  E.  203  ;  28  L.  J.  M.  C.  22  ;  32  L.  T.  (o.S.)  125  ;  7  W.  E.  62  ;  5  Jur.  (n.s.) 
311  ;  23  J.  P.  532.  There  certain  brewers  in  tlie  parish  of  R.  poured  refuse  into  a 
river  in  that  parish,  and  thereby  created  a  nuisance  in  a  part  of  the  same  river  in  the 
parish  of  D.,  where  there  was  a  local  authority  whose  jurisdiction  did  not  include  the 
parish  of  R.  It  was  held  that  the  local  authority  could  not  legally  complain,  and 
that  the  justices  could  make  no  order. 

(c)  See  sections  91 — 103,  ante,  pp.  108 — 125.  See  as  to  the  jurisdiction  of  the 
justices  in  detached  jwts  of  counties,  11  &  12  Vict.  c.  42,  s.  7. 

{d)  The  Public  Health  (Loudon)  Act,  1891  (54  &  55  Vict.  c.  76),  s.  14,  provides  as 
follows  : — "(1)  Where  a  nuisance  liable  to  be  dealt  with  summarily  under  this  Act 
appears  to  be  wholly  or  partially  caused  by  some  act,  default,  or  sufferance  committed 
or  taking  place  without  the  district,  the  inhabitants  of  which  are  affected  by  the 
nuisance,  the  sanitary  authority  for  that  district  may  take  or  cause  to  be  taken 
against  any  person  in  respect  of  such  act,  default,  or  sufferance  any  proceedings  in 
relation  to  nuisances  by  this  Act  authorised  with  the  same  incidents  and  consequences 
as  if  such  act,  default,  or  sufferance  were  committed  or  took  place  wholly  within 
their  district ;  so,  however,  that  summary  proceedings  shall  in  no  case  be  taken 
otherwise  than  before  a  court  having  juiisdiction  in  the  district  where  the  act, 
default,  or  sufferance  is  alleged  to  be  committed  or  take  place.  (2)  Section  108  of 
the  Public  Health  Act,  1875,  set  out  in  the  First  Schedule  to  this  Act,  shall  continue 
to  extend  to  London,  with  the  substitution  of  a  sanitary  authority  under  this  Act,  for 
any_  nuisance  authority  mentioned  in  the  said  section,  and  any  reference  in  the 
section  to  a  nuisance  in  the  metropolis  shall  include  a  nuisance  within  the  meaning 
of  this  Act." 

The  last  clause  of  this  section,  which  defined  a  "  nuisance  authority,"  was  repealed 
by  the  Public  Health  (London)  Act,  1891.  A  list  of  the  sanitary  authorities  in  the 
metropolis  will  be  found  in  Macmorran's  edition  of  the  "  Public  Health  (London) 
Act,  1891,"  at  p.  166.  They  are — in  the  city,  the  Commissioners  of  Sewers,  and 
elsewhere  the  vestries  or  district  boards. 


109.  Where  two  convictions  against  the  provisions  of  any  Act  Provision  in 
relating  to  the  overcrowding  of  a  house(a)  have  taken  place  within  a  convirtions 
period  of  three  months  (whether  the  persons  convicted  were  or  were  not  for  over- 
the  same)  a  court  of  summary  jurisdiction(/')  may,  on  the  apphcation  of  crowding, 
the  local  authority  of  the  district  in  which  the  house  is  situated,  direct(c) 

the  closing  of  the  house  for  such  period  as  the  court  may  deem 
necessary. 

(a)  See  section  91,  ante,  p.  108. 

(&)  See  the  definition  in  section  4,  ante,  p.  15. 

(c)  It  is  not  stated  how  the  direction  is  to  be  given.  But  it  is  presumed  that  the 
court  must  make  an  order,  and  for  this  purpose  there  must  be  a  proper  complaint, 
and  the  party  complained  of  must  be  duly  summoned  and  heard  on  his  defence, 
unless,_  indeed,^  the  section  means  that  the  court  can  direct  the  closing  of  the  house  as 
part  of  the  adjudication  on  the  second  information.  The  words,  however,  hardly 
support  this  construction. 

The  provision  is  discretionary  upon  the  court. 

110.  For  the  purpose  of  the  provisions  of  this  Act  relating  to  Provision 
nuisances,(a)  any  ship  or  vessel  lying  in  any  river,  harbour,  or  other  ^  ^  *^'P^- 
water  within  the  district  of  a  local  authority  shall  be  subject  to  the 
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Section  110.  jurisdiction  of  that  authority  in  the  same  manner  as  if  it  were  a  house 
within  such  district ;  and  any  ship  or  vessel  lying  in  any  river,  harbour, 
or  other  water,  not  within  the  district  of  such  local  authority  shall  he 
deemed  to  be  within  the  district  of  such  local  authority  as  may  be 
prescribed  by  the  Local  Government  Board, (6)  and  where  no  local 
authority  has  been  prescribed,  then  of  the  local  authority  whose  district 
nearest  adjoins  the  place  where  such  ship  or  vessel  is  lying. 

The  master  or  other  officer  in  charge  of  any  such  ship  or  vessel  shall  be 
deemed  for  the  purpose  of  the  said  provisions  to  be  the  occupier  of  such 
ship  or  vessel. 

This  section  shall  not  apply  to  any  ship  or  vessel  under  the  command 
or  charge  (c)  of  any  officer  bearing  Her  Majesty's  commission,  or  to  any 
ship  or  vessel  belonging  to  any  foreign  government. 

(a)  See  section  91,  ante,  p.  108.  For  the  provisions  as  to  canal  boats  used  as 
dwellings,  see  40  &  41  Vict.  c.  60,  in  the  Appendix.  By  the  Public  Health  (Ships) 
Act,  1885  (48  dj  49  Vict.  c.  35),  post,  the  above  section  shall  have  effect,  not  only  for 
the  purpose  of  the  provisions  of  this  Act  relating  to  nuisances,  but  also  for  the  purpose 
of  such  of  the  provisions  of  this  Act  relating  to  infectious  diseases  as  are  referred  to 
in  the  schedule  of  the  Act  of  1885,  i.e.,  the  provisions  contained  in  the  following 
sections  of  this  Act— 120,  121,  124,  125,  126,  128,  131,  132,  and  133. 

(6)  The  Board  are  to  prescribe  this  by  an  order,  and  have  done  so  in  several  cases. 
There  is  some  difficulty  as  to  the  distance  out  at  sea.  It  has  been  considered  that 
three  miles  from  the  shore  is  the  proper  limit,  if  indeed  the  water  hereinmentioned 
applies  to  the  sea,  which,  it  has  been  contended,  should  have  been  mentioned 
specifically,  as  it  is  in  section  130,  ^;osf.  See  the  Territorial  V/aters  Jurisdiction  Act, 
1878  (41  &  42  Vict.  c.  73),  which  makes  foreigners  on  board  foreign  ships,  passing 
within  three  miles  of  the  English  coast,  subject  to  the  English  criminal  law. 
As  to  the  jurisdiction  of  a  port  sanitary  authority,  see  section  288,  post. 
(c)  These  words  are  in  addition  to  the  terms  used  in  the  repealed  Act,  and  prevent 
the  exemption  from  operating  in  respect  of  Government  vessels  lent  to  public  bodies 
for  special  purposes. 

111.  The  provisions  of  this  Act  relating  to  nuisances  shall  be  deemed 
to  be  in  addition  to  and  not  to  abridge  or  affect  any  right,  remedy,  or 
proceeding  under  any  other  provisions  of  this  Act  or  under  any  other  Act, 
or  at  law  or  in  equity  :(a) 

Provided  that  no  person  shall  be  punished(6)  for  the  same  offence 
both  under  the  provisions  of  this  Act  relating  to  nuisances,  and  under 
any  other  law  or  enactment. 

(a)  See  also  sections  340  and  341,  posJ.  •v 

A  public  or  common  nuisance  is  an  offence  agains^the  public,  being  either  the 
doing  of  a  thing  to  the  annoyance  of  all  the  King's  subjects,  or  the  neglecting  to  do  a 
thing  which  the  common  good  requires  :  1  Hawk.  P.  C.  Oh.  32,  s.  4.  The  usual 
remedy  for  a  public  nuisance  is  by  indictment ;  it  may,  however,  be  by  presentment 
or  sometimes  by  information  (3  Burn's  Justice  1068)  ;  and  it  is  punishable  by  fine  or 
imprisonment  or  both.  AVhenever  a  special  or  particular  damage  is  sustained  by  a 
private  individual  from  a  public  nuisance  an  action  for  damages  is  maintainable 
provided  that  the  damage  is  direct  and  substantial.  Addison  on  Torts,  p.  11  ;  Soltau 
v.  De  Held,  2  Sim.  (n.s.)  145  ;  21  L.  J  .  Ch.  153  ;  Benjamin  v.  Starr,  L.  R.  9  C.  P.  400; 
43  L.  J.  C.  P.  162.  An  injunction  may  also  be  obtained  to  restrain  the  continuance 
of  a  public  nuisance  ;  but  the  Attorney-General  must  be  a  party  to  the  proceedings 
unless  the  plaintiff  have  sustained  special  damage.  Soltau  v.  De  Held,  supra ; 
Attorney-General  v.  Shrewsbury  Bridge  Company,  51  L.  J.  Ch.  746  ;  46  L.  T.  (n.s.)  687; 
30  W.  R.  916  ;  and  see  Daniell's  Chancery  Practice,  p.  1483.  For  a  private-  nuisance 
the  remedy  is  by  an  injunction  or  for  damages.  "To  constitute  a  public  nuisance, 
the  thing  must  be  such  as  in  its  nature  or  in  its  consequences  is  a  nuisance— an 
injury  or  a  damage  to  all  persons  who  come  within  the  sphere  of  its  operation, 
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althougli  it  may  be  so  in  a  greater  degree  to  some  than  it  is  to  others.  For  example,  Note  to 
take  the  case  of  the  operations  of  a  manufactory,  in  the  case  of  which  operations  Section  111, 
volumes  of  noxious  smoke  or  of  poisonous  eflluvia  are  emitted.  To  all  persons  who 
are  at  all  within  the  reach  of  those  operations,  it  is  more  or  less  a  nuisance  in  the 
popular  sense  of  the  term.  It  is  true  that  to  those  who  are  nearer  to  it,  it  may  be  a 
greater  nuisance,  a  greater  inconvenience  than  it  is  to  those  who  are  more  remote 
from  it ;  but  still,  to  all  who  are  at  all  within  tlie  reach  of  it,  it  is  more  or  less  a 
nuisance  or  inconvenience."    Per  Kindersley,  V.C.,  in  Soltau  v.  De  Held,  supra. 

(b)  Proceedings  taken  under  the  previous  sections  to  procure  proper  privy  accom- 
modation or  the  removal  of  refuse,  would  not  be  considered  as  punishment.  In  Eeg. 
v.  IFigg,  Salk.  460,  it  was  held  that  a  statutory  pro^'ision  which  enabled  swine  kept 
in  the  streets  of  London  to  be  seized  and  sold,  did  not  prevent  a  party  from  being 
indicted  for  a  common  nuisance  in  so  keeping  them. 

Offensive  Trades. 

112.  Any  person  wlio,  after  the  passing  of  this  Act,  (a)  establishes  Kesb-^iction 
within  the  district  of  an  urban  authority,  without  their  consent  in  j-^if^ent  of 
writing,  {b)  any  offensive  trade  ;  that  is  to  say,  the  trade  of —  ofifensive 

trade  in  urban 

Blood  boiler,  or  district. 

Bone  boiler,  or 

Fellmonger,  or 

Soap  boiler,  or 

Tallow  melter,  or 

Tripe  boiler,  or 

Any  other  noxious  or  offensive  trade,  business,   or  manu- 
facture, (c) 

shall  be  liable  to  a  penalty(J)  not  exceeding  fifty  pounds  in  respect  of 
the  establishment  thereof,  and  any  person  carrying  on  a  business  so 
established  shall  be  liable  to  a  penalty(i/)  not  exceeding  forty  shillings 
for  every  day  on  which  the  offence  is  continued,  whether  there  has  or  has 
not  been  any  conviction  in  respect  of  the  establishment  thereof. 

(a)  11  &  12  Vict.  c.  63,  s.  64,  provided  for  those  businesses  established  since  1848 
when  that  Act  was  passed,  in  the  same  manner  as  in  the  text,  so  that,  probably,  few 
of  such  businesses  now  exist  in  those  districts  witliout  such  consent. 

(6)  This  Act  does  not,  as  11  &  12  Vict.  c.  63  did,  prescribe  how  the  consent  should 
be  given.  The  local  authority  should  pass  a  resolution,  and  a  copy  of  this  resolution 
in  writing,  signed  by  their  clerk,  will  doubtless  be  sufficient  proof  of  consent. 

(c)  The  offence  would  be  committed  by  the  estal:)lishnient  of  the  business, 
i.e.,  by  the  beginning  to  work,  and  not  by  the  mere  erection  of  the  building  or 
premises.  But  notice  of  the  objection  to  the  establishment  of  the  business  should  be 
given  as  soon  as  possible. 

A  cattle  market  company,  cattle  never  having  been  slaughtered  in  the  market 
before,  erected  a  building  in  which  they  allowed  persons  to  slaughter  cattle  on 
payment  of  2s.  a  head,  the  company  finding  the  tackle  attached  to  the  building,  but 
the  persons  slaughtering  bringing  their  own  implements.  It  was  held  that  the  com- 
pany were  liable  to  the  penalty  under  the  corresponding  provisions  of  11  &  12  Vict, 
c.  83,  8.  61,  for  having  established  the  business  of  slaughterers  of  cattle.  Liverpool 
Oattle  Market  Gompamj  v.  Hodson,  L.  R.  2  Q.  B.  131  ;  36  L.  J.  M.  C.  30  ;  8  B.  &  S. 
184  ;  15  L.  T.  (n.s.)  534  ;  15  W.  R.  563  ;  31  J.  P.  245. 

The  C.  company,  without  leave  of  the  sanitary  authority,  carried  on  a  business  of 
steaming  bones  by  screwing  them  down  in  metal  cylinders  hermetically  sealed,  and 
introducing  dry  steam,  which  stripped  the  bones  and  caused  no  offensive  smell,  no 
water  being  used  in  the  process  : — Held,  that  the  quarter  sessions  were  right  in 
quashing  a  conviction  of  the  company  in  respect  of  an  offensive  trade  of  bone  boiling. 
Ourdiff  Manure  Gomixmy  v.  Cardiff  Union,  64  J.  P.  661. 
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Npte  to  The  trade  of  a  slaughterer  of  cattle,  which  was  in  the  corresponding  section  of  the 
Section  112.  former  Act,  is  removed  from  this  section,  being  specially  provided  for  by  sections 
169,  170,  post.  The  business  of  a  butcher,  though  involving  the  slaughtering  of 
beasts  on  the  premises,  was  held  not  to  be  necessarily  an  "  oft'ensive,  noisy  or  noisome 
trade,"  within  the  meaning  of  a  restrictive  covenant,  in  a  lease  prohibiting  the 
carrying  on  of  such  trades.  Cleaver  v.  Bacon,  4  T.  L.  R.  27 ;  Ranley  v.  Smart,  10 
T.  L.  E.  174. 

An  injunction  was  granted  to  restrain  a  person  from  burning  bricks  on  his 
own  land  so  as  to  be  a  nuisance  to  a  neighbour.  Walter  v.  Selfe,  4  De  G.  &  Sm.  323; 
20  L.  J.  Ch.  433  ;  17  L.  T.  (o.S.)  103.  But  in  Cleeve  v.  Mahaney,  25  J.  P.  819,  where 
the  nuisance  was  temporary  only,  Kinderslet,  V.C.,  refused  to  grant  an  interim 
injunction  to  enable  the  plaintiit  to  bring  his  action  at  law.  He  held  that  the 
question  whether  brick  burning  is  a  nuisance  must  depend  upon  circumstances,  and 
that  no  general  rule  as  to  distance  could  be  laid  down.  In  Hole  v.  Barloio,  4  C.  B. 
(n.s.)  334  ;  27  L.  J.  C.  P.  207  ;  31  L.  T.  (o.s.)  134  ;  6  W.  E.  619  ;  22  J.  P.  530,  in 
an  action  for  a  nuisance  arising  from  the  burning  of  bricks  on  the  defendant's  own 
land  near  to  the  plaintiff's  dwelling-house,  Byles,  J.,  told  the  jury  that  no  action  lay 
for  tlie  I'easonable  use  of  a  lawful  trade  in  a  con\'enient  and  proper  place,  even 
though  some  one  might  suffer  inconvenience  from  its  being  so  carried  on,  and  he 
left  to  the  jury  two  questions  :  (1)  was  the  place  in  which  the  bricks  were  burned 
a  proper  and  convenient  place  for  the  purpose,  and  (2)  if  it  was,  was  the  nuisance 
such  as  to  make  the  enjoyment  of  life  and  property  uncomfortable  1  It  was  held 
that  this  was  a  proper  direction.  This  case  was  overruled,  however,  by  the  Exchequer 
Chamber  in  Bamford  v.  Turnleij,  3  B.  &  S.  62  ;  31  L.  J.  Q.  B.  286  ;  6  L.  T.  (n.s.)  721  ; 
10  W.  E.  803.  There  it  was  held  that  where  a  man  by  an  act  on  liis  own  land, 
such  as  burning  bricks,  causes  so  much  annoyance  to  another  in  the  enjoyment 
of  a  nei.s^hbouring  tenement  as  to  amount  prima  facie  to  a  cause  of  action,  it  is  no 
answer  that  the  act  was  done  in  a  proper  and  convenient  spot,  and  was  a  reasonable 
use  of  the  land.  It  was  also  held  that  the  fitness  of  the  locality  does  not  prevent 
the  carrying  on  of  an  offensive,  though  lawful,  trade  from  being  an  actionable 
nuisance  ;  but  whenever,  taking  all  the  circumstances  into  consideration,  including 
the  nature  and  extent  of  the  plaintiff's  enjoyment  before  the  act  complained  of, 
the  annoyance  is  sufficiently  great  to  amount  to  a  nuisance,  an  action  will  lie 
whatever  the  locality  may  be.  An  injunction  was  granted  to  restrain  brick  burning 
in  Beardmore  v.  Tredioell,  9  Jur.  (n.s.)  272  ;  31  L.  J.  Ch.  892  ;  3  Giff.  683  ;  7  L.  T. 
(n.s.)  207  ;  but  the  remarks  of  Stuart,  V.G.,  who  followed  Hole  v.  Barlow,  supra, 
must  also  be  read  subject  to  the  decision  in  Bamford  v.  Turnley.  The  latter  case  was 
followed  in  Cavey  v.  Ledhitter,  32  L.  J.  C.  P.  104  ;  13  C.  B.  (n.s.)  470  ;  3  F.  &  F.  14  ; 
9  Jur.  (n.s.)  798,  but  Erle,  C.J.,  added  that  it  would  be  a  misdirection  if  the  judge 
told  the  jury  to  consider  solely  the  evidence  adduced  to  show  discomfort  to  the 
plaintiff,  and  not  to  take  into  their  consideration  any  evidence  showing  that  the  act 
complained  of  was  one  of  ownership  on  the  part  of  the  defendant,  which  was  clearly 
lawful  if  it  did  not  cause  discomfort  to  a  neighbour,  and  that  it  was  done  with  full 
intention  to  prevent  discomfort  in  respect  of  time  and  place  and  manner  and  degree. 
In  IVanstead  Local  Board  v.  Hill,  13  C.  B.  (n.s.)  479  ;  32  L.  J.  M.  C._  135  ;  7  L.  T. 
(n.s.)  744  ;  11  W.  E.  368,  it  was  held  that  the  business  of  brick  making  was  not  of 
itself  a  noxious  or  offensive  business  within  the  meaning  of  the  corresponding  clause 
in  11  &  12  Vict.  c.  63.  The  court  held  that  the  business  must  be  of  a  noxious  or 
offensive  nature  analogous  to  those  specified  at  the  beginning  of  the  clause.  Willes, 
J.,  observed,  that  "it  is  necessary  to  be  extremely  cautious  in  construing  this  Act, 
whereby  trades  are  brought  within  the  jurisdiction  of  justices."  He  said  that  "  the 
substances,  which  are  dealt  with  in  the  trades  which  are  specified,  are  substances 
which,  without  anything  being  done  to  them,  must  be,  or  by  progress  of  time  must 
necessarily  become  a  nuisance  and  annoyance  to  the  neighbourhood."  Persons 
aggrieved  by  brick  burning  must,  therefore,  have  recourse  to  their  ordinary  remedy 
by  action  for  damages  or  an  injunction.  The  principles  on  which  an  injunction 
will  be  granted  or  refused  have  been  already  indicated.  An  injunction  was  refused 
in  Luscombe  v.  Steer,  17  L.  T.  (n.s.)  229  ;  15  W.  E.  1191  ;  and  granted  in  Roberts  v. 
Clarke,  18  L.  T.  (n.s.)  49  ;  Bareham  v.  Hall,  22  L.  T.  (n.s.)  116  ;  White  v.  Jameson, 
ante,  p.  116  ;  and  Dunston  v.  Neale,  1  T.  L.  E.  462.  In  Crawford  v.  Hornsea 
Steam  Brick  and  Tile  Company,  45  L.  J.  Ch.  432  ;  34  L.  T.  (n.s.)  923  ;  24  W.  E.  422, 
wdien  damages  instead  of  an  injunction  were  awarded,  a  memorandum  of  the  decree 
was  ordered  to  be  endorsed  on  the  plaintiff's  title  deed. 
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In  Carclioell  v.  Newquay  Local  Board,  39  J.  P.  742,  the  Court  of  Queen's  Bench     Npte  to 
decided  that  they  could  not  hold  that  a  manufactory  of  manure  was  of  itself  a  Section  112. 
noxious  and  oifensive  trade,  and  there  being  no  evidence  of  its  being  noxious  or 
offensive  to  the  locality,  that  no  penalty  was  incurred.    But  such  a  manufacture 
may  be  within  the  provisions  of  the  Alkali  Works  Regulation  Act,  1881,  mentioned 
below. 

The  business  of  cow-keeping  in  a  borough  may  be  so  conducted  and  regulated  as 
not  to  be  a  nuisance  or  offensive.  Manson  v.  Forrest,  14  Ct.  of  Sess.  Cas.  (4th 
ser.)  802  ;  24  Scottish  Law  Reporter  578. 

In  Passey  v.  Oxford  Local  Board,  43  J.  P.  622,  the  appellant  set  up  the  business 
of  a  rag  and  bone  merchant,  and  the  justices  convicted  him  \inder  this  section, 
holding  as  a  fact  that  the  business  was  noxious  and  ejusdem  generis  with  those 
specified  in  the  action.  It  was  held  that  the  conviction  was  right.  In  Boyton  v. 
Braintree  Local  Board,  52  L.  T.  (n.s.)  99  ;  48  J.  P.  582,  it  was  held  that  this  section 
did  not  apply  to  the  keeping  of  a  fried-fish  shop,  which  was  not  a  place  necessarily 
offensive.  But  it  should  be  observed  that  a  fried-fish  shop  might  be  within  the  pro- 
visions of  section  114,  post.  See  that  section  and  the  case  of  Houldcrshaw  v.  Martin, 
cited  in  the  notes. 

An  injunction  was  granted,  restraining  the  defendant,  a  restaurant  keeper,  from 
allowing  the  escape  of  noxious  odours  to  the  injury  of  his  neighbour's  premises. 
Dare  v.  Secorini,  31  S.  J.  727. 

A  small-pox  hospital  is  not  a  noxious  or  off'ensive  business  within  the  meaning  of 
this  section.  Withington  Local  Board  v.  Manchester  (Mayor,  dr., .of)  [1893],  2  Ch.  19  ; 
62  L.  J.  Ch.  393  ;  68  L.  T.  (n.s.)  3.30  ;  41  W.  R.  .306  ;  57  J.  P.  340  ;  2  R.  367. 

It  is,  of  course,  impossible  to  enumerate  the  various  trades  which  are  noxious 
or  oft'ensive  within  the  meaning  of  this  section.  Nor  are  the  cases  in  which  the  court 
have  interfered  at  the  suit  of  the  persons  aggrieved  any  guide  in  the  determination 
of  the  question  whether  such  trades  are  noxious  or  oft'ensive,  for  a  trade  not  noxious 
may  be  so  conducted  as  to  be  an  actionable  nuisance,  as  has  been  already  stated  with 
reference  to  brick  burning.  Reference  may  be  made  to  the  following  cases  as 
instances  of  actionable  nuisances  arising  from  trades  or  manufactures  :  vapours  and 
smells  from  candle  making,  Bliss  v.  Hall,  4  Bing.  N.  C.  183  ;  vapours  from  arsenic 
works,  Eeg  v.  Garland,  15  J.  P.  260  ;  vapours  from  copper  works,  Bankart  v.  Houghton, 
28  L.  J.  Ch.  473;  27  ]3eav.  425  ;  St.  Helen's  Smelting  Goniimny  v.  Tipping,  11  H.  L.  C. 
642 ;  L.  R.  1  Ch.  66  ;  29  J.  P.  579 ;  the  manufacture  of  manure  from  night  soil,  Knight  v. 
Gardner,  ,19  L.  T.  (n.s.)  277;  coke  ovens,  Salvin  v.  North  Brancepeth  Coal  Gom- 
pany,  L.  R.  9  Ch.  705  ;  44  L.  J.  Ch.  149  ;  31  L.  T.  (n.s.)  154  ;  22  W.  R.  904; 
smoke  from  cement  works,  Vmfrevillev.  Johnson,  L.  R.  10  Ch.  580  ;  44  L.  J.  Ch.  752  ; 
23  W.  R.  844  ;  the  manufacture  of  tar,  sulphate  of  ammonia  and  anthracene, 
Bigsby  v.  Dickinson,  4  Ch.  D.  24  ;  46  L.  J.  Ch.  280  ;  35  L.  T.  (n.s.)  679  ;  25  W.  R. 
89,  122  ;  chemical  works,  Brooke  v.  JFigg,  8  Ch.  D.  510  ;  47  L.  J.  Ch.  749  ;  38  L.  T. 
(n.s.)  732  ;  26  W.  R.  729. 

It  is  well  to  consider  that  the  consent  of  the  local  authority  can  have  no  other 
effect  than  to  render  the  establishment  of  a  noxious  trade  no  breach  of  the  above 
enactment.  It  will  not  legalize  what  would  otherwise  be  actionable  or  illegal.  It  is 
possible  that  a  business  above  referred  to  may  be  carried  on  so  as  not  to  amount  to  a 
nuisance  at  common  law  ;  but  the  statute  forbids  the  very  establishment  of  it 
without  the  consent  of  the  authority,  and  if,  when  established  with  their  consent, 
the  business  is  so  carried  on  as  to  be  a  nuisance,  the  ordinary  remedies  (see  section  111, 
ante,  p.  130)  will  be  available  against  the  person  so  carrying  it  on. 

The  Alkali  Works  Regulation  Act,  1881  (44  &  45  Vict.  c.  37),  regulates  certain 
noxious  or  off'ensive  trades,  and  is  set  out  in  the  Appendix.  See  also  the  Explosives 
Act,  1878  (38  &  39  Vict.  c.  17),  and  the  Acts  relating  to  the  storing  and  safe  keeping 
of  petroleum  (34  &  35  Vict.  c.  105  ;  42  &  43  Vict.  c.  47  ;  44  &  45  Vict.  c.  67,  in  the 
Appendix). 

For  the  powers  and  duties  of  local  authorities  as  to  bakehouses,  see  the  Factories 
and  Workshop  Act,  1878,  Amendment  Act,  1883,  in  the  Appendix,  and  note  to  sec- 
tion 10,  ante,  p.  29. 

(d)  There  will  be  some  difficulty  in  applying  the  latter  part  of  the  section,  as 
it  deals  with  continuing  offences.  As  to  the  recovery  of  the  penalty,  see  section 
251,  post. 
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Section  113.  113.  Any  urban  authority  may  from  time  to  time  make  bye- 
Bye-laws  as  to  laws(a)  with  respect  to  any  offensive  trades(6)  estabhshed  with  their 
ott'ensiye  consent  either  before  or  after  the  passing  of  this  Act(c)  in  order  to 
ui-ban  clistrict  pi"®"^^"^^  Or  diminish  the  noxious  or  injurious  effects  thereof. 

(a)  See  sections  182 — 6, 2^ost,  as  to  tlie  making,  confirmation,  and  publication  of 
bye-laws,  and  section  251,pos<,  as  to  the  enforcing  of  them. 

The  Local  Government  Board  have  issned  model  bye-laws  under  this  section, 
in  respect  of  certain  trades. 

(6)  These  words  are  general,  and  are  not  confined  to  any  specified  trades. 

(c)  Hence  the  bye-laws  can  only  apply  to  any  newly  established  trades,  i.e.,  to 
trades  established  since  1848.    See  note  (a)  to  section  112,  ante,  p.  131. 

Duty  of  urban  114.  Where  any  candle-house,  melting-house,  melting-place,  or  soap- 
coni'Tahito*  ^^^Y  slaughter-house,  or  any  building  or  place  for  boiling  offal 

justice  of  or  blood,  or  for  boiling,  burning,  or  crushing  bones,  or  any  manufactory, 
nuisance  building,  or  place  used  for  any  trade,  business,  process,  or  manufacture 
arising  _  causing  effluvia,(a)  is  certified  to  any  urban  authority  by  their  medical 
trade.  officer  of  health,  or  by  any  two  legally  qualified  medical  practitioners, (5) 

or  by  any  ten  inhabitants(e)  of  the  district  of  such  urban  authority  to  be 
a  nuisance  or  injurious  to  the  health(J)  of  any  of  the  inhabitants  of  the 
district,  such  urban  authority  shall(^)  direct  complaint  to  be  made 
before  a  justice,  who  may  summon  the  person  by  or  on  whose  behalf  the 
trade  so  complained  of  is  carried  on  to  appear  before  a  court  of  summary 
jurisdiction. (  /') 

The  court  shall  inquire  into  the  complaint,  and  if  it  appears  to  the 
court  that  the  business  carried  on  by  the  person  complained  of  is  a 
nuisance,  or  causes  any  effluvia  which  is  a  nuisance  or  injurious  to  the 
health  of  any  of  the  inhabitants  of  the  district,(^)  and  unless  it  be  shown 
that  such  person  has  used  the  best  practicable  means  for  abating  such 
nuisance,  or  preventing  or  counteracting  such  effluvia, (A)  the  person  so 
offending  (being  the  owner  or  occupier  of  the  premises,  or  being  a  fore- 
man or  other  person  employed  by  such  owner  or  occupier),  shall  be 
liable  to  a  penalty (z)  not  exceeding  five  pounds,  nor  less  than  forty 
shillings,  and  on  a  second  and  any  subsequent  conviction  to  a  penalty 
double  the  amount  of  the  penalty  imposed  for  the  last  preceding  convic- 
tion, but  the  highest  amount  of  such  penalty  shall  not  in  any  case  exceed 
the  sum  of  two  hundred  pounds  :  {U) 

Provided  that  the  court  may  suspend  its  final  determination  on  con- 
dition that  the  person  complained  of  undertakes  to  adopt,  within  a 
reasonable  time,  such  means  as  the  court  may  deem  to  be  practicable  and 
order  to  be  carried  into  effect  for  abating  such  nuisance,  or  mitigating 
or  preventing  the  injurious  effects  of  such  effluvia,  or  if  such  person 
gives  notice  of  appeal  to  the  court  of  quarter  sessions  in  manner  provided 
by  this  Act.  (/) 

Any  urban  authority  may,  if  they  think  fit,  on  such  certificate  as  is  in 
this  section  mentioned,  cause  to  be  taken  any  proceedings  in  any  superior 
court  of  law  or  equity  against  any  person  in  respect  of  the  matters 
alleged  in  such  certificate.(;?2) 

(ft)  It  will  be  observed  that  these  trades  are  not  all  enumerated  in  section  112, 
and  that  there  is  no  limitation  in  this  section  as  to  the  time  when  they  were 
established. 

(&)  By  49  &  50  Vict.  c.  48,  s.  27,  a  registered  medical  practitioner  is  defined  to 
mean  a  person  registered  under  the  Medical  Acts,  i.e.,  the  21  &  22  Vict.  c.  90,  and 
any  Acts  amending  the  same.     By  21  &  22  Vict.  c.  90,  s.  38,  the  certificate  will  be 
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invalid  Tinless  both  the  medical  practitioners  signing  it  are  dnly  registered.    And  Ijy     Note  to 
section  27  of  the  same  Act  a  copy  of  the  medical  register,  pnrporting  to  be  printed  Section  114. 
and  published  by  the  registrar  of  the  general  council  under  the  direction  of  the 
council,  is  evidence  of  registration. 

(c)  It  is  presumed  that  this  word  here  applies  to  residents  in  the  district — 
inhabitants. 

(d)  If  the  effluvia  amount  to  a  nuisance  in  the  sense  of  causing  annoyance  and 
discomfort,  it  is  sufficient  to  bring  the  trade  within  this  section  without  proving 
also  that  injury  to  health  results  from  such  effluvia.  Malton  Board  of  Health  v. 
Malton  Farmers'  Manure  Company,  4  Ex.  D.  302  ;  49  L.  J.  M.  C.  90  ;  40  L.  T.  (n.s.) 
755  ;  27  W.  R.  802  ;  44  J.  P.  155.  This  case  has  been  followed  with  reference  to 
similar  words  in  sections  47  and  91,  ante,  pp.  74,  108.  And  in  Houldershaiu  v.  Martin, 
49  J.  P.  179  ;  1  T.  L.  R.  323,  it  was  held  that  the  medical  officer's  certificate  under 
this  section  was  sufficient,  though  it  stated  simply  that  a  fried-fish  shop  was  a 
nuisance,  and  did  not  further  state  that  it  was  injurious  to  health. 

(e)  These  words  are  imperative.  It,  thei-efore,  appears  that  the  local  authority 
must  proceed.  If  they  do  not  they  will  be  in  default,  and  the  consequences  thereof 
appear  in  section  299,  post.  They  should,  however,  have  a  proper  certificate  in 
writing,  supported  hy  some  reasonable  evidence  to  satisfy  them  as  to  the  propriety  of 
taking  the  requisite  steps. 

(/)  See  the  definition  in  section  4,  ante,  p.  22.  Though  the  court  must  inquire 
into  the  complaint,  still  a  prima  facie  case  should  be  laid  before  it  so  as  to  justify  a 
summons. 

(g)  See  note  (d),  supra. 

(h)  The  burden  of  proving  this  is  on  the  defendant.    It  was  on  the  complainant 
under  18  &  19  Vict.  c.  121,  s.  27. 

(i)  See,  as  to  recovery  of  this  penalty,  section  251,  post.  It  is  to  be  observed  that, 
although  by  the  text  the  penalty  is  not  to  l^e  less  than  40s.,  yet  the  court  has  j^ower 
to  reduce  that  amount  in  the  case  of  a  first  conviction  under  the  Summary  Jurisdic- 
tion Act,  1879  (42  &  43  Vict.  c.  49),  s.  4. 

{k)  The  difficulties  which  formerly  existed  in  18  &  19  Vict.  c.  121,  s.  27,  have  not 
been  removed  in  this  section.  It  does  not  appear  what  is  to  be  done  as  to  the 
removal  of  the  suspension  referred  to  in  the  following  paragraph,  if  the  works  l)e 
executed  according  to  the  order  of  the  court,  or  if  they  be  not  executed,  or  if  the 
means  prescribed  hj  the  court  fail  to  effect  their  object.  Probably  the  court  should 
adjourn  the  hearing,  and  after  the  adjournment,  if  the  works  have  been  done  and  the 
nuisance  abated,  the  court  might  exercise  their  power  under  the  Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49),  s.  16,  which  empowers  them,  without 
proceeding  to  conviction,  to  dismiss  the  information  with  or  without  payment  of 
damages  or  costs,  or  peiliaps  the  court  might  make  the  order  with  a  direction  that 
it  was  not  to  be  drawn  up  if  certain  things  were  done.  Unless,  however,  there  Ije 
some  determination  of  the  information,  there  can  be  no  appeal,  for  in  default 
of  the  determination  of  the  court  there  is  no  cause  of  appeal.  There  cannot, 
therefore,  be  a  suspension  of  the  final  determination  in  order  to  enable  the  defendant 
to  appeal.  By  suspension  is  understood  that  the  coiirt  may  withhold  their  order,  so 
as  to  see  whether  the  party  complained  of  will  carry  out  the  directions  as  to  abating 
the  nuisance. 

(I)  See  section  269,  fost,  as  to  appeals. 

(m)  That  is,  in  the  High  Court  of  Justice,  but  the  authority  sliould  carefully 
weigh  the  consequences,  and  be  prepared  to  pay  the  costs  on  failure  of  the  jn-o- 
ceedings.  For  a  case  in  which  proceedings  for  an  injunction  were  taken,  see 
Attorney-General  v.  Smith,  "  Times,"  7th  June,  1894. 


proceed  where 
nuisance 


115.  Where  any  liotise,  building,  manufactory,  or  place,  wliich  is 
certified  in  pursuance  of  the  last  preceding  section  to  be  a  nuisance  or 
injurious  to  the  health  of  any  of  the  inhabitants  of  the  district  of  an  arises  from 
urban  authority  is  situated  without  such  district, (a)  such  urban  authority 
may  take  or  cause  to  be  taken  any  proceedings  by  that  section  authorised  without 
in  respect  of  the  matters  alleged  in  the  certificate,  with  the  same  incidents  district, 
and  consequences  as  if  the  house,  building,  manufactory,  or  place,  were 
situated  within  such  district  ;  so,  however,  that  summary  proceedings  (/>) 
shall  not  in  any  case  be  had  otherwise  than  before  a  court  having 
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Section  115.  jurisdiction  in  the  district  where  the  house,  building,  manufactory,  or 
place  is  situated. 

This  section  shall  extend  to  the  metropolis  so  far  as  to  authorise 
proceedings  to  be  taken  under  it  by  any  nuisance  authority  in  the 
metropolis  in  respect  of  any  hoiise,  building,  manufactory,  or  place, 
which  is  certified  as  aforesaid  to  be  a  nuisance  or  injurious  to  the  health 
of  any  of  the  inhabitants  within  the  area  of  their  jurisdiction,  and  is 
situated  within  the  district  of  a  local  authority  under  this  Act  ;  or  by 
any  urban  authority  in  respect  of  any  house,  building,  manufactory,  or 
place,  which  is  certified  as  aforesaid  to  be  a  nuisance,  or  injurious  to  the 
health  of  any  of  the  inhabitants  of  their  district,  and  is  situated  within 
the  jurisdiction  of  any  such  nuisance  authority,  (c) 

(«)  This  is  a  new  clause  ■\vliich,  in  the  first  part,  removes  the  doubt  which  appears 
to  have  existed  as  to  whether  18  &  19  Vict.  c.  121,  s.  27,  had  any  operation  in  respect 
of  trades  carried  on  without  the  district  of  the  local  authority. 

(6)  That  is  under  section  251,  post. 

(c)  The  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76),  s.  21,  sub-sect.  (5), 
provides  that  section  115  of  the  Public  Health  Act,  1875  (set  out  in  the  First 
Schedule  to  that  Act),  shall  continue  to  extend  to  London,  with  the  substitution  of  a 
sanitary  authority  i;nder  that  Act,  for  a  nuisance  authority  mentioned  in  the  said 
section,  and  any  reference  in  that  section  to  a  nuisance  in  the  metropolis,  or  to  any 
buikling,  manufactory,  or  place  in  the  metropolis  which  is  injurious  to  health,  shall 
include  any  nuisance  within  the  meaning  of  that  Act,  and  any  manufactory,  building, 
or  place  which  is  dangerous  to  health.  By  section  141  of  the  same  Act,  "  London  " 
is  defined  to  mean  the  administrative  county  of  London. 

The  concluding  clause  of  the  above  section,  which  contained  a  definition  of  the 
expression  "  nuisance  authority,"  was  repealed  by  the  Public  Health  (London)  Act, 
1891.    See  a  similar  repeal  in  section  108,  ante,  pp.  128,  129,  and  the  notes  thereto. 


Unsound  Meat,  etc. 

Power  of  116.  Any  medical  officer  of  health  or  inspector  of  nuisances  may 

oFhealth^*^'"*  '''^  reasonable  times  (a)  inspect  and  examine  any  animal,(&)  carcase, 
toinspect  meat,  poultry,  game,  flesh,  fish,  fruit,  vegetables,  corn,  bread,  flour,  or 
meat,  &c.  milk(c)  exposed  for  sale,  or  deposited  in  any  place((i)  for  the  purpose  of 
sale,  or  of  preparation  for  sale,  and  intended  for  the  food  of  man,  [e]  the 
proof  that  the  same  was  not  exposed  or  deposited  for  any  such  purpose, 
or  was  not  intended  for  the  food  of  man,  resting  with  the  party  charged  ; 
and  if  any  such  animal,  carcase,  meat,  poultry,  game,  flesh,  fish,  fruit, 
vegetables,  corn,  bread,  flour,  or  milk,  appears  to  such  medical  officer  or 
inspector  to  be  diseased,  or  imsound,  or  unwholesome,  or  unfit  for  the 
food  of  man,  he  may  seize  and  carry  away  the  same  himself  or  by  an 
assistant,  in  order  to  have  the  same  dealt  with  by  a  justice.  (/) 

(ft)  18  &  19  Vict.  c.  121,  s.  11,  enabled  a  justice  to  grant  a  warrant  to  justify  the 
entry  for  the  purpose  of  inspection  ;  no  such  provision  is  now  made,  but  if  admission 
is  prevented  the  party  preventing  is  rendered  liable  to  a  penalty  under  section  1 18, 
'post,  p.  140. 

Sunday  is  not  necessarily  an  unreasonable  time.  This  question  mirst  depend  upon 
the  circumstances  ot  the  case.  Small  v.  BicJdey,  32  L.  T.  (N.S.)  726  ;  39  J.  P.  422. 
In  that  case  the  appellant,  a  butcher,  at  his  residence,  halt  a  mile  from  his  shop,  on 
a  Sunday  afternoon,  was  requested  to  go  himself,  or  send  some  one  with  the  key,  to 
admit  the  inspector  of  nuisances  to  his  shop,  in  order  that  some  meat  there  might  be 
examined.  He  refused,  and  was  convicted  under  26  &  27  Vict.  c.  117,  s.  3,  of  pre- 
venting, obstructing,  or  impeding  the  inspector  when  duly  engaged  in  carrying  into 
execution  the  provisions  of  that  Act.  It  was  held  that  although  Sunday  afternoon 
might,  under  some  circumstances,  be  a  reasonable  time  for  examining  the  meat,  the 
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appellant  at  most  had  refused  to  assist  the  inspector,  and  had  not  prevented,     Note  to 
obstructed,  or  impeded  him  within  the  meaning  of  the  section.  Section  116. 

H.,  an  inspector  of  nuisances  for  the  borough  of  S.,  was  convicted  of  perjury  on  an   

indictment  that  alleged  tliat,  upon  the  hearing  of  an  information  against  G.  for 
exposing  for  sale  a  number  of  rabbits  which  were  unfit  for  the  food  of  man,  it  was 
a  material  question  whether  H.  had  duly  inspected  and  examined  the  carcases  of 
the  rabbits,  and  whether  they  had  appeared  to  him  to  be  unfit  for  the  food  of  man 
before  and  at  the  time  when  he  seized  the  same  under  the  above  section.  The 
indictment  then  alleged  that  H.  falsely  swore  (among  other  things)  that  he  had 
examined  critically  every  rabbit,  and  set  out  the  evidence  giving  the  details  of  such 
examination  ;  and  further  alleged  that  H.  did  not  examine  the  rabbits  in  the  manner 
sworn.  It  appeared  that  upon  two  occasions,  sxibsequently  to  the  time  of  seizure, 
when  he  had  merely  made  a  cursory  examination  (sufficient,  however,  to  entitle  him 
to  seize  the  rabbits),  he  had  examined  them  as  he  had  sworn  he  had.  It  also 
appeared  that  at  the  time  of  the  seizure  the  rabbits  were,  in  fact,  unfit  for  the  food 
of  man.  It  was  held  that  as  the  indictment  did  not  allege  that  tlie  evidence  was 
given  with  reference  to  the  time  of  seizure,  and  since  the  evidence,  if  taken  -srith 
reference  to  the  other  occasions  upon  which  examinations  were  made,  was  perfectly 
true,  all  the  allegations  might  be  true  without  H.  having  sworn  falsely,  and  that, 
therefore,  no  offence  was  disclosed  upon  the  indictment.  Eeg.  v.  Hadfield,  55  L.  T. 
(N.s.)  783  ;  51  J.  P.  344  ;  16  Gox  C.  G.  148. 

(&)  In  Moody  v.  Leach,  44  J.  P.  459,  the  Recorder  of  Southampton,  in  a  case  tried 
before  him  at  quarter  session,?,  held  that  the  word  animal  included  a  live  animal. 
According  to  the  opinions  of  Drs.  Letheby  and  Tidy,  given  in  evidence  in  a  case 
reported  at  37  J.  P.  267,  an  animal  killed  immediately  before  or  during  or  after 
parturition  is  unfit  for  human  food. 

(c)  It  is  to  be  noticed  that  these  words  are  specific,  and  do  not  include  every  kind 
of  food.  The  bye-laws  of  municipal  corporations  sometimes  provide  for  the  seizure 
of  unwholesome  food  ;  and  in  Shillito  v.  Thompson,  1  Q.  B.  D.  12  ;  45  L.  J.  M.  G. 
18  ;  33  L.  T.  (n.s.)  506  ;  24  W.  R.  57  ;  39  J.  P.  773,  a  defendant  was  held  to  be 
rightly  convicted  under  such  a  bye-law  for  selling  unwholesome  cheese.  But  cheese 
is  not  mentioned  in  this  section.  And  the  stipendiary  magistrates  at  Manchester 
and  Leeds  have  repectively  held  that  the  section  does  not  extend  to  putrid  butter 
or  bad  eggs  exposed  for  sale.    Stone's  Justices'  Manual,  28th  edit.,  p.  917,  and 

43  J.  P.  677. 

It  should  be  observed,  however,  that  where  the  local  authority  have  adopted  the 
Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict.  c.  59),  it  is  provided  by 
section  28  of  that  Act  that  sections  116 — 119  of  the  Public  Health  Act,  1875  (relating 
to  unsound  meat),  shall  extend  and  apply  to  all  articles  intended  for  the  food  of  man 
sold  or  exposed  for  sale,  or  of  preparation  for  sale  within  the  district  of  any  local 
authority. 

{d)  This  word  is  used  in  a  general  sense  and  is  not  qualified  here.  Young  v.  Gat- 
tridge,  L.  R.  4  Q.  B.  166  ;  38  L.  J.  M.  G.  67  ;  33  J.  P.  260.  In  Dahj  v.  Webb,  4  Ir. 
Rep.  C.  L.  309,  diseased  meat  placed  upon  a  cart  when  passing  along  the  streets  of 
the  city  of  Dublin  from  a  slaughter-house  to  a  place  for  the  manufacture  of  preserved 
meats,  was  held  to  have  been  properly  seized  under  a  similar  section  in  26  &  27  Vict, 
c.  117,  s.  2. 

(e)  It  must  be  carefully  noticed  that  the  provision  does  not  apply  to  food  for 
animals,  nor  to  articles  prepared  for  exportation,  for  manure  or  similar  purposes. 

(/)  The  responsibility  and  the  duty  are  imposed  on  the  medical  officer  or  inspector 
of  satisfying  himself  that  the  article  in  question  is  exposed  for  sale  or  deposited  for 
sale,  or  of  preparation  for  sale  and  intended  for  the  food  of  man,  and  if  he  is  so 
satisfied  he  may  seize.  But  it  is  not  necessary  for  him  to  give  notice  to  the  owner  of 
the  goods  seized,  nor  is  the  justice  before  whom  the  goods  are  taken  bound  to  summon 
the  owner  before  the  condemnation  thereof,  as  provided  by  the  next  section.  U'liite 
V.  Redfern,  5  Q.  B.  D.  15  ;  49  L.  J.  M.  G.  19  ;  41  L.  T.  (u.s.)  524  ;  28  W.  R.  168  ; 

44  J.  P.  87. 

The  officer  cannot  himself  destroy  the  articles  seized.  He  must  take  them  to  be 
dealt  with  by  a  justice  under  the  next  section. 

Except  in  places  where  the  Public  Health  Acts  Amendment  Act,  1890,  is  in  opera- 
tion there  must  be  a  proper  seizure  to  justify  subsequent  proceedings  under  the  next 
section.    See  Vinter  v.  Hind,  cited  in  note  (c)  to  the  next  section. 

It  may  be  observed  here  that,  although  the  medical  officer  or  inspector  may  seize 
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!Note  to     and  carry  away  by  an  assistant,  the  execntion  of  the  powers  conferred  by  the  ssction 
Section  116.  is  personal,  and  cannot  be  carried  into  effect  by  an  assistant  medical  officer  or 
assistant  inspector,  in  the  absence  of  the  medical  officer  or  inspector. 

Power  of  117.  If  it  appears  to  the  justice  that  any  animal,  carcase,  meat, 

order  destruc-  Poultry,  game,  flesh,  fish,  fruit,  vegetables,  corn,  bread,  flour,  or  milk  so 
tion  of  seized  is  diseased,  or  unsound,  or  unwholesome,  or  unfit  for  the  food  of 

unsound  man,  he  shall  condemn  the  same,  and  order  it  to  be  destroyed  or  so 
meat,  &c.  disposed  of  as  to  prevent  it  from  being  exposed  for  sale  or  used  for  the 
food  of  man  ;(a)  and  the  person  to  whom  the  same  belongs  or  did  belong 
at  the  time  of  exposure  for  sale,  or  in  whose  possession  or  on  whose 
premises  the  same  was  found, (6)  shall  be  liable  to  a  penalty (c)  not 
exceeding  twenty  pounds  for  every  animal,  carcase,  or  fish,  or  piece  of 
meat,(rf)  flesh,  or  fish,  or  any  poultry  or  game,  or  for  the  parcel  of  fruit, 
vegetables,  corn,  bread,  or  flour,  or  for  the  milk  so  condemned,  or,  at 
the  discretion  of  the  justice,  without  the  infliction  of  a  fine,  to  imprison- 
ment for  a  term  of  not  more  than  three  months. 

The  justice  who,  under  this  section,  is  empowered  to  convict  the 
ofi^ender  may  be  either  the  justice  who  may  have  ordered  the  article  to 
be  disposed  of  or  destroyed,  or  any  other  justice  having  jurisdiction  in 
the  place. 

(a)  All  the  justice  has  to  do  is  to  inspect  the  article,  and  if  he  is  satisfied  that  it 
is  unsound  or  unwholesome  he  is  to  condemn  it,  and  order  it  to  be  destroyed  or  dis- 
posed of  so  as  to  prevent  its  being  used  for  human  food.  He  need  not  before  so  doing 
give  notice  to  or  summon  the  owner.  See  WJnte  v.  Redfern,  section  116,  note  (/). 
But  the  justice  may,  if  he  thinks  fit,  hear  evidence  tendered  by  the  owner.  Re 
Bater  and  Birhenhead  {Mayor,  dx.,  of)  [1893],  2  Q.  B.  77  ;  62  L.  J.  M.  C.  107  ;  69 
L.  T.  (n.s.)  220  ;  41  W.  R.  513  ;  4  R.  438  ;  .58  J.  P.  7. 

In  Williams  v.  Narbreth  Sanitary  Authority,  "  Times,"  December  7th,  1882,  the 
coiirt  expressed  an  opinion  that  a  condemnation  on  the  day  after  seizure  during  hot 
weather  in  the  month  of  July  M'as  bad.  But  in  Burton  v.  Bradley,  51  J.  P.  118,  the 
court  held  that  the  text  did  not  require  the  condemnation  to  be  on  the  same  day  as 
the  seizure,  but  that  it  was  enough  if  reasonable  diligence  was  used. 

Several  questions  of  difficulty  may  arise  after  the  condemnation  of  the  goods  seized. 
It  may  transpire  that  the  goods  were  not  properly  seized,  as  in  Vinter  v.  Hind,  infra, 
or  that  they  were  not  intended  for  the  food  of  man  or  the  like.  In  such  a  case  what 
is  the  remedy  by  the  owner  1  According  to  the  judgments  in  White  v.  Redfern,  he 
might  claim  compensation  under  section  308. 

in  Re  Bater  and  BirJcenhead  (Mayor,  tfcc,  of),  svpra,  it  was  held  that  the  owner  was 
not  entitled  to  refuse  to  take  back  the  meat,  and  could  only  recover  the  damage 
sustained  by  it  in  consequence  of  its  seizure,  but  that  he  was  entitled  to  be  repaid  the 
costs  reasonably  incurred  by  him  in  attending  before  the  justices  and  resisting  the 
condemnation  of  the  meat. 

(b)  In  Reg.  v.  Blount,  43  J.  P.  383,  the  defendant  was  charged  with  having  unlaw- 
fully exposed  or  deposited  for  sale  or  preparation  for  sale  certain  meat  intended  for 
human  food.  The  magistrate  dismissed  the  charge  on  the  ground  that  the  defendant 
was  himseK  unaware  of  the  fact  that  the  meat  was  upon  his  premises,  as  it  had 
arrived  there  and  had  been  seized  in  his  absence.  Subsequently  a  summons  was 
issued  against  the  defendant  in  respect  of  the  same  seizure  for  having  on  his  premises 
meat  for  the  purpose  of  sale,  &c.,  and  the  same  evidence  was  given  as  that  adduced 
on  the  first  charge.  The  defendant  was  convicted  on  the  second  summons,  but  the 
court  quashed  the  conviction  on  the  ground  that  the  defendant  might  have  been 
convicted  of  the  ofi'ence  charged  on  the  second  summons  when  he  appeared  upon  the 
first,  and  that  the  second  summons  was  for  the  same  matters.  The  court  seem  to 
have  considered,  therefore,  that  the  section  created  only  one  offence.  But  in  White  v. 
Redfern,  49  L.  J.  M.  C,  at  p.  22,  Field,  J.,  said  that  the  section  created  two  offences 
It  will  be  prudent,  therefore,  in  issuing  a  summons,  to  confine  it  to  one  offence, 
otherwise  a  conviction  founded  upon  it  may  be  bad  for  duplicity. 

The  appellant  was  an  under-bailiff  on  the  estate  of  N.,  a  large  landowner,  and  it 
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was  his  duty  to  receive  his  instructions  from  and  obey  the  orders  of  tire  head  bailiff.  Note  to 
Two  cows  belonging  to  N.  were  slaughtered,  as  they  were  affected  by  disease.  The  Section  117. 
appellant  was  not  present  when  the  cows  were  slaughtered,  but  on  the  same  day  he  '  " 
was  told  by  the  head  bailiff  to  send  the  meat  to  Portsmouth,  and  to  go  there  himself 
to  meet  it.  The  appellant  went  to  Portsmouth  the  following  day,  and  saw  a  butcher 
named  B.,  and  on  the  next  day  the  head  bailiff,  having  been  told  that  the  meat  had 
not  been  sent  off,  directed  the  appellant  to  take  the  meat  to  P.  railway  station  and 
consign  it  to  the  butcher.  The  transit  of  the  meat  to  the  P.  station  w^as  superin- 
tended by  the  appellant,  who  took  charge  of  it.  It  was  sent  by  train  in  the 
appellant's  own  name  to  the  butcher  at  Portsmouth,  the  appellant  sending  a  telegram 
to  the  butcher  :  "  Two  carcases  of  meat  sent  to  you  ;  make  best  of  it."  The  butcher 
replied  that  the  meat,  which  was  then  lying  at  Portsmouth  railway  station,  was  of 
no  use  to  him.  The  appellant  then  sent  a  telegram  to  the  station  master  :  "  Ask 
consignee  to  do  the  best  he  can.  If  he  can't  dispose  of  it,  bury  it,  and  charge  sender 
expenses."  The  meat  was  seized  while  lying  at  the  station,  and  condemned  as 
unsound.  Upon  these  facts  the  appellant  was  convicted  under  the  above  section  of 
exposing  unsound  meat  for  sale,  being  the  person  "  to  whom  the  same  belonged  :" — 
Held,  quashing  the  conviction,  that  there  was  no  evidence  whatever  upon  the  facts 
to  show  that  the  appellant  was  the  person  "  to  whom  the  meat  belonged  "  within  the 
meaning  of  the  117th  section  of  the  Act.  Neivton  v.  MonJxom,  58  L.  T.  231  ;  52 
J.  P.  692  ;  16  Cox  C.  G.  382. 

It  was  held  that  a  person  having  unsound  meat  in  his  possession — unsound  meat 
intenfled  for  the  food  of  man — was  liable  to  be  convicted  under  the  above  section, 
notwithstanding  that  he  had  not  exposed  the  meat  for  sale.  MaMinson  v.  Garr 
[1891],  1  Q.  B.  48  ;  60  L.  J.  M.  C.  34  ;  39  W.  K.  270  ;  55  J.  P.  270.  In  a  later  case 
the  appellant,  a  farmer  in  the  country,  sent  to  a  salesman  in  London  meat  which 
to  his  knowledge  was  unsound  for  the  purpose  of  its  being  sold  and  used  as  human 
food.  The  salesman  did  not  expose  the  meat  for  sale,  but  put  it  to  one  side,  and 
called  the  attention  of  the  respondent,  an  inspector  of  nuisances,  to  it.  The  respon- 
dent seized  the  meat  and  obtained  a  justice's  order  for  its  destruction.  The  appellant 
having  been  convicted  of  being  the  owner  of  unsound  meat  "  unlawfully  deposited 
for  the  purpose  of  sale  and  intended  for  the  food  of  man,"  it  was  held  that  the  con- 
viction must  be  quashed,  for  there  had  been  no  exposure  for  sale,  and  the  meat  had 
not  been  found  in  the  possession  or  on  the  premises  of  the  appellant.  Barlow  v. 
Terrett  [1891],  2  Q.  B.  1U7  ;  60  L.  J.  M.  C.  104  ;  65  L.  T.  (n.s.)  148  ;  39  W.  E.  640; 
55  J.  P.  632.  The  Glasgow  Police  Amendment  Act,  1890  (53  &  54  Vict.  c.  ccxxi.),  gives 
power  to  seize  diseased  or  unsound  meat  intended  for  human  consumption  and 
exposed  for  sale,  and  by  section  20  it  renders  liable  in  a  penalty  the  person  to  whom 
the  same  belongs  or  in  whose  possession,  or  on  whose  premises  the  same  was  found. 
A  complaint  charging  a  person  with  having  been  found  in  possession  of  diseased 
meat  intended  for  sale  for  human  consumption  set  forth  that  the  meat  was  seized  in 
a  barrow  belonging  to  the  accused,  driven  by  his  servant,  and  under  his  orders: — ■ 
Held,  that  there  was  a  relevant  averment  of  possession  by  the  accused.  Ndlson  v. 
Parkhill,  20  Ct.  Sess.  Gas.  (4th  ser.),  J.C.  24 ;  30  Scottish  Law  Eeporter,  247 ;  3  White's 
Just.  Rep.  379. 

It  may  be  noticed  here  that  neither  this  Act  nor  the  Public  Health  Acts  Amend- 
ment Act,  1890,  contains  any  provision  similar  to  that  in  the  Public  Health  (London) 
Act,  1891,  s.  47,  sub-sect.  (3),  under  which  the  court  gave  the  decision  in  Beg.  v. 
Dennis  [1894],  2  Q.  B.  458  ;  63  L.  J.  M.  C.  153  ;  42  W.  R.  587;  58  J.  P.  622  ;  10 
T.  L.  R.  485. 

Upon  similar  provisions  in  Acts  relating  to  Scotland  it  has  been  held  that  when  a 
person  is  charged  with  having  in  his  possession  for  human  food  any  meat  wdiich  is 
unsound,  it  is  not  necessary  to  prove  tliat  he  knew  of  its  being  on  his  premises  or  of 
its  unsound  condition.  Dickson  v.  Linton,  15  Ct.  of  Sess.  Gas.  (4t]i  ser.),  Just.  76  ; 
25  Scottish  Law  Reporter  504  ;  2  White's  Just.  Rep.  51,  Where  a  farmer  sent  meat 
to  a  consignee  in  a  meat  market,  and  the  meat  was  seized  and  condemned  in  the 
market,  it  was  held  that  the  meat  could  not  be  said  to  be  in  the  farmer's  "possession 
as  and  for  human  food."  Cairns  v.  Linton,  16  Gt.  of  Sess.  Gas.  Just.  81  ;  26  Scottish 
Law  Reporter  417  ;  2  White's  Just.  Rep.  228. 

(c)  As  to  the  recovery  of  this  penalty,  see  section  251,  post-  Upon  the  hearing  of 
a  summons  under  this  section  it  is  not  necessary  to  show  that  the  defendant  had 
personal  knowledge  of  the  condition  of  the  meat,  &c.,  seized.  Blaher  v.  Tillstone 
[1894],  1  Q.  B.  345  ;  63  L.  J.  M.  C.  72  ;  70  L.  T.  (n.s.)  31  ;  42  W.  R.  253  ;  58  J.  P. 
184  ;  10  T.  L.  R.  178  ;  10  R.  94. 
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Note  to  The  respondent,  a  butcher,  exposed  for  sale  part  of  a  cow  which  had  died  of 
Section  117.  disease,  and  sold  the  meat  to  a  customer,  who  took  it  home  for  food,  and  some 
days  afterwards,  at  the  request  of  the  appellant,  an  inspector  of  nuisances,  handed 
it  over  to  him,  and  it  was  condemned  by  a  justice  as  unfit  for  the  food  of  man. 
It  was  held  that  the  meat  was  not  so  seized  and  condemned  as  is  prescribed  by 
section  116,  and  the  defendant  could  not  for  that  reason  be  convicted  under  this 
section.  Vinter  v.  Hind,  10  Q.  B.  D.  63  ;  31  W.  R.  198  ;  48  L.  T.  (n.s.)  359  ; 
47  J.  P.  373.  But  in  a  district  where  the  Public  Health  Acts  Amendment  Act, 
1890,  has  been  adopted  it  is  provided  by  section  28  that  a  justice  may  condemn  any 
article  and  order  it  to  be  destroyed  or  disposed  of  under  the  above  section  if  satisfied 
on  complaint  made  to  him  that  such  article  is  diseased,  unsound,  or  unwholesome,  or 
unfit  for  the  food  of  man,  although  the  same  has  not  been  seized  as  mentioned  in 
section  116.    Seethe  Act,  imst. 

In  the  same  case  of  Vinter  v.  Hind,  Stephen,  J.,  expressed  an  opinion  that  the 
defendant  cannot,  in  a  prosecution  under  this  section,  call  evidence  for  the  purpose 
of  showing  that  the  meat  which  has  been  condemned  was  not  in  fact  unsound.  But 
this  dictum  was  expressly  overruled  in  TVaye  v.  Thornpson,  15  Q.  B.  D.  342  ;  54  L.  J. 
M.  G.  140  ;  53  L.  T.  (n.s.)  358  ;  33  W.  R.  733  ;  49  J.  P.  693. 

(d)  Each  sepiarate  exposure  of  a  piece  of  bad  meat  is  a  separate  offence  in  respect 
of  which  a  penalty  and  costs  can  be  imposed.  In  re  Hartley,  31  L.  J.  M.  C.  332  ; 
26  J.  P.  438. 


Penalty  for 
hindering 
officer  from 
inspecting 
meat,  &c. 


Search 
warrant 
may  be 
granted  by 
a  justice. 


118.  Any  person  wlio  in  any  manner  prevents(a)  any  medical  officer 
of  health  or  inspector  of  nuisances  from  entering  any  premises, (&)  and 
inspecting  any  animal,  carcase,  meat,  poultry,  game,  flesh,  fish,  fruit, 
vegetables,  corn,  bread,  flour,  or  milk,  exposed  or  deposited  for  the 
purpose  of  sale,  or  of  preparation  for  sale,  and  intended  for  the  food  of 
man,  or  who  obstructs  or  impedes(a)  any  such  medical  officer  or  inspector 
or  his  assistant,  when  carrying  into  execution  the  provisions  of  this  Act, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds,  (c) 

(ft)  See  Small  v.  BicMey,  ante,  p.  136,  as  to  what  does  not  amount  to  a  preventing, 
&c.,  under  this  section.  There  must  be  some  active  step  in  the  way  of  prevention 
or  obstruction.    See  the  next  section  as  to  search  warrants  by  justices. 

(&)  See  the  definition  in  section  4,  ante,  p.  6. 

(c)  See  as  to  the  recovery  of  this  penalty,  section  251,  jjosi. 

119.  Oi^  complaint  made  on  oath(a)  by  a  medical  officer  of  health, 
or  by  an  inspector  of  nuisances,  or  other  officer  of  a  local  authority,  any 
justice  may  grant  a  warrant  to  any  such  officer  to  enter  any  building  or 
part  of  a  building  in  which  such  officer  has  reason  for  believing  that 
there  is  kept  or  concealed(6}  any  animal,  carcase,  meat,  poultry,  game, 
flesh,  fish,  fruit,  vegetables,  corn,  bread,  flour,  or  milk,  which  is  intended 
for  sale  for  the  food  of  man,  and  is  diseased,  unsound,  or  unwholesome, 
or  unfit  for  the  food  of  man,  and  to  search  for,  seize,  and  carry  away 
any  such  animal  or  other  article  in  order  to  have  the  same  dealt  with  by 
a  justice  under  the  provisions  of  this  Act. 

Any  person  who  obstructs  any  such  officer  in  the  performance  of  his 
duty  under  such  warrant  shall,  in  addition  to  any  other  punishment  to 
which  he  may  be  subject,  be  liable  to  a  penalty  not  exceeding  twenty 
pounds,  (c) 

(a)  By  52  &  53  Vict.  c.  63,  s.  3,  the  expression  "  oath,"  in  the  case  of  persons  for 
the  time  being  allowed  by  law  to  affirm  or  declare  instead  of  swearing,  includes 
affirmation  and  declaration.  As  to  the  persons  who  are  allowed  by  law  to  affirm,  see 
the  Oaths  Act,  1888  (51  &  52  Vict.  c.  46),  and  Eeg.  v.  Moore,  60  L.  J.  M.  C.  80  ;  66 
L.  T.  (n.s.)  125  ;  40  W.  R.  304  ;  56  J.  P.  345  ;  17  Cox  G.  G.  458 ;  Nash  v.  Nawab 
Mahmood  Ali  Khan,  "The  Times,"  18th  March,  1892. 

(b)  This  clause  appears  to  apply  to  cases  where  these  articles  are  not  actually 


INFECTIOUS  DISEASES  AND  HOSPITALS. 


141 


exposed  for  sale,  and  where  it  is  difficult  to  allege  that  they  are  deposited  for     Note  to 
the  purpose  of  sale  in  the  terms  of  section  116,  mite,  p.  136.    If  the  officer  suspects  Section  119. 
concealment  he  cannot  enter  forcibly  until  he  obtains  a  warrant  under  this  section.   

There  is  no  penalty  imposed  in  this  case  for  the  mere  concealment  of  the  article. 
To  subject  the  party  to  a  penalty  there  must  have  been  an  exposure  for  sale  or 
some  other  act  such  as  is  made  an  offence  by  one  of  the  previous  sections. 

As  to  the  common  law  offences  of  knowingly  exposing  for  sale  in  a  public  market 
unsound  and  unwholesome  meat,  see  E.  v.  Stevenson,  3  F.  &  F.  106.  It  was  there 
held  that  a  meat  salesman  might  be  indicted  and  convicted  at  common  law  for 
knowingly  sending  or  exposing  meat  for  sale  in  a  jjublic  market  as  fit  for  human  food 
when  in  fact  it  was  not  so.  See  also  Eeg.  v.  Jarvis,  ib.  108.  But  in  Reg.  v.  Grcmley, 
ih.  109,  it  was  held  that  a  person  is  not  indictable  for  sending  to  a  meat  salesman 
meat  he  knows  to  be  unfit  for  human  food,  if  he  does  not  know  and  does  not  intend 
that  it  is  to  be  sold  as  human  food. 

A  person  who  deals  in  food  of  any  kind  is  liable  to  an  action  for  damages  if  he  sells 
unwholesome  food  ;  but  a  private  person,  other  than  a  dealer  or  trader,  is  not  so 
liable  in  the  absence  of  a  warranty.  Burnby  v.  Botlitt,  17  L.  J.  Ex.  190  ;  11  Jur.  827  ; 
16  M.  &  W.  644.  But  it  would  seem  that  even  in  the  case  of  a  dealer,  there  must 
be  either  a  warranty  or  knowledge  that  the  food  is  unwholesome.  Thus  it  was  held 
that  the  sale  of  a  carcase  by  a  meat  salesman,  with  a  latent  taint  of  which  he  was 
ignorant,  and  which  he  had  no  means  of  knowing,  did  not  make  him  liable  for  it, 
nor  import  any  warranty  that  the  meat  was  fit  for  human  food.  Everton  or  Einmerton 
V.  Matthews,  31  L.  J.  Ex.  139  ;  5  L.  T.  (n.S.)  681  ;  10  W.  R.  346  ;  8  Jur.  (n.s.)  61  ; 
26  J.  P.  566.  See  also  George  v.  Skivington,  L.  R.  5  Ex.  1  ;  39  L.  J.  Ex.  8  ;  21  L.  T. 
(n.s.)  495  ;  18  W.  R.  118,  where  a  chemist  was  held  liable  for  negligence  in  the 
preparation  of  a  chemical  compound  which  caused  injury. 

See  further  as  to  the  sale  of  unwliolesome  meat  and  provisions,  the  Markets  and 
Fairs  Clauses  Act,  1847  (10  &  11  Vict.  c.  14,  s.  15),  in  the  Appendix,  and  the  Acts 
relating  to  the  adulteration  of  food  and  drugs,  also  in  the  Appendix.  See  also  the 
case  of  Shillito  v.  Thompson,  ante,  p.  137,  as  to  liability  for  selling  unwholesome  food 
contrary  to  a  bye-law  of  a  municipal  corporation. 

(c)  See,  as  to  the  recovery  of  this  penalty,  section  251,  post. 


Infectious  Diseases  and  Hospitals. (a) 
Provisions  against  Infection. 

120.  Where  any  local  authority  are  of  opinion,  on  the  certificate  Duty  of 
of  their  medical  officer  of  health  or  of  any  other  legally  qualified  medical  local  au- 
practitioner,(c)  that  the  cleansing  and  disinfecting  of  any  house  or  part  tl^ontyto 
thereof,  and  of  any  articles  therein  likely  to  retain  infection,  would  tend  ^isGs  to'be 
to  prevent  or  check  infectious  disease,  it  shall  be  the  duty  of  such  cleaused 
authority  (J)  to  give  notice  (<?)  in  writing  to  the  owner  or  occupier(/)  of  ^"^J.^'^^^^^^l" 
such  house  or  part  thereof  requiring  him  to  cleanse  and  disinfect  such  '^'^  ^'"^ 
house  or  part  thereof  and  articles  within  a  time  specified  in  such 
notice.  ((/) 

If  the  person  to  whom  notice  is  so  given  fails  to  comply  therewith,  he 
shall  be  liable  to  a  penalty  of  not  less  than  one  shilling  and  not  exceeding 
ten  shillings('/t)  for  every  day  during  which  he  continues  to  make 
default  ;  and  the  local  authority  shall  cause  such  house  or  part 
thereof  and  articles  to  be  cleansed  and  disinfected,  and  may  recover  the 
expenses  incurred  from  the  owner  or  occupier  in  default  in  a  summary 
manner. 

Where  the  owner  or  occupier  of  any  such  house  or  part  thereof  is  from 
poverty  or  otherwise  unable,  in  the  opinion  of  the  local  authority, 
effectually  to  carry  out  the  requirements  of  this  section,  such  authority 
may,  without  enforcing  such  requirements  on  such  owner  or  occupier, 
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Section  120.  with  his  consent  cleanse  and  disinfect  such  house  or  part  thereof  and 
articles,  and  defray  the  expenses  thereof. 

(a)  The  provisions  of  this  part  of  the  Act  are  extended  to  canal  hoats  by  the  Canal 
Boats  Acts,  which  are  set  out  in  the  Appendix. 

This  part  of  the  Act  has  also  been  greatly  extended  and  amended  by  subsequent 
legislation  : — The  Epidemic  and  other  Diseases  Prevention  Act,  1883  (46  &  47  Vict, 
c.  59) ;  the  Public  Health  (Ships)  Act,  1885  (48  &  49  Vict.  c.  35) ;  the  Public 
Health  Act,  1889  (52  &  53  Vict.  c.  64)  ;  the  Infectious  Disease  (Notification)  Act, 
1889  (52  &  53  Vict.  c.  72),  and  the  Infectious  Disease  (Prevention)  Act,  1890  (53  &  54 
Vict.  c.  34).  All  these  Acts  are  set  out,  post,  but  in  the  notes  to  the  several  sections 
of  the  Act  of  1875  reference  is  made  to  the  several  alterations  and  amendments  of 
the  law  so  far  as  these  affect  each  section  of  that  Act. 

(6)  The  Infectious  Disease  (Prevention)  Act,  1890  (53  &  54  Vict.  c.  34),  s.  5, 
provides  tliat  the  above  section  so  far  as  it  applies  to  any  urban  or  ruiul  sanitary 
district  in  which  that  section  is  adopted  shall  be  repealed,  and  the  provisions  of 
that  section  shall  be  in  force  instead  thereof.  See  the  section  and  the  notes  thereto, 
post. 

(c)  This  means  a  registered  medical  practitioner.    See  21  &  22  Vict.  c.  90,  ss.  34, 
,                  38 ;  49  &  50  Vict.  c.  48,  s.  27  ;  and  see  note  (b)  to  section  114,  ante,  p.  134. 

(d)  This  is  imijerative.  The  consequences  of  default  appear  in  section  299,  post, 
Reference  may  also  be  made  to  the  Vaccination  Act,  1867  (30  &  31  Vict.  c.  81),  s.  28, 
with  reference  to  the  spread  of  small-pox,  and  to  the  Acts  mentioned  in  note  (a),  supra. 

(e)  As  to  the  authentication  and  service  of  this  notice,  see  sections  266,  267,  post. 
(/)  The  local  authority  have  a  choice  to  select  either  the  owner  or  the  occupier, 

but  the  owner  will  often  be  unable  to  execute  the  direction,  and  this  should  be 
considered  by  the  local  authority  before  it  is  decided  to  serve  the  notice  on  him.  As 
to  the  definition  of  owner,  see  section  4,  ante,  p.  6. 

((/)  Section  46,  ante,  p.  73,  contains  provisions  for  the  cleansing  of  houses  in  a 
filthy  condition,  where,  on  the  certificate  of  any  two  medical  practitioners,  it  appears 
to  the  local  authority  that  the  health  of  any  person  is  affected  or  endangered,  or  when 
such  cleansing  would  tend  to  prevent  or  check  infectious  disease.  See  also  sections 
80  and  84,  ante,  pp.  102,  103,  as  to  the  giving  of  notices  and  taking  precautions  in  case 
of  infectious  disease  in  a  common  lodging-house,  and  section  90,  ante,  p.  106, 
which  contains  provisions  with  reference  to  the  making  of  bye-laws,  as  to  houses  let 
in  lodgings. 

The  Infectious  Disease  (Notification)  Act,  1889,  post,  has  been  adopted  in  most 
districts  throughout  the  country,  and  affords  to  local  authorities  means  of  knowledge 
of  every  case  of  infectious  disease  to  which  that  Act  applies. 

(h)  See  as  to  the  recovery  of  this  penalty,  section  251,  post.  It  is  to  be  observed 
that  though  the  text  provides  for  a  fine  of  not  less  than  one  shilling,  it  may  be  still 
further  reduced  under  the  powers  given  to  courts  of  summary  jurisdiction  by  the 
Summary  Jurisdiction  Act,  1879. 

Destruction  121.  Any  local  authority  may  direct  the  destruction  of  any  bedding, 
bedding  ^&c.    clothing,  or  other  articles  which  have  been  exposed  to  infection  from 

any  dangerous  (a)  infectious  disorder,  and  may  give  compensation  for  the 

same.(?') 

Note  that  this  section  is  extended  to  ships  by  the  Public  Health  (Ships)  Act,  1885 
(48  &  49  Vict.  c.  35),  post. 

Under  53  &  54  Vict.  c.  34,  s.  6,  the  local  authority  may  require  the  owner  of 
bedding,  &c.,  which  has  been  exposed  to  infection,  to  hand  the  same  over  to  an  officer 
for  disinfection,  and  the  bedding,  &c.,  is  then  to  be  disinfected  and  returned.  See  the 
section,  ^josi. 

(«)  This  word  is  introduced  to  restrict  the  application  of  the  section  to  the  class  of 
infectioixs  disorders  which  endangers  life.  See  as  to  common  lodging-houses,  sec- 
tions 80,  84,  ante,  pp.  102, 103,  and  as  to  houses  let  in  lodgings,  section  90,  ante,  p.  106. 

(if)  See  section  308,  post,  but  observe  that  compensation  under  that  section  is 
limited  to  cases  where  the  person  who  sufl^ers  damage  is  not  himself  in  default.  The 
expenses  incurred  under  tliese  sections  in  urban  districts  are  payable  out  of  the 
general  district  fund  (section  207,  post) ;  in  rural  districts  they  constitute  general 
expenses  (section  229,  post). 
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122.  -^^7  ^ocdl  authority  may  provide  a  proper   place,  with  all  Section  122. 
necessary  apparatus  and  attendance,  for  the  disinfection  of  bedding,  provision  of 
clothing,  or  other  articles  which  have  become  infected,  and  may  cause  means  of 
any  articles  brought  for  disinfection  to  be  disinfected  free  of  charge.  disinfection. 

See  the  provisions  of  the  53  &  54  Vict.  c.  34,  s.  6,  as  to  the  definition  of  bedding, 
clothing,  or  other  articles  which  have  been  exposed  to  infection. 

It  is  presumed  that  the  local  authority,  not  being  absolutely  bound  to  disinfect  or 
supply  an  ambulance,  may  prescribe  a  charge  to  be  paid  by  persons  competent  to 
pay  for  these  conveniences. 

123.  Any  local  authority  may  provide  and  maintain  a  carriage  or  Provision  of 
carriages  suitable  for  the  conveyance  of  persons  suffering  under  any  conveyance 
infectious  disorder,  and  may  pay  the  expense  of  conveying  therein  any  persong^.^'^*^'^ 
person  so  suffering  to  a  hospital  or  other  place  of  destination. 

See  section  121,  note  (6),  and  the  note  to  section  122,  ante.  As  to  the  power  of  the 
Metropolitan  Asylum  Board  to  provide  ambulances  in  the  metropolis,  see  the  Public 
Health  (London)  Act,  1891,  s.  79.  Carriages  provided  by  the  asylum  managers  may 
be  used  for  conveying  patients  to  and  from  hospitals  other  than  those  provided  by 
such  managers. 

IS^.  Where  any  suitable  hospital  or  place  (a)  for  the  reception  of  Removal  of 
the  sick  is  provided  within  the  district  of  a  local  authority,  or  within  a  "ifected 
convenient  distance  of  such  district,  any  person  who  is  suffering  from  ^,itho"ut 
any  dangerous  (&)  infectious  disorder,  and  is  without  proper  lodging  or  proper 
accommodation,  or  lodged  in  a  room  occupied  by  more   than  one  J^^^g^j^^^ 
family,  ((?)  or  is  on  board  any  ship  or  vessel, ((^)  may,  on  a  certificate  o°^gj  of 
signed  by  a  legally  qualified  medical  practitioner, (6')  and  with  the  justice, 
consent  of  the  superintending  body  of  such  hospital  or  place, (/)  be 
removed,  by  order  of  any  justice,  to  such  hospital  or  place  at  the  cost  of 
the  local  authority  ;  and  any  person  so  suffering,  who  is  lodged  in  any 
common  lodging-house,  may,  with  the  like  consent  and  on  a  like 
certificate,  be  so  removed  by  order  of  the  local  authority. 

An  order  under  this  section  may  be  addressed  to  such  constable  or 
officer  of  the  local  authority  as  the  justice  or  local  authority(A)  making 
the  same  may  think  expedient ;  and  any  person  who  wilfully  disobeys  or 
obstructs  the  execution  of  such  order  shall  be  liable  to  a  penalty  not 
exceeding  ten  pounds.  («) 

This  section  is  extended  to  ships  by  the  Public  Health  (Ships)  Act,  1885  (48  &  49 
Vict.  c.  35),  post. 

(a)  This  word  is  very  general,  and  has  been  construed  to  apply  to  the  infirmary 
or  sick  wards  of  a  workhouse.  29  &  30  Vict.  c.  90,  s.  27,  required  the  place  to  be 
within  the  district ;  this  restriction  is  removed,  and  it  may  be  without  the  district 
if  within  a  convenient  distance.  It  will  be  for  the  justices  to  decide  whether  tlie 
place  is  suitable  when  making  the  order. 

(&)  Note  the  introduction  of  this  word.  There  are  several  infectious  diseases 
which  are  not  of  themselves  dangerous  and  do  not  recj[uire  this  special  interposition. 

(c)  Notice  has  already  been  drawn  to  the  ambiguity  of  this  word  in  note  («)  to 
section  77,  ante,  p.  101.  , 

(d)  See  as  to  persons  suffering  from  infectious  disease  in  canal  boats,  the  provisions 
of  the  Canal  Boats  Acts  in  the  Appendix. 

(e)  That  is,  one  registered  under  21  &  22  Vict.  c.  90,  s.  34  ;  and  49  &  50  Vict, 
c.  48,  s.  27.    As  to  the  certificate,  see  21  &  22  Vict.  c.  90,  s.  38. 

(/)  It  is  presumed  that  a  general  consent  will  suffice,  otherwise  the  removal  would 
be  in  many  cases  impracticable. 
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Note  to  (9)  See  section  84,  ante,  p.  103.  The  latter  provision  referring  to  the  common 
Section  124.  lodging-houses  is  new.    See  also  53  &  54  Vict.  c.  34,  s.  8,  which  prohibits  in  certain 

  cases  the  retaining  of  the  dead  body  of  a  person  who  has  died  of  infectious  disease  ; 

section  9,  which  prohibits  the  removal  from  a  hospital  except  for  burial  of  the  dead 
body  of  a  person  who  has  died  of  infectious  disease ;  section  10,  v/hich  enables  a 
justice  to  make  an  order  for  the  removal  of  a  dead  body ;  and  section  12,  which 
enables  a  justice  to  order  the  detention  in  a  hospital  of  a  person  suffering  from 
infectious  disease  who  has  no  proper  lodging. 

A  child  suffering  from  scarlet  fever  was  removed  to  a  hospital  by  the  officer  of  the 
local  authority.  The  removal  was  effected  without  the  consent  of  the  child's  father, 
and  without  any  magisterial  order  having  been  obtained  under  the  corresponding 
section  42  of  the  Public  Health  (Scotland)  Act,  1867  (30  &  31  Vict.  c.  101).  The  child 
ha\'ing  died  shortly  after  its  admission  to  the  hospital,  the  father  brought  an  action 
of  damages  against  the  local  authority,  alleging  that  its  death  had  been  caused  by  the 
negligent  manner  in  which  its  removal  to  the  hospital  had  been  conducted  : — Held, 
that  as  the  removal  had  not  been  effected  under  the  above-mentioned  section,  the 
defendants  M^ere  not  protected  by  section  118  of  the  same  Act  (corresponding  to 
section  265  of  this  Act).  Mitchell  v.  Aberdeen  (Magistrates  of),  20  Ct.  of  Sess.  Cas. 
(4th  ser.)  253.  In  another  case  precisely  similar,  except  that  the  consent  of  the 
father  to  the  removal  of  the  child  had  been  first  obtained,  the  same  conclusion  was 
arrived  at.  Sutherland  v.  Aberdeen  {Magistrates  of),  22  Ct.  Sess.  Cas.  (4th  ser.)  95  ; 
32  Scottish  Law  Reporter,  81. 

(h)  These  words  are  to  be  read  reddendo  singula  singulis.  The  justice  is  to  deter- 
mine when  he  makes  the  order,  and  the  local  authority  when  they  make  it. 

The  person  suffering  from  the  disorder  has  no  option  as  to  his  removal,  if  an  order 
be  made. 

(i)  In  Booker  v.  Taylor,  reported  in  the  "Times"  of  November  21st,  1882,  there  had 
been  an  order  for  the  removal  of  a  child  under  this  section.  The  mother  of  the  child 
resisted  the  removal,  and  was  summoned  for  so  doing.  At  the  hearing  the  magis- 
trates entered  into  the  validity  of  the  order  and  declined  to  convict,  but  the  court 
held  they  M-ere  wrong  in  so  doing ;  that  they  had  no  right  to  go  behind  the  order 
and  enter  into  its  validity  ;  and  that  they  were  bound  upon  the  evidence  to  convict  if 
there  had  been  an  obstruction. 


Removal  to 
hospital  of 
infected 
persons 
brought  by 
ships. 


Penalty  on 
exposure 
of  infected 
persons  and 
things. 


125.  -^i"iy  local  authority  may  make  regulations  (a)  (to  be  approved 
of  by  the  Local  Government  Board)  for  removing  to  any  hospital  to 
which  such  authority  are  entitled  to  remove  patients, (6)  and  for  keeping 
in  such  hospital  so  long  as  may  be  necessary,  any  persons  brought  within 
their  district  by  any  ship  or  boat  who  are  infected  with  a  dangerous 
infectious  disorder,  and  such  regulations  may  impose  on  offenders 
against  the  same  reasonable  penalties  not  exceeding  forty  shillings  for 
each  offence. (c) 

This  section  is  extended  to  ships  by  the  Public  Health  (Ships)  Act,  1885  (48  &  49 
Vict.  c.  35),  post. 

(a)  As  to  the  publication  of  these  regulations,  see  section  188,  post. 

(b)  That  is,  under  the  last  section  or  section  131,  ^^osi. 

(c)  See  as  to  the  recovery  of  penalties,  section  251,  post. 

126.  Any  person(a)  who — 

(1.)  While  suffering  from  any  dangerous(?^)  infectious  disorder  wil- 
fully exposes  himself  without  proper  precautions  against 
spreading  the  said  disorder  in  any  street,  public  place,  shop, 
inn,(c)  or  public  conveyance, (cZ)  or  enters  any  public  con- 
veyance without  previously  notifying  to  the  owner,  conductor, 
or  driver  thereof  that  he  is  so  suffering  ;  or 

(2.)  Being  in  charge  of  any  person(e)  so  suffering,  so  exposes  such 
sufferer ;(/)  or 
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(3.)  Gives,  lends,  sells,  transmits,  or  exposes,  without  previous  disin-  Section  126. 
fection,  any  bedding,  clothing,  rags,  or  other  things  which  have 
been  exposed  to  infection  from  any  such  disorder,(y) 

shall  be  hable  to  a  penalty  not  exceeding  five  pounds  and  a  person 
who,  while  suffering  from  any  such  disorder,  enters  any  public  convey- 
ance withoiit  previously  notifying  to  the  owner  or  driver  that  he  is  so 
suffering,  shall  in  addition  be  ordered  by  the  court  to  pay  such  owner 
and  driver  the  amoimt  of  any  loss  and  expense  they  may  incur  in 
carrying  into  effect  the  provisions  of  this  Act  with  respect  to  disinfection 
of  the  conveyance.  (/) 

Provided  that  no  proceedings  under  this  section  shall  be  taken  against 
persons  transmitting  with  proper  precautions  any  bedding,  clothing, 
rags,  or  other  things  for  the  purpose  of  having  the  same  disinfected. (/t) 

This  section  is  extended  to  ships  by  the  Pablic  Health  (Ships)  Act,  1875  (48  &  49 
Vict.  c.  35),  imd. 

(a)  It  has  been  held  to  be  an  indictable  offence  to  expose  unnecessarily  persons 
infected  with  smallpox,  wliether  produced  by  inoculation  or  otherwise,  in  the  public 
streets.  B.  v.  Vantandillo,  4  M.  &  S.  73  ;  i?.  v.  Burnett,  ih.  272.  These  decisions 
were  cases  of  exposing  children  while  suffering  from  disease.  The  text  applies  not 
only  to  such  cases  but  to  adults  exposing  themselves. 

In  Best  v.  Stapp  or  Staff,  2  C.  P.  D.  191u.,  a  person  knowingly  took  a  child 
recovering  from  smallpox  to  a  lodging  at  the  seaside,  without  communicating  this 
fact,  and  the  children  of  the  lodging-house  keeper  caught  the  infection,  and  two  of 
them  died.  It  was  lield  that  an  action  for  damages  at  the  suit  of  the  lodging-house 
keeper  was  maintainable.  Whether  if  there  had  been  no  knowledge  on  the  part  of 
the  lodger  the  action  could  have  been  maintained,  qmery. 

(b)  See  section  124,  note  (&),  ante,  p.  143. 

(c)  The  introduction  of  the  shop  and  the  inn  are  new.    As  to  what  is  an  inn,  see 
section  128,  note  (c),  post,  p.  147. 

{(T)  A  public  conveyance  appears  to  be  one  which  plies  openly  and  publicly  for 
passengers.  A  fly  which  is  hired  from  an  innkeeper  or  jobmaster  may  possibly  not 
he  within  the  provisions  of  the  section. 

Where  the  53  &  54  Vict.  c.  34  is  adopted,  section  11  provides  that  any  person  who 
hires  or  uses  a  public  conveyance  other  than  a  hearse  for  the  conveyance  of  the  body 
of  a  person  who  has  died  from  any  infectious  disease  without  previously  notifying  to 
the  owner  or  driver  of  such  public  conveyance  that  the  person  whose  body  is  or  is 
intended  to  be  so  conveyed  has  died  from  infectious  disease,  and  after  any  such 
notification  as  aforesaid,  any  owner  or  driver  of  a  i)ublic  conveyance  other  tlran  a 
hearse,  which  has  been  used  for  conveying  the  body  of  a  person  who  has  died  from 
infectious  disease,  who  shall  not  immediately  afterwards  provide  for  the  disinfection 
of  such  conveyance,  shall  be  guilty  of  an  oft'ence  under  this  Act. 

((?)  This  person  may  be  an  adult,  as  it  seems,  as  well  as  a  child.  But  it  would  not 
include  a  dead  person.  See,  however,  the  provisions  of  53  &  54  A^ict.  e.  34,  s.  11,  set 
out  in  the  preceding  note. 

(/)  A  medical  man  in  practice  at  Tunbridge  sent  a  patient  who  was  suffering  from 
scarlet  fever  to  the  fever  Iiospital  there  with  a  certificate,  directing  him  to  walk  in 
the  middle  of  the  road  and  not  to  talk  to  any  one,  but  in  consec|uence  of  an  alleged 
informality  in  the  certificate,  the  patient  was  refused  admission,  whereupon  the 
medical  man  walked  with  him  through  the  streets  of  the  town  to  the  residence  of 
the  chairman  of  the  local  board,  from  whom  after  some  delay  he  obtained  an  order 
for  the  man's  admission  to  the  hospital.  He  then  returned  with  the  patient  to  the 
police  station  to  procure  the  ambulance  to  convey  him  thither.  On  an  information 
against  the  medical  man  under  this  sub-section,  the  justices  were  of  opinion  that  it 
was  not  proved  before  them  that  the  medical  man  "had  charge  of"  tlie  patient, that 
he  had  not  wilfully  exposed  the  patient  in  any  street  or  public  place  "without 
proper  precaution,"  and  that  he  had  made  the  best  use  of  the  means  at  his  disposal 
to  prevent  the  spread  of  the  fever,  and  they  refused  to  convict  him.  It  was 
held  that  the  justices  were  right.  Tunbridge  Wells  Local  Board  v.  Bisshofp,  2 
C.  P.  D.  187.    'In  Malloch  v.  Hunter,  21  Ct.  of  Sess.  Gas.  (4th  series),  J.  C.  22  ;  31 
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Note  to 
Section  126. 


Penalty  on 
failing  to 
provide  frr 
disinfection 
of  public 
conveyance. 


Scottish  Law  Reporter,  332  ;  Adam's  Just.  Rep.,  33.5,  -a  medical  practitioner  was 
charged  with  contravening  the  corresponding  section  (section  149)  of  the  Public 
Health  (Scotland)  Act,  1867,  in  so  far  as  he,  being  the  person  in  charge  of  A.  B.,  a 
person  suffering  from  enteric  fever,  being  an  infectious  disorder,  did  wilfully  expose 
him  while  so  suffering  by  placing  him  in  a  cab  and  conveying  him  from  his 
lodgings  to  a  hospital  without  talking  pi'oper  precautions  against  spreading  the 
disorder.  The  cab  being  a  public  conveyance  was  fuj'nished  with  leather  fittings,  but 
there  was  no  evidence  as  to  what  other  precautions  were  necessary.  The  magistrate 
convicted  the  accused  : — Held,  on  appeal,  (1)  that  there  was  no  offence  committed 
unless  the  patient  was  conveyed  without  proper  precantions ;  (2)  that  the  onus  lay  on 
the  prosecutor  to  prove  what  precautions  were  necessary  and  that  they  had  not  henn 
used  ;  (3)  that  as  the  prosecutor  had  failed  to  discharge  this  omis  the  conviction  must 
be  quashed. 

(g)  It  is  presumed  that  this  sub-section  would  cover  the  case  of  a  fly  hired  for  the 
conveyance  of  an  infected  person  and  subsequently  let  for  liiie  without  previous 
disinfection.  During  recent  epidemics  of  cholera  in  Egypt,  France,  and  the  Black 
Sea  ports,  the  Local  Government  Board  issued  regulations  under  section  130,  for  the 
disinfection  of  rags  from  that  country.  And  see  the  52  &  53  Vict.  c.  64,  i^ost.  From 
an  answer  given  in  Parliament  by  the  President  of  the  Local  Government  Board, 
on  the  23rd  February,  1886,  it  would  appear  to  be  the  opinion  of  the  department 
that  the  provisions  of  this  section  do  not  extend  to  the  removal  in  a  public  con- 
veyance of  the  dead  body  of  a  person  who  has  died  of  an  infectious  disorder.  Such 
a  case  is  not  provided  for  by  the  Act :  as  already  stated,  however,  the  omission  is 
now  provided  for  by  53  &  54  Vict.  c.  34,  s.  11,  j^ost. 

(h)  As  to  the  recovery  of  this  penalty,  see  section  251,  post. 

(i)  See  the  next  section.  It  will  be  abserved  that  this  clause  applies  only  to 
a  public  convej'ance,  as  to  which  see  note  (</),  supra.  If  a  conveyance  other  than 
one  which  is  within  the  meaning  of  this  clause  was  used  without  notification  by  a 
person  suffering  from  an  infectious  disease,  the  owner  would  probably  be  entitled  to 
recover  as  damages  the  expenses  of  its  disinfection,  on  the  principle  of  the  decision 
in  Best  v.  Staff,  ante. 

(k)  See  section  122,  ante,  p.  143,  and  the  provisions  of  53  &  54  Vict.  c.  34,  post. 

127.  Every  owner  or  driver  of  <a  public  conveyance(a)  shall  imme- 
diately provide  for  the  disinfection  of  such  conveyance  after  it  has  to  his 
knowledge (6)  conveyed  any  person  suffering  from  a  dangerous  infectious 
disorder  ;  and  if  he  fails  to  do  so  he  shall  be  liable  to  a  penalty  not 
exceeding  five  pounds  but  no  such  owner  or  driver  shall  be  required  to 
convey  any  person  so  sufiFering  until  he  has  been  paid  a  sum  sufficient  to 
cover  any  loss  or  expense  incurred  by  him  in  carrying  into  effect  the 
provisions  of  this  section. 

(a)  See  section  126,  notes  (d),  (g),  and  (i). 

(b)  That  is,  whether  he  has  been  aware  of  the  persons  having  been  infected  at  the 
time  he  was  conveyed,  or  has  only  discovered  it  afterwards. 

As  to  the  obligation  of  the  owner  or  driver  of  a  public  conveyance  to  disinfect  such 
conveyance  after  it  has  been  used  for  carrying  the  dead  body  of  a  person  who  has  died 
of  infectious  disease,  see  53  &  54  Vict.  c.  34,  s.  11.  j^ost. 

(c)  See  as  to  the  recovery  of  this  penalty,  section  251,  post. 

(d)  This  will  be  an  answer  to  any  proceeding  for  disobedience  of  a  hackney  carriage 
bye-law,  or  to  proceedings  under  10  &  11  Vict.  c.  89,  s.  52. 


Penalty  on         128.  person  who  knowingly  lets  for  hire  any  house,  room,  or 

inwhfch°i'n-^  P^""^  ^  house  in  which  any  person  has  been  suffering  from  any 
fected  persons  dangerous  infectious  disorder,  without  having  such  house,  room,  or  part 
have  been  of  a  house,  and  all  articles  therein  liable  to  retain  infection,  disinfected 
lodging.  ^YiQ  satisfaction  of  a  legally  qualified  medical  practitioner, (a)  as 

testified  by  a  certificate  signed  by  him,  shall  be  liable  to  a  penalty  not 

exceeding  twenty  pounds. (6) 

For  the  purposes  of  this  section,  the  keeper  of  an  inn  shall  be  deemed 
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to  let  for  hire  part  of  a  house  to  any  person  admitted  as  a  guest  into  Section  128. 
such  inu.(c) 

This  section  is  extended  to  slups  by  tJie  Public  Health  (Ships)  Act,  1885  (48  &  49 
Vict.  c.  35), 

(a)  Tliat  is,  a  medical  practitioner  duly  registered  iinder  21  &  22  Vict.  c.  90,  s.  34, 
and  49  &  50  Vict.  c.  48,  s.  27.    As  to  tlie  certificate,  see  21  &  22  Vict.  c.  90,  s.  38. 

(b)  See  as  to  the  recovery  of  tliis  penalty,  section  251,  pod.  Admitting  persons  to 
niglit  slielters  at  a  charge  of  one  penny  per  head  per  night,  is  not  a  letting  to  hire  of 
the  honse  or  part  of  a  house  used  for  that  pui'pose.   Colclongli,  v.  Edwards,  57  J.  P.  772. 

(c)  An  inn  is  defined  to  be  a  house  in  which  travellers,  passengers,  wayfaring  men, 
and  other  snch  like  casual  guests,  are  accommodated  with  lodgings,  and  whatsoever 
they  reasonably  desire  for  themselves  and  their  horses  while  on  their  way.  Burn's 
Justice,  vol.  i.,  p.  64  ;  R.  v.  Luellin,  12  Mod.  445  ;  Thompson  v.  Lacy,  3  B.  &  Aid.  283  ; 
Reg.  V.  Ri/mer,2  Q.  B.  D.  136;  46  L.  J.  M.  C.  108  ;  35  L.  T.  (n.s.)  774;  25  W.  R. 
415  ;  41  j.  P.  199. 

Where  tlie  53  &  54  Vict.  c.  34,  has  l)ecn  adopted  the  lessor  will  generally  have 
means  of  knowing  whether  infectious  disease  has  existed  on  the  premises  or  not,  for 
by  section  7  of  that  Act  a  penalty  is  imposed  upon  persons  who  cease  to  occupy  any 
house,  room,  or  part  of  a  house  in  which  any  person  has  within  the  preceding  six 
weeks  been  suffering  from  an  infectious  disease,  unless  the  house,  &c.,  has  first  been 
disinfected  or  unless  notice  of  the  existence  of  the  disease  has  been  given  to  the 
owner  of  the  house,  &c.    See  the  section  in  extenso,  post. 

See  also  53  &  54  Vict.  c.  70,  s.  75,  post,  as  to  the  condition  to  be  implied  on  letting 
of  houses  for  the  working  classes. 

129.  Any  person  letting  for  hire  or  showing  for  the  purpose  of  Penalty  on 
letting  for  hire  any  house  or  part  of  a  house,  who  on  being  questioned  persons 

by  any  person  negotiating  for  the  hire  of  such  house  or  part  of  a  house  makino-  f°alse* 
as  to  the  fact  of  there  being  or  within  six  weeks  previously  having  been  statements  as 
therein  any  person  suffering  from  any  dangerous(rt)  infectious  disorder,  *9  infectious 
knowingly  makes  a  false  answer  to  such  question,  shall  be  liable,  at  the 
discretion  of  the  court,  to  a  penalty  not  exceeding  twenty  pounds,  or  to 
imprisonment,  with  or  without  hard  labour,  for  a  period  not  exceeding 
one  month  (./>) 

(a)  See  section  124,  note  {h),  ante,  p.  143. 

(6)  As  to  the  prosecution  for  this  offence,  see  section  251,  post.  Reference  may  be 
made  to  the  Housing  of  the  Working  Classes  Act,  1890,  s.  75,  post,  as  to  the  implied 
warranty  on  the  letting  of  certain  houses. 

It  is  provided  by  53  &  54  Vict.  c.  34,  s.  7,  piost,  that  every  person  ceasing  to  occupy 
any  house,  room,  or  part  of  a  house,  and  who  on  being  questioned  by  the  owner 
thereof  or  by  any  person  negotiating  for  the  hire  of  such  house,  &c.,  as  to  the  fact  of 
there  having  within  six  weeks  previously  been  therein  any  person  sufl'ering  from  any 
infectious  disease,  knowingly  makes  a  false  answer  to  such  question,  shall  be  lialjle 
to  a  penalty  not  exceeding  101. 

130.  The  Local  Government  Board  may  from  time  to  time  make,  Power  of 
alter,  and  revoke  such  regulations  (a)  as  to  the  said  Board  may  seem  fit,  Local  Govern- 
with  a  view  to  the  treatment  of  persons  affected  with  cholera,  or  any  "^^^ke'^'^^^ 
other  epidemic,  endemic,  or  infectious  diseases, and  preventing  the  regulations, 
spread  of  cholera  and  such  other  diseases,  as  well  on  the  seas,  rivers,  and 

waters  of  the  United  Kingdom,  and  on  the  high  seas  within  three  miles 
of  the  coast  thereof,  as  on  land  ;  and  may  declare  by  what  autho- 
rity or  authorities  such  regulations  shall  be  enforced  and  executed. (c) 
Regulations  so  made  shall  be  published  in  the  London  Gazette,  and 
such  publication  shall  be  for  all  purposes  conclusive  evidence  of  such 
regulations.  ((Z) 

Any  person  wilfully  neglecting  or  refusing  to  obey  or  carry  out  or 
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Section  130.  obstructing  the  execution  of  any  regulation  made  under  this  section  shall 
be  liable  to  a  penalty  not  exceeding  fifty  pounds. («) 

(a)  See  the  cholera  regulations  and  the  regulations  as  to  the  disinfection  of  rags 
issued  by  the  Local  Government  Board  set  out  in  the  Appendix,  post.  The  memo- 
randa affixed  to  these  orders  by  the  medical  officer  of  the  Board  should  be  carefully 
perused. 

(b)  As  to  what  diseases  are  epidemic  or  endemic,  see  section  134,  note  (a),  post, 
p.  151.  Query,  whether  until  publication  in  the  Gazette,  the  regulations  will  have 
the  force  of  law. 

(f)  It  is  provided  by  52  &  53  Vict.  c.  64,  jjost,  that  regulations  made  under  the 
above  section  may  provide  for  such  regulations  being  enforced  and  execi^ted  by  the 
officers  of  customs  as  well  as  by  other  authorities  and  officers,  and  without  prejudice 
to  the  generality  of  the  powers  conferred  by  the  above  section,  may  provide  for  the 
detention  of  vessels  and  of  persons  on  board  vessels,  and  for  the  duties  to  be  performed 
by  pilots,  masters  of  vessels,  and  other  jjersons  on  board  A'essels.  The  regulations 
now  in  force  and  made  under  the  above  section  are  set  out  in  full  after  the  text  of 
the  52  &  53  Vict.  c.  64,  post. 

(d)  See  section  135,  post,  p.  152,  and  the  note  thereon.  The  publication  in  the 
Gazette  is  evidence  of  the  making  and  issue  of  the  regulations. 

(e)  See,  as  to  the  recovery  of  this  penalty,  section  251,  post. 


Hospitals. 

Power  of  local  131.  Any  local  authority  may  (a)  provide  for  the  use  of  the  inhabi- 
authority  to  tants(fc)  of  their  district  hospitals  or  temporary  places  for  the  reception 
provide  i\-^q  sick,  and  for  that  purpose  may — 

Themselves  build  such  hospitals  or  places  of  reception  or 

Contract  for  the  use  of  any  such  hospital  or  part  of  a  hospital  or  place 
of  reception  ;(d)  or 

Enter  into  any  agreement  with  any  person  having  the  management 
of  any  hospital,  for  the  reception  of  the  sick  inhabitants  of  their 
district,  on  payment  of  such  annual  or  other  sum  as  may  be  agreed 

Two  or  more  local  authorities  may  combine  in  providing  a  common 
hospital,  (/) 

The  provisions  of  this  section  are  now  extended  to  ships  by  the  48  &  49  Vict, 
c.  35,  post. 

(a)  This  word  is  permissive  ;  the  section  does  not  create  a  duty. 

It  has  been  held  that  under  this  section  a  local  authority  may  establish  a  hospital 
in  another  district  without  the  consent  of  the  local  authority  of  that  district. 
Withington  Local  Board  v.  Manchester-  {Mayor,  tt'C,  of)  [1893],  2  Ch.  19  ;  62  L.  J.  Ch. 
393  ;  68  L.  T.  (n.s.)  330 ;  41  W.  R.  306 ;  57  J.  P.  340  ;  2  R.  367. 

By  42  &  43  Vict.  c.  54,  s.  14,  it  is  provided  that  if  it  appear  to  the  guardians  of 
any  union  desirable  that  any  hospital  or  building  vested  in  them  as  guardians  lender 
the  Acts  relating  to  the  relief  of  the  poor,  should  be  vested  in  them  as  the  rural 
sanitary  authority  of  such  union,  for  the  reception  of  persons  suiTering  from  any 
dangerous  infectious  disorder,  the  guardians  may,  by  resolution,  to  be  confirmed  by 
order  of  the  Local  Government  Board,  transfer  such  hospital  or  building  accordingly, 
and  from  and  after  the  date  named  in  the  order  such  hospital  or  building  shall  be 
deemed  to  be  vested  in  the  guardians  as  the  rural  sanitary  authority  of  the  union, 
for  the  use  of  the  inhabitants  of  the  union  or  part  thereof  named  in  the  resolution 
and  order.  If  the  same  is  to  be  for  the  use  of  the  inhabitants  of  any  part  of  the 
union  comprised  in  an  urban  sanitary  district,  the  order  mav  determine  the  contribu- 
tion to  be  made  by  the  urban  sanitary  authority  of  such  district  towards  the  main- 
tenance of  the  hospital  or  building.  Where  an  urban  sanitary  district  comprises 
pait  of  the  union,  and  the  said  liospital  or  building  is  not  to  be  for  the  use  of  the 
inhabitants  of  that  part,  the  order  may  determine  the  value  of  the  interest  of  that 
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part  of  the  union  in  such  liospital  oi'  ljuihiing,  and  the  manner  in  A\-hirh  such  \'aluc      Note  to 
is  to  be  paid  to  tliat  part  by  the  residue  of  the  union  for  wliose  use  the  liosjhtal  or  Section  131. 
building  is  to  be  kept,  and  the  a]iplication  of  the  same  so  paid. 

For  the  powers  of  the  district  asylums  boards  in  the  jnetropolis  to  provide 
hospitals,  see  30  Vict.  c.  6  ;  .31  &  32  Vict.  c.  122,  s.  35  ;  32  &  33  Vict.  c.  63  ;  33  &  34 
Vict.  c.  18,  ss.  1,  2  ;  34  &  35  Vict.  c.  108,  s.  10  ;  39  &  40  Vict.  c.  61,  ss.  40—42  ; 
42  &  43  Vict.  c.  6  ;  42  &  43  Vict.  c.  54,  s.  13  ;  54  &  55  Vict.  c.  76,  .ss.  75—81. 

As  to  the  powers  of  local  authorities  to  petition  county  councils  for  the  establish- 
ment of  isolation  hospitals,  see  tlie  Isolation  Hospitals  Act,  1893  (56  &  57  Vict.  c.  68), 
in  the  Appendix,  jMst- 

(b)  This  provision  does  not  supersede  the  duty  of  a  board  of  guardians  to  provide 
hospital  accommodation  for  jjaupers.  It  gives  to  rural  district  councils,  however, 
greater  power  than  that  which  tiie  guardians  possess  under  the  Poor  Law  Acts,  for 
the  hospitals  provided  under  this  Act  are  for  the  reception  of  the  sick,  whether 
paupers  or  not. 

(c)  It  has  already  been  observed  that  the  local  authoritj^  are  merely  enabled,  and 
not  required,  to  provide  hospitals  imder  this  section.  The  statute  will  not,  therefore, 
be  any  defence  to  an  action  against  the  authority,  nor  will  it  prevent  an  injunction 
from  issuing  against  them  if  they  erect  a  hospital  for  infectious  disease  so  as  to  be  a 
nuisance  to  any  person.  This  was  so  held  with  reference  to  similar  permissive 
provisio)is  in  the  Metrop)olitan  Poor  Act,  1867  (30  Vict.  c.  6),  in  Managers  of  the 
Metropolitan  Asylum  District  v.  Hill  and  Others,  6  App.  Gas.  193  ;  50  L.  J.  Q.  B.  353  ; 
44  L.  T.  (n.S.)  653  ;  27  W.  E.  617  ;  45  J.  P.  664. 

With  regard  to  hospitals  for  smallpox  or  fever  patients,  it  has  been  questioned 
how  far  they  could  be  erected  in  a  town.  In  Baines  v.  Baker,  Amb.  159  ;  3  Atk. 
7£0,  the  Lord  Chancellor  refused  an  injunction  to  stay  the  erection  of  a  smallpox 
hospital  in  Coldbath  Fields,  in  London,  and  referred  to  a  case  of  R.  v.  Frewen,  where 
on  indictment  for  a  nuisance  in  erecting  such  a  hospital  in  Sussex,  the  defendant  was 
acquitted;  and  see  R.  v.  Sutton,  4  Burr.  1116.  In  Managers  of  tlie  Kensington 
Sick  Asylum  District  v.  Gunter  (not  reported),  Wickens,  V.C.,  intimated  an  opinion 
in  conformity  with  the  previous  decision.  The  rule  in  such  cases  seems  to  be  that 
laid  down  by  Lord  Blackburn  in  Metropolitan  Asylum  Board  v.  Hill,  sup., 
"  To  gather  together  in  one  spot  patients  suft'ering  from  infectious  disease  is  lawful, 
but  it  must  be  under  such  guards  as  not  to  endanger  the  public  health  by  com- 
municating this  infectious  disease  ;  and,  as  it  seems  to  me,  so  as  not  to  produce 
injury  to  the  rights  of  the  owners  of  adjoining  property  by  producing  a  nuisance  to 
it."  In  a  Scotch  case,  Mutter  v.  Fyfe,  11  Ct.  of  Sess.  Gas.  (2nd  series),  303,the  Gourt 
of  Session  held  that  a  cholera  hospital  was  not  necessarily  a  nuisance,  and  refused  to 
restrain  its  erection. 

In  Gliambers  v.  Managers  of  the  Metropolitan  Asylums  District,  25  S.  J.  834,  Gave 
and  Kay,  JJ.,  granted  an  interlocutory  injunction  restraining  the  defendants 
until  the  trial  of  the  action  from  sending  any  more  smallpox  patients  into  their 
Fulham  hospital.  The  court  appear  to  have  acted  upon  evidence  given  to  the  effect 
that  the  hospital  was  a  centre  of  contagion.  In  Fleet  v.  The  Managers  of  the  Metropo- 
litan Asylums  District,  1  T.  L.  R.  80,  the  defendants  had  established  within  685  yards 
of  the  plaintiff's  house  a  small  pox  camp.  The  plaintiff'  alleged  that  the  health  of  the 
neighbourhood  had  been  endangered  by  the  camp,  and  that  the  camp  was  a  nuisance, 
and  claimed  an  injunction  to  restrain  the  defendants  from  maintaining  it.  Pearson,  J., 
held  that  the  plaintiff  had  failed  to  prove  that  there  was  any  danger  to  him  or  those 
residing  upon  his  property,  and  that  the  action  must  be  clismissed.  This  decision 
Avas  affirmed  by  the  Gourt  of  Appeal,  2  T.  L.  E.  361.  In  the  course  of  his  judgment, 
GoTTON,  L.J.,  pointed  out  that  it  was  for  the  plaintiffs  to  prove  an  apprecialile  injury 
to  their  property.  (And  see  Saunders  v.  Neiv  JVindsor  (Mayor,  cfcc.,  of),  "  Law 
Times,"  18th  September,  1886,  and  the  decision  of  Gharles,  J.,  in  Matthews  v. 
Sheffield  {Mayor,  ctr.,  of),  "Law  Times,"  7th  October,  1887.)  In  a  subsequent  case, 
where  such  appreciable  injury  was  proved,  an  interim  injunction  was  granted, 
restraining  a  sanitary  authority  from  continuing  a  smallpox  hos]3ital.  Bendeloio  v. 
Worthy  Union  {Guardians  of),  57  L  J.  Ch.  762  ;  57  L.  T.  (n.s.)  849  ;  36  W.  R.  168; 
4  T.  L.  E.  67.  See  also  Garton  v.  Guildford,  Godalming,  and  Woking  Joint  Hospital 
Board,  "  Times,"  23rd  March,  1895. 

The  defendants  proposed  to  establish  a  smallpox  hospital  on  land  of  their  own  in 
an  adjoining  district  within  240  yards  of  two  public  roads,  within  90  yards  of  a 
much  used  part  of  a  cemetery,  and  within  256  yards  of  the  nearest  residence. 
Plaintiff  contended  that  what  the  defendants  proposed  to  do  amounted  to  a  piiblic 
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Note  to  nuisance  as  being  dangerous  to  the  health  of  the  neighbourhood,  and  applied  for  an 
Section  131.  injunction  : — Held,  that  in  the  present  state  of  science  the  plaintiff  had  failed  to 

  show  that  there  was  a  probability  that  the  apprehended  danger  would  in  fact  ensue. 

Attorney-General  v.  Manchester  {Mayor,  d:c.,  of)  [1893],  2  Ch.  87  ;  62  L.  J.  Ch.  459  ; 
61  L.  t.  (n.s.)  608  ;  41  W.  R.  459  ;  57  J.  P.  343  ;  3  R.  427  ;  9  T.  L.  R.  315. 

(d)  Before  contracting  for  the  iise  of  any  building  other  than  a  hospital  or  part  of 
a  hospital,  it  may  be  well  to  incpiire  whether  there  is  any  covenant  which  prevents 
the  use  of  the  premises  as  a  hospital.  The  use  of  premises  for  this  purpose  has 
been  held  to  be  a  business  where  the  patients  made  small  payments  according  to 
their  means.  Bramwell  v.  Lacy,  10  Ch.  D.  691  ;  48  L.  J.  Ch.  339  ;  40  L.  T.  (n.s.) 
361  ;  27  W.  R.  463  ;  43  J.  P.  446  ;  Portman  v.  Home  Hospitals  Association,  W.  N. 
(1879),  196. 

The  establishment  of  a  hospital  for  the  treatment  of  oiit-door  patients,  suffering 
from  diseases  of  the  throat,  nose,  ear,  skin,  and  eye,  fistula,  and  other  diseases,  was 
held  to  be  a  breach  of  a  covenant  in  a  building  lease  against  carrying  on  certain 
spiecified  trades,  or  doing  any  act  "  which  shall  or  may  be  or  grow  to  the  annoyance, 
nuisance,  grievance,  or  damage  of  the  lessor,  his  heirs,  or  assigns,  or  the  inhabitants 
of  the  neighbouring  or  adjoining  houses,"  and  will  be  restrained  by  injunction.  In 
order  to  enforce  such  a  covenant  it  is  not  necessary  to  show  that  actual  damage  or 
pecuniary  loss  has  been  sustained.  It  is  sufficient  without  proving  actual  risk  of 
infection  that  sensible  people  feel  a  reasonable  ai^prehension  of  risk  and  interference 
with  the  pleasurable  enjoyment  of  their  houses  for  ordinary  purposes,  as  distin- 
guished from  a  mere  fanciful  feeling  of  distaste  entertained  by  sensitive  persons. 
Per  LiNDLBY,  L.J. :  Without  deciding  that  the  existence  of  such  a  hospital  is  per  se 
an  annoyance,  the  apprehension  of  risk  of  infection  entertained  by  reasonable  men 
amounts  to  a  breach  of  the  extra  protection  intended  to  be  given  to  the  covenantee  by 
the  introduction  into  the  covenant  of  the  words  "annoyance  and  grievance,"  in 
addition  to  "nuisance  or  damage."  Harrison  v.  Good,  L.  R.  11  E(p  338,  in  limiting 
the  term  "nuisance"  in  a  restrictive  covenant  to  that  which  is  a  legal  nuisance 
questioned : — Held,  also,  that  the  covenant  was  not  confined  to  the  lessor  and  his  own 
sub-tenants,  but  would  be  broken  by  annoyance  to  the  inhabitants  of  neighbouring 
or  adjoining  houses.  Tod-Heatley  v.  Benham,  40  Ch.  D.  80;  58  L.  J.  Ch.  83;  60  L.  T. 
(n.s.)  241  ;  37  W.  R.  38  ;  5  T.  L.  R.  9. 

The  subsequent  sections,  175,  176,  enable  the  local  authority  to  procure  the 
land  required  for  the  site,  and  section  207  and  the  following  sections  provide  for 
the  cost. 

(e)  As  to  the  power  of  guardians  to  subscribe  towards  the  maintenance  and 
support  of  a  hospital  or  infirmary,  see  14  &  15  Vict.  c.  105,  s.  4  ;  32  &  33  Vict, 
c.  63,  s.  16  ;  42  &  43  Vict.  c.  54,  s.  10.  As  to  the  power  of  the  Metropolitan  Asylum 
Board  to  contract  with  local  authorities  in  the  metropolis,  see  54  &  55  Vict.  c.  76, 
ss.  76,  80. 

(/)  There  are  not  sufficient  details  provided  here  to  enable  this  combination 
generally  to  be  carried  into  practical  oj)eration,  but  if  an  agreement  be  properly 
drawn,  it  may  be  possible  to  effect  a  combination  which  will  act  satisfactorily. 

132.  ^iiy  expenses  incurred  by  a  local  authority  in  maintaining  in 
a  lios[)ital,  or  in  a  temporary  place  for  the  reception  of  the  sick  (whether 
or  not  belonging  to  such  authority),  a  patient  who  is  not  a  pauper  shall 
be  deemed  to  be  a  debt  due  from  such  patient  to  the  local  authority,  and 
may  be  recovered  from  him  at  any  time  within  six  months  after  his 
discharge  from  such  hospital  or  place  of  reception,  or  from  his  estate  in 
the  event  of  his  dying  in  such  hospital  or  place. 

This  section  is  extended  to  ships  by  the  48  &  49  Vict.  c.  35,  post.  See  also  53  &  54 
Vict.  c.  34  (post),  s.  12,  as  to  the  detention  in  a  hospital  of  a  person  suH'ering  from 
infectious  disease,  and  sections  9  and  10  of  the  same  Act  as  to  the  burial  of  persons 
dying  in  a  hospital  of  infectious  disease. 

The  local  authority  are  bound  to  receive  into  their  hospital  all  sick  inhabitants  of 
their  district,  whether  paupers  or  not ;  but  if  the  guardians  of  the  poor  law  union 
send  their  paupers  to  such  hospital,  it  seems  that  they  must  be  prepared  to  pay  for 
their  maintenance.  See  Reg.  v.  Eawtenstall  (Mayor,  &c.,  of),  "Times,"  2nd  August, 
1894. 
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As  regards  a  person  not  a  pauper,  he  or  the  person  at  whose  request  he  is  placed  in      Note  to 
tlie  hospital  will  be  liable  to  pay  the  cost,  and  if  he  does  not  do  so  may  be  sued  in  Section  132. 
any  court  for  the  recovery  of  deljts,  with  this  qualification,  that  whereas  the  usual 
statute  of  limitation  for  civil  debts  is  six  years,  here  it  is  six  months. 

133.  Any  local  authority  may,  with  the  sanction  of  the  Local  Power  to 
Government  Board,  themselves  provide  or  contract  with  any  person  to  Provide 
provide  a  temporary  supply  of  medicine  and  medical  assistance  for  the  supply  of 
poorer  inhabitants  of  their  district.  medicine. 

This  section  is  re-enacted  from  31  &  .32  Vict.  c.  115,  s.  10,  but  it  is  not  easy  to  see 
how  it  is  to  be  carried  out.  Apparently  the  object  of  the  section  is  to  secure  the 
services  of  a  competent  i^erson,  and  so  far  the  Local  Government  Board  can  act,  but 
they  can  hardly  scrutinise  the  medicines.  They  may,  perhaps,  determine  that  no 
Ijrovision  is  required  for  the  jiarticular  emergency. 

This  section  is  extended  to  shijis  hy  the  48  &  49  Vict.  c.  35,  post. 

As  to  the  power  of  guardians  to  enter  into  similar  arrangements  with  hospital 
authorities,  see  section  131,  note  (e),  ante,  p.  150. 


Prevention  of  Epidemic  Diseases. 

134.  ^Vhenever  any  part  of  England  appears  to  be  threatened  LocaTGovem 

with  or  is  affected  by  any  formidable  ejndemic,  endemic,  or  infectious  ment  Board  to 

disease, (a)  the  Local  Government  Board (/>)  may  make  and  from  time  to  niake  rcgula- 

time  alter  and  revoke  reoukitions  for  all  or  any  of  the  followino-  purposes  : 

/         I    \  o  r    1  prevention  of 

(namely,)  diseases. 

(1.)  For  the  speedy  interment  of  the  dead  ;  and 

(2.)  For  house  to  house  visitation  ;  and 

(3.)  For  the  provision  of  medical  aid  and  accommodation,  for  the 
promotion  of  cleansing,  ventilation,  and  disinfection,  and  for 
guarding  against  the  spread  of  disease  ; 

and  may  by  order  declare  all  or  any  of  the  regulations  so  made  to  be  in 
force  within  the  whole  or  any  part  or  parts  of  the  district  of  any  local 
authority,  and  to  ap]dy  to  any  vessels,  whether  on  inland  waters  or  on 
arms  or  parts  of  the  sea  within  the  jurisdiction  of  the  Lord  High 
Admiral  of  the  United  Kinodom,  or  the  commissioners  for  executing 
the  office  of  the  Lord  High  Admiral  for  the  time  being,  for  the  period  in 
such  order  mentioned ;  and  may  by  any  subsequent  order  abridge  or 
extend  such  period. 

(a)  Epidemic  diseases  are  "  those  which  prevail  among  a  large  portion  of  the  people 
of  a  country,  rage  for  a  certain  time,  and  then  gradually  diminish  and  disai>pear, 
to  return  again  at  periods  more  or  less  remote.  The  cholera  and  influenza  lately 
appeared  as  ei)idemic  diseases  in  this  country,  and  the  continued  feA'ers  called 
synochus  and  typhus,  and  what  are  termed  the  eruptive  fevers,  as  scarlet  fever,  the 
smallpox,  the  measles,  frequently  prevail  as  epidemics  in  different  j^arts  of  the 
country.  It  is  essential  to  the  medical  notion  of  an  epidemic  disease,  that  it  should 
be  dependent  on  some  common  and  widely  extended  cause,  of  a  tenq^orary  in  contra- 
distinction to  a  persistent  nature." 

Endemic  diseases  are  "  those  peculiar  forms  of  disease  which  arise  spontaneously,  as 
it  is  termed,  in  a  country,  or  in  particular  localities,  and  which  are  ordinarily  pro- 
duced by  the  peculiar  climate,  soil,  air,  water,  &c.  Thus  ague  is  the  endemic  disease 
of  marshy  countries  or  localities,  the  swelled  throat  or  bronchocele  is  endemic  in  the 
Alps,  and  the  plica  in  Poland.    The  word  bears  pretty  much  the  same  signification, 
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Note  to  in  relation  to  the  diseases  of  a  countiy  tliat  the  term  indigenous  does  to  its  plants." 
Section  134,  Penny  Cyclopedia,  in  verbis. 

.  These  diseases,  however,  mnst  be  formidahle,  which  imply  so  extensive  an  existence 
as  to  create  a  very  general  alarm. 

(b)  It  rests  now  with  the  Local  Government  Board  to  determine  how  far  the 
nature  of  the  disease  and  the  extent  of  its  prevalence  is  such  as  to  require  these 
extraordinary  measiires  to  be  taken.  They  have  absolute  control  over  the  regulations 
to  be  prescribed. 

The  metropolis  is  provided  for  by  the  Public  Health  (London)  Act,  1891  (54  &  55 
Vict.  c.  76),  ss.  82,  87. 


Publication        135.  -^U  regulations  and  orders  so  made  by  the  Local  GoA^ernment 
"ndT-d^ers""*  Board  shall  be  published  in  the  London  Gazette,  and  such  pitblication 
shall  be  conclusive  evidence  thereof  for  all  purposes. 

That  is  to  say,  the  production  of  the  Gazette  shall  be  evidence  of  the  making  and 
issuing  of  the  orders.  But  the  copy  produced  must  contain  the  imprint  of  the 
Queen's  printer,  and  pur^^ort  to  be  published  by  authority.  A  conviction  was 
quashed  where  a  court  of  quarter  sessions  had  received  in  evidence  an  entire  page  of 
the  Gazette  not  containing  these  requisites.  Beg.  v.  Lowe,  48  L.  T.  (n.s.)  768  ;  47 
J.  P.  535  ;  52  L.  J.  M.  C.  J22. 


Local  autho-  136.  The  local  authority  of  any  district  within  which  or  part  of 
""^^  x'ecntion  ^^^^^'^^  regulations  so  issued  by  the  Local  Government  Board  are  declared 
of\e"-ulatioB8  ^0  be  in  force,  shall  superintend  and  see  to  the  execution  thereof,  and 
shall  appoint  and  pay  such  medical  or  other  officers  or  persons,  and  do 
and  provide  all  such  acts,  matters,  and  things  as  may  be  necessary  for 
mitigating  any  such  disease, (a)  or  for  superintending  or  aiding  in  the 
execution  of  such  regulations,  or  for  executing  the  same,  as  the  case 
may  require.  Moreover,  the  local  authority  may  from  time  to  time 
direct  any  prosecution  or  legal  proceedings  for  or  in  respect  of  the 
wilful  violation  or  neglect  of  any  such  regulation. (&) 

(a)  The  local  authority  are  not  confined  to  these  regulations.  They  may  also  use 
all  other  measures  which  may  be  recommended  to  them  in  the  emergency,  not  at 
variance  with  the  official  regulations. 

(6)  The  cost  of  such  prosecutions  will  be  a  legal  charge  on  the  funds  of  the 
authority  prosecuting,  in  so  far  as  they  are  not  recovered  from  the  defendants. 
The  prosecutions  in  question  will  be  under  section  140,  ]JOst,  p.  1 53. 

Power  of  137.  The  local  authority  and  their  officers  shall  have  power  of 

entiy.  entry  (a)  on  any  premises(6)  or  vessel  for  the  purpose  of  executing  or 

superintending  the  execution  of  any  regulations  so  issued  by  the  Local 

Government  Board  as  aforesaid. 

(a)  No  warrant  or  previous  demand  is  required.  The  refusal  to  admit  will  be  a 
wilful  obstruction  within  section  140,  ^Josi,  p.  153. 

(6)  See  the  definition  of  premises  in  section  4,  ante,  p.  6. 

Poor  law  138.  Whenever,  in  compliance  with  any  regulation  so  issued  by 

^Titled  t'o''^^^       Local  Government  Board  as  aforesaid,  any  poor  law  medical  officer 
costs  of         performs  any  medical  service  on  board  any  vessel  he  shall  be  entitled  to 
attendance  on  charge  extra  for  such  service,  at  the  general  rate  of  his  allowance  for 
board  vessels,  services  for  the  union  or  place  for  which  he  is  appointed  ;  and  such 
charges  shall  be  payable  by  the  captain  of  such  vessel  on  behalf  of  the 
owners  thereof,  together  with  any  reasonable  expenses  for  the  treatment 
of  the  sick,  (a) 
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Where  such  services  are  rendered  by  any  medical  practitioner(('>)  who  Section  138. 
is  not  a  poor  law  medical  officer,  he  shall  be  entitled  to  charges  for  any 
service  rendered  on  board,  with  extra  remuneration  on  account  of 
distance,  at  the  same  rate  as  those  which  he  is  in  the  habit  of  receiving 
from  private  patients  of  the  class  of  those  attended  and  treated  on  ship- 
board, to  be  paid  as  afoi-esaid.  In  case  of  dispute  in  respect  of  such 
charges,  such  dispute  may,  where  the  charges  do  not  exceed  twenty 
pounds,  be  determined  by  a  court  of  summary  jurisdiction  and  such 
court  shall  determine  summarily  the  amount  which  is  reasonable,  accord- 
ing to  the  accustomed  rate  of  charge  within  the  place  wdiere  the  dispute 
arises  for  attendance  on  patients  of  the  like  class  as  those  in  respect  of 
whom  the  charge  is  made. 

(«)  It  is  not  clear  what  is  meant  liy  this  clause.  The  section  is  taken  from  18  &  19 
Vict.  c.  116,  s.  2.  To  whom  are  tlie  charges  to  he  paid  ?  Apparently  to  the  guar- 
dians of  tlie  iTnion  or  parish,  though  the  captain  is  to  pay  them.  The  proper  meaning 
of  the  section  appears  to  be  that  the  captain  shall  pay  to  the  guardians  the  extra 
charges  of  the  medical  officer,  and  the  expenses  of  the  treatment. 

(6)  He  must  be  registered  imder  21  &  22  Vict.  c.  90,  and  49  &  50  Vict.  c.  48. 

(c)  See  the  definition  in  section  4,  ante,  p.  22,  and  section  251,  post,  as  to  tlie 
mode  of  recovery.  The  only  effect  of  this  section  is  to  provide  the  summary  remedy, 
for  the  provision  as  to  the  charges  is  what  the  law  would  have  recognised  without 
this  enactment. 


139.  The  Local  Government  Board  may,  if  they  think  fit,  by  order  Local  Govern- 

authorise  or  require  any  two  or  more  local  authorities  to  act  together  for  Board 
1  PIT  •  •  f  n  •     k    I       T  J-  J  •  p  combine 

the  purposes  oi  the  provisions  oi  this  Act  relating  to  prevention  or  local  autho- 

epidemic  diseases,  and  may  prescribe  the  mode  of  such  joint  action  and  rities. 

of  defraying  the  costs  thereof. 

See  the  further  provision  in  Part  VIII.  for  the  formation  of  unions  of  districts  for 
any  of  the  purposes  of  this  Act. 

140.  Any  person  who—  Penalty  for 

(1.)  Wilfully  violates  any  regulation  so  issued  by  the  Local  Govern-  obstructfng 
ment  Board  as  aforesaid  ;  or,  the  execution 

of  regulations. 

(2.)  Wilfully  obstructs  any  person  acting  under  the  authority  or  in 
the  execution  of  any  such  regulation, 

shall  be  liable  to  a  penalty  not  exceeding  five  pounds. 

See,  as  to  the  recovery  of  this  penalty,  section  251,  posi. 


MORTUAEIES,  &C.(a) 

141.  Any  local  authority  may,  and  if  required  by  the  Local  Govern-  Power  of  local 
ment  Board  shall,  provide(/'>)  and  fit  up  a  proper  place  for  the  reception  ^"oy°|e'fjior- 
of  dead  bodies  before  interment  (in  this  Act  called  a  mortuary (c)  ),  and  tuaries! '"""^ 
may  make  bye-laws  with  respect  to  the  management  and  charges  for 
use  of  the  same  ;(d)  they  may  also  provide  for  the  decent  and  economical 
interment, (^)  at  charges  to  be  fixed  by  such  bye-laws  of  any  dead  body 
which  may  be  received  into  a  mortuary. 

(ft)  The  provisions  of  this  Act  as  to  mortuaries  are  extended  to  cemeteries  by  the 
Public  Health  (Interments)  Act,  1879  (42  &  43  Vict.  c.  31),  post. 
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Note  to        (h)  See  section  175,  2Md,  p.  244,  as  to  the  i^roviisions  for  acquiring  land  for  a  site. 
Section  141.  It  will  be  observed  that  whereas  formerly  it  was  optional  with  thcTirhan  antbority  to 
provide  a  mortuary,  now  the  Local  Government  Board  can  compel  the  local  authority 
to  provide  one. 

This  section  does  not  apply  to  the  metropolis.  The  Public  Health  (London)  Act, 
1891  (54  &  55  Vict.  c.  76),  ss.  88,  93,  enables  sanitary  authorities  in  the  metropolis  to 
provide  places  for  the  reception  of  dead  bodies. 

(c)  Mortuaries  may  also  be  provided  under  the  Burial  Act,  1852  (15  &  16  Vict.  c.  85), 
s.  42,  which  pro\'ides  that  "  It  sliall  be  lawful  for  any  burial  board,  with  the  approval 
of  the  vestry,  and  subject  to  the  provisions  of  this  Act  and  the  regulations  to  be  made 
thereunder,  and  for  the  churchwardens  and  overseers  of  the  jjoor  of  any  jjarish  in  the 
metropolis  for  which  a  burial  board  shall  not  have  been  apj^ointed  under  this  Act, 
by  the  direction  of  the  vestry,  and  subject  as  aforesaid,  to  hire,  take  on  lease,  or 
otherwise  to  provide  fit  and  proper  jjlaces  in  which  bodies  may  be  received  and  taken 
care  of  jDreviously  to  interment,  and  to  make  arrangements  for  the  reception  and 
care  of  the  bodies  to  be  deposited  therein  ;  and  for  ]3roviding  such  places  such  burial 
boards  may  exercise  the  powers  vested  in  them  under  this  Act  for  providing  burial 
grounds ;  and  such  churchwardens  and  overseers  may  exercise  all  such  powers  as,  under 
the  Act  of  the  fifty -ninth  year  of  King  George  the  Third,  chapter  twelve,  or  other- 
wise, the  churchwardens  and  o^■erseers  of  any  parish  not  having  a  workhouse  might 
exercise  for  pro^'iding  a  workhouse  for  such  parish."  It  has  been  doiibted  whether 
the  provisions  of  this  section  are  extended  to  the  country  at  large  by  16  &  17  Vict, 
c.  134,  s.  7,  as  the  latter  section,  while  so  extending  the  operation  of  15  &  16  Vict, 
c.  85,  ss.  10 — 42  inclusive,  goes  on  to  enumerate  the  purposes  for  which  such 
extension  is  to  be  made,  and  these  purposes  do  not  in  terms  include  the  providing  of 
a  mortuary.  It  is  submitted,  however,  that  no  effect  can  be  given  to  the  16  &  17 
Vict.  c.  134,  s.  7,  in  so  far  as  it  purports  to  extend  the  operation  of  15  &  16  Vict, 
c.  85,  s.  42,  without  holding  that  the  latter  section  is  now  of  general  application. 
See  also  section  7  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  as  to  the 
adoption  of  the  Burial  Acts  in  a  rural  parish.  Brooke-Little's  "Law  of  Burials,"  2nd 
edition,  p.  176,  note. 

(d)  See  as  to  the  making,  &c.,  of  bye-laws,  sections  182 — 188,  post.  The  Local 
Government  Board  have  issued  model  bye-laws  under  the  section.  The  memorandum 
attached  to  these  bye-laws  contains  valuable  suggestions  as  to  the  site  and  structure 
of  the  mortuary  and  as  to  the  arrangements  for  its  administration  ;  these  suggestions 
should  be  carefully  considered  before  a  mortuary  is  erected  and  before  any  rules  are 
adopted  for  its  management. 

(e)  Query,  by  whom  1    Apparently  by  the  local  authority. 

Justice  may       142.  Where  the  body  of  one  who  has  died  of  any  infectious  disease 
in  certain      {g  retained  in  a  room  in  which  persons  Hve  or  sleep,  or  any  dead  body 
removal  of     which  is  in  such  a  state  as  to  endanger  the  health  of  the  inmates  of  the 
dead  body  to   Same  house  or  room  is  retained  in  such  house  or  room,  any  justice  may, 
mortuary.       q^-^  ^  certificate  signed  by  a  legally  qualified  medical  practitioner,  («) 
order  the  body  to  be  removed,  at  the  cost  of  the  local  authority,  to  any 
mortuary  provided  by  such  authority,  and  direct  the  same  to  be  buried 
within  a  time  to  be  limited  in  such  order  ;  and  unless  the  friends  or 
relations  of  the  deceased  undertake  to  bury  the  body  within  the  time  so 
limited,  and  do  bury  the  same,  it  shall  be  the  duty  of  the  relieving 
officer (?>)  to  bury  such  body  at  the  expense  of  the  poor  rate,  but  any 
expense  so  incurred  may  be  recovered  by  the  relieving  officer  in  a 
summary  manner  (c)  from  any  person  legally  liable  to  pay  the  expense 
of  such  burial. 

Any  person  obstructing  the  execution  of  an  order  made  by  a  justice 
under  this  section  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds,  (c?) 

(a)  That  is,  registered  under  21  &  22  Vict.  c.  90,  s.  34,  and  49  &  50  Vict.  c.  48. 
The  provisions  of  this  section  are  available  only  where  there  is  a  mortuary. 


MOETUARIES. 


155 


The  provisions  of  the  Infectioiis  Disease  (Prevention)  Act,  1890,  may  here  be      Note  to 
referred  to.    Where  that  Act  is  in  force,  section  8  provides  that  no  person  withont  Section  142. 

the  sanction  in  writing  of  tlie  medical  officer  of  health  or  of  a  I'egistered  medical   

practitioner,  shall  retain  unhiuied  elsewhere  than  in  a  jiuljlic  mortuary  or  in  a  room 
not  nsed  at  the  time  as  a  dwelling-place,  sleeping-place,  or  workroom,  for  moi'e  than 
forty-eight  hours,  the  body  of  any  person  who  has  died  of  any  infectious  disease. 
Section  9  enables  means  to  be  taken  to  prevent  the  removal  except  to  a  mortuary,  or 
for  burial  of  the  body  of  a  person  who  has  died  of  infectious  disease  in  a  hospital. 
Section  10  enables  a  justice  to  order  the  burial  of  the  body  of  a  person  who  has 
died  of  an  infectious  disease,  if  such  body  has  remained  unljuiied  elsewhere  than  in 
a  mortuary  or  in  a  room  not  used  at  the  time  as  a  dwelling-place,  &c.,  or  of  any 
body  whose  retention  in  a  house  may  endanger  health.  See  these  sections  in  extenso, 
post. 

(b)  This  must  Ije  the  relieving  officer  of  the  union  or  parish  in  which  the  mortuary 
is  situated,  and  care  must  be  taken  to  have  the  order  of  the  justice  served  upon  him, 
or  otherwise  to  secure  that  he  shall  have  notice  of  the  case.  He  cannot  recover  the 
amount  himself  from  the  poor  rate,  but  he  can  enter  it  in  his  accounts  and  receive 
the  amount  from  the  guardians.  It  is  to  be  observed  that  tliis  provision  is  confined 
to  cases  where  the  remo^'al  has  been  ordered  hy  a  justice.  Witli  reference  to  other 
cases,  the  memoivindum  attached  to  the  model  bye-laws  says,  "  It  is  to  be  observed 
that,  although  7  &  8  Vict.  c.  101,  s.  31,  empowers  the  board  of  guardians  to  bury,  at 
the  cost  of  the  jioor  rate,  the  body  of  any  poor  pei'son  which  may  be  within  their 
parish  or  union  there  is  no  obligation  upon  them  to  incur  the  expense  unless  the 
body  is  lying  in  the  workhouse  or  on  premises  belonging  to  the  guardians.  If, 
thei'efore,  the  body  of  a  poor  person  has  been  recei\-ed  in  the  mortuaiy,  it  by  no 
means  follows  that  the  guardians  or  their  duly  authorised  officer  could  be  rendered 
responsible  for  the  oljser\'ance  of  the  bye-laws  prescribing  the  period  within  which 
the  body  must  be  removed.  It  is  possible  that  cases  may  occur  when  this  responsi- 
bility may  attach  to  the  guardians  or  their  officer  in  consequence  of  the  directions 
which  they  may  have  given  in  pui'suance  of  the  enactment  above  mentioned,  and  in 
all  such  cases,  the  guai-dians  or  their  officer,  on  being  informed  of  the  requirements 
of  the  bye-laws,  Avould,  no  doubt,  take  steps  to  ensure  compliance  with  these  require- 
ments. Where,  howe^-ei',  the  cost  of  burial  is  only  partially  defrayed  out  of  the  poor 
rates,  the  sanitary  authority  in  dealing  with  an  application  for  pernnssion  to  use  the 
mortuary  may  sometimes  iind  it  necessary  to  ascertain  that  the  a2:)plicant  is,  either 
voluntarily  or  by  obligation,  in  a  position  to  control  the  ai'rangements  with  regai'd  to 
the  burial,  and  may,  therefore,  in  the  event  of  permission  to  use  the  mortuary  lieing 
granted  at  his  request,  be  held  Jialjle  for  neglect  to  comply  with  the  bye-law  limiting 
the  time  within  whicii  the  body  should  be  remo\'ed.  But,  upon  the  whole,  it  may 
reasonably  be  expected  that  the  instances  in  which  the  sanitary  authority  may  deem 
it  incumbent  upon  them  to  enforce  the  bj'e-laws  as  to  the  removal  of  bodies  will  be 
extremely  rare." 

(c)  See  the  definition  in  section  4,  ante,  p.  22,  aird  the  mode  of  recovery  in  sec- 
tion 251,  post.  If  the  guardians  have  paid  the  relieving  officer,  he  will  prosecute  the 
proceedings  for  their  reimbursement. 

{d)  As  to  the  recovery  of  this  j^enalty,  see  section  251,  post. 


14:3.  Any  local  authority  may  provide  and  maintain  a  proper  place  Power  of 
(otherwise  than  at  a  workhouse  or  at  a  mortuary)  (a)  for  the  reception  of 
dead  bodies  during  the  time  required  to  conduct  any  post-mortem  "j/e  phxces  for 
examination  ordered  by  a  coroner      or  other  constituted  authority,  and 
may  make  regulations^c-)  with  respect  to  the  management  of  such  place  ;  niTeakd°as" 
\_a7id  lohere  any  such  j)Iolc£  has  been  'promled,  a  coroner  or  other  constituted  to  part  in 
authority  may  order  the  removed  of  the  body  to  and  from  such  j^tlace  for  itahcs  by 
carrying  out  such  post-mortem  examination,  such  costs  of  removal  to  be 
paid  in  the  same  manner  and  out  of  the  same  fund  as  the  costs  and  fees  for 
post-mortem  examinations  ivhen  ordered  hy  the  coroner.]  {d) 

(a)  This  exception  requires  special  attention.  It  is  desired  that  places  should  be 
provided  for  the  removal  of  dead  bodies  from  the  rooms  of  poor  people  when  they 
die,  and  it  would  create  on  the  part  of  the  relatives  a  repugnance  to  such  removal  in 
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Note  to     many  cases  if  a  suspicion  arose  that  sucli  Lodies  might  be  sulyect  to  anatomical 
Section  143.  examination.    2  &  3  Will.  4,  c.  75,  provides  for  dissections,  and  should  be  carefully 
attended  to.    The  corresponding  section  applicable  to  the  metropolis  is  54  &  55  Vict, 
c.  76,  s.  90. 

(h)  See  the  Coroners  Act,  1887  (50  &  51  Vict.  c.  71),  ss.  21—24. 

(c)  These  are  not  bye-laws  requiring  confirmation.  See  section  188,  post,  which, 
however,  provides  for  the  publication  of  these  regulations. 

(d)  This  section  is  repealed  from  the  words  "  and  where  any  such  place  "  to  the 
end  of  the  section,  by  the  Coroners  Act,  1887  (50  &  51  Vict.  c.  71).  Section  24  of 
that  Act  provides  that  when  a  place  has  been  provided  by  a  sanitary  authority  or 
nuisance  authority  for  the  reception  of  dead  Ijodies  during  the  time  required  to 
conduct  a  post-mortem  examination,  the  coroner  may  order  the  removal  of  a  dead 
body  to  and  from  such  place  for  carrying  out  such  examination,  and  the  cost  of  such 
removal  shall  be  deemed  to  be  part  of  the  expenses  incurred  in  and  about  the 
holding  of  an  incjuest.  Section  22  provides  that  no  order  of  payment  shall  be  given, 
or  fee  or  remuneration  paid  to  any  medical  practitioner,  for  the  performance  of  any 
2}ost-mortem  examination  which  may  be  instituted  without  the  previous  direction  of 
the  coroner.  Section  25  provides  that  the  local  authority  for  a  county  or  borough 
having  a  coroner,  shall  make  or  cause  to  be  made  a  schedule  of  the  several  fees, 
allowances,  and  disbursements  which,  in  the  holding  of  any  inquest,  may  be  lawfully 
paid  and  made  by  the  coroner  holding  such  inquest  (other  than  the  fees  payable  to 
medical  witnesses  under  that  Act).  By  section  26  the  coroner  is  to  pay  the  remune- 
ration or  fee  to  each  medical  witness  (including  the  fees  for  2iost-mortem  examination) 
immediately  after  the  inquest.  By  section  27,  the  coroners  of  counties  are  to  lay 
their  accounts  before  the  local  authority  of  the  county  or  borough  ;  and  such  local 
authority  may,  if  they  shall  think  fit,  examine  the  coroner  on  oath  as  to  such 
account,  and,  on  being  satisfied  of  the  correctness  thereof,  such  local  authority 
respectively  shall  make  an  order  on  the  treasurer  of  the  said  county  or  borough  of 
the  sum  due  to  him  on  such  accoimt. 
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PART  ly. 

LOCAL  GOVERNMENT  PROVISIONS. 
Highways  and  Steeets. 
As  to  Hiyliways. 

14-4-.  Every  urban  authority  shall,  within  their  district,  exclusively  Section  144, 
of  any  other  person, (a)  execute  the  office  of  and  be  surveyor  of  highways,  Powers  of 
and  have,  exercise,  and  be  subject  to  all  the  powers,  authorities,  duties, 
and  liabiKties  of  surveyors  of  highways  under  the  law  for  the  time  being  of^vesti-ies^'^ 
in  force,  save  so  far  as  such  powers,  authorities,  or  duties  are,  or  may  be,  under  5  &  6 
inconsistent  with  the  provisions  of  this  Act  ;  (h)  every  urban  authority  ^^^^''^^''j'j^" 
shall  also  have,  exercise,  and  be  subject  to  all  the  powers,  authorities,  \Xa.n 
duties,  and  liabilities  which,  by  the  Highway  Act,  1835,  or  any  Act  authority, 
amending  the  same,(c)  are  vested  in  and  given  to  the  inhabitants  in 
vestry  assembled  of  any  parish  within  their  district.(t/) 

All  ministerial  acts  required  by  any  Act  of  Parliament  to  be  done  by 
or  to  the  survevor  of  highways  may  be  done  by  or  to  the  surveyor 
of  the  urban  authority,  or  by  or  to  such  other  person  as  they  may 
appoint.  (^') 

(a)  This  section  determined  the  authority  of  a  parish  vestry,  or  a  higliway  board, 
or  a  surveyor  of  highways  within  the  district  of  the  ui'ban  authority. 

Difficult  questions  foi'uierly  arose  with  reference  to  jiarts  of  parislies  excluded 
from  urban  districts  newly  formed  (see  tlie  notes  to  section  216,  post).  But  these 
difficulties  are  to  a  large  extent,  if  not  wholly,  removed  by  the  provisions  of  sec- 
tions 25  and  54  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  fost. 

It  will  be  observed  that  this  section  appilies  only  to  urlmn  atithorities,  but  the 
Local  Government  Board  may  invest  a  rural  authority  with  the  power  of  an  urban 
authority  under  this  section  by  order  made  lender  section  276,  'post.  A  rural 
authority  which  is  or  becomes  co-incident  in  area  with  a  highway  district  may 
obtain  the  powers  of  a  highway  board  under  the  provisions  of  the  Highways  and 
Locomotives  Amendment  Act,  1878  (41  &  42  Vict.  c.  77),  ss.  3 — 5,  set  out  in  the 
Appendix. 

And  now  by  section  25  of  the  Local  Government  Act,  1894,  piost,  as  from  the 
appointed  day,  there  shall  be  transferred  to  the  district  council  of  every  rural  district 
all  the  powers,  duties,  and  liabilities  of  the  rural  sanitary  authority  in  the  district, 
and  higliway  boards  shall  cease  to  exist,  and  rural  district  councils  shall  be  the 
successors  of  the  rural  sanitary  authority  and  highway  authority,  and  shall  also  have 
as  respects  highways  all  the  powers,  duties,  and  liabilities  of  an  urban  sanitary 
authority  under  sections  144  to  148  of  the  Public  Health  Act,  1875,  and  those  sections 
shall  apply  in  the  case  of  a  rural  district  and  of  the  council  thereof  in  like  manner 
as  in  the  case  of  an  urban  distiict  and  an  urban  authority.  Provided  that  the 
council  of  any  county  may  by  order  postjione  within  theii'  county,  or  any  part 
thereof,  the  operation  of  this  section,  so  far  as  it  relates  to  highways,  for  a  term  not 
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Note  to     exceeding  three  years  from  the  appointed  day,  or  snch  further  period  as  the  Local 
Section  144.  GoA^ernment  Board  may  on  the  ai^plication  of  such  council  allow.  As  to  the  appointed 
clay,  see  84  (4)  of  the  same  Act,  post. 

(b)  The  powers  and  duties  of  a  surveyor  of  highways  depend  upon  5  &  6  Will.  4, 
c.  50,  and  amending  statutes.  For  further  information  on  this  subject  reference  must 
be  made  to  treatises  on  highway  law.  There  is  one  branch  of  the  subject  which 
requires  notice  here — viz.,  that  relating  to  the  liability  of  the  urban  authority  as 
surveyors  of  the  highways  in  cases  of  accident  caused  by  the  non-repair  or  by  the 
improper  condition  or  obstruction  of  the  highways.  The  authorities  are  now  apjili- 
cable  to  the  case  of  rural  district  coimcils  also. 

A  surveyor  of  highways  is  not  liable  to  an  action  for  injury  caused  by  the  non- 
repair of  the  highways.  Young  v.  Davis,  7  H.  &  N.  760 ;  8  Jur.  (n.s.)  286 ;  31 
L.  J.  Ex.  250  ;  10  W.  K.  524  ;  6  L.  T.  (n.s.)  ,363  ;  26  J.  P.  743  ;  affirmed  on  appeal 
to  the  Exchequer  Chamber,  2  H.  &  C.  197  ;  10  Jur.  (n.s.)  79  ;  9  L.  T.  (n.s.)  145  ; 
11  W.  R.  735.  The  ground  of  this  decision  was  that  the  surveyor  had  no  liability 
other  than  that  which  has  previously  existed  in  the  case  of  the  inhabitants  of  the 
parish.  It  had  already  been  decided  that  wlien  the  duty,  the  neglect  of  which  was 
the  cause  of  action,  was  one  attaching  to  the  inhabitants  of  a  county,  the  remedy  was 
by  indictment  and  not  by  action  {Russell  v.  The  Men  of  Devon,  2  T.  R.  667)  ;  and  it 
Avas  held  that  the  county  surveyor  merely  took  the  place  of  the  inhabitants  for  the 
purpose  of  suing  and  being  sued,  \>\\t  without  any  further  liability.  Mackinnon  v. 
Fenson,  9  Ex.  609  ;  18  Jur.  513  ;  23  L.  J.  M.  C.  97  ;  18  J.  P.  164.  The  same 
principles  were  held  to  govern  tlie  liability  of  the  surveyor  of  highways. 

These  cases  must  be  carefully  distinguished  from  HartnaU  v.  Eyde  Commis- 
sioners, 33  L.  J.  Q.  B.  39  ;  4  B.  &  S.  361  ;  8  L.  T.  (n.s.)  574 ;  27  J.  P.  599  ;  10  Jur. 
(n.s.)  257,  where  town  commissioners  were  held  liable  for  an  accident  caused  by  their 
neglect  of  a  duty  imijosed  upon  them  in  their  corporate  capacity  by  the  Towns 
Inqjrovement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34),  s.  49  ;  and  Olirby  v.  Rifde 
Commissioners,  33  L.  J.  Q.  B.  296  ;  5  B.  &  S.  743  ;  10  Jur.  (n.s.)  1048  ;  28  J.  P.  663, 
where  the  accident  arose  from  neglect  of  a  similar  duty  imposed  by  section  52  of  the 
same  statute,  for  a  judicial  distinction  see  per  Willes,  J.,  in  Parsons  v.  St.  Matthew, 
Bethnul  Green,  infra,  and  per  Kelly,  C.B.,  in  Wilson  v.  Halifax  {Mayor  of),  L.  R. 
3  Ex.  117  ;  37  L.  J.  Ex.  44  ;  17  L.  T.  (n.s.)  660  ;  16  W.  R.  707  ;  32  J.  P.  230. 

The  Metropolis  Local  Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  90,  contains 
proA'isions  similar  to  that  in  the  text  transferring  the  lialjilities  of  the  surveyors  of  ' 
highways  to  the  metropolitan  vestries.  It  was  held,  with  reference  to  that  section, 
that  the  vestries  were  under  no  greater  liabilty  than  the  survej^or  would  have  been, 
and  that  an  action  would  not  lie  against  them  for  an  accident  caused  by  the  non- 
repair of  a  highway.  Parsons  v.  Vestry  of  St.  Matthew,  Bethnal  Green,  L.  R.  3 
C.  P.  56  ;  37  L.  J.  G.  P.  62  ;  17  L.  T.  (n.s.)  211  ;  16  W.  R.  85  ;  32  J.  P.  55.  In 
Lampard  v.  Commissioners  of  Sewers  of  the  City  of  London,  1  T.  L.  R.  114,  the 
plaintiff  brought  an  action  for  personal  injuries  sustained  by  him  owing  to  the 
defective  condition  of  the  pavement,  arising  from  the  alleged  negligence  of  the 
defendants.  The  alleged  negligence  consisted  merely  in  non-repair,  and  it  was  held 
that  the  defendant  had  been  rightly  nonsuited.  And  see  per  Lush,  J.,  in  Guardians 
of  Holborn  v.  Vestry  of  St.  Leonard's,  Shoreditch,  ante,  p.  70  ;  and  per  Manisty,  J., 
in  Taylor  v.  St.  Mary  Abbotts,  Kensington  {Vestry  of),  2  T.  L.  R.  668.  The  pavement 
over  a  cellar  in  the  metropolis  has  been  held  to  be  part  of  the  highway.  Hamilton 
V.  St.  George's  Hanover  Square,  L.  R.  9  Q.  B.  42  ;  43  L.  J.  M.  C.  91  ;  29  L.  T.  (n.s.) 
428  ;  22  W.  R.  86  ;  38  J.  P.  405. 

The  point  was  raised  but  not  decided  in  Wilson  v.  Halifax  {Mayor  of),  supra, 
whether  a  local  boai-d  were  liable  to  an  action  for  injuries  caused  by  non-repair  of  a 
highway.  It  was  expressly  decided  that  they  were  not  in  Gibson  v.  Preston 
{Mayor  of),  L.  R.  5  Q.  B.  218  ;  39  L.  J.  Q.  B.  131 ;  10  B.  &  S.  942 ;  22  L.  T.  (n.s.)  293  ; 
18  W.  R.  689  ;  34  J.  P.  342  ;  approved  and  followed  in  Cowley  v.  Neivmarket  Local 
Board  [1892],  A.  C.  345  ;  62  L.  J.  Q.  B.  65  ;  67  L.  T.  (n.s.)  486  ;  56  J.  P.  805,  and 
Municipality  of  Pictou  v.  Geldert  [1893],  A.  G.  524 ;  69  L.  T.  (n.s.)  510 ;  42  W.  R. 
114  ;  56  J.  P.  805  ;  1  R.  447. 

But  misfeasance  is  carefully  to  be  distinguished  from  non-feasance  in  the  sense  of 
failure  to  keep  in  proper  repair.  Where  a  heap  of  stones  was  left  by  the  side  of  a  road 
without  light,  and  the  plaintiff,  on  a  dark  night,  drove  his  cart  against  it,  and  was 
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npset  and  injured,  the  road  being  in  the  district  in  which  the  defendants  were  the     Note  to 

local  board,  and  the  heap  having  been  left  there  by  the  negligence  of  the  persons  Section  144. 

employed  by  them  to  repair  tlie  roads,  it  was  held  that  the  defendants  were  liable 

as  the' local  board  to  an  action  for  the  negligence  of  their  servants,  and  that  they 

were  not  exempt  from  liability  by  reason  of  the  corresponding  section  of  the  Pulilic 

Health  Act,  1848,  which  imposed  on  them  the  saiiie  duties  and  liabilities  as  a 

surveyor  of  higliwavs.    Foreman  v.  Canterburij  {Mayor  of),  L.  R.  6  Q.  B.  214  ;  40 

L.  J.  Q.  B.  138  ;  24  L.  T.  (n.s.)  385  ;  19  W.  R.  719  ;  35  J.  P.  629.    The  principle  of 

tliis  decision  may  be  thus  briefly  stuted.    A  surveyor  of  highways  is  liable  to  a 

stranger  for  any  act  of  personal  negligence  or  for  the  negligence  of  his  own  servants. 

The  local  Ijoard  are  in  the  same  i^osition,  the  oidy  decision  to  the  contrary,  Holliilaij 

V.  St.  Leonard's,  Shoredikh,  11  C.  B.  (n.s.)  192  ;  '30  L.  J.  C.  P.  361,  lieing  overruled 

by  Mersey  Docks  v.  Gibbs,  L.  R.  1  H.  L.  93  (per  Blackburn,  J.).    See  also  per 

Brett,  L.J.,  in  Glossop  v.  Heston  and  Isleworth  Local  Board,  12  Ch.  D.  at  jt.  120. 

A  surveyor  of  highways  is  not  liable  for  injuries  caused  by  an  obstruction  left  in 
the  highway  by  the  neglect  of  a  contractor  under  him.  Taylor  v.  Grcenhalgh,  L.  R. 
9  Q.  B.  487;  43  L.  J.  Q.  B.  168  ;  31  L.  T.  (n.s.)  184  ;  23  W.  R.  4  ;  38  J.  P.  599. 
In  that  case  the  defendant  was  surveyor  of  higlnvays  appointed  by  the  vestry  at  a 
salary.  By  a  resolution  of  the  committee  of  management  it  was  ordered  that  a  part 
of  a  road  should  be  raised  for  about  150  yards,  and  that  defendant  should  employ 
men  to  do  it.  Defendant  contracted  with  G.  to  do  the  work  at  so  much  per  yard, 
the  vestry  finding  the  materials.  G.  proceeded  to  do  the  work,  employing  his  own 
men.  During  the  progress  of  the  work  one-half  of  the  width  of  the  road  was  raised 
first,  and  the  other  half  left  temporaialy  about  a  foot  lower.  No  fence  or  light  was 
jnit  up  to  warn  persons  using  the  road  at  night,  and  the  plaintiff,  diaving  with  a 
horse  and  dog-cart,  was  upset  and  injured.  The  defendant  had  not  personally 
interfered  in  doing  the  work,  or  in  directing  the  road  to  be  left  as  it  was.  It  was 
held  that  the  defendant  was  not  liable  for  the  injury  to  the  plaintiff  either  at 
common  law  or  hy  reason  of  5  &  6  Will.  4,  c.  50,  s.  56,  the  court  holding  that  the 
persons  whose  negligence  caused  the  accident  were  not  servants  of  the  defendant  so 
as  to  biing  him  within  Fore-inan  v.  Canterbury  {Mayor  of),  supra.  But  in  another  action 
against  the  same  defendant  it  appeared  that  the  defendant  set  the  work  out,  deter- 
mined the  levels,  and  siiperintended  on  behalf  of  the  committee.  As  it  was 
necessary  that  the  work  while  in  progress  should  be  fenced  and  lighted  at  night,  and 
the  defendant  had  only  contracted  for  labour,  the  duty  of  fencing  and  lighting 
remained  on  him,  and  he  was  held  responsilde  for  negligence  in  iierforniing  this 
duty,  whereby  the  damage  was  caused.  Pendlebury  v.  GrecnhaUjh,  1  Q.  B.  D.  36  ; 
45  L.  J.  Q.  B.  2  ;  23  L.  T.  (n.s.)  372  ;  24  W.  R.  98  ;  40  J.  P.  36. 

Taylor  v.  Greenhalgh  was  afterwards  reversed  in  the  Court  of  Appeal  (24  W.  R. 
311),  but  it  is  necessarj'  to  state  it  in  full  as  decided  in  the  Court  of  Qiieen's  Bench, 
for  the  difference  between  it  and  Fcndlehury's  Case  was  not  so  much  a  difference  on 
any  point  of  law  as  a  difference  between  the  view  taken  by  the  Court  of  Queen's 
Bench  of  the  facts  then  before  it,  and  the  view  Mdiich  the  Court  of  Appeal  took 
of  the  i'acts  stated  in  the  case  subsequently  before  them.  Per  Lord  Cairns,  C,  1 
Q.  B.  D.,  at  p.  40.  In  Eeid  v.  Darlington  Highway  Board,  41  J.  P.  581,  a  highway 
board  finding  that  part  of  the  wall  of  a  bridge  needed  repair',  instructed  their 
surveyor  to  employ  S.,  a  contractor  to  do  the  work.  S.  thereupon,  by  his  servants, 
did  the  work,  and  the  surveyor  of  the  board  did  not  interfere.  In  course  of  the 
work  S.'s  servants  left  stones  in  the  high^\■ay,  which  were  not  lighted  at  night,  and 
R.,  travelling  in  a  gig,  ran  against  them,  and  was  injured.  It  was  held  that  there 
was  no  evidence  upon  which  the  board  or  its  surveyor  could  be  hehl  liable  for  the 
injury  to  R.  As  to  the  liability  of  the  contractor  in  such  a  case,  see  Black  v.  Thirst, 
2  H.  &  C.  20  ;  32  L.  J.  Ex.  188  ;  8  L.  T.  (n.s.)  251,  which  may  be  compared  with 
the  previous  case  of  Overton  v.  Freeman,  11  C.  B.  867  ;  21  L.  J.  C.  P.  52. 

The  defendants,  a  highway  board,  had  left  a  heap  of  stones  on  the  side  of  a  road 
within  their  jurisdiction,  at  a  place  which  was  used  as  a  depot  for  stones  used  in 
repairing  the  road.  The  contractor,  a  sei'vant  of  the  defendants,  in  placing  stones 
there,  had  allowed  them  to  project  a  few  inches  on  to  the  road.  A  person  when 
diiving  along  the  road  one  dark  night,  drove  against  the  heajD  and  thereby  met  with 
his  death.  His  widow  and  children  thereupon  brought  an  action  under  Lord 
Campbell's  Act  against  the  defendants.  It  was  held  that  the  action  was  main- 
tainable, and  that  inasmuch  as  the  so-called  contractor  was  really  a  servant  of  the 


160 


THE  PUBLIC  HEALTH  ACT,  1875. 


Note  to  defendants,  they  were  liable.  Tucker  v.  Axbridqe  Hiqlmay  Board,  53  J.  P.  87  :  5 
Section  144,  T.  L.  R.  25. 

A  cart  was  injured  through  contact  with  a  heap  of  stones  which  had  been  allowed 
to  remain  after  nightfall  on  a  highway.  The  stones  had  been  laid  there  by  a  carter 
who  acted  under  tlie  orders  of  a  person  to  whom  the  surveyor  of  a  local  board  had 
given  general  directions  as  to  repairing  tlie  road  ;  but  the  surveyor  did  not  himself 
know  that  the  stones  had  been  laid  on  the  road.  It  was  held  that  the  facts  did  not 
show  any  evidence  of  an  offence  by  the  surveyor  within  the  meaning  of  5  &  6  Will.  4, 
c.  50,  s.  56.  Hardcastle  v.  Bielby  [1892],  1  Q.  B.  709  ;  61  L.  J.  M.  0.  101  ;  66  L.  T. 
(n.s.)  343  ;  56  J.  P.  149.  It  seems  to  have  been  assumed  in  this  case  that  the  5  &  6 
Will.  4,  c.  50,  s.  56,  would  apply  to  a  surveyor  of  a  local  board  ;  but  it  is  submitted 
that  such  is  not  the  case,  the  local  board  being  themselves  surveyors  of  highways 
within  the  meaning  of  tlie  section. 

But  though  a  local  board  are  not,  in  the  case  already  mentioned,  liable  for  injuries 
sustained  in  consequence  of  their  negligence  as  surveyors  of  highways,  there  are 
many  cases  where,  by  reason  of  their  acting  in  other  capacities,  they  may  be  liable 
for  negligence  which  occasions  injury  to  persons  using  the  highway.  In  one  case,  as 
the  plaintiff  was  riding  along  a  highway,  under  which  was  a  sewer,  his  horse  trod  on 
a  grid  or  grating,  put  there  to  drain  the  surface  water  off  the  highway  into  the 
sewer.  Tlie  grid  being  in  a  defective  state,  gave  way,  and  the  horse's  leg  was 
injured.  The  plaintiff  brought  an  action  against  the  local  board,  who  were  sur- 
veyors of  the  highways  under  the  Public  Health  Act,  1848,  ss.  68,  117,  and  in  whom 
the  sewers  were  vested  by  sections  43,  45,  of  the  same  Act.  It  was  held  that,  though 
the  defendants  were  not  liable  as  surveyors  of  the  highways,  they  were  liable  as 
OAvners  of  the  sewer,  of  which  the  grid  formed  part,  for  negligence  in  not  lieeping 
the  grid  in  a  proper  state.  White  v.  Hindley  Local  Board,  L.  K.  10  Q.  B.  219  ;  44 
L.  J.  Q.  B.  114  ;  32  L.  T.  (n.s.)  460  ;  23  W.  R.  651  ;  39  J.  P.  533.  In  another  case 
the  defendants,  who  were  both  the  highway  and  the  sewer  authorities  of  West 
Derby,  employed  a  contractor  to  construct  a  pipe  sewer  under  a  highway  within 
their  district.  The  contractor  in  laying  the  pipes  dug  a  trench,  wliich  he  afterwards 
filled  in  with  earth,  and  the  roadway  was  apparently  made  good.  The  work  was 
done  under  the  directions  and  to  the  satisfaction  of  the  defendant's  surveyor.  Some 
months  after  it  was  finished,  a  subsidence  in  the  soil  in  the  trench  took  place, 
without  any  assignable  cause,  leaving  tlie  road  apj)arently  sound.  The  plaintiff's 
horse,  in  consequence  of  the  surface  giving  way,  fell  into  the  trench  and  was  injured. 
It  was  held  that  there  was  evidence  that  the  work  of  filling  in  the  trench  had  been 
negligently  and  improperly  done  ;  that  the  defendants  were  liable  as  the  sewer 
authority,  and,  perliajjs,  also  as  the  highway  authority  (the  latter  liability  ajjparently 
depending  on  the  negligence  of  the  defendant's  surveyor,  as  in  Pendlebury  v.  Green- 
halgh,  supra).  Smith  v.  West  Derby  Local  Board,  3  C.  P.  D.  423  ;  47  L.  J.  C.  P.  607  ; 
38  L.  T.  (N.s.)  716  ;  27  W.  R.  137  ;  42  J.  P.  615.  As  to  the  liability  of  the  contractor  in 
such  a  case,  see  Hyams  v.  Webster,  L.  R.  4  Q.  B.  138  ;  38  L.  J.  Q.  B.  21  ;  9  B.  &  S. 
1016  ;  17  W.  R.  232  ;  31  J.  P.  439.  All,  or  nearly  all,  of  the  cases  on  the  subject,  were 
reviewed  in  Borough  of  Bathurst  v.  MacPherson,  4  App.  Cas.  256 ;  48  L.  J.  P.  C.  61  ; 
41  L.  T.  (n.s.)  778  ;  43  J.  P.  827,  where  a  municipality  in  New  South  Wales  were 
held  by  the  Privy  Council  to  be  liable  for  an  accident  caused  by  a  defective  drain, 
the  neglect  to  rejaair  which  had  led  to  the  falling  away  of  the  brickwork  and  the 
consequent  formation  of  a  dangerous  hole  in  the  road.  The  governing  fact  in  this 
case  was  that  the  conduct  complained  of  was,  in  the  view  of  the  Privy  Council, 
misfeasance.  Per  Lord  Hobhouse  in  Municipality  of  I'ictouv.  Geldhert  [1893],  A.  C, 
on  p.  531.  Compare  Meeting  v.  Vestry  of  St.  Mary,  Newington,  9  T.  L.  R.  54.  White 
V.  Hindley  Local  Board  was  cited  and  approved  of  in  Blachnore  v.  Vestry  of  Mile 
End  Old  Town,  9  Q.  B.  D.  451  ;  51  L.  J.  Q.  B.  496  ;  46  L.  T.  (n.s.)  869  ;  30  W.  R. 
740  ;  47  J.  P.  52.  In  that  case  a  water  meter,  which  was  the  property  of  a  water 
company,  and  used  for  measuring  the  water  supplied  by  the  comjjany  to  the  defen- 
dants, the  vestry  of  a  metropolitan  jsarish,  for  watering  the  streets,  was  placed  by  the 
defendants  in  a  box  of  tlieir's  sunk  in  the  footway  of  one  of  the  streets,  and  covered 
with  an  iron  flap.  The  defendants  were  surveyors  of  highways  under  18  &  19  Vict, 
c.  120,  s.  95,  and  were  by  section  116  authorised  to  cause  the  streets  in  their  jjarish 
to  be  watered.  The  plaintiff  while  walking  along  the  street  stepped  on  the  iron  flaj), 
and  by  reason  of  its  having  been  worn  smooth,  and  become  slippery  and  dangerous, 
he  fell  and  was  injured.    It  was  held  that  although  the  defendants  might  not  be 
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liable  as  surveyors  of  highways  for  negligence  in  not  keeping  the  iron  flap  in  a  Npte  to 
proi^er  state,  they  were  liable  in  their  capacity  as  the  authority  for  watering  the  Section  144. 
•  street,  in  which  caj^acity  they  had  placed  the  iron  flap  there.  In  a  still  more  recent 
case  the  iron  cover  of  a  valve  connected  with  a  water  main  was  properly  fixed  in  a 
highway  by  the  defendants,  but  in  consequence  of  the  ordinary  weaiing  away  of  the 
highway,  the  valve  cover  j^rojected  an  inch  above  it.  The  plaintift^'s  horse,  using 
the  highway,  stumbled  over  the  valve  cover  and  was  hurt.  In  an  action  against 
the  defendants  who  were  both  the  water  authority  and  the  highway  authority,  for 
the  injury  to  the  horse,  it  was  held  that  it  was  the  duty  of  the  defendants  to  make 
such  arrangements  that  works  under  their  care  should  not  become  a  nuisance  to  the 
highway,  and  that  the  plaintift'  was  entitled  to  recover.  Kent  v.  Worthing  Local 
Board,  10  Q.  B.  D.  118  ;  52  L.  J.  Q.  B.  77  ;  48  L.  T.  (n.s.)  362  ;  31  W.  R.  583  ;  47 
J.  P.  23.  But  this  last  case  has  Ijeen  questioned  in  the  recent  case  of  Moore  v. 
Laviheth  Waterivorks  Company,  17  Q.  B.  D.  462  ;  55  L.  J.  Q.  B.  304  ;  34  W.  R.  559. 
There  it  was  held  that  a  water  company,  authorised  or  obliged  by  Act  of  Parliament 
to  maintain  a  water  plug  in  a  highway,  is  not  liable  in  damages  to  a  jjasser-by  who 
falls  over  the  plug  by  reason  of  the  road  having  worn  away  round  it,  the  plug  itself 
being  in  good  order.  The  Court  of  Appeal  intimated  that  perhaps  Kent  v.  W orthing 
Local  Board  could  be  distinguished  on  the  ground  that  the  defendants  were  both 
highway  authority  and  water  authority,  but  that  if  not,  it  could  not  be  upheld. 
And  now,  finally,  Kent  v.  IVorthing  Local  Board  has  been  expressly  overruled  by  the 
Court  of  Appeal  on  precisely  similar  facts  in  Thompson  v.  Brighton  {Mayor,  (be,  of)  ; 
Oliver  v.  Horsham  Local  Board  [1894],  1  Q.  B.  332  ;  63  L.  J.  Q.  B.  181  ;  70  L.  T. 
(N.s.)  206  ;  42  VV.  R.  161  ;  58  J.  P.  297  ;  9  R.  111. 

The  defendants,  a  water  comjjany,  laid  a  communication  pipe  from  their  main  to 
the  consumer's  house.  In  the  communication  pipe  there  was  a  stop-cock  and  box 
communicating  with  the  surface  of  the  road,  the  aperture  of  which  was  left  uncovered. 
The  plaintiff,  who  at  the  time  was  lame,  was  walking  along  the  l  oad  with  the  assist- 
ance of  a  staff",  and  not  seeing  the  aperture,  jjut  the  staft'  into  it,  fell,  and  received  the 
injuries  complained  of.  At  the  trial  there  was  evidence  that  the  aperture  was 
dangerous  to  passers  by  ;  but  it  was  alleged  on  the  part  of  the  defendants  that  the 
property  in  the  stojD-cock  box  was  in  the  consumer,  and  that  by  statute  the  consumer 
was  bound  to  maintain  and  repair  it.  The  learned  judge  at  the  trial  nonsuited  the 
plaintiff : — Held,  affirming  the  decision  of  the  Divisional  Court  (53  J.  P.  424 ;  5 
T.  L.  R.  451),  that  inasmuch  as  there  was  evidence  of  negligence  on  the  part  of  the 
defendants,  the  nonsuit  was  wrong.  Strutt  v.  Southwark  and  Vauxliall  Water  Com- 
pany, 5  T.  L.  R.  638. 

A  corporation  may  be  liable  for  damages  caused  by  non-repair  of  a  road  wliicli 
they  had  agreed  to  rejjair  under  section  29  of  the  Tramways  Act,  1870.  Howitt  v. 
Nottingham  Tramways  Company,  12  Q.  B.  D.  16  ;  53  L.  J.  Q.  B.  32  ;  32  W.  R.  248. 
It  should  be  observed,  however,  tliat  some  doubt  has  been  cast  upon  that  decision 
by  the  Court  of  Ap]jeal  in  Steward  v.  North  Metropolitan  Trannvays  Company,  16 
Q.  B.  D.  556  ;  55  L.  J.  Q.  B.  157  ;  54  L.  T.  (n.s.)  35  ;  34  W.  R.  316  ;  50  J.  P.  324. 

A  railway  bridge  spanned  a  road  in  the  defendants'  distiict.  After  the  erection  of 
the  bridge  the  road  was  dedicated  to  the  public,  and  it  subsequently  became  vested  in 
the  defendants.  At  the  time  of  dedication  the  road  was  higher  at  the  entrance  of  the 
bridge  than  at  the  exit,  and  the  road  continued  in  a  similar  state  up  to  the  com- 
mencement of  the  action.  The  plaintift'  was  driving  along  the  road,  and  in  passing 
under  the  bridge  he  met  witli  an  accident,  his  head  coming  in  contact  ^\•ith  the  Ijridge 
in  consequence  of  the  road  being  higher  at  that  part.  In  an  action  by  him  against 
the  defendants  for  damages  for  injuries  sustainecl,  it  was  held  that  as  the  road  was 
dedicated,  subject  to  this  obstruction,  the  action  could  not  be  maintained.  Warner  v. 
Wandsworth  District  Board  of  Works,  53  J.  P.  471.  See  on  the  same  point,  Fisher  v. 
Proivse,  2  B.  &  S.  770 ;  31  L.  J.  M.  C.  212. 

The  defendants  who  were  the  highway  and  lighting  authority  erected  a  post  at, 
the  entrance  and  in  the  centre  of  a  footpath  to  prevent  cattle  straying  up  the  footpath, 
and  near  the  post  they  placed  a  lamp,  which  they  were  in  the"  habit  of  lighting  at 
nights.  The  plaintift'  was  passing  along  the  footpath  at  night,  when  the  lamp  was 
out  or  not  lighted,  and  in  consequence  of  the  darkness  he  came  against  the  post  and 
was  injured.  It  was  held  that  an  action  lay  against  the  defendants.  Lamley  v.  Last 
Retford  {Mayor,  etc.,  of),  55  J.  P.  133.  W'ith  this  case  may  be  compared  Cowley  v. 
Newmarket  Local  Board,  55  J.  P.  54  ;  6  T.  L.  R.  321,  where  it  was  held  that  the 
liability  of  local  boards  in  respect  of  highways  is  no  greater  than  was  formerly  that  of 
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Note  to     surveyors  of  highways,  and  they  are  not,  therefore,  responsible  for  mere  nonfeasance. 
Section  144.  This  decision  was  affirmed  in  the  Court  of  Appeal,  7  T.  L.  R.  29,  and  again  in  the 
—        House  of  Lords  [1892],  A.  C.  345  ;  62  L.  J.  Q.  B.  65  ;  67  L.  T.  (n.s.)  486  ;  42  W.  E. 

115  ;  56  J.  P.  805  ;  1  R.  447.    See  also  Munici-pality  of  Pictou  v.  Geldert,  ubi  supra. 

C,  who  was  the  owner  of  certain  cottages  in  a  public  highway,  received  a  notice 
from  the  defendants  requiring  him  to  connect  his  cottages  with  the  main  sewer,  and 
in  compliance  tlierewith  he  dug  a  trench  in  the  road  and  made  the  connection  to  the 
satisfaction  of  the  defendants'  surveyor,  and  he  then  filled  iip  the  trench.  The  soil 
afterwards  subsided,  and  the  subsidence  was  the  cause  of  the  accident  to  the  plaintiff 
while  driving  in  a  pony  cart.  The  defendants  were  the  sewer  authority,  and  the 
highway  authority  of  the  district.  In  an  action  for  damages  for  personal  injuries  : — 
Held,  that  the  defendants  were  not  liable  as  the  sewer  axithority,  on  the  ground  that 
the  notice  did  not  constitute  C.  their  agent,  nor  as  the  highway  aiithority,  on  the 
ground  that  no  action  would  lie  against  a  local  boar.l  for  personal  injuries  arising 
from  the  non-repair  of  a  highway.  Steel  v.  Dartford  Local  Board,  60  L.  J.  Q.  B. 
256. 

A  vestry,  acting  as  a  se^^•er  authority,  laid  clown  a  new  sewer,  and,  in  so  doing,  a 
contractor  employed  by  them  laid  bare  a  wrought  iron  service  water-pipe,  which  was 
about  Uvo  and  a-half  feet  below  the  surface  The  surveyor  of  the  vestry  knew  that 
the  pipe  was  old  and  rusty,  and  likely,  therefore,  to  become  leaky.  In  filling  in  the 
trench  some  clay  was  init  round  the  pipe,  but  not  in  such  a  quantity  or  in  such  a 
manner  as  to  jarevent  it  from  leaking.  A  few  months  afterwards  the  pipe  leaked, 
and  the  surrounding  clay  and  earth,  lieing  thereby  moistened,  gave  way  under  a 
heavily  laden  xaii  which  the  plaintiff'  was  driving,  and  the  van  being  overturned,  the 
plaintiff  was  thrown  from  it  to  tlie  ground  and  seriously  injured.  LTpon  an  action 
brought  to  recover  damages  from  the  defendants,  it  was  held  that  the  vestry  knew,  or 
ought  to  ha^'e  known,  the  character  and  condition  of  the  pipe  at  the  time  it  was  laid 
bare  in  consti'ucting  the  new  sewer,  and  consequently  were  liable  for  negligence  in 
not  having  taken  special  precautions  against  its  leaking  thereafter.  Cox  v.  Paddington 
Vestry,  64  L.  T.  (n.s.)  566. 

The  foregoing  cases  were  discussed  in  Reg.  v.  Poole  (Mayor,  tt-c,  of),  19  Q.  B.  D. 
602  ;  56  L.  J.  M.  C.  131  ;  57  L.  T.  (n.s.)  485  ;  36  W.  R.  239  ;  52  J.  P.  84;  16  Cox 
C.  C.  323.  In  that  case  an  indictment  against  a  municipal  corporation  for  non-repair 
of  a  higliway  alleged  that  the  highway  was  in  decay,  and  that  the  corporation 
"  acting  by  tlie  council  as  the  sanitary  authority  for  the  urban  district "  ought  to 
repair  and  amend  the  same,  &c.,  but  there  was  no  allegation  to  show  how  the  defen- 
dants were  liable,  nor  did  the  indictment  conclude  with  the  words  "  against  the  form 
of  the  statute."  At  the  trial  the  judge  intimated  his  willingness  to  make  any  amend- 
ment within  his  power,  but  no  amendment  was  in  fact  made.  A  verdict  being  found 
for  the  Crown,  it  was  held — (1.),  that  the  indictment  was  bad,  and  that  the  defendants 
were  entitled  to  judgment  won  obstante  veredicto  ;  (2.),  that  even  assuming  the  neces- 
sary amendments  to  be  made,  the  defendants  were  entitled  to  judgment,  there  being 
nothing  in  the  Public  Health  Act,  1875,  to  make  the  urban  sanitary  authority  liable 
to  indictment  for  non-repair  in  the  same  sense  as  that  in  which  the  parish  or  other 
persons  liable  ratione  tenurce  were  liable.  In  a  subsequent  case,  however,  it  was  held 
that  an  indictment  would  lie  under  41  &  42  Vict.  c.  77,  s.  10,  against  an  urban  sani- 
tary authority  acting  as  the  highway  aiithority  for  non-repair  of  a  highway,  for  the 
section  in  question  provides  a  statutory  mode  of  raising  the  question  of  a  highway 
authority's  liability  to  repair.  Peg.  v.  Wakefield  {Mayor,  cCr.,  of),  20  Q.  B.  D.  810 ;  57 
L.  J.  M.'C.  52  ;  36  W.  R.  911  ;  52  J.  P.  422. 

Trustees  under  a  local  Act  were  held  not  to  be  lial^le  to  be  indicted  for  man- 
slaughter for  the  death  of  a  person  in  consequence  of  an  accident  caused  by  the 
non-repair  of  the  road  which  they  M'ere  bound  to  repair  under  the  Act.  Reg.  v. 
Pocock,  17  Q.  B.  34. 

Where  a  local  authority  are  acting  as  surveyors  of  highways,  and  by  so  doing 
occasion  damage  to  any  person,  they  are  not  liable  to  compensate  such  person  under 
section  308,  jjost.  In  Burgess  v.  Northwich  Local  Board,  6  Q.  B.  D.  264 ;  50  L.  J. 
Q.  B.  219  ;  44  L.  T.  (n.s.)  154  ;  29  W.  R.  931  ;  45  J.  P.  256,  it  appeared  that  a 
roadway  had  subsided  on  account  of  the  abstraction  of  salt  from  iinder  it,  and  the 
houses  abutting  on  it  had  subsided  also.  The  surface  of  the  roadway  remained 
continuous,  so  that  traffic  could  pass  along  it  as  before,  but  the  roadway  was  in  a 
curved  hollow,  and  at  the  level  to  which  it  had  subsided  was  liable  to  be  flooded  so 
as  to  render  traffic  impossible,    The  defendants  placed  materials  on  the  roadway,  so 
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as  to  make  tlie  surface  immediately  above  the  point  of  the  lowest  subsidence  al^out      Note  to 
4  feet  higher  than  at  the  commencement  of  the  work.    The  plaintiffs  having  raised  Section  144. 

their  houses  simultaneously  with  the  works  to  the  roadway  claimed  comi^ensation.   

It  was  stated  as  a  fact  in  the  case  that,  having  regard  to  the  obstruction  to  traffic 
caused  by  floods,  the  raising  of  the  road  was  reasonably  necessary  to  put  it  in  a  i^roper 
state  for  traffic ;  but  exclucling  the  consideration  of  the  floods,  the  raising  of  the  road 
to  the  extent  described  was  not  necessary  to  put  the  road  into  a  proper  state  for 
traffic.  It  was  held  that,  as  the  highway  was  vested  in  the  defendants  (section  149, 
post),  no  action  of  trespass  could  have  Ijeen  maintained  by  the  plaintiffs,  even  if  more 
materials  had  been  placed  in  the  roads  than  a  surveyor  of  highways  could  justify, 
and  that  the  plaintifts  had  no  right  to  ha^'e  the  road  maintained  at  the  level  at  which 
it  accidentally  and  recently  sank ;  and  tliat  the  works  of  tlie  defendants  were  not 
done  "in  exercise  of  any  of  the  j^owers"  of  the  Act  within  section  308,  which  mean 
powers  created  by  the  Act,  and  not  merely  powers  transferred  by  section  144  from 
the  surveyor  to  the  local  board,  but  were  done,  if  not  entirely  in  pursuance  of  their 
duty  as  surveyors  of  highways,  at  all  events  in  exercise  of  such  powers  as  sur\'eyors 
of  highways  have,  and  consequently  that  the  ])]aintift's  were  not  entitled  to  compen- 
sation. This  decision  seems  to  follow  a  dictum  of  Bramwell,  L.J.,  in  Nutter  v. 
Accrington  Local  Board,  post, -p.  173.  In  a  recent  case,  where  a  road  had  subsided 
and  a  restoration  of  the  road  to  some  extent  had  taken  place  not  long  afterwards,  and 
forty  years  afterwards  the  road  was  raised,  Bowen,  L.J.,  held  that  the  burden  of 
proof  was  upon  the  local  board  to  show  that  they  had  sim2;)ly  restored  the  road  to  its 
original  level,  and  in  the  absence  of  evidence,  held  that  they  were  acting  under  the 
powers  given  by  the  Public  Health  Act,  and  liable  to  make  compensation  accordinglv. 
Pearsall  v.  Brierley  Hill  Local  Board,  11  Q  B.  D.  735  ;  52  L.  J.  Q.  B.  529  ;  49  L.  t. 
(N.s.)  486;  32  W.  R.  141 ;  47  J.  P.  628;  affirmed  in  the  House  of  Lords,  9  App.  Cas. 
595  ;  54  L.  J.  Q.  B.  25  ;  51  L.  T.  (n.s.)  577  ;  33  W.  R.  56  ;  49  J.  P.  84. 

The  court  will  not  grant  an  injunction  to  restrain  a  local  Ijoard  from  removing  an 
enclosure  of  the  highway  \\diicli  amounts  to  a  nuisance,  if  it  is  proved  that  the  part 
enclosed  is  part  of  the  highway.  Bemhle,  that  the  l)oard  have  jjower  as  sur^'eyors  of 
highways  to  remove  an  obstruction  after  it  has  been  j\idicially  determined  tliat  there 
is  an  ol3struction.  Bagshaw  v.  Buxton  Local  Board,  I  Ch.  I).'  220 ;  45  L.  J.  Ch.  260  ; 
34  L.  T.  (n.s.)  112  ;  24  W.  R.  231  ;  40  J.  P.  197. 

The  plaintiffs,  who  were  a  local  board,  lirought  an  indictment  against  the  defen- 
dants for  interfering  with  and  obstructing  a  public  road.  At  the  trial  of  the  indict- 
ment, an  agreement  for  compromise  was  made  between  the  solicitors  of  l>oth  parties, 
and  sanctioned  by  the  judge,  and  was  afterwards  confirmed  by  a  deed  executed  by 
the  plaintiffs  and  defendants.  By  this  deed  the  defendants  covenanted  to  restore  the 
roacf,  which  they  had  broken  up,  within  seven  years,  and  the  plaintifl's  covenanted 
that,  when  that  had  been  done,  they  would  consent  to  a  verdict  of  "not  guilty"  on 
the  indictment.  The  defendants  failed  to  restore  the  road,  and  the  plaintiffs  then 
brought  an  action  on  their  covenant,  claiming  specific  performance  and  damages  : — 
Held  (affirming  the  judgment  of  Stirling,  J.),  that  as  the  indictment  was  for  a 
public  injury,  the  agreement  to  consent  to  a  verdict  of  "  not  guilty "  was  against 
public  policy  and  illegal,  and  the  plaintiffs  could  not  maintain  an  action  on  the 
defendants'  covenant.  The  action  was,  therefore,  dismissed.  The  court  maintained 
the  view  taken  in  Keir  v.  Leemayi,  9  Q.  B.  371,  and  refused  to  follow  the  dictum  ■ 
of  James,  L.J.,  in  Fisher  and  Company  v.  Apollinaris  Company,  10  Oh.  D.  302  ; 
IVindhill  Local  Board  v.  Vint,  45  Ch.  D.  351  ;  59  L.  J.  Ch.  608  ;  63  L.  T.  (n.s.)  366; 
38  W.  R.  438  ;  6  T.  L.  R.  436. 

The  plaintiffs,  a  gas  company,  laid  down  pipes  under  the  surface  of  certain  streets, 
as  they  were  bound  by  statute'to  do,  for  tlie  purpose  of  supplying  gas  to  light  the 
streets  and  houses  in  the  streets.  The  streets  were  vested  in  the  defendants,  the 
vestry  of  the  parish,  by  certain  statutes  which  gave  them  the  authority  of  the 
surveyor  of  highways,  and  with  the  duty  to  repair,  but  without  prescribing  any 
particular  mode  of  repair.  The  defendants  used  steam  rollers  for  the  repair  of  the 
streets,  as  being  a  mode  of  repair  most  ad\'antageous  to  both  the  ratepayers  and  the 
public,  but  the  rollers  they  used  were  so  heavy  as  to  frequently  injure  tlie  plaintiffs' 
]iipes,  tliough  the  pipes  were  sufficiently  below  the  surface  as  not  to  have  been  injured 
by  the  ordinary  mode  of  repair  if  such' rollers  liad  not  been  used.  It  was  held  that 
the  plaintiffs  were  entitled  not  only  to  recover  damages  for  the  injury  which  had 
been  done,  but  also  to  have  an  injunction  to  restrain  the  defendants  from  using 
steam  rollers  in  such  a  way  as  to  injure  the  pipes  of  the  plaintiffs.  Gas  Light  and 
CoJce  Company  \.  St,  Mary  Abbotts,  K en  sin,  lUm.  {Vestry  of),  15  g.  B,  D.  1 ;  54  L.  J.  M,  C. 
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Note  to  414;  53  L.  T.  (n.s.)  457  ;  33  W.  E.  892  ;  49  J.  P.  469  ;  and  see  Gas  Light  and  Gohe 
Section  144,  Covipany  v.  St.  George's,  Hanover  Square,  3  T.  L.  R.  581. 

■  "With  reference  to  the  powers  and  duties  of  an  urban  authority  in  stopping  up  high- 

ways, reference  may  be  made  to  United  Land  Gomixnni  v.  Tottenham  Local  Board,  13 
Q.  B.  D.  640  ;  53  L.  J.  M.  C.  136  ;  51  L.  T.  (n.s.)  364  ;  37  W.  R.  798  ;  48  J.  P.  726. 
There  it  Avas  held  that  tlie  charges  of  a  solicitor  employed  by  an  urban  authority 
to  conduct  proceedings  at  the  instance  of  an  individual  for  the  etoj^ping  up  or 
diverting  of  a  higliAvay  under  5  &  6  Will.  4,  c.  50,  ss.  84,  85,  are  not  "  expenses " 
Avithin  the  meaning  of  section  84  of  that  Act  so  as  to  be  recoverable  in  manner 
pointed  out  bj'  section  101.  And  semble,  that  all  the  steps  required  by  section  85  to  be 
taken  foi'  the  puipose  of  obtaining  the  order  of  sessions,  are  ministerial  acts  which 
ought  to  be  done  by  the  surveyor  of  the  urban  authoiity  appointed  under  section  108, 
post. 

The  local  board  have  not,  as  surveyors  of  highways,  any  authoritj^  over  turnpike 
roads.  Per  Bramwell,  B.,  in  Nutter  v.  Accrington  Local  Board,  4  Q.  B.  D.  375.  And 
see  section  148,  jjosf,  and  Lancashire  Justices  y.  Rochdale  {Mayor  of),  cited  in  tlie  notes 
thereto. 

It  had  been  held  that  an  action  against  a  local  authority  as  surveyors  of  highways 
may  be  commenced  within  the  six  months  allowed  by  section  264,  and  need  not  be 
commenced  -within  the  three  months  prescribed  by  5  &  6  Will.  4,  c.  50,  s.  109. 
Taylor  y.  Melfham  Local  Board,  47  L.  J.  C.  P.  12.  In  another  case  a  local  board  in 
repairing  a  road  negligently  left  a  heap  of  stones  wpon  it,  whereliy  injury  was  caused 
to  the  plaintiff,  it  M'as  held  that  the  board  were  acting  under  the  Public  Health 
Act,  1875,  and  not  under  5  &  6  Will.  4,  c.  50,  and  that  the  period  of  limitation  was, 
therefore,  six  and  not  three  months.  Kay  v.  Atherton  Local  Board,  42  J.  P.  792. 
But  when  a  corporation  were  made  surveyors  of  highways  by  a  local  Act  which  made 
them  subject  to  all  such  liabilities  as  any  surveyors  of  highways  were  subject  to  by 
■\-irtue  of  the  law  for  the  time  being  in  force,  and  there  was  nothing  to  show  that  the 
corporation  M-ere  acting  under  the  Public  Health  Act,  it  Avas  held  by  Cave,  J.,  that 
the  period  of  limitation  was  three  and  not  six  months.  Burton  v.  Corporation  of 
Salford,  11  Q.  B.  D.  286  ;  31  W.  R.  315  ;  52  L.  J.  Q.  B.  668  ;  49  L.  T.  (n.s.)  43  ;  47 
J.  P.  614.  This  case  was  followed  in  Graham  v.  Newcastle-npon-Tyne  {Mayor,  d-c, 
of).  No.  2  [1893],  1  Q.  B.  643  ;  62  L.  J.  Q.  B.  315 ;  69  L.  T.  (n.s.)  6  ;  41  W.  R.  424  ; 
57  J.  P.  596  ;  4  R.  358,  and  the  cases  of  Taylor  v.  Melthnm  Local  Board  and  Kay  v. 
Atherton  Local  Board  were  expressly  overruled,  it  being  held  that  an  urban  authority 
constituted  the  surveyor  of  high-ways  by  section  144  of  the  Public  Health  Act,  1875, 
was  not  liable  to  be  sued  for  negligence  in  the  management  of  highways  unless  the 
action  be  commenced  within  three  months  under  section  109  of  the  Highways  Act, 
1835,  and  not  if  it  be  commenced  only  within  six  months  under  section  264  of  the 
Public  Health  Act,  1875.  However,  section  264  of  this  Act  and  section  109  of  the 
Highways  Act,  1835,  are  now  reioealed  by  section  2  of  the  Public  Authorities  Protec- 
tion Act,  1893,  post,  56  &  57  Vict.  c.  61,  and  by  section  1  of  the  same  Act  a  period  of 
six  months'  limitation  next  after  the  act,  default,  or  neglect  complained  of,  or  in  the 
case  of  a  continuance  of  injury  or  damage,  six  months  next  after  the  ceasing  thereof, 
is  made  generally  applicable. 

As  to  the  discretion  of  a  local  board  as  surveyors  of  highways  when  it  is  sought  to 
make  a  road  in  their  district  a  public  highway,  see  Reg.  v.  Dukinfield,  post,  p.  200. 

(c)  The  chief  of  these  are  5  &  6  Will.  4,  c.  50  ;  4  &  5  Vict.  c.  51 ;  8  &  9  Vict.  c.  71 ; 
25  &  26  Vict.  c.  61  ;  27  &  28  Vict.  c.  101  ;  28  &  29  Vict.  c.  107  ;  41  &  42  Vict.  c.  77 ; 
45  &  46  Vict.  c.  27  ;  54  &  55  Vict.  c.  63. 

The  provisions  for  making  highway  rates  are  contained  in  sections  216,  2\*l,post. 

{d)  By  5  &  6  Will.  4,  c.  59,  s.  29,  the  consent  of  four-fifths  of  the  inhabitants  of 
any  parish  contributing  to  the  highway  rate,  at  a  meeting  specially  called  for  that 
purpose,  is  necessary  before  the  highway  rate  may  exceed  2s.  Qd.  in  the  pound  on  the 
whole  in  any  one  year.  It  was  held  that  this  section  was  impliedly  repealed  by  the 
provisions  in  the  text  in  the  case  of  a  highway  rate  made  by  an  urban  authority  under 
this  Act.  Dyson  v.  Greetland  Local  Board,  47  J.  P.  260 ;  48  L.  T.  (n.s.)  636,  affirmed 
in  C.  A. ;  13  Q.  B.  D.  946  ;  53  L.  J.  M.  C.  106  ;  48  J.  P.  596.  Having  regard  to 
section  25  of  the  Local  Government  Act,  1894,  cited  in  note  {a),  it  would  seem  that 
this  decision  will  now  apply  also  in  tlie  case  of  a  high-way  rate  made  by  a  rural 
authority. 

(e)  This  paragraph  is  new.  It  supplements  the  previous  passage.  As  to  its  con- 
struction, see  United  Land  Cornpamj  v.  l^ottmham  Local  Board,  supra. 
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145.  The  inhabitants  within  any  urban  district  shall  not  in  respect  Section  145. 
of  any  property  situated  therein  be  liable  to  the  payment  of  highway  inhabitants 
rate  or  other  payment,  not  being  a  toll,  in  respect  of  making  or  repairing  of  urban  dis- 
i-oads  or  highways  without  such  district  :(a)  Provided  that  any  person  ["rat'esVor''^^ 
who  in  any  place  after  the  passing  of  this  Act  ceases  under  or  by  ^artue  roads  ^vithout 
of  any  provision  of  this  Act,  or  of  any  order  made  thereunder,  to  be  district, 
surveyor  of  highways  within  such  place,  may  recover  any  highway  rate 
made  in  resj^ect  of  such  place,  and  remaining  unpaid  at  the  time  of  his 
so  ceasing  to  be  such  surveyor,  as  if  he  had  not  ceased  to  be  such 
surveyor  ;  and  the  money  so  recovered  shall  be  apphed  in  the  first 
place  in  reimbursing  himself  any  expenses  incurred  by  him  as  such 
surveyor,  and  in  discharging  any  debts  legally  owing  by  him  on  account 
of  the  highways  wdthin  his  jurisdiction  ;  and  the  surplus  (if  any)  shall 
be  paid  by  him  to  the  treasurer  of  the  urban  authority,  and  carried 
to  the  fund  or  rate  applicable  to  the  repair  of  highways  within  their 
district.  (/^) 

As  to  the  aj^i^lication  of  this  section  in  rural  districts,  see  section  25  of  the  Local 
Government  Act,  1894,  cited  ante,  p.  157,  and  post. 

(a)  See  in  section  216,  post,  the  rerrnlations  applicable  to  parishes  divided  by  the 
boundary  of  the  urban  sanitary  district,  whether  in  a  highway  district  or  out  of  it.  , 

(6)  As  to  which,  see  section  216. 


14-6.  -A.ny  urban  authority  may  agree(a)  with  any  person  for  the  Power  of 
making  of  roads  within  their  district  for  the  pubHc  use  through  the  lands  J^jf'^to'^^^r"'' 
and  at  the  expense  of  such  person,  and  may  agree  that  such  roads  shall  as  tomakhi^ 
become  and  the  same  shall  accordingly(/')  become  on  completion,  (c)  of  new  public 
highways  maintainable  and  repairable  by  the  inhabitants  at  large  within 
their  district  ;  they  may  also,  with  the  consent  of  two-thirds  of  their 
number,  agree  with  such  person  to  pay,  and  may  accordingly  jiay,  any 
portion  of  the  expenses  of  making  such  roads.  (cZ) 

As  to  the  applicatioii  of  this  section  in  rural  districts,  see  section  25  of  the  Local 
Government  Act,  1894,  cited  ante,  p.  157,  and  ^jo.sf. 

(a)  This  agreement  should  be  in  writing  and  under  seal.  The  section  is  incor- 
porated from  21  &  22  Vict.  c.  98,  s.  .39  ;  but  it  is  not  quite  easy  to  understand  it. 
First,  who  is  to  make  the  road  ?  Ajiparently  the  urban  authority.  Yet  it  is  provided 
that  they  may  agree  to  pay  the  person  a  portion  of  the  expenses  of  making  the  road. 
Moreover,  when  the  road  is  to  be  made  at  his  expense,  it  would  be  reasonable  that  he 
should  make  it. 

It  is  presumed  that  the  person  referred  to  is  the  owner  of  the  land. 
The  section  appears  to  apply  to  new  roads  and  not  to  existing  roads. 
(&)  That  is,  in  accordance  with  the  agreement. 

(f)  See  also  Sanders  v.  Brading  Harbour  Improvement  Commissioners,  52  L.  T.  (N.s.) 
426,  cited  at  length  in  the  notes  to  section  152,  post,  p.  199. 

In  Bromley  Local  Board  v.  Lanshmj,  "  Times,"  5th  December,  1894  ;  16  M.  C.  C. 
574,  a  new  road  was  laid  out  in  1878,  and  in  1884,  buildings  having  been  erected 
on  each  side  of  the  road,  an  arrangement  was  made  between  defendant,  who 
was  one  of  the  frontagers,  and  the  plaintiff  local  board,  that  the  new  road  sliould  be 
made  up  to  the  satislaction  of  the  plaintiff's  surveyor,  and  should  lie  Icept  in  repair 
by  the  frontagers  for  six  months,  and  that  the  board  should  then  adopt  the  road. 
This  arrangement  was  carried  out,  but  the  plaintiff's  did  not,  after  tlie  expiration  of 
the  six  months,  give  the  usual  notice  of  adoption  under  section  152.  Subsequently, 
in  consequence  of  heavy  traffic,  the  road  fell  into  disrepair,  and  the  plaintiff's  paved 
the  road  under  the  provisions  of  section  150,  post,  and  sought  to  recover  a  share  of 
the  expense  from  the  defendant  in  the  county  court,  where  it  was  held,  and  affirmed 
on  appeal  by  the  High  Court  (Grantham  and  Lawrance,  JJ.),  that  the  plaintiffs 
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Note  to  were  bound  by  the  arrangement  come  to  in  1884,  having  accepted  the  work  then 
Section  146.  done  by  defendant. 

(d)  It  will  be  noted  that  the  first  agreement  mentioned  in  the  section  may  be  made 
by  the  urban  authority,  and  consequently  by  a  mere  majority  of  the  board.  But  the 
latter  agreement  requires  the  consent  of  two-thirds  of  the  members.  The  object  of 
this  is  obviously  to  prevent  jobbery  in  the  matter. 


Power  of 
urban  autho- 
rity to  con- 
struct or 
adopt  public 
bridges,  &c., 
over  or  under 
canals,  &c. 


Power  of 
urban  autho- 
rity to  enter 
into  agree- 
ments with 
turnpike 
trustees  as  to 
repair,  &c.,  of 
roads. 


147.  urban  authority  may  aoree(a)  with  the  proprietors  of 

any  canal,  railway,  or  tramway  to  adopt  and  maintain  any  existing  or 
projected  bridge,  viaduct,  or  arch  within  their  district,  over  or  under  any 
such  canal,  railway,  or  tramway,  and  the  approaches  thereto,  and  may 
accordingly  adopt  and  maintain  such  bridge,  viaduct,  or  arch  and 
approaches  as  parts  of  public  streets  or  roads  maintainable  and  repair- 
able by  the  inhabitants  at  large  within  their  district ;  or  such  authority 
may  themselves  agree  to  construct  any  such  bridge,  viaduct,  or  arch  at 
the  expense  of  such  proprietors  ;(!))  they  may  also  with  the  consent  of 
two-thirds  of  their  number,  agree  to  pay,  and  may  accordingly  pay,  any 
portion  of  the  expenses  of  the  construction  or  alteration  of  any  such 
bi'idge,  viaduct,  or  arch,  or  of  the  purchase  of  any  adjoining  lands 
required  for  the  foundation  and  support  thereof,  or  for  the  approaches 
thereto.(c) 

As  to  the  application  of  this  section  in  rural  districts,  see  section  25  of  the  Local 
Government  Act,  1894,  cited,  ante,  p.  157,  and  post. 

(a)  This  section  is  re-enacted  from  21  &  22  Vict.  c.  98,  s.  40.  It  is  not  easy  to  see 
how  the  urban  authority  can  adopt  a  projected  bridge  ;  but  doubtless  it  means  that 
if  the  projected  bridge  be  made  the  local  authority  may  adopt  it  afterwards. 

(6)  In  this  case  the  urban  authority  may  construct  the  bridge  and  then  claim 
payment  of  the  expenses  from  the  proprietors,  but  in  the  agreement  other  provisions 
may  doubtless  be  made. 

(c)  Note  the  same  difference  as  in  the  last  section,  note  (d)  with  reference  to  the 
entering  into  these  agreements. 

See  the  provisions  of  the  HighAvays  and  Bridges  Act,  1891  (54  &  55  Vict.  c.  63),  s.  3, 
in  the  Appendix,  jJost.  That  section  enables  a  local  authority  to  agree  with  any  other 
local  authority  or  county  council  for  the  construction,  re-construction,  alteration,  or 
improvement,  or  the  freeing  from  tolls  of  any  main  road,  or  other  highway  or  of  any 
bridge  within  the  jurisdiction  of  any  of  the  parties  to  the  agreement. 

14-8.  Any  urban  authority  may  by  agreement(a)  with  the  trustees 
of  any  turnpike  road,  or  with  any  person  liable  to  repair  any  street  or 
road,  or  any  part  thereof,  or  with  the  surveyor  of  any  county  bridge, (6) 
take  on  themselves  the  maintenance,  repair,  cleansing,  or  watering  of  any 
such  street  or  road  or  any  part  thereof,(6')  or  of  any  road  over  any  county 
bridge,  and  the  approaches  thereto,  (J)  or  of  any  part  of  the  said  streets 
or  roads  within  their  district,  and  may  remove  any  turnpike  gates,  toll 
gates,  or  bars  which  may  be  situated  within  their  district,  (e)  and  may 
erect  other  turnpike  gates,  toll  gates,  or  bars  in  lieu  thereof,  on  such 
terms  as  the  urban  authority  and  such  trustees  or  person  or  surveyor  as 
aforesaid  may  agree  on  : 

Provided — 

That  where  any  mortgage  debt  is  charged  on  the  tolls  of  any  such 
turnpike  road,  no  agreement  shall  be  made  for  the  removal  of  any 
of  the  toll  gates  or  bars  thereon,  unless  with  the  previous  consent 
in  writing  of  a  majority  of  at  least  two-thirds  in  value  of  the  mort- 
gagees ;  and 
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That  where  the  terms  arranored  include  any  annual  or  other  payments  Section  148. 
from  such  urban  authority  to  the  trustees  of  any  such  turnpike 
road,  then  the  payments  may  be  secured  on  any  fund  or  rate  appli- 
cable by  such  authority  to  any  of  the  purposes  of  this  Act  in  the 
same  manner  as  other  charges  on  any  such  fund  or  rate  are  autho- 
rised by  this  Act.(/) 

Any  executors,  administrators,  guardians,  trustees,  or  committee  of  the 
estate  of  any  idiot  or  lunatic,  who  are  as  such  for  the  time  being  entitled 
to  any  money  charged  or  secured  on  the  tolls  of  any  such  turnpike  road, 
may  consent  to  any  such  agreement  as  aforesaid,  as  fully  as  if  they 
respectively  were  so  entitled  in  their  own  right,  discharged  of  all  trusts 
in  respect  thereof ;  and  all  executors,  administrators,  guardians,  trustees, 
and  committees  so  consenting  are  hereby  severally  indemnified  for  so 
doing.  (^) 

(a)  See  as  to  this,  section  146,  ante,  p.  165.  Turnpike  trusts  are  now  practically 
obsolete,  there  remaining  in  existence  only  the  trust  comprising  the  Anglesey  portion 
of  the  Shrewsbury  and  Holyhead  road,  which  was  extended  by  the  Shrewsbury  and 
Holyhead  Koad  Act,  1890,  until  the  1st  November,  1895.  (22iid  Ann.  Rep.  L.G.  B., 
p.  clxxvi.) 

An  agreement  made  before  31st  December,  1870,  under  the  corresiDOiiding  section 
of  the  Act  of  1858,  does  not  prevent  the  roads  from  being  turnpike  roads  within  the 
meaning  of  the  Highway  Act,  1878,  s.  13.  Wed  Riding  JJ.  v.  lieg.,  8  App.  Gas.  781  ; 
32  W.  E.  253  ;  53  L.  J.  M.  C.  41  ;  49  L.  T.  (x.s.)  786  ;  48  J.  P.  228. 

An  agreement  was  made  between  two  urban  authorities,  M'liereliy  the  one  was  to 
transfer  to  the  other  certain  land  forming  pait  of  its  district,  and  the  other  was  to 
adopt  a  road  and  dedicate  it  as  a  pul:)lic  highway.  It  was  held  that  such  a  contract 
was  not  authorised  by  the  text.  Tunbridqe  Wells  haprovement  Commissioners  v. 
Southhorough  Local  Board,  60  L.  T.  (n.s.)  172  ;  W.  N.  (1888),  p.  237  ;  5  T.  L.  R.  107. 

The  turnpike  trusts  shall  continue  in  force  as  to  turnpike  roads  within  an  urban 
sanitary  district.  Per  Lord  Blackbukn  in  Lancashire  J  J.  v.  Rochdale  (ALiyor  of), 
8  App.  Cas.,  at  p.  497  ;  53  L.  J.  M.  C.  5  ;  49  L.  T.  (n.s.)  368  ;  32  W.  R.  65  ; 
48  J.  P.  20.  In  that  case  the  corporation  of  Rochdale  was  tlie  highway  authority 
within  the  area  of  tlie  borough.  Under  sections  47 — 50  of  the  Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vict.  c.  34),  the  obligation  to  repair  all  puljlic  highways 
within  the  area  of  the  town  was  imposed  upon  the  corporation,  and  the  turnpike 
trustees  were  forbidden  to  lay  out  any  money  on  any  l  oad  within  that  area.  By  a 
local  Act  in  1872  the  boundaries  of  the  borough  were  enlarged,  and  all  the  provisions 
of  the  Act  relating  to  the  town  were  extended  to  the  enlarged  area  of  the  borough. 
The  effect  was  that  further  portions  of  turnpike  roads  were  for  the  first  time  brought 
within  the  area  of  the  borough  and  within  the  operation  of  10  &  11  Vict.  c.  34, 
ss.  47 — 50.  It  was  held  by  the  House  of  Lords  that  these  further  portions,  being 
only  parts  of  turnpike  roads,  had  not  "  ceased  to  be  turnpike  roads,"  and  were  not 
to  be  deemed  to  be  "  main  roads  "  within  section  13  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878  ;  and  that  the  county  authority  were  not  liable  to  pay  half 
the  expenses  of  their  maintenance. 

By  a  local  Act  passed  in  1855,  and  incorporating  the  Towns  Improvement  Clauses 
Act,  1847,  the  maintenance  of  all  highways  within  a  district,  including  a  turnpike 
road,  became  vested  in  the  commissioners.  The  trustees  of  the  tuHipike  I'oad  there- 
upon ceased  to  repair  it  within  the  limits  of  the  district.  The  turnpike  trust  expired 
m  1877.  The  conmiissioners  were  the  highway  authority  for  the  district,  which  was 
a  highway  area  within  the  Highway  Act,  1878  (41  &  42  Vict.  c.  77),  s.  13,  post.  It 
was  held  that,  notwithstanding  the  special  legislation  in  1855,  providing  for  the 
maintenance  of  part  of  the  road  by  the  commissioners,  it  only  ceased  to  be  a  turnpike 
road  within  the  meaning  of  41  &  42  Vict.  c.  77,  s.  13,  on  the  expiration  of  the  turn- 
pike trust  between  1870  and  the  date  of  the  passing  of  that  Act,  and  therefore  should 
be  deemed  to  be  a  main  road,  and  one-half  of  the  expenses  of  the  maintenance  of  the 
part  within  the  highway  area  should  be  paid  to  the  highway  authority  by  the  county 
authority.  Newton-in- Maker  field  Improvement  Commissioners  v.  Lancashire  JJ.,  15 
Q.  B.  D.  25  ;  54  L.  J.  M.  C.  1 ;  52  L.  T.  (n.s.)  337  ;  33  W.  R.  488  ;  49  J.  P.  149. 
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Note  to        (6)  The  surveyor  is  substituted  for  the  clerk  of  the  peace,  who  usually  lepresents 
Section  148.  the  county  in  agreements.    The  surveyor  must  charge  the  county  rate,  b\it  cannot 
properly  do  so  without  the  direction  of  the  county  justices,  for  whom  he  must  act  in 
the  matter. 

It  may  here  be  mentioned  that  a  bridge  which  is  not  a  coiinty  bridge  is  a  street, 
as  defined  by  section  4,  ante,  p.  12. 

Where,  under  their  special  Act,  a  railway  company  are  bound  to  make  a  bridge 
over  the  raih^'ay  to  carry  a  highway,  they  are  Ijound  under  8  &  9  Vict.  c.  '20, 
s.  46,  to  keep  the  surface  of  the  highway  over  the  bridge  in  repair  as  being  a  neces- 
sary part  of  the  bridge.  Lancashire  and  Yorkshire  Railway  Company  v.  Bury  {Mayor, 
d'c,  of),  14  App.  Gas.  417  ;  59  L.  J.  Q.  B.  85  ;  61  L.  T.  (,N.s.)  417  ;  54  J.  P.  197.  But 
when  the  railway  is  carried  over  a  highway  the  company  are  not  bound  to  repair  the 
highway  under  the  bridge,  even  though  it  has  been  lowered  in  order  to  give  headway 
under  the  bridge.  London  and  North-  Western  Railivay  Gomijany  v.  Sldrton,  5  B.  &  S. 
559. 

The  provisions  of  this  section  might  apply  to  the  towing-path  of  a  canal.  Such  a 
towing-path  may  be  dedicated  as  a  highway.  Grand  Junction  Ganal  Company  v.  Petty, 
21  Q.  B.  D.  273  ;  57  L.  J.  Q.  B.  572  ;  36  W.  R.  795  ;  52  J.  P.  692  ;  59  L.  T.  (n.s.) 
767. 

(p)  In  Natter  v.  Accrington  Local  Board,  4  Q.  B.  D.,  at  p.  380,  Mbllor,  J., 
expressed  an  opinion  that  these  words  did  not  authorise  the  division  of  the  road  into 
longitudinal  sections,  so  that  the  local  board  should  undertake  the  charge  of  the 
footpath,  and  the  turnpike  trustees  that  of  the  roadway.  But  at  p.  383,  Cotton,  L.J., 
expressed  a  contrary  opinion. 

{d)  A  bridge  may  be  a  county  bridge,  though  repairable  by  the  inhabitants  of  a 
county  or  by  an  individual.  Beg.  v.  Chart  and  Longbridge,  L.  R.  1  C.  C.  R.  237  ; 
39  L.  J.  M.'C.  137  ;  22  L.  T.  (n.s.)  416;  18  W.  R.  791  ;  34  J.  P.  454.  In  general, 
however,  a  county  bridge  is  repairable  by  the  inhabitants  of  the  county.  5  &  6 
Will.  4,  c.  50,  s.  21,  provides  that  if  any  bridge  shall  thereafter  be  built,  which  bridge 
shall  be  liable  by  law  to  be  repaired  by  and  at  the  expense  of  any  county  or  part  of 
any  county,  then  and  in  such  case  all  highways  leading  to,  passing  over,  and  next 
adjoining  to  such  bridge,  shall  be  from  time  to  time  repaired  by  the  j^arish,  person,  or 
body  politic  or  corporate,  or  trustees  of  a  turnpike  road  who  were  by  law  before  the 
erection  of  the  said  bridge  bound  to  repair  the  said  highways  :  Provided  nevertheless 
that  nothing  therein  contained  shall  extend  to,  or  be  construed  to  extend  to,  exonerate 
or  discharge  any  county  from  repairing  or  keeping  in  repair  the  walls,  banks,  or 
fences  of  the  raised  causeways  and  raised  approaches  to  any  such  bridge  on  the  land 
arches  thereof.  The  way  ovev  a  bridge  built  before  the  passing  of  this  Act,  and  the 
approaches  for  a  distance  of  300  feet  from  each  end  of  such  bridge,  are  rejjairable  by 
the  county.  See  22  Hen.  8,  c.  5,  s.  7.  "  Where  for  any  reason  a  public  bridge  is  not 
considered  a  county  bridge,  and  no  other  persons  are  by  usage  or  prescription  or 
statute  bound  to  rejjair  it  the  liability  falls  upon  the  inhabitants  of  the  parish  in 
which  it  is  situate  as  being  a  public  highway."  ("  Pratt's  Law  of  Highways,"  12th  edit., 
by  Prentice,  p.  38.)  33  &  34  Vict.  c.  73,  s.  12,  provides  that  where  a  turnpike  road 
shall  have  become  an  ordinary  highway  all  bridges  which  were  previously  repaired 
by  the  trustees  of  such  turnj^ike  road  shall  become  county  bridges,  and  shall  be  kept 
in  repair  accordingly  :  Provided  that  for  the  purposes  of  that  Act  such  bridges  shall 
be  treated  as  if  they  were  bridges  built  subsequently  to  the  passing  of  5  &  6  Will.  4, 
c.  50.  This  section  was  discussed  in  Reg.  v.  Vorsvt  (Inhabitants  of),  45  L.  T.  (n.s.) 
308.  There  a  toll  bridge  was  built  o-\  er  the  B.  river  at  W.  for  the  pur^DOse  of  con- 
necting the  back  streets  of  W.  with  the  country  districts  on  the  other  side  of  the 
river.  A  turnj^ike  road  was  made  in  connection  with  the  bridge  ;  both  the  bridge 
and  the  road  were  constructed  under  one  Act.  There  wei'e  separate  trusts  of  the  bridge 
and  the  road,  but  the  trustees  of  the  one  were  trustees  of  the  other.  The  bridge  was 
within  the  municipal  boundaries  of  the  borough  of  W.  On  the  expiration  of  the 
trust  the  county  repaired  the  road,  but  the  bridge  was  allowed  to  fall  into  disrepair. 
The  county  of  i ).,  in  which  the  bridge  was  situated,  was  thereupon  indicted  for  its 
non-repair  and  was  found  guilty  : — Held,  upon  the  argument  for  a  new  trial,  that  the 
county  was  rightly  convirted,  and  that,  as  there  was  nothing  in  the  case  to  cast  the 
liability  to  repair  on  the  borough  in  which  thebrid.ewas  situated,  on  the  expiration 
of  the  period  of  the  trust  it  became  a  county  brid,.^e  repairable  by  the  inhalutants  of 
the  county. 

(«)  These  words  remove  the  difficulty  as  to  the  measure  of  distance  which  occurred 
in  21  &  22  Vict.  c.  38,  s.  41. 
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(/)  See  sections  233     seg-.,  ^ros^  Note  to 

(r/)  23  &  24  Vict.  c.  68,  s.  20,  enabled  tlie  lii,i;h-svay  boards  in  South  Wales  to  con-  Section  148. 
tract  with  the  local  board  of  health  under  tlie  Public  Health  Act  (21  &  22  Vict.  c.  98), 
for  the  repair  of  any  highway  under  the  care  of  such  local  board,  who  had  all  the 
resi^onsibility  of  such  rejiair,  and  the  board  contracted  with  was  to  be  relieved  there- 
from during'  the  pendency  of  the  contract.  The  money  to  be  paid  under  the  contract 
was  to  come  from  the  moneys  applicable  to  the  repair  of  such  highways  liy  the  high- 
way board.  The  urban  authority  is  now  substituted  for  such  local  board.  And  by 
section  25  of  the  Local  Government  Act,  1894,  post,  the  rural  authority  is  now 
siibstituted  for  the  highway  board. 


Regulation  of  Streets(a)  and  Buildings. 

149.  -^11  streets, (5)  being  or  which  at  any  time  become  highways  Vesting  of 
repairable  by  the  inhabitants  at  large(o)  within  any  urban  district,  and  ftreets,  &c., 
the  pavements,  stones,  and  other  materials  thereof,  and  all  buildings,  authoi^lt^y 
implements,  and  other  things  provided  for  the  purposes  thereof,  shall 
vest  in  and  be  under  the  control  of  the  urban  authority.((i?) 

The  urban  authority  shall (^)  from  time  to  time  cause  all  such  streets 
to  be  levelled,  paved,  metalled,  flagged,  channelled,  altered,  and  repaired, 
as  occasion  may  require  ;  they  may  from  time  to  time  cause  the  soil  of 
any  such  street  to  be  raised,  lowered,  or  altered,  as  they  may  think 
fit  ;(/)  and  may  place  and  keep  in  repair  fences  and  posts  for  the  safety 
of  foot  passengers,  [g) 

Any  person  who  without  the  consent  of  the  urban  authority  wilfully 
displaces  or  takes  up,(/t)  or  who  injures  the  pavement,  stones,  matei'ials, 
fences,  or  posts  of,  or  the  trees, (/)  in  any  such  street,  shall  be  lial^le  to  a 
penalty(/;)  not  exceeding  five  pounds,  and  to  a  further  penalty  not 
exceeding  five  shillings  for  every  square  foot  of  pavement,  stones,  or 
other  materials,  so  displaced,  taken  up,  or  injured  ;  he  shall  also  be 
liable  in  the  case  of  any  injury  to  trees  to  pay  to  the  local  authority 
such  amount  of  compensation  as  the  court  may  award. 

(a)  It  is  proper  here  to  refer  to  33  &  34  Vict.  c.  78  (The  Tramways  Act,  1870),  as 
it  contains  jn'o^  isions  whereby  a  local  board  may  be  enabled  to  construct  and  main- 
tain a  tramway  within  their  district.  Their  consent  is  also  necessary  to  enable  other 
persons  to  obtain  a  provisional  order  under  the  Act,  unless  such  consent  is  dispensed 
with  by  the  Board  of  Trade.  The  Act  also  contains  imjjortant  provisions  as  to  the 
right  of  a  tramway  company  to  interfere  with  roads,  sewers,  &c.,  for  the  purchase  of 
the  undertaking  by  the  local  authority,  kc. 

See  also  the  Gas  and  Waterworks  Facilities  Acts,  1870  and  1873  (in  the  Appendix), 
as  to  the  necessity  for  the  consent  of  the  local  authority  for  a  provisional  order  iinder 
these  Acts. 

See  also  the  provisions  of  the  Acts  relating  to  the  use  of  locomotives  on  public 
roads,  24  &  25  Vict.  c.  70  ;  28  &  29  Vict.  c.  83  [continued  by  several  statutes,  and 
lastly  by  the  Expiring  Laws  Continuance  Act,  1894  (57  &'  58  Vict.  c.  48)],  and 
41  &  42  Vict.  c.  77,  Part  2. 

{h)  See  the  definition  of  street  in  section  4,  ante,  p.  12.  See  also  the  notes  to 
section  144,  ante,  p.  157,  and  note  (a)  to  the  next  section,  imst,  p.  176. 

(c)  Before  1836  any  road  which  was  dedicated  to  the  public  and  used  by  them 
became  a  hi^^hway  repairable  by  the  inhabitants  at  large.  Reg.  v.  Westrnark,  2 
M.  &  Rob.  305  ;  and  see  per  Blackburx,  J.,  in  LLeg.  v.  Dukinfield,  32  L.  J.  M.  C  230  ; 
4  B.  &  S.  158  ;  27  J.  P.  805.  And  see  Eijre  v.  New  Forest  Highway  Board,  56  J.  P.  517. 
In  that  year,  however,  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  came  into  opera- 
tion, and  section  23  of  that  Act  prescribes  certain  formalities  whi.  h  must  be  complied 
with  before  a  landowner  can  dedicate  a  road  so  as  to  make  it  repairable  by  the  iJublic. 
But  a  road  may  be  none  the  less  a  highway,  because  the  public  are  not  bound  to 
repair  it.    This  was  held  in  Roberts  v.  Hunt,  15  Q.  B.  17.    A  road  which  has  been 
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Note  to  dedicated  since  1836,  but  with  respect  to  which  the  formalities  prescribed  by  section 
Section  149.  23  of  the  Highway  Act,  1835,  have  not  been  complied  with,  is  not  within  this  section, 

  and  the  owners  of  adjoining  property  may  be  compelled  to  pave,  &c.,  it  under  section 

150, 2}ost.  As  to  the  application  of  section  23  to  a  road  in  an  urban  district,  see  Reg. 
V.  Dukinfield,  post,  p.  200. 

The  duty  of  repairing  streets  which  are  public  highways  is  imposed  on  the  urban 
authority  by  section  144,  ante,  p.  157.  This  Act  contains  no  section  like  section  53 
of  the  Towns  Improvement  Clauses  Act,  which  empowers  the  authoilty,  when  that 
section  is  in  force,  to  charge  the  cost  of  the  repairs  of  a  public  highway  upon  the 
adjoining  owners.  That  section,  however,  has  been  held  only  to  apply  when  the 
highway  has  never  previously  been  paved,  &c.  See  Eeg.  v.  Great  Western  Railwaij 
Co.,  28  L.  J.  M.  C.  246  ;  1  E.  &  E.  806  ;  5  Jur.  (n.S.)  1054.  As  to  the  recovery  of 
exjjenses  under  that  section  as  incorporated  by  a  local  Act,  see  Portsmouth  {Mayor  of) 
V.  Smith,  46  J.  P.  23. 

It  has  been  held  under  18  &  19  Vict.  c.  120,  s.  96,  that  a  metropolitan  vestry  are 
bound  to  repair  the  pavement  over  vaults  and  cellars,  although  by  section  102  of 
that  Act,  the  vaults,  &c.,  and  the  openings  into  them  are  to  be  repaired  by  the  owners 
of  them.  Hamilton  v.  St.  George's,  Hanover  Square  {Vestrtj  of).  L.  R.  9  Q.  B.  42  ;  43 
L.  J.  M.  C.  41  ;  29  L.  T.  (n.s.)  428  ;  22  W.  R.  86  ;  38  J.  P.  405. 

As  to  the  meaning  of  the  words  "  repairable  by  the  inhabitants  at  large,  see  the 
next  section,  note  (6),  ^wst,  p.  181. 

{d)  The  words  shall  vest  in  are  future  in  signification,  but  as  a  similar  provision 
was  contained  in  previous  Public  Health  Acts,  the  effect  of  the  words  in  question  is 
merely  to  continue  the  state  of  things  which  at  the  time  of  the  jjassing  of  the  Act 
existed  in  districts  already  constituted  (see  section  326,  post).  But  while  the  property 
mentioned  in  the  section  passed  to  the  local  authority,  it  must  be  remembered  that 
all  outstanding  liabilities  also  passed  (see  section  12,  ante,  p.  30).  The  meaning  of 
the  words  "vest  in"  will  ajDpear  from  the  following  cases  : — 

In  Hind  v.  Charlton,  L.  R.  2  C.  P.,  at  p.  116,  Willes,  J.,  referring  to  the  words 
vest  in  as  used  in  a  local  Act,  said  :  "  There  is  a  whole  series  of  authorities  in  which 
words  which  in  terms  vested  the  freehold  in  persons  appointed  to  perform  some 
public  duties,  such  as  canal  companies  and  boards  of  health,  have  been  held  satisfied 
by  giving  to  such  persons  the  control  over  the  soil  which  was  necessary  to  the 
carrying  out  of  the  olijects  of  the  Act  without  giving  them  the  freehold.  In  Stracey 
V.  Nelson,  12  M.  &  W.  535  ;  13  L.  J.  Ex.  97,  it  was  provided  by  an  Act  that  certain 
lands  should  be  vested  in  the  commissioneis  of  sewers,  and  the  court  held,  notwith- 
standing, that  only  the  control  over  the  land,  and  not  the  freehold,  passed  to  them." 
In  Bagshaw  v.  Bu-don  Local  Board,  1  Ch.  D.,  at  p.  222,  Jessel,  M.R.,  said  that  by 
the  term  vested  he  meant  vested  suit  modo,  as  far  as  a  highway  can  be,  not  necessarily 
giving  to  the  local  authority  the  right  to  the  soil.  The  words  vest  in  do  not  give 
\  u.  (  Kv.^*.  '  the  property  in  the  street,  but  merely  the  property  in  the  surface  of  the  street,  and  in 
such  part  oif  the  soil  as  is  or  can  he  used  for  the  ordinary  purposes  of  a  street.  Gover- 
dale  V.  Charlton,  4  Q.  B.  D.  104  ;  48  L.  J.  Q.  B.  128  ;  40  L.  T.  (N.s.)  88  ;  26  W.  R.  687  ; 
43  J.  P.  268.  In  that  case  by  an  award  made  under  an  Inclosure  Act  passed  in  1766, 
two  private  roads,  E.  and  H.,  were  set  out.  About  1818  the  road  E.  became  a  public 
highway.  Down  to  1863  the  surveyor  of  highways  for  the  j)arish  of  C,  within  which 
E.  and  H.  were  situate,  had  from  time  to  time  let  the  pasturage  upon  E.  and  H.  to 
various  persons.  A  local  board  was  formed  in  1863  for  the  parish  of  C,  who  in  1876 
let  the  pasturage  on  E.  and  H.  to  the  plaintiff.  He  thereupon  commenced  to  depas- 
ture the  herbage  with  his  cattle  on  the  roads.  The  defendant  interfered  with  the 
plaintiff's  enjoyment  of  the  pasturage.  It  was  held  that  the  jjrojjerty  in  the  soil  of 
E.,  being  a  street,  so  far  vested  in  the  local  board  that  they  could  demise  the  right  of 
pasturage  thereon  to  the  j^laintiff,  who  was  entitled  to  maintain  an  action.  It  was 
held  also  that  the  local  board  haA'ing  no  power  to  demise  H.,  being  a  private  way,  the 
plaintiff  had  not  sufficient  exclusive  possession  as  occupier  to  enable  him  to  maintain 
an  action.  In  a  subsequent  case,  James,  L.J.,  explained  this  decision  as  to  the 
meaning  of  the  words  vest  in,  as  follows. — "What  that  case  decided,  and  all  that  it 
was  necessary  to  decide  in  that  case,  was  that  something  more  than  an  easement 
passed  to  the  local  board,  and  that  they  had  some  right  of  property  in  and  on,  and  in 
respect  of  the  soil,  which  would  enable  them  as  owners  to  bring  a  possessory  action 
against  trespassers.  Now  what  was  that  something  more  1  It  is  impossible  to  read 
any  of  the  three  judgments  delivered  on  that  occasion  without  seeing  that  in  the  view 
of  the  learned  judges  the  soil  and  freehold  in  the  ordinary  sense  of  the  words  'soil 
and  freehold,'  that  is  to  say,  the  soil  from  the  centre  of  the  earth  up  to  an  unlimited 
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extent  in  space,  did  not  pass,  and  that  no  stratum  or  portion  of  the  soil,  defined  or  Note  to 
ascertainable  like  a  vein  of  coal,  or  stratum  of  ironstone,  or  anything  of  that  kind,  Section  149. 
passed,  but  that  the  board  had  only  the  surface,  and  with  the  surface  such  rii^ht  below 
the  surface  as  was  esential  to  the  maintenance,  and  occupation,  and  exclusive  pos- 
session of  the  street,  and  the  making  and  maintaining  of  the  street  for  the  use  of  the 
public."  Rolls  V.  St.  George  the  Martyr,  Southwark  (Vestry  of),  14  Oh.  D.  785;  49 
L.  J.  Ch.  691  ;  43  L.  T.  (n.s.)  140  ;  28  W.  E.  867  ;  44  J.  P.  680.  In  that  case  the 
plaintiff  having,  with  the  sanction  of  the  Metropolitan  Board  of  Works,  made  a  new 
street  over  his  land,  upon  which  land  were  two  old  streets,  N.  and  A.,  an  order  was 
made  at  quarter  sessions  for  stopping  up  part  of  N.  street  as  unnecessary,  and  an 
order  was  also  made  for  diverting  a  part  of  A.  street  and  opening  the  new  street  in 
lieu  thereof.  The  vestry  of  the  parish  gave  notice  to  the  plaintiff  that  he  must  not 
convert  to  his  own  use  the  stopped  up  part  of  N.  nor  stop  irp  A.,  or  convert  any  part 
of  the  soil  of  it  to  his  own  use  until  he  had  purchased  the  same  from  the  vestry.  It 
was  held  by  the  Court  of  Appeal,  reversing  the  decision  of  the  ilaster  of  the  Eolls, 
that  under  18  &  19  Vict.  c.  120,  s.  96,  all  streets  being,  for  the  time  being,  highways, 
are  vested  in  the  vestry,  but  only  so  long  as  they  are  highways,  and  that  when  they 
cease  to  be  highways  by  being  legally  stopped  irp  or  diverted,  the  interest  of  the 
vestry  determines.  And  it  was  therefore  held  that  the  plaintiff'  was  entitled  to  con- 
vert to  his  own  use  the  stopped  up  part  of  N.,  and  the  diverted  part  of  A.,  suliject, 
as  to  A.,  to  his  first  obtaining  a  certificate  under  5  &  6  Vict.  c.  50,  s.  91,  that  the 
substituted  street  has  been  completed  and  put  into  good  condition  and  repair.  Where 
a  street  was  carried  across  a  railway  situate  in  a  deep  cutting,  the  bridge  being 
erected  pursuant  to  the  Railways  Clauses  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  46 — 51,  it 
was  held  that  the  vesting  of  the  street  in  the  vestry  under  18  &  19  Vict.  c.  120,  s.  105, 
did  not  give  the  vestry  any  property  in  the  bridge  or  its  fences,  but  merely  vested 
in  them  the  carriageway  and  footpaths  and  the  materials  of  which  these  were  made. 
Great  Eastern  Railway  ComjMny  v.  Hackney  Board  of  Works,  ijost,  p.  184.  The  vesting 
of  the  streets  in  the  urban  authority  under  this  section  does  not  confer  upon  them 
such  a  property  in  the  streets  as  to  entitle  them  to  maintain  an  action  for  an  injunc- 
tion against  the  erection  of  a  telephone  wire  across  a  street,  the  telephone  wire  being 
erected  at  a  great  height  and  causing  no  appreciable  danger  to  the  ])uljlic  or  to  the 
traffic  in  the  street.  Wamhworth  District  Board  of  Works  v.  United  Telcjjhonc  Com- 
pany, 13  Q.  B.  D.  904  ;  53  L.  J.  Q.  B.  449  ;  51  L.  T.  (n.s.)  148  ;  32  W.  R.  776  ;  48 
J.  P.  676.  An  injunction  was  granted  to  restrain  the  defendant,  who  claimed  as 
owner  of  the  subsoil  of  half  the  road,  from  interfering  with  poles  and  electric  wires 
It  was  held  that  assuming  the  defendant  was  owner  of  half  the  soil,  yet  the  I'oad 
being  a  street  within  the  above  section,  the  local  Ijoard  were  entitled  to  more  than  the 
surface  ;  they  had  an  area  of  user  necessary  for  the  exercise  of  their  statutory  powers, 
e.g.,  of  lighting  the  district.  Fareham  Local  Board  v.  Smith,  W.  N.  (1891),  p.  76  ;  7 
T.  L.  R.  443  ;  90  L.  T.  467.  As  to  the  construction  by  the  local  authority  of  a 
urinal  partly  below  the  level  of  the  street  see  Baird  v.  Tunbridge  Wells  (Mayor,  dbc, 
of),  cited  at  length  in  the  notes  to  section  39,  ante,  p.  67. 

As  to  how  much  of  a  main  road  vests  in  a  county  council  under  section  11  of  the 
Local  Government  Act,  1888,  see  Gwrtis  v.  Kestcven  County  Council,  45  Ch.  D.  504  ; 
60  L.  J.  Ch.  103  ;  63  L.  T.  (n.s.)  543  ;  39  W.  R.  199.  It  may  here  be  mentioned 
that,  notwithstanding  the  text,  a  road  in  an  urban  district  which  is  a  main  road  will 
vest  in  the  county  council  under  51  &  52  Vict.  c.  41,  s.  11,  sub-sect.  (6),  unless  the 
urban  authority  have  elected  to  retain  the  control  of  main  roads  in  their  district. 
See  the  section,  post. 

_  It  seems  to  be  doubtful  whether  the  vesting  of  the  street  in  the  urban  authority 
gives  the  authority  any  property  in  trees  in  the  street  other  than  those  planted  by 
them.  See  per  Bramwell,  L.J.,  in  Coverdale  v.  Charlton,  supra.  But  it  is  presumed 
that  the  vesting  of  the  street  will  extend  to  the  entire  highway  which  the  public 
have  the  right  to  use,  and  that  includes  not  only  the  via  trita  but  to  the  entire  space 
between  the  fences  dedicated  to  the  use  of  the  public  and  capable  of  being  used  by 
them.  See  on  this  subject  Reg.  v.  United  Kingdom  Telegrciph  Company,  3  F.  &  F.  73  ; 
9  Cox  C.  C.  144,  174  ;  31  L.  J.  M.  C.  166  ;  2  B.  &  S.  647  ;  6  L.  T.  (n.s.)  378  ;  Turner 
V.  Ringwood  Highway  Board,  L.  R.  9  Eq.  418  ;  21  L.  T.  (n.s.)  52  ;  18  W.  R.  745  ; 
Nicol  V.  Beammnt,  5i3  L.  J.  Ch.  853  ;  50  L.  T.  (n.s.)  112. 

It  has  been  decided  that  a  rentcharge  issuing  from  lands  adjoining  certain  roads, 
and  granted  at  a  time  when  the  roads  were  private  occupation  I'oads  in  respect  of  the 
use  of  such  roads,  and  the  use  of  a  sewer  laid  down  in  one  of  them,  is  not  cletermined 
by  the  roads  becoming  highways  repairable  by  the  inhabitants  at  large  and  the  sewer 
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Note  to  l^ecoming  "tested  in  and  discontinued  by  the  local  authoritj^ ;  and  that  it  is  immaterial 
Section  149.  that  tlie  grantor  of  the  rentcharge  had  covenanted  in  the  grant  to  keep  the  roads  and 

  sewer  in  repair.    Merrett  v.  Bridges,  47  J.  P.  775. 

It  is  enacted  by  section  27  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878  (in  the  Appendix),  jjost,  that  notwithstanding  anything  contained  in  section  68 
of  the  Public  Health  Act,  1848,  or  in  section  149  of  the  Public  Health  Act,  1875,  all 
mines  and  minerals  of  any  description  whatsoever  under  any  disturn]3iked  road  or 
highway  which  has  or  shall  become  vested  in  an  urban  sanitary  authority  by  virtue 
of  tlie  said  sections,  or  either  of  them,  sludl  belong  to  the  person  who  would  be 
entitled  thereto  in  case  such  road  or  highway  had  not  become  so  vested,  and  the 
person  entitled  to  any  such  mine  or  minerals  shall  have  the  same  poAvers  of  working 
and  of  getting  the  same  or  other  minerals  as  if  the  road  or  hii^hway  had  not  become 
vested  in  the  urban  sanitary  authority,  but  so  nevertlieless  that  in  such  working  and 
getting  no  damage  shall  be  done  to  the  road  or  highway.  This  section  extends  to  the 
Isle  of  Wight  and  South  Wales.  As  to  the  rights  of  the  local  authority  under  the 
latter  part  of  this  section,  see  Attorney-General  v.  Conduit  Colliery  Company  [1895],  1 
Q.  B.  301  ;  64  L.  J.  Q.  B.  207  ;  71  L.  T.  (n.s.)  771  ;  43  W.  R.  366 ;  59  J.  P.  70  ; 
11  T.  L.  R.  57. 

(e)  The  keeping  of  the  street  in  repair  is  imperative.  It  is  doubtful  whether  the 
neglect  to  repair  the  highways  is  a  default  Avithin  section  299,  post,  but  as  by 
section  144,  ante,  j).  157,  the  urban  authority  are  the  highway  authority  within  their 
district,  proceedings  to  compel  rejiairs  may  be  taken  under  the  Highway  Acts. 

(/)  The  principle  established  by  Bolton  v.  Crowther,  2  B.  &  C.  703,  is,  that  where 
the  public  commissioners  have  conferred  upon  them  by  statute  powers  to  effect  works 
for  the  public  good,  they  are  not  personally  responsible  for  the  damage  which  they 
cause  to  private  individuals  in  the  due  and  careful  exercise  of  those  powers.  That  case 
was  decided  with  reference  to  the  General  Turnpike  Act  (3  Geo.  4,  c.  126),  section  83 
of  which  authorised  the  trustees  to  divert,  shorten,  alter,  or  improve  the  course  or 
path  of  any  of  the  roads  under  their  management,  and  to  divert,  &c.,  any  roads 
through  or  over  any  private  lands,  tendering  or  making  satisfaction  to  the  owners 
thereof  and  persons  interested  therein  for  the  damage  sustained  thereby.  It  was  held 
that  under  this  clause  the  trustees  were  authorised  to  lower  hills  and  raise  hollows, 
and  that  the  trustees  were  not  liable  to  an  action  for  consequential  injury  resulting 
from  their  altering  the  level  of  a  road  opj^osite  the  entrance  to  certain  premises.  So 
where  a  local  Act  empowererl  a  town  council  to  alter  the  level  of  any  street,  it  was 
held  that  they  had  not  exceeded  their  powers  by  erecting  a  bridge  in  the  line  of  a 
;  street  over  a  canal.  Beaver  v.  Mayor,  <^'c.,  of  Manchester,  8  E.  &  B.  44  ;  4  Jur.  (n.s.) 
•jv^  '  23  ;  26  L.  J.  Q.  B.  311.     In  another  case  where  an  action  was  brought  against 

^     -  a  local  board  for  lowering  a  highway  and  thereby  obstructing  the  access  to  a  house, 

the  corrrt  held  that  the  plaintiff  had  no  right  of  action.  Bold  v.  Williams,  21  J.  P. 
84.  In  Wedmore  v.  Bristol,  7  L.  T.  (n.s.)  459,  an  injunction  to  restrain  the  raising  of 
a  footway  was  refused  though  damage  was  shown,  there  being  statutory  power  to 
alter  the  level  of  the  footpath.  And  see  Ferrar  v.  Commissioners  of  Sewers,  L.  R. 
4  Ex.  227  ;  38  L.  J.  Ex.  102  ;  21  L.  T.  (n.s.)  295  ;  17  W.  R.  709.  Section  308  of 
this  Act  provides,  however,  for  the  payment  of  conipiensation  for  injuries  sustained  by 
persons  in  consequence  of  the  exercise  of  the  jDowers  conferred  by  this  Act.  There- 
fore, where  on  the  owner's  default  the  board  executed  works  render  section  150,  i^ost, 
p.  176,  and  in  so  doing  altered  the  level  of  the  street  so  as  to  make  the  access  to  one  of 
the  houses  in  the  street  difficidt  and  dangerous,  it  was  held  that  though  the  owner  of 
the  house  was  liable  to  pay  his  proportion  of  the  expenses,  he  was  nevertheless 
entitled  to  compensation  under  11  &  12  Vict.  c.  63,  s.  144  (corresponding  to  sec- 
tion 308,  post),  for  the  special  damage  he  had  sustained  in  order  that  his  neighbours 
and  the  district  generallj'  might  be  benefited.  Beg.  v.  JVallasei/  Local  Board,  L.  R. 
4  Q.  B.  351  ;  38  L.  J.  Q.  B.  217  ;  17  W.  R.  766  ;  21  L.  T.  (n.s.)  90 ;  33  J.  P.  677  ; 
ICi  B.  &.  S.  428.  Abutting  upon  a  highway  the  plaintiff  had  land  upon  which  an 
inn  and  some  stabling  had  been  erected.  These  stood  back  from  the  highway,  and 
in  front  of  them  was  an  open  space  forming  part  of  the  same  land,  which  had  beerr 
left  open  to  and  on  a  level  with  the  highway  until  the  defendants  in  exercise  of  their 
powers  under  this  section  and  for  the  convenience  of  the  puldic  placed  kerbstones 
and  a  raised  footpath  at  the  side  of  the  highway,  leaving  openings  so  that  carriages 
coidd  still  pass  at  convenient  places  to  and  from  the  plaintiff's  land  and  premises. 
It  was  held  that  the  plaintiff  was  not  entitled  to  a  mandatory  injunction  directing 
the  defendants  to  remove  the  kerbstones,  and  that  in  the  absence  of  any  unreasonable 
conduct  the  remedy  for  any  injury  caused  by  the  kerbstones  woidd  he.  by  compen- 
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sation  under  section  308.    Sellors  v.  Matlock  Bath  Local  Board,  14  Q.  B.  D.  928  ;  52      Note  to 
L.  T.  (N.s.)  782.  Section  149. 

But  the  urban  autliority  will  not  be  permitted  in  every  case  to  alter  the  level  of  a 
street  so  as  to  cause  unnecessary  damage.  The  K.  local  board  in  repairing  and 
improving  a  road  raised  a  footpath  l)y  the  side  of  a  road  a  few  inches,  the  effect  of 
which  was  to  prevent  water  which  fell  upon  the  space  between  a  warehouse  of  the 
plaintiff,  in  which  needles  were  stored,  and  the  road  from  draining  into  the  road. 
On  bill  filed  by  tlie  plaintiff  against  the  local  board  for  an  injunction,  it  was  held 
that  they  had  no  right  to  make  improvements  in  a  way  calculated  to  cause  un- 
necessary damage  to  the  plaintiff,  that  the  evil  complained  of  was  one  of  easy  remedy, 
and  that  the  case  was  not  one  for  i^ecuniary  compensation  ;  and  a  mandatory  injunc- 
tion was  granted  to  prevent  the  board  from  allowing  such  ^vater  to  remain  dammed 
up  to  the  injury  of  the  plaintiff.  Milward  v.  Redditch  Local  Board,  21  W.  R.  429. 
And  see  Skill  v.  Gloucestershire  County  Council,  "  Times,"  October  30tli,  1893  ;  15 
M.  C.  C.  454. 

The  footpath  of  a  street  Avhich  was  a  highway  and  also  a  tui'npike  road  within  the 
district  of  a  local  board  was  altered  hy  them  under  an  agreement  with  the  turnpike 
trustees  (see  section  148,  ante,  p.  166),  so  as  to  raise  the  level  of  the  footpath  in  front 
of  the  house  of  the  plaintiff  and  cause  him  damage.  It  was  held  by  Brett  and 
Cotton,  L.JJ.,  reversing  the  judgment  of  the  Queen's  Bench  Division  (Bramwell, 
L.J.,  dissenting),  that  a  street  which  is  also  a  turnpike  road  is  not  excluded  by  the 
definition  (see  section  4,  ante,  p.  12)  from  the  operation  of  the  section  in  the  Act 
of  1848  (11  &  12  Vict.  c.  63,  s.  68)  corresponding  to  that  in  the  text,  and  that  the 
])laintiff  was  therefore  entitled  to  i-eceive  compensation  \inder  section  144  of  that 
Act.  Nutter  v.  Accrinqton  Local  Board,  4  Q.  B.  D.  375  ;  48  L.  J.  Q.  B.  487  ;  40 
L.  T.  (N.s.)  802  ;  43  J.  P.  635,  affirmed  in  H.  L.  43  L.  T.  (n.s.)  710.  (And  see  also 
as  to  a  turnpike  road  being  a  street,  Thomas  v.  Eoberts,  43  J.  P.  574.)  In  the 
Accrinyton  Case  just  refei'red  to  the  majority  of  the  court  did  not  enter  into  the  con- 
sideration of  whether  the  alteration  which  had  been  effected  had  been  done  in  pur- 
suance of  this  section.  They  assumed  that  it  had.  But  in  the  judgment  of  the  dis- 
sentient judge,  Bramwell,  L.J.,  it  was  pointed  out  tliat  had  the  act  complained  of 
been  done  by  the  turnpike  trustees,  no  action  would  have  lain  against  them  on  the 
principle  established  in  Bolton  v.  Crowther,  siqna.  "And,"  he  continued,  "usually,  a 
person  cannot  raise  or  lower  a  I'oad  in  front  of  another  man's  2>ark  gate,  and  so  leave 
his  i:)ark  gate  high  w])  in  the  air,  or  below  the  level  of  the  road  ;  because  any  person 
having  the  right  is  not  likely  to  interfere  with  the  level  of  the  road.  But  supposing  »• 
that  the  owner  of  property  adjoining  a  highway  is  not  the  owner  of  the  soil  in  the 
highway,  I  do  not  think  he  has  any  right  by  the  law  of  the  land  to  have  the  road 
continued  at  a  particular  le^'el.  It  may  be  a  great  inconvenience  to  him,  no  doubt, 
to  have  the  road  altered  if  he  has  built  with  reference  to  the  level  of  the  road  ;  but 
it  may  be  an  inconveniejice  to  the  public  not  to  have  the  road  altered,  and  I  do  not 
know  that  he  has  any  vested  right  in  the  road  remaining  at  that  level  to  the  incon- 
venience of  all  mankind."  In  evei'y  case,  therefore,  whei'e  compensation  is  claimed 
it  becomes  material  to  consider  whether  the  act  causing  the  injury  has  been  done 
pursuant  to  this  section,  or  whether  it  is  such  an  act  as  might  be  justified  by  the 
board  under  their  general  powers  as  surveyors  of  higliways.  In  Taylor  v.  Melthaui 
Local  Board,  ante,  p.  164,  the  court  held  that  an  act  done  by  the  board  as  surveyors 
of  highways  was  done  pursuant  to  the  Public  Health  Act,  which  conferred  on  the 
board  the  powers  of  surveyors  of  highways  ;  and  in  Kay  v.  Atliertoii  Local  Board, 
ante,  p.  164,  the  court  expressed  the  same  opinion.  But  see,  on  the  other  hand, 
Burgess  v.  Northioich  Local  Board,  PearscM  v.  Brierley  Hill  Local  Board,  ante,  pji.  162, 
163,  and  Graham  v.  Newcastle-upon-Tyne  {Mayor,  &c.,  of),  ante,  p.  164. 

The  55tli  and  56th  sections  of  a  local  Act  for  the  improvement  of  a  township 
enabled  the  commissioners  executing  the  Act  to  pave  in  a  sufficient  manner,  on 
default  of  the  owners  or  occupiers  for  six  months  after  notice  requiring  them  to  do 
so,  "  the  public  streets,  ways,  and  passages  within  tlie  said  townshi]j  which  are  now 
built  upon,  but  not  made,  paved,  ilagged,  cleansed,  or  otherA\'ise  put  into  good  order 
and  condition,  and  all  such  other  streets,  &c.,  which  are  now  making  or  being  built 
upon,  or  may  hereaiter  be  made,  laid  out,  or  built  ujjon  or  such  thereof  respectively 
as  may  require  the  same."  The  56th  section  empowered  the  commissioners,  after 
such  street  should  have  been  comj)leted  as  to  paving,  &,c.,  and  the  owners  should 
have  paid  the  expenses,  to  declare  them  highways.  The  53rd  section  empowered  and 
reciuired  the  commissioners  to  cause  the  present  and  futuie  streets  to  be  paved,  &c., 
and  the  ground  or  soil  thereof  to  be  raised,  lowered,  or  altevi'd  from  time  to  time  in 
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Note  to  ^ucTi  manner  and  with  such  materials  as  the  commissioners  should  think  fit.  The 
Section  149.  54th  section  enabled  the  commissioners  to  declare  new  streets  to  be  highways,  pro- 
  vided  they  were  of  certain  width.  The  Act  did  not  contain  a  clause  giving  compen- 
sation for  damages  occasioned  by  the  exercise  of  the  powers  conferred  by  the  53rd  sec- 
tion. It  was  held  that  the  general  powers  conferred  by  the  53rd  section  were  to  be 
exercised  for  the  repair  only  of  pavements  in  old  streets  and  streets  declared  to  be 
highways  imder  the  Act  ;  that  they  wei-e  inconsistent  with  the  specific  powers  con- 
ferred by  tlie  55th  and  56th  sections  ;  and  that  the  loM'ering  of  the  ground  or  soil  of 
the  street  described  in  sections  55  and  56  was  an  act  of  trespass  not  to  be  justified 
under  the  53rd  section.    Brown  v.  Cleyg,  16  Q.  B.  681  ;  15  J.  P.  609. 

By  section  15  of  a  local  Act,  the  local  board  were  directed  to  cause  offensive  ditches 
to  be  cleansed,  covered,  or  filled  up  ;  and  section  16  empowered  them  to  cause  the 
ditches  at  the  sides  of  or  across  public  roads  to  be  filled  up,  and  to  substitute  pipe 
and  other  drains,  and  from  time  to  time  to  amend  the  same  ;  and  the  surface  of  the 
land  gained  by  filling  up  such  ditches  might,  if  the  board  thought  fit,  be  thrown 
into  tlie  roads  and  ways,  and  be  repairable  as  part  thereof.  The  plaintifi"  Avas  owner 
of  a  close  adjoining  a  public  liigliway,  and  between  the  close  and  the  higliway  was  a 
strip  of  land  averaging  nine  feet  in  width.  Upon  the  strip  of  land  ran  a  ditch,  the 
bank  of  which,  on  the  plaintiff's  side,  was  3  feet  in  width,  and  covered  with 
grass,  and  the  bank  on  the  roadside  was  one  foot  in  width,  and  covered  with  grass. 
At  the  side  of  the  road  were  posts  and  rails  above  2  feet  high.  The  i^laintift'  and  his 
predecessors  had  usually  repaired  the  posts  and  rails,  but  on  two  or  three  occasions 
the  surveyors  of  the  highways  and  the  local  board  had  repaired  them  without  the 
plaintiff's  knowledge.  The  board  having  removed  the  posts  and  rails,  and  covered 
the  ditcli,  it  was  hehl  that  they  had  no  power  to  do  so,  the  ditch  not  being  at  the  side 
of  a  public  road  within  section  16,  and  presumably  belonging  to  tlie  plaintiff  as  the 
owner  of  the  adjoining  land.  Tiitil  v.  West  Ham.  Local  Board,  L.  R.  8  C.  P.  447  ; 
28  L.  T.  (N.s.)  597  ;  37  J.  P.  455. 

A  public  body,  with  statutory  powers  to  stop  up,  alter,  or  use  for  the  purpose  of 
the  authorised  works,  certain  specified  streets,  were  restrained  by  injunction  from 
interfering,  in  excess  of  their  powers,  with  the  cellar  of  a  house  in  one  of  the  streets, 
the  roadway  in  which  was  being  lowered,  until  the  amount  of  compensation  for  the 
whole  liouse  should  have  heen  ascertained  and  paid.  An  inquiry  as  to  the  damages 
sustained  by  the  plaintiffs,  the  owner  and  the  occupier  of  the  house,  by  reason  of  the 
works  commenced  by  the  defendants,  having  been  directed  by  the  decree,  it  was  held 
«  that  the  plaintiff"  was  not  entitled  to  be  compensated  for  the  indirect  injury  to  his 

trade  resulting  from  tlie  diversion  of  traffic  caused  by  the  authorised  act  of  lowering 
tlie  roadway,  liut  only  for  direct  structural  injury  occasioned  by  the  unauthorised 
interference  with  his  cellar.  Bigg  v.  Corporation  of  London,  L.  R.  15  Eq.  376  ;  28 
L.  T.  (N.s.)  336  ;  37  J.  P.  564. 

{g)  The  owners  of  land  adjoining  a  highway  are  not  in  general  bound  to  fence 
them  from  the  highway.  Where  a  sewer  belonging  to  the  metropolitan  commis- 
sioners adjoined  a  highway,  it  was  held  that  they  were  not  liable  for  an  accident 
caused  by  its  being  unfenced.  Cornwell  v.  Metrojiolitan  Commissioners  of  Servers,  10 
Ex.  771  ;  3  C.  L.  R.  417  ;  19  J.  P.  313. 

This  clause  is  permissive.  No  compulsion  or  duty  is  cast  ujjon  the  urban  authority 
by  these  words.  Therefore,  wliere  a  goit  ran  by  the  side  of  an  ancient  public  footiJath, 
it  was  held  that  the  local  board  were  not  bound  to  fence  the  path  from  the  goit  to 
prevent  accidents.  Wilson  v.  Halifax  (Mayor,  cfcc.  of),  L.  R.  3  Ex.  114  ;  37  L.  J.  Ex. 
44  ;  16  W.  R.  707  ;  17  L.  T.  (n.s.)  660  ;  .32  J.  P.  230.  By  a  local  Act  it  was  provided, 
that  if  the  corporation  were  of  opinion  that  danger  to  the  public  was  likely  to  ensue 
by  reason  of  land  abutting  on  streets  not  being  fenced,  the  owner  of  any  such  land 
should,  when  required  by  the  cori^oration  and  to  their  satisfaction,  fence  off  the  land 
from  the  street,  and  should  afterwards  keep  such  fence  in  repair.  It  was  held  that 
the  Act  did  not  apply  to  fences  by  the  side  of  a  road  which  had  been  a  turnpike,  but 
applied  only  to  new  streets  where  there  were  no  fences,  and  which,  in  the  oi^inion  of 
the  corporation,  were  dangerous  to  the  public.  Rotherham  (Mayor,  d-c,  of)  v.  Ftil- 
lerton,  50  L.  T.  (n.s.)  364.  And  it  has  been  decided  that  a  duty  is  cast  upon  those 
who  in  the  exercise  of  statutory  powers  divert  a  public  footpath,  "to  protect,  by  fencing 
or  otherwise,  I'easonably  careful  persons  using  the  footpath  from  injury  through  going 
astray  at  the  point  of  diversion.  Hurst  v.  Taylor,  14  Q.  B.  D.  918  ;  54  L.  J.  Q.  B. 
310  ;  33  W.  R.  582  ;  59  J.  P.  359. 

(li)  In  general  no  person  or  company  may  take  up  or  interfere  with  a  highway  so  as 
to  create  a  nuisance.    See  Eeg.  x.  Longton  Gas  Company,  29  L.  J,  M.  C.  118;  2  E.  &  E- 
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651  ;  6  Jur.  (n.s.)  601  ;  8  W.  R.  293  ;  24  J.  P.  214.    See  also  Ellis  v.  Sheffield  Gas     Note  to 
Consumei-s'  Company,  2  E.  &  B.  767  ;  23  L.  J.  Q.  B.  42  ;  22  L.  T.  (o.s.)  84 ;  Pudsey  Section  149. 

Goal  Gas  Gomjmny  v.  Bradford  (Mayor  of),  L.  R.  15  Eq.  167  ;  42  L.  J.  Ch.  293  ;  28   

L.  T.  (n.s.)  11  ;  21  W.  R.  286;  37  J.  P.  340;  titockport  Waterivorhs  Oom^Kiny  v. 
Corporation  of  Manchester,  9  Jur.  (n.s.)  266.  It  was  there  held  that  the  taking  up 
of  the  pavement  and  di.Ljgin,!:;  trenches  in  the  roadway  and  footway  of  a  public 
thoroughfare,  in  order  to  lay  down  service  pipes  for  the  supply  of  gas  from  mains  to 
private  houses,  are  not  acts  which  can  be  justified  at  common  la^^'  as  done  in  tlie 
exercise  of  the  right  of  every  occupier  of  a  house  to  make  such  a  temporary  obstruc- 
tion of  the  highway,  as  may  be  necessarily  incidental  to  the  enjoy meiit  of  his 
propeity  ;  and  a  householder  wlio  authorises  such  acts,  and  they  who  do  them, 
having  no  parliamentary  ])owers  for  the  purpose,  are  liable  to  Ije  indicted  for  a 
nuisance.  Nor  is  the  consent  of  the  local  authority  under  this  section  an  answer  to 
an  indictment,  for  the  power  to  consent  is  limited  to  -works  authorised  by  the  Act. 
Hawkins  v.  Rohinson,  37  J.  P.  662. 

But  in  Edgware  Highway  Board  v.  Harroiv  District  Gas  Company,  L.  R.  10  Q.  B. 
92  ;  44  L.  J.  Q.  B.  1  ;  31  L.  T.  (n.s.)  402  ;  23  W.  E.  90  ;  38  J.  P.  806,  the 
plaintiffs,  a  highway  board,  agreed  with  the  defendants,  a  gas  comjiany,  that  if  the 
plaintiffs  \^'ould  gi\e  the  defendants  a  license  to  open  a  highway  in  tlieir  jurisdic 
tion,  the  defendants  should  make  good  the  surface  of  the  road,  and  pay  to  the  plaintiffs 
Is.  i^er  yard  of  the  highway  so  broken  up.  It  was  held  that  the  contract  was  valid, 
for  that  the  agreemenf;  of  the  plaintiffs  to  allow  the  defendants  to  interfere  with  the 
surface  of  the  I'oad  was  a  good  consideration,  and  the  contract  was  not  illegal,  as 
it  did  not  necessarily  contemplate  the  creation  of  a  nuisance  by  the  defendants. 

The  Court  of  Chancery  refused,  however,  to  interfere  by  injunction  where  the 
injury  done  by  the  opening  of  the  streets  was  temporary  and  tii^-ial.  Attorney- 
General  V.  Sheffield  Gas  Consumers'  Company,  3  D.  M.  &  G.  304 ;  22  L.  J.  Ch.  811  ;  17 
Jur.  677  ;  Attorney-General  v.  Cambridge  Consumers'  Gas  Company,  L.  R.  4  Ch.  71  ;  38 
L.  J.  Ch.  94,  107  ;  17  W.  R.  145  ;  19  L.  T.  (n.s.)  508  ;  33  J.  P.  '147.  An  injunction 
was  granted  under  the  following  circumstances  : — The  corporation  of  P.,  who  had  no 
parliamentary  powers  for  the  purpose,  supplied  water  to  the  adjoining  district  of  F., 
and  claimed  the  right  to  enter  upon  and  break  up  tlie  streets  of  F.  whenever  occasion 
should  require  for  the  j^urpose  of  repairing  their  water  pipes,  relying,  as  regarded 
some  of  the  sti'eets,  on  alleged  irrevocable  licenses  granted  by  the  predecessors  of  the 
local  board  of  F.,  i.e.,  the  surveyors  of  highways,  and  as  regarded  other  streets  on 
prescription.  It  was  held  (1)  that  the  claim  of  the  corporation  was  to  commit  a 
nuisance  ;  (2)  that  it  was  not  in  the  iJ0\\'er  of  the  surveyors  of  highways  to  grant  the 
alleged  licenses  ;  (3)  that,  therefoie,  as  a  grant  could  not  be  presumed,  the  corpora- 
tion could  not  obtain  the  right  claimed  by  prescription.  Preston  {Mayor,  &c.,  of)  v. 
Fullwood  Local  Board,  53  L.  T.  (n.s.)  718. 

Where  a  company  has  a  sj)ecial  Act,  passed  before  this  Act,  the  jjrovisions  in  the 
text  will  not  affect  their  powers.  In  London  and  Blackivall  Railway  Company  v. 
Limehouse  District  Board  of  JVorks,  3  K.  &  J.  123  ;  26  L.  J.  Ch.  164  ;  28  L.  T.  (b.s.) 
140  ;  20  J.  P.  789,  this  general  principle  was  laid  down.  When  the  legislature  has 
vested  sj^ecial  powers  in  a  particular  body  for  certain  specified  purposes,  a  general 
Act  will  not  override  those  special  powers  ;  thus  a  railway  company  were  hekl  to  be 
empowered  to  build  a  station  which  abutted  on  a  street  in  the  metropolis,  without 
the  consent  of  the  district  board,  their  local  Act,  which  preceded  the  iletropolitan 
Local  Management  Act,  empowering  tliem  to  do  so.  See  also  to  the  like  effect 
Goldson  V.  Back,  15  East,  372,  and  Attorney-General  v.  Northern  and  Eastern  Railway 
Company,  10  M.  &  W.  263  ;  12  L.  J.  Ex.  106.  For  an  instance  of  power  under  a 
special  Act  to  break  up  pavements  to  lay  gas  pipes,  see  Dover  Gas  Light  Company  v. 
Mayor,  Ac,  of  Dover,  1  Jur.  (n.s.)  812. 

As  to  the  ri'iht  of  a  private  individual  to  restrain  the  laying  of  jDipes  in  a  highway, 
the  soil  of  which  belongs  to  him,  see  Goodson  v.  Richardson,  L.  R.  9  Ch.  221  ;  43 
L.  J.  Cli.  790  ;  30  L.  T.  (n.s.;  142  ;  22  W.  R.  337  ;  38  J.  P.  436.  The  urban 
authority  have  probably  the  same  riglits  in  respect  of  streets  vested  in  them  under 
this  section. 

See  sections  153,  331,  post,  as  to  certain  acts  of  interference  with  pipes,  &c., 
authorised  by  this  Act. 

(i)  The  judgrnent  of  Bramwell,  L.J.,  in  Coverdale  v.  Charlton,  ante,  p.  170,  leaves 
open  the  question  whether  a  tree  in  a  street  vests  in  the  local  authority  under  this 
section.  In  the  same  judgment  reference  is  made  to  trees  planted  by  the  local  board, 
but  it  must  not  be  assumed  that  the  urban  authority  have  power  to  plant  trees,  for 
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Note  to  at  an  assize  for  Sussex  the  corporation  of  Lewes  were  indicted  and  convicted  of  a 
Section  149.  nuisance  to  the  liighway  by  planting  trees  in  the  street.  See  the  "  Times,"  9tli  March, 
1886.  But  in  districts  where  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54 
Vict.  c.  59),  has  been  adopted,  the  urban  authority  may  plant  trees  (section  43),  and 
may  place  in  any  street  refuges,  cabmen's  shelters,  and  statues  or  monuments 
(sections  39,  40,  42).  See  these  sections  in  extenso,  post, 
(k)  As  to  the  recovery  of  this  penalty,  see  section  251,  post. 

Power  to  150.  Where  any  street(a)  v^dthin  any  -urban  district  (not  being  a 

pavin^t)  &;c  high  way  repairable  by  the  inhabitants  at  large)  {b)  or  the  carriageway, 
of  private  '  footway,  or  any  other  part  of  such  street(c)  is  not  sewered,  levelled,  paved, 
streets.  metalled,  flagged,  channelled,  and  made  good  or  is  not  ligh.ted(d)  to  the 

satisfaction  of  the  urban  authority,(^)  such  authority  may,  by  notice 
addressed  to  the  respective  owners  or  occupiers(/')  of  the  premises  front- 
ing, adjoining,  or  abutting((/)  on  such  parts  thereof  as  may  require  to  be 
sewered,  levelled,  paved,  metalled,  flagged,  or  channelled,  or  to  be 
lighted,  require  them  to  sewer,  level,  pave,  metal,  flag,  channel,  or  make 
good  or  to  provide  proper  means  for  lighting  (A)  the  same  within  a  time 
to  be  specified  in  such  notice. 

Before  giving  such  notice  the  urban  authority  shall  cause  plans  and 
sections  of  any  structural  works  intended  to  be  executed  under  this 
section,  and  an  estimate  of  the  probable  cost  thereof,  to  be  made  under 
the  direction  of  their  surveyor,  such  plans  and  sections  to  be  on  a  scale 
of  not  less  than  one  inch  for  eighty-eight  feet  for  a  horizontal  plan,  and 
on  a  scale  not  less  than  one  inch  for  ten  feet  for  a  vertical  section,  and, 
in  the  case  of  a  sewer,  showing  the  depth  of  such  sewer  below  the  surface 
of  the  ground  :  such  plans,  sections,  and  estimate  shall  be  deposited  in 
the  ofiice  of  the  urban  authority,  and  shall  be  open  at  all  reasonable 
hours  for  the  inspection  of  all  persons  interested  therein  during  the  time 
specified  in  si;ch  notice  ;  and  a  reference  to  such  plans  and  sections  in 
such  notice  shall  be  sufficient  without  requiring  any  copy  of  such  plans 
and  sections  to  be  annexed  to  such  notice. 

If  such  notice  is  not  complied  with,  the  urban  authority  may,  if  they 
think  fit,  execute  the  works  mentioned  or  referred  to  therein  •,(k)  and 
may  recover  in  a  summary  manner(/)  the  expenses  incurred  by  them  in 
so  doing  from  the  owners  in  default, (?h)  according  to  the  frontage  of 
their  respective  premises,  and  in  such  proportion  as  is  settled  by  the 
surveyor  of  the  urban  authority, (v?)  or  (in  case  of  dispute)  by  arbi- 
tration in  manner  provided  by  this  Act  ;(o)  or  the  urban  authority 
may  by  order  declare  the  expenses  so  incurred  to  be  private  improve- 
ment expenses,  (p). 

The  same  proceedings  may  be  taken,  and  the  same  powers  may  be 
exercised,  in  respect  of  any  street  or  road  of  which  a  part  is  or  may  be  a 
public  footpath  or  repairable  by  the  inhabitants  at  large  as  fully  as  if  the 
whole  of  such  street  or  road  was  a  highway  not  repairable  by  the  inhabi- 
tants at  large.  (§') 

The  above  section  will  not  apply  to  a  district  in  which  the  Private  Street  Works 
Act,  1892  (55  &  56  Vict.  c.  57),  has  been  adopted.    See  that  Act,  piost. 

(a)  Street. — In  discussing  the  definition  of  this  term  in  section  4,  ante,  jj.  12,  it 
was  pointed  out  as  the  residt  of  recent  decisions  that  the  word  "  street,"  as  used  in 
this  section,  did  not  apply  oidy  to  a  street  in  the  ordinary  and  popular  sense,  but  had 
the  \\'ider  meaning  assigned  to  it  by  the  interjaretation  clause.  But  the  decisions 
have  not  been  uniformly  to  this  effect,  and  it  may  be  useful  to  set  them  out  in 
chronological  order.  In  Maude  v.  Baildon  Local  Board,  10  Q.  B.  D.  394  ;  48  L.  T. 
(n.s.)  874  ;  47  J,  P.  644,  the  court  held  that  the  word  "street"  in  this  section  was 
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used  in  its  ordinary  sense  of  a  road  witli  houses  more  or  less  continuous.    In  Ports-      Note  to 
mouth  (Mayor,  d-c,  of)  v.  S7nith,  13  Q.  B.  D.  184  ;  53  L.  J.  Q.  B.  92  ;  50  L.  T.  (n.s.)  Section  150. 
308  ;  48  J.  P.  404,  tlie  Master  of  the  EoUs  questioned  that  decision,  and  pointed  out 
that  it  had  j)roceeded  upon  a  mistaken  view  of  Reg.  v.  Dayman,  7  E.  &  B.  672  ; 
26  L.  J.  M.  C.  128  ;  3  Jur.  (n.s.)  744  ;  22  J.  P.  39.    And  the  court  decided  that  the 
word  street,  as  used  in  section  53  of  the  Towns  Inqjrovenient  Chiuses  Act,  1847 
(which  corresponds  to  the  text),  liad  to  be  interpreted  according  to  the  deKnition, 
and,  therefore,  include  a  highway  which  was  not  a  street  in  the  ordinary  sense.  In 
Midland  Railway  Company  v.  Walton,  17  Q.  B.  D.  30  ;  55  L.  J.  M.  G.  99  ;  54  L.  T. 
(n.s.)  482  ;  34  W.  E.  524  ;  50  J.  P.  405,  the  court  seems  to  have  assumed  that  the 
wor(l  street  as  used  in  the  text  meant  a  street  as  defined  by  section  4.    But  in 
Clechheaton  Local  Board  v.  Bimmp,  50  J.  P.  598,  the  court  held  that  tlie  section 
applied  only  to  streets  in  the  ordinary  and  natural  meaning  of  that  term  ;  that  in 
summary  proceedings  under  the  section  it  was  for  the  justices,  having  regard  to  the 
surrounding  circiunstances  and  to  whether  there  was  any  intention  of  building  along 
a  road  so  as  to  convert  it  into  a  street,  to  find,  as  a  fact,  whether  the  road  in  question 
is  a  street  in  the  ordinary  and  popular  sense  of  the  teim  ;  that  it  made  no  ditierence 
that  the  section  had  Ijeen  ajiplied  or  might  apply  to  a  portion  of  the  road  other  than 
that  in  question  ;  and  that  where  the  justices  find  a  road  or  a  portion  of  a  road  is  not 
a  street  in  the  ordinary  and  popular  sense,  they  would  he  right  in  holding  that  the 
section  was  not  applicable  to  tlie  road  or  portion.    All  these  cases  were  reviewed  by 
Stephen,  J.,  in  Joiveft  v.  Idle  Local  Board,  57  L.  T.  (n.s.)  928  ;  36  W.  R.  138  ; 
and  his  judgment  was  affirmed  by  the  Court  of  Aj^peal ;  W.  N.  (1888),  p.  87  ; 
C^Q  W.  R.  530.    In  that  case  the  iilaintitt's  were  owners  of  a  piivate  alley  or  court, 
upon  wliich  the  defendants  (the  urban  sanitary  authority)  had  constructed  a  sewer 
and  paved  the  roadway  under  this  section.    The  said  alley  or  court  led  from  a  high- 
way to  a  mill,  and  the  portion  sewered  and  pa^'ed  by  the  Idefendants  was  bounded 
on  each  side  by  cottages,  or  by  gardens  or  yards  belonging  thereto,  and  was  the 
only  means  of  access  to  the  said  cottages,  which  were  about  twenty  in  number,  and 
to  the  said  mill.    The  owners  and  occupiers  of  the  adjoining  projierty  were  the 
only  persons  having  rights  of  road  over  the  said  alley  or  court.    The  traffic  in  con- 
nection with  the  mill  was  very  considerable.    The  plaintiffs  having  brought  an 
action  of  trespass  against  the  urban  sanitary  authority,  it  was  held  (upon  a  motion 
for  a  new  trial,  allowing  the  appeal)  that  the  words  in  the  definition  of  "  street " 
in  section  4  must  be  read  into  this  section.    It  was  also  held  that  the  question 
whether  the  said  alley  or  court  was  a  street  or  not,  so  as  to  come  within  the  meaning 
of  this  section,  was  a  question  of  law  to  be  decided  by  the  judge  at  the  trial,  and 
not  a  question  for  the  jury  ;  and  that,  upon  the  facts  of  this  case,  the  alley  or  court 
in  question  was  a  street  within  the  meaning  of  this  section.    In  Richards  v.  Kessick, 
57  L.  J.  M.  C.  48  ;  59  L.  T.  (n.s.)  318  ;  52  J.  P.  756,  Field,  J.,  after  quoting  the 
definition  of  a  street  in  section  4,  said  :  "On  looking  at  the  150th  section,  I  cannot 
understand  how  any  douljt  can  have  arisen  as  to  reading  this  definition  into  it ;  but 
we  have  not  to  decide  that  point  now,  because  in  Jo^Cett  v.  Idle  Local  Board,  which  is 
the  last  case  on  the  point,  it  was  decided  that  it  must  be  read  in."    In  the  same  case 
Wills,  J.,  said  :  "It  was  argued  that  section  4  should  not  be  read  with  section  150, 
and  the  case  of  Maude  v.  Baildon  Local  Board  was  cited  in  support  of  that  contention, 
and  it  was  said  to  be  followed  by  ClecJcheaton  Local  Board  v.  Burnup.    I  always 
thought  that  decision  of  Maude  v.  Baildon  Local  Board  was  wrong    ....  and 
it  now  appears  that  it  lately  has  been  decided  in  the  Court  of  Appeal  in  the 
case  of  Jowett  v.  Idle  Local  Board  that  the  definition  of  the  word  "street"  given  in 
the  fourth  section  must  be  construed  along  with  the  150th  section.    And  finally 
Jowett  v.  Idle  Local  Board  was  followed  in  Fenwick  v.  Croydon  Rural  Sanitary  Autho- 
rity [1891],  2  Q.  B.  216  ;  60  L.  J.  M.  C.  161  ;  65  L.  T.  (n.s.)  645  ;  40  W.  R.  124  ; 
55  J.  P.  470  ;  7  T.  L.  R.  594.    There  the  appellant  was  summoned  under  this 
section  for  non-payment  of  expenses  incurred  by  the  rural  authority  in  sewering, 
paving,  &c.,  a  road  on  which  his  jDremises  abutted.    An  order  of  the  Local  Govern- 
ment Board  under  section  276  had  declared  this  section  to  be  in  force  as  to  the  road 
in  question,  which  the  order  also  declared  to  be  a  street.    The  road  ran  from  a  turn- 
pike road  to  a  bridge,  where  it  passed  into  another  parish,  and  was  from  that  point 
repaired  by  the  local  board  of  that  parish  as  a  highway.    It  was  about  900  feet  long. 
It  had  on  the  south  side  several  houses,  including  the  appellant's  house,  abutting  on 
it ;  on  the  north  side  there  were  none  for  785  feet  from  the  turnpike  road.    For  the 
rest  of  its  course  it  was  bounded  on  that  side  by  a  sewage  farm  belonging  to  the  rural 
authority,  on  which  were  two  buildings.    It  was  a  public  highway.    There  was  no 

N 


178 


THE  PUBLIC  HEALTH  ACT,  1875. 


Note  to  evidence  of  formal  dedication  of  the  road,  but  there  was  evidence  of  its  use  as  a 
Section  150.  public  highway  since  1835,  and  some  evidence  before  1835,  but  none  inconsistent 
with  its  having  been  then  an  occujjation  road  or  footpath.  The  justices  held  the 
order  of  the  Local  Government  Board  conclusive,  that  the  road  was  a  street,  and 
further  held  that,  although,  in  their  opinion,  it  was  not  a  street  in  the  popular  accep- 
tation of  the  word,  it  was  a  street  within  section  4.  On  a  case  stated  it  was  held 
that  the  justices  were  wrong  in  holding  that  the  order  of  the  Local  Government 
Board  was  conclusive  that  the  road  was  a  street,  but  that  by  the  definition  in 
section  4  it  was  a  street  within  the  meaning  of  this  section,  and  the  appellant  was 
liable. 

The  word  "  street,"  as  here  used,  includes  streets  "  which  are  in  all  respects 
private,  and  over  which  the  public  have  no  right."  Per  Jessel,  M.R.,  in  Taylor  v. 
Corporation  of  Oldham,  4  Gh.  D.  395  ;  46  L.  J.  Ch.  105  ;  35  L.  T.  (n.S.)'  696  ; 
25  W.  R.  303. 

In  Ecdes  v.  Wirral  Sanitary  Authority,  ante,  p.  14,  it  was  stated  by  Mathbw,  J., 
that  in  the  Midland  Railway  Company  v.  Watton,  supra.  Cave,  J.,  had  decided  that 
it  was  the  duty  of  the  magistrate  to  state  a  case  setting  out  the  facts  on  which  he 
had  come  to  the  conclusion  that  a  certain  road  was  a  street  within  this  section. 

The  230wer  given  by  this  section  only  attaches  where  the  particular  street  recpiires 
to  be  levelled,  &c.,  looking  at  it  as  an  isolated  street.  Where,  therefore,  the  local 
board  have  required  the  owner  of  a  house  to  level  the  part  of  a  street  upon  which  his 
house  fronted,  so  as  to  make  it  on  a  level  with  other  streets,  it  was  held  that  they 
could  not  recover  from  him  the  expenses  incurred  by  them  in  doing  the  work. 
Carey  Caley  v.  Kingston-upon-HuU  Local  Board,  34  L.  J.  M.  C.  7  ;  5  13.  &  S.  815  ; 
11  Jur.  (n.S.)  171  ;  13  W.  R.  143  ;  11  L.  T.  (n.s.)  339  ;  29  J.  P.  116.  See,  however, 
55  &  56  Vict.  c.  57,  s.  9,  in  districts  where  that  Act  is  in  force. 

Where  an  owner  had,  with  the  sanction  of  the  Metropolitan  Board  of  Works,  under 
25  &  26  Vict.  c.  102,  s.  44,  laid  down  a  sewer  in  a  new  street,  and  the  district  board 
afterwards  took  ujj  this  sewer  and  laid  down  another  for  the  drainage  of  the  neigh- 
bourhood, it  was  held  that  the  owner  could  not  be  charged  with  any  portion  of  the 
expenses  of  the  second  sewer.  Fulham  District  Board  of  Works  v.  Godwin,  1  Ex.  D. 
400  ;  35  L.  T.  (n.s.)  907  ;  41  J.  P.  134.  Where  a  sewer  had  been  laid  in  a  street  by 
private  persons,  and  had  vested  in  the  urban  authority  under  section  13,  ante,  p.  32,  it 
was  held  that  the  urban  authority  could  not  require  the  owners  to  lay  a  new  sewer 
when  a  new  system  of  drainage  had  to  be  adopted.  Bonella  v.  Twichenham  Local  Board, 
18  Q.  B.  D.  577  ;  56  L.  T.  (n.s.)  486  ;  35  W.  R.  578,  affirmed  in  Court  of  Appeal ;  20 
Q.  B.  D.  63  ;  57  L.  .J.  M.  C.  1  ;  68  L.  T.  (n.s.)  299  ;  36  W.  R.  50  ;  52  J.  P.  356.  But  it 
does  not  follow  that  because  there  is  in  a  street  a  sewer  which  has  become  vested  in  the 
urban  authority,  that  it  is  sewered  to  their  satisfaction  so  as  to  prevent  their  requiring 
it  to  be  sewered  under  this  section.  In  Barrow-iii-Fiirness  {Mayor,  &c.,  of)  v.  Dawson, 
decided  on  4th  December,  1890,  post,  p.  190,  Smith,  J.,  held  that  it  was  a  question  of 
fact  to  be  decided  on  the  evidence  whether  an  urban  authority  had  expressed  satis- 
faction with,  or  were  in  fact  satisfied  with,  the  sewer  as  originally  constructed  ;  but  he 
accepted  the  proposition  laid  domi  in  the  Twichenham  case,  that  "  if  after  the  lapse 
of  a  reasonable  time  after  the  vesting  of  sewers  in  a  corporation  they  had  done 
nothing  and  expressed  no  view  on  the  subject,  it  must  be  taken  to  be  conclusive  as  a 
matter  of  fact  that  at  the  time  the  sewer  was  originally  constructed  they  were  satisfied 
with  it  for  the  jjurpose  for  which  it  was  then  used."  And  see  Walthamstow  Local 
Board  v.  Utaines  [1891],  2  Ch.  606  ;  60  L.  J.  Ch.  738  ;  65  L.  T.  4.30 ;  7  T.  L.  R.  446. 

A  railway  company  built  a  bridge  over  their  railway  in  the  metropolis,  with 
additions,  on  which  their  station  was  erected,  and  they  lighted  the  bridge  with  street 
lamps,  and  allowed  the  public  for  eighteen  months  to  use  the  bridge  as  a  highway. 
They  had  made  an  agreement  with  a  water  comjiany  to  allow  water  pipes  to  be 
carried  over  the  bridge  ;  and  they  now  sought  to  close  the  passage  to  the  public,  so 
as  to  prevent  the  bridge  being  dealt  with  as  a  street.  It  was  held  that  the  bridge  had 
become  by  dedication  a  street,  and  that  the  railway  company  as  owners  were  liable  to 
pay  paving  expenses.  North  London  Railway  Company  v.  St.  Mary,  Islington  ( Vestry 
of  ),  27  L.  T.  (N.s.)  672  ;  21  W.  R.  226  ;  37  J.  P.  341. 

In  the  metropolis,  when  a  new  street  is  paved  at  the  expense  of  the  owners,  the 
vestry  or  district  board  is  bound  afterwards  to  keep  it  in  repair,  whether  it  has  become 
a  highway  or  not.  Reg.  v.  Hackney  District  Board  of  Works,  L.  R.  8  Q.  B.  628  ;  42 
L.  J.  M.  G.  151  ;  St.  Giles,  Gambenvell  (Vestry  of)  v.  Himt,  66  L.  J.  M.  C.  65.  But 
see  Bonella  v.  Twickenham  Local  Board,  supra,  where  Smith,  .J.,  held  that  this  section 
could  only  be  put  in  force  once  to  compel  owners  to  provide  a  sewer ;  and  in 
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Hornsey  Local  Board  v.  Davis  [1893],  1  Q.  B.  756  ;  68  L.  T.  (n.s.)  503  ;  62  L.  J.  Q.  B.      Note  to 

427 ;  57  J.  P.  612  ;  4  R.  322,  the  Court  of  Appeal  took  the  same  view.    There,  the  Section  150. 

owners  of  a  building  estate,  who  were  predecessors  in  title  of  tlie  defendant,  deposited  ~ 

plans  which  were  ai:>proved  by  the  local  authority,  showing  a  I'oad  to  be  drained  by 

an  intended  sewer  crossing  the  New  River  ;  and  an  agi-eement  was  made  Ijy  the  New 

River  ComjJany  with  the  owners  to  divert  the  New  River  for  the  jjurpose  of  laying 

the  sewer  according  to  the  plans.    The  sewer  was  laid  as  far  as  the  New  River, 

where  it  stopped,  and  the  New  River  never  was  diverted  according  to  the  agreement, 

so  that  the  sewer  was  never  completed  and  had  no  outfall ;  but  the  work  done  was 

from  time  to  time  inspected  during  its  progress  by  a  servant  of  the  local  authority 

who  authorised  the  covering  in  of  the  various  sections,  and  made  reports  to  the  local 

authority,  and  they  never  ex2)ressed  any  dissatisfaction.    The  sewer  was  never  used 

and  in  five  years  l)ecame  out  of  repair,  whereupon  the  local  authority  gave  notice  to 

the  frontagers  to  construct  a  new  sewer,  and  in  default  themselves  constructed  it. 

But  it  was  held  that  the  local  authority  had  had  power  to  accept  and  did  accept  the 

original  sewer,  although  it  had  no  outfall  and  was  incapable  of  being  used  as  a  sewer, 

and  that  the  road  having  once  been  sewered  to  the  satisfaction  of  the  local  authority, 

the  expenses  of  constructing  the  new  sewer  were  not  chargealjle  on  the  frontagers. 

See  further  as  to  the  ajiproval  of  a  sewer,  Handsivorth  Local  Board  v.  Taylor,  69 

L.  T.  (n.s.)  798  ;  58  J.  P.  9,  where  it  was  held  by  Romer,  J.,  that  mere  approval  of 

the  plans  is  not  equivalent  to  ajoproval  of  the  sewer. 

In  Walthamstow  Local  Board  v.  Staines,  supra,  Chitty,  J.,  aj^fiears  to  have  held 
generally  that  the  powers  conferred  by  this  section  are  exercisable  once  only.  See, 
also,  per  Charles,  J.,  in  Derby  (Mayor,  c&c.,o/)v.  Orudgings  [1894:~\,  2  Q.  B.,  at  p.  503. 
But  in  Barry  and  Gadoxton  Local  Board  v.  Parry,  Q.  B.  D.,  16th  May,  1895,  it  was 
held  by  Lord  Russell,  C.J.,  and  Charles,  J.,  that  tlie  urban  authority  may  call 
upon  the  frontagers  to  do  any  of  the  works  (except  sewering)  mentioned  in  this 
section  from  time  to  time  as  occasion  may  require  iinless  and  until  the  street  has 
been  declared  to  be  a  highwaj^  repairable  by  the  inhabitants  at  large,  notwith- 
standing that  such  work  may  have  been  previously  done  at  the  expense  of  the 
frontagers  to  the  satisfaction  of  the  urban  authority.  W.  N.  [1895],  92  ;  30  L.  J. 
Notes,  339  ;  39  SoL  Journ.  507  ;  59  J.  P.  325  n. 

A  street  may  be  a  highway  hy  dedication  to  and  adoption  by  the  public.  In 
Thomas  v.  IVilliams,  24  .1.  P.  821,  the  facts  were  as  follows  : — A  street  belonging  to 
B.  was  laid  out  for  buildings,  and  a  street  formed  in  1836,  whicli  had  e^'er  since  been 
used  as  a  public  thoroughfare.  B.  had  never  formally  dedicated  it  to  the  public,  and, 
in  1848,  he  granted  a  license  to  W.  to  lay  down  gas  pipes,  for  which,  and  for  prevent- 
ing others  from  interfeiing,  B.  had  received  from  W.  a  small  annual  rent.  Since 
1853  the  local  board  had  repaired  the  street,  and  in  1858  they  i^ut  up  notices  under 
11  &  12  Vict.  c.  63,  s.  70  (corresponding  to  section  152,  post),  to  make  it  a  highway. 
W.  having  been  summoned  for  wilfully  injuring  the  street,  being  a  highway,  it  was 
held  that  there  was  ample  evidence  from  whicli  the  justices  might  infer  that  the  street 
had  been  dedicated  to  the  jjublic  by  B.,  and  was  now  a  highway. 

A  new  street  in  the  town  of  Bradford  had  been  repaired  by  the  owners  in  1828, 
and  the  public  had  ever  since  been  allowed  freely  to  j^ass  through  it,  and  great 
numbers  had  used  it.  There  had  l:)een  no  express  dedication  or  certificate  of  justices 
rendering  the  townshijj  liable  to  repair,  and  it  had  never  in  fact  been  repaired  by  any 
one  since  the  above  date,  and  it  did  not  need  repair.  The  local  board  having  called 
upon  the  adjacent  owners  to  pave,  sewer,  and  level  it,  and  on  their  refusal  having 
done  so  themselves  and  olitained  an  order  of  the  justices  on  the  owner  to  pay  the 
expenses,  it  was  held  that  there  was  ample  evidence  that  this  was  a  highway  dedicated 
to  and  adopted  by  the  public,  and  the  order  was  accordingly  cj^uashed.  Illingivorth  v. 
Montgomery,  24  J.  P.  101. 

In  1825,  by  a  local  Act  improving  the  to\vn  of  L.,  commissioners  were  appointed 
who  were  authorised  to  repair  all  streets  and  highways  in  the  town  ;  and  it  was 
enacted  that  when  any  new  streets  should  be  laid  out  and  put  in  good  order  to  the 
satisfaction  of  the  commissioners,  then  on  the  application  of  the  owners  of  the  soil  the 
commissioners  might  declare  such  streets  to  be  public  highways,  and  were  thereafter 
to  repair  such  streets  like  the  other  streets  in  the  town.  In  1830  a  new  street  was 
laid  out  and  dedicated  to  the  pulilic,  who  thereafter  used  it  as  a  public  highway,  Tnit 
it  was  never  declared  to  be  such  by  the  commissioners.  In  1852,  11  &  12  Vict.  c.  63, 
was  applied  to  the  town,  and  the  owners  of  land  adjacent  to  the  new  street  were 
required  to  pa^'e  it  under  section  69  (corresponding  to  section  150  of  this  Act).  It 
was  held  that  this  was  lawful,  inasmuch  as  the  street  was  not  a  highway  repairable 
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Note  to  by  the  inhabitants  at  large,  the  local  Act  having  prevented  its  becoming  a  highway 
Section  150.  unless  so  declared  by  the  commissioners,  for  the  liability  of  the  inhabitants  was  taken 
away  by  a  provision  contained  in  the  Act  giving  power  to  the  commissioners  to  make 
rates,  and  exonei-ating  every  person  assessed  from  the  performance  of  statute  duty 
for  the  rejjair  of  the  public  highways  within  the  town.  (It  might  have  been  other- 
wise had  the  lialjility  of  the  inhabitants  remained  as  in  Reg.  v.  Ht.  George,  Hanover 
Sqxiare,  3  Camp.  222.)  Wallington  v.  White,  30  L.  J.  M.  C.  209  ;  10  C.  B.  (n.s.)  128; 
25  J.  P.  358.  This  decision  was  affii'med  by  the  E.xchecpier  Chamber,  suh.  nam.  tVilles 
V.  Wallington,  32  L.  J.  C.  P.  86  ;  13  C.  B.  (n.s.)  865  ;  27  J.  P.  295.  This  case  was 
afterwards  cited  and  distinguished  in  Hirst  v.  Halifax  Local  Board,  L.  E.  6  Q.  B. 
181  ;  40  L.  J.  M.  C.  43  ;  25  L.  T.  (n.s.)  28  ;  19  W.  R.  279  ;  35  J.  P.  261.  In  that 
case,  by  a  local  Act  of  1798,  trustees  were  authorised  to  pave  streets  in  the  township 
of  H.  and  levy  rates  on  the  inhabitants,  and  all  who  paid  these  rates  were  to  be 
exempt  from  all  other  charges  for  pa^'ing.  In  1816  A.  laid  out  a  street,  which  he 
dedicated  to  the  puljlic,  and  in  1819  it  had  been  used  by  the  public.  In  1823  another 
local  Act  was  passed  whicli  repealed  that  of  1798.  It  appointed  trustees,  who  were  to 
have  all  the  rights,  duties,  and  obligations  of  highway  surveyors,  and  exonerated  the 
inhabitants  from  liability  to  repair  the  highways.  In  1851  the  Public  Health  Act 
was  applied  to  the  townsliij)  of  H.,  and  on  i)aving  the  street  the  board  charged  the 
expenses  on  the  adjoining  owners.  It  was  held  that  the  street  was  a  highway  repair- 
able by  the  inhabitants  at  large,  for  there  was  nothing  in  the  first  local  Act  which 
prevented  the  highway  becoming  a  street  by  dedication  and  user,  and  that  the  second 
local  Act  applied  only  to  streets  then  in  j^rogress  or  afterwards  laid  out,  and  had  no 
effect  on  streets  already  23nblic.  "  Had  the  second  Act  been  passed  before  the  street 
became  a  highway  the  case  would  have  been  exactly  analagous  to  Wallington  v.  White, 
supra."    Per  Lush,  J. 

An  owner  of  land  in  a  suburb  of  a  town  who  allows  the  jjublic  to  j^ass  over  his 
land,  but  who  does  not  make  a  road  at  his  own  expense,  nor  propose  to  dedicate  a 
highway  to  the  public  by  notice  under  5  &  6  Will.  4,  c.  50,  s.  23,  nor  undertake  to 
keep  the  road  in  repair  for  tweh'e  months  with  the  view  of  throwing  the  future  care 
and  expense  of  the  highway  on  the  surveyor  and  the  general  rate  under  the  same  Act, 
is  not  liable  to  be  compelled  to  pave  and  sewer  the  road  under  the  provisions  contained 
in  the  text.  Healey  v.  Batley  (Corporation  of),  L.  R.  19  Eq.  375  ;  44  L.  J.  Ch.  642  ;  39  J.  P. 
423.  In  that  case  the  owner  of  land  near  a  town  had  in  January,  1850,  demised  the 
coals  under  it  for  six  years  to  K.,  the  owner  of  the  adjoining  land.  In  the  lease  was 
an  agreement  that  a  street,  to  be  called  Union  Street,  should  within  five  years  be 
made  across  the  land  under  which  the  coal  lay  and  K.'s  land  ;  that  a  sewer  should  be 
made  under  such  road  ;  tliat  the  lessor  and  lessee  should,  at  their  own  cost,  construct 
and  repair  so  much  of  the  said  road  and  sewer  as  should  extend  along  their  respective 
lands  ;  and  that  the  road  should  be  used  as  a  public  road  for  all  ^^urposes  for  ever 
thereafter,  and  should  be  maintained  by  each  of  the  parties  so  far  as  the  same  should 
extend  over  his  land  until  the  same  should  be  adopted  by  the  surveyor  of  highways. 
The  road  and  sewer  were  never  made,  and  there  was  no  dedication  of  a  highway  to 
the  public  by  notice  under  the  Highway  Act.  A  brickfield  and  afterwards  a  colliery 
weie  opened  on  K.'s  land,  and  gaps  were  opened  through  which  access  was  obtained 
to  the  premises  for  carts  and  foot  pas.sengers.  In  1 869  posts  and  chains  were  placed 
across  one  of  the  openings,  but  after  a  few  months  the  chains  were  removed.  In  1870 
K.'s  land  was  sold,  and  in  1871  conveyed  to  the  plaintiff  in  fee,  and  in  1872  the  local 
board  called  upon  him  to  pave  and  sewer  the  alleged  street.  It  was  held  that  the 
agreement  in  the  expired  lease  had  been  abandoned,  and  could  not  be  enforced,  and 
that  it  did  not  amount  to  a  dedication  of  a  right  of  way  to  the  public.  In  this  case  it 
will  be  seen  that  there  never  was  anything  which  could  be  called  a  street.  In  another 
case  H.,  who  was  lessee  of  land  under  a  lease  dated  1855,  in  1865  laid  out  a  proposed 
road  across  j^art  of  his  land,  and  built  six  houses  on  one  side  of  the  road.  In  1870 
she  abandoned  her  intention  of  making  the  road,  and  in  1874  she  demised  the 
remainder  of  the  land,  including  the  site  of  the  abandoned  road.  In  1880  the  urban 
authority  called  upon  the  representatives  of  H.  to  pave  the  road,  and  on  their 
neglecting  to  do  so  entered  on  the  land  and  began  the  work.  It  was  held  that  the 
laying  out  of  the  proposed  road  was  no  dedication  of  a  public  right  of  way,  and  that 
an  injunction  must  go  against  the  urban  authority.  Hall  v.  Bootle  (Corporation  of), 
29  W.  R.  862  ;  44  L.  T.  (n.s.)  873.  And  see  Rolls  v.  St.  Mary,  Neidngton  (Vestry  of ), 
W.  N.  (1873),  p.  168. 

S.  and  other  owners  of  land  laid  out  plots  for  building,  with  roads,  and  engaged  a 
contractor  to  make  the  roads  to  the  satisfaction  of  the  local  board  of  C.  The  surveyor 
of  the  local  board  did  in  fact  approve  of  the  roads,  but  did  not  report  the  matter  to 
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tlie  Ijoard,  and  no  formal  approval  by  tlie  board  was  ever  given,  but  the  board  having      Note  to 

a  burial  ground  situated  near,  did  in  fact  keep  part  of  the  roads  for  some  time  in  Section  150. 

rejjair,  including  the  part  adjacent  to  S.'s  frontage.    Afterwards  the  board  called  on 

S.  and  other  owners  to  sewer  the  road,  and  on  S.  failing  to  do  so,  did  the  work,  and 

sought  to  recover  the  exi:)enses.    It  was  held  that  as  the  board  had  never  indicated 

their  satisfaction  with  the  paving,  &c.,  the  board  was  not  estopped  from  recovering 

the  expenses.    Smith  v.  Croydon  Local  Board,  32  J.  P.  709. 

By  a  local  improvement  Act  of  1838  all  streets,  ways,  and  places  fully  built  upon, 
not  being  highways,  M'ere  to  be  paved,  and  all  such  streets,  ways,  or  places  as  were 
then  making,  and  might  be  thereafter  made,  though  not  I'uUy  ljuilt  upon,  were  to  be 
jiaved,  and  the  expenses  to  be  paid  by  the  frontagers.  S.  occupied  a  house  in  a  street 
formed  about  1853,  and  since  used  by  the  public.  It  was  held  that  he  was  liable  to 
pay  the  expenses  of  paving.  Birhenhead  Improvement  Commissioners  v.  Sansom,  40 
J.  P.  406. 

D.  was  the  owner  of  a  house,  the  back  premises  of  which  had  a  door  leading  into 
an  alley  or  lane  which  had  been  used  for  about  fifty  years  in  common  by  the  tenants 
of  nine  houses  as  an  access,  but  there  was  no  thoroughfare  through  it.  It  was  held 
that  there  was  evidence  justifying  the  magistrate  in  finding  that  this  was  a  new 
street  within  the  meaning  of  the  Metropolis  Management  Acts  (18  &  19  Vict.  c.  120, 
s.  105,  and  25  &  26  Vict.  c.  102,  s.  77),  so  as  to  make  the  owners  of  the  houses 
alnitting  on  it  liable  for  the  expenses  of  paving  it.  Bodd  v.  St.  Pancras  {Vestry  oj), 
34  J.  P.  517. 

(b)  Repairable  by  the  inhabitants  at  large. — The  Avords  "  repairable  by  the 
inhabitants  at  large  "  were  not  in  the  corresjwnding  section  of  the  Public  Health  Act, 
1848  (11  &  12  Vict.  c.  63,  s.  69),  Imt  were  added  by  15  &  16  Vict.  c.  42,  s.  13.  The 
difficulty  which  arose  in  Sunderland  v.  Herring,  17  J.  P.  741,  is  thus  obviated.  See 
also  Stockport  (Mayor  of)  v.  Cheetham,  24  J.  P.  196,  where  the  word  street  in  a  local 
Act  was  held  to  e.\tend  only  to  highways  repairable  by  the  pultlic. 

The  woi'ds  "  repairable  by  the  inhabitants  at  large  "  are  used  in  contradistinction 
to  "  repairable  by  individuals  ratione  tenurce."  On  demurrer  to  a  declaration  alleging 
that  it  was  the  duty  of  a  local  board  to  repair  a  public  footpath,  it  must  be  taken  that 
such  footpath  was  a  highway  repairable  by  the  inhabitants  at  large.  Gibson  v. 
Preston  (Mayor,  c£r.,  of),  ante,  p.  158.  This  section  apj^lies  to  all  present  an.d  future 
streets,  except  when  they  are  repairable  by  the  inhaliitants  at  large,  and  whether  they 
have  been  dedicated  to  the  jjublic  or  not.  Per  Quain,  J.,  in  St.  Mary,  Islington 
(Vestry  of),  v.  Barrett,  L.  R.  9  Q.  B.  278  ;  43  L.  J.  M.  C.  85  ;  30  L.  T.  (n.s.)  11  ;  22 
W.  R.  402  ;  38  J.  P.  198,  following  Kingston-upon-HuU  v.  Jones,  1  H.  &  N.  489  ; 
26  L.  J.  Ex.  33  ;  21  J.  P.  37.  In  a  later  case,  Jessel,  M.R.,  said  that  the  word 
streets  as  here  used  "  clearly  extends  to  places  which  are  in  all  respects  private,  and 
over  which  the  public  have  no  right."  And  he  added,  "  What  is  the  Act  for  ?  It  is 
a  Public  Health  Act,  The  owners  of  these  private  courts  and  alleys  are,  of  all  the 
people  in  the  world,  the  most  averse  to  laying  out  money  in  sanitary  works.  It  is 
in  these  places  that  the  poor  live,  the  very  people  who  suffer  most  from  the  want  of 
sewerage  and  drainage,  which  are  so  requisite  for  public  health.  Is  it  to  be  imagined 
that  the  legislature  intended  to  except  such  places  from  the  operation  of  the  Act  1  I 
should  say,  if  the  Act  were  passed  for  anybody,  it  must  have  been  to  include  those 
owners  who,  for  the  sake  of  gain  and  acquiring  high  rents  in  jiropoition  to  the 
annual  value  of  the  wretched  tenements  they  allow  the  poor  to  occupy,  neglect 
ordinary  and  necessary  sanitary  precautions.  If  I  were  to  interpret  it  l)y  what  I 
might  think  to  be  the  mind  of  the  legislature,  I  should  suppose  that  the  first  people 
to  Ije  included  would  V)e  the  owners  of  these  crowded  courts  and  alleys  over  which 
the  public  have  no  street  rights  whatever,  Init  which  are  intended  to  be  used  for  the 
dwellings  of  the  poor  and  are  unprovided  with  what,  according  to  modern  science,  is 
known  to  be  absolutely  necessary  for  their  well  being."  Taylor  v.  Oldham  (Corpora- 
tion of),  4  Ch.  D.  395  ;  46  L.  J.  Ch.  105  ;  35  L.  T.  (n.s.)  696  ;  25  \V.  R.  178. 

An  application  to  justices  by  a  local  board  for  the  recovery  of  expenses  from  an 
owner  was  dismissed  on  the  ground  that  the  street  was  a  highway  repairable  Ijy  the 
inhabitants  at  large.  The  local  board  some  years  afterwards  made  an  ajiplication 
against  the  same  person  for  the  recovery  of  a  proportion  of  paving  expenses  subse- 
quently incurred  in  respect  of  the  same  street,  and  a  stipendiary  magistrate  made  an 
order  for  payment.  It  was  held  by  the  Court  of  Appeal,  reversing  the  decision  of 
the  Queen's  Bench  Division,  that  the  adjiTdication  of  the  justices  that  the  street  was 
a  highway  repairaljle  hj  the  inhabitants  at  large  on  the  first  application  was  beyond 
the  jurisdiction  of  such  justices,  who  had  only  power  to  make  or  refuse  an  order  for 
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Note  to     tlie  payment  of  the  expenses  claimed,  and  that,  therefore,  such  adjudication  did  not 
Section  150.  estop  the  local  board  from  claiming  the  expenses  they  claimed  on  the  second  applica- 
—        tion,  and  consequently  that  the  magistrate  might  make  the  order  which  he  made  for 
their  payment.    Reg.  v.  Hukhins,  6  Q.  B.  D.  300  ;  50  L.  J.  M.  C.  35  ;  44  L.  T.  (n.s.) 
364  ;  29  W.  R.  724  ;  45  J.  P.  504. 

In  Austerberry  v.  Oldham  {Mayor,  d-c,  of),  29  Ch.  D.  750  ;  53  L.  T.  (n.s.)  543  ;  33 
W.  R.  807  ;  49  J.  P.  532,  A.,  by  deed,  conveyed  for  value  to  trustees  in  fee  a  piece  of 
land  as  part  of  the  site  of  a  road  intended  to  be  made  and  maintained  by  the  trustees 
under  the  provisions  of  a  contemporaneous  trust  deed  (being  a  deed  of  settlement  for 
the  benefit  of  a  joint  stock  company  established  to  raise  the  necessary  capital  for 
making  the  road),  and  in  the  conveyance  the  trustees  covenanted  with  A.,  his  heirs 
and  assigns,  that  they,  the  triistees,  their  heirs  and  assigns,  would  make  the  road  and 
at  all  times  keep  it  in  repair,  and  allow  the  use  of  it  by  the  public  subject  to  tolls. 
The  piece  of  land  so  conveyed  was  bounded  on  both  sides  by  other  lands  belonging 
to  A.  The  trustees  duly  made  the  road  which  afforded  the  necessary  access  to  A.'s 
adjoining  lands.  A.  afterwards  sold  his  adjoining  lands  to  the  plaintiff,  and  the 
trustees  sold  the  road  to  the  defendants,  both  parties  taking  with  notice  of  the  cove- 
nant to  repair.  It  was  held  by  the  Court  of  AjDpeal  that  the  plaintiff  could  not  enforce 
the  covenant  against  the  defendants.  The  promoters  of  the  intended  road  by  deed 
declared  that  the  road  should  not  only  be  enjoyed  by  them  for  their  individual 
purposes,  but  "  should  be  open  to  the  use  of  the  public  at  large  for  all  manner  of 
purposes  in  all  resj^ects  as  a  common  tui'npike  road,"  but  subject  to  the  payment  of 
tolls  by  the  persons  using  it.  It  was  held  that  the  road  was  not  a  highway 
repairable  by  the  inhabitants  at  large  within  the  meaning  of  this  section.  The 
court  intimated  an  oj^inion  that  an  individual  cannot,  without  legislative  authority, 
dedicate  a  road  to  the  public  if  he  reserves  the  right  to  charge  tolls  for  the  user  ;  and 
that  the  mere  fact  that  a  number  of  persons  form  themselves  into  a  company  for 
making  and  maintaining  a  road,  and  erect  gates  and  bars  and  charge  tolls,  does  not 
make  the  road  a  turnpike  road  in  the  sense  of  a  turnpike  road  made  such  by  Act  of 
Parliament,  and  so  dedicated  to  the  public.  In  the  Midland  Railway  Company  v. 
Watton,  17  Q.  B.  D.  30  ;  55  L.  J.  M.  C.  99  ;  54  L.  T.  (n.s.)  482  ;  34  W.  R.  524  ;  50 
J.  P.  405,  the  owners  of  a  road  put  up  bars  ujion  it,  and  took  tolls  from  the  public  for 
the  passages  of  vehicles,  horses,  and  cattle.  It  was  held  to  be  a  street  not  repair- 
able by  the  iidiabitants  at  large.  A  substituted  road  provided  by  a  railway  com- 
pany under  8  &  9  Vict.  c.  20,  s.  56,  is  not  within  this  section.  Friern  Barnet 
Local  Board  v.  Great  Northern  Railway  Company,  57  J.  P.  53. 

(c)  Part  op  such  street. — It  was  held  with  reference  to  the  Metropolis  Manage- 
ment Acts  (18  &  19  Vict.  c.  120,  s.  105,  and  25  &  26  Vict.  c.  102,  s.  77),  that  although 
the  district  board  might  have  resolved  that  part  only  of  a  road  should  be  repaired, 
yet  as  they  had  resolved  that  the  whole  should  be  repaired,  there  could  be  only  one 
apportionment  on  all  the  owners  along  the  entire  road.  Therefore,  when  the 
surveyor  had  divided  the  road  into  four  sections,  and  apportioned  the  cost  of 
repairing  each  section  amongst  the  owners  of  property  in  each  section  respectively,  it 
was  held  that  such  apportionments  were  bad,  and  could  not  be  enforced.  Whitchurch 
V.  Fulham  Board  of  Works,  L.  R.  1  Q.  B.  233  ;  12  Jur.  (N.s.)  353  ;  35  L.  J.  M.  C. 
145  ;  14  W.  R.  277 ;  13  L.  T.  (n.s.)  631  ;  30  J.  P.  229. 

The  owners  of  a  held,  adjoining  a  highway  repairable  by  the  inhabitants  at  large, 
used  it  for  building  land,  and  threw  open  to  the  highway  a  strip  of  land  in  front  of 
the  houses  erected  on  it.  It  was  held  that  tlie  houses  with  the  strip  of  land  in  front 
of  them  formed  a  street  within  the  meaning  of  the  section,  which  the  urban  sanitary 
authority  within  whose  district  it  was  situate  could  compel  the  frontagers  to  pave, 
channel,  and  kerb,  to  their  satisfaction.  Richards  v.  Kessich,  57  L.  J.  M.  C.  48  ;  59 
L.  T.  (n.s.)  318  ;  52  J.  P.  756. 

{d)  Lighted. — This  recpiisition  as  to  lighting  is  new.  See  in  section  161,  post,  the 
provisions  as  to  lighting  streets. 

(«)  To  THE  satisfaction  OF  THE  URBAN  AUTHORITY. -^See  as  to  this  BoucUa  V. 
Tvnckenham  Local  Board,  Barrow-in-Furness  {Mayor,  d-c,  of)  v.  Dawson,  Walthamstow 
Local  Board  v.  Staines,  Handsworth  Local  Board  v.  Taylor,  Hornsey  Local  Board  v. 
Davis,  Derby  {Mayor,  d-c,  of)  v.  Gh-udgings,  cited  in  note  {a),  ante,  j^p.  178,  179. 

(/)  Notice  to  pave,  etc.— Note  that  the  notice  may  be  given  to  the  owner  or 
occupier,  but  that  the  owners  only  are  responsible  for  the  expenses  if  recovered  sum- 
marily.   Unless  notice  has  been  given  to"  the  owner  or  occupier  to  dp  the  work,  the 
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expenses  cannot  be  recovered  from  the  former.    Jarrow  Local  Board  v.  Kennedy,      Note  to 
L.  R.  6  Q.  B.  128  ;  19  W.  R.  275  ;  35  J.  P.  248.  Section  150. 

In  another  case  the  jilaintiffs  incurred  expenses  in  paving  a  street  without  having 
served  on  the  defendants,  who  were  frontagers,  a  notice  under  this  section.  The 
plaintiffs  claimed  in  an  action  a  declaration  that  the  expenses  were  a  charge  on  the 
premises.  See  section  257,  |)osi.  It  was  proved  that  B.,  a  pi'edecessor  in  title  of  the 
defendants,  had  taken  from  the  plaintiffs  a  receipt  for  payment  of  an  instalment  of  the 
expenses.  It  was  held  that  tlie  plaintiffs  were  not  entitled,  inasmuch  as  the  ser^dce 
of  the  notice  was  a  condition  precedent  to  liability  on  the  jmrt  of  the  defendants  in 
respect  of  the  expenses,  and  the  payment  by  B.  could  not  operate  as  a  Avaiver  of 
the  omission  to  give  the  notice.  Farnworth  Local  Board  v.  GomiAon,  34  W.  R.  334.' 
And  see  Bacup  {Corporation  of)  v.  Smith,  ante,  p.  11. 

In  January,  1883,  a  local  Ijoard  passed  a  resolution  for  the  paving  and  sewering  of 
a  certain  street,  and  on  tlie  11th  May,  1 883,  notice  was  served  on  P.  and  Co.,  requiring 
them  to  pave,  sewer,  &c.  P.  and  Co.,  had  been  owners  of  land  aljutting  on  the  street, 
but  by  a  conveyance  of  27th  April,  1883,  had  conveyed  their  estate  to  the  respondent ; 
the  local  board,  however,  had  no  notice  of  his  conveyance.  In  an  action  by  the  local 
board  to  recover  the  paA'ing  expenses  from  the  respondent,  it  was  held  that  P.  and 
Co.,  were  not  at  the  time  of  the  service  of  the  notice  either  owners  or  occupiers  of  the 
premises,  and  that  as  the  proper  steps  prescriljed  hj  this  section  had  not  been  taken, 
the  respondent  was  not  liable.  JFallsend  Local  Board  v.  Murphy,  61  L.  T.  (n.s.)  777  ; 
6  T.  L.  R.  29. 

See  the  definition  of  owner  in  section  4,  ante,  p.  6.    As  to  authentication  and 
service  of  the  notice,  see  sections  266,  267,  post. 

The  service  of  the  notice  on  a  person  who  is  dc  facto  in  receipt  of  the  rent,  is  a 
service  on  the  owner  sufficient  to  satisfy  the  recpiirements  of  this  section.  Peek  v. 
Waterloo  and  Seaforth  Local  Board,  33  L.  J.  M.  C.  11  ;  9  Jur.  (n.s.)  1344  ;  2  H.  &  C. 
709  ;  12  W.  R.  252  ;  9  L.  T.  (n.s.)  338  ;  27  J.  P.  807  ;  and  see  St.  Helen's  (Mayor  of) 
V.  Kirkham,  ante,  p.  11,  where  an  agent  for  the  collection  of  rents  was  held  to  h&  an 
owner  within  the  meaning  of  this  section,  and  other  cases  there  cited.  Section  267, 
post,  whicli  contains  provisions  as  to  service  of  notices,  was  intended  to  provide 
in  aid  of  those  who  liave  to  serve  notices,  and  was  not  meant  to  prevent  a 
notice,  otherwise  perfectly  good,  from  being  good.  Therefore,  it  Avas  held  that 
service  at  the  OAvner's  place  of  ljusiness,  by  deliA^ering  and  reading  it  to  his  clerk,  Avas 
a  good  service.  Mason  v.  Bibhy,  33  L.  J.  M.  C.  105  ;  2  H.  &  C.  881  ;  10  Jur.  (n.s.) 
519  ;  12  W.  R.  382  ;  9  L.  T.  (n.s.)  692  ;  28  J.  P.  121. 

As  some  difficulty  had  occurred  in  framing  the  notice  under  11  &  12  Vict.  c.  63 
s.  69,  so  as  to  be  effectual  (see  Parkinson  v.  Mayor  of  Blackburn,  33  L.  T.  (o.s.)  119  ; 
28  L.  J.  M.  C.  7  ;  Bayley  v.  Wilkinson,  33  L.  J.  M.  C.  161  ;  16  C.  B.  (n.s.)  161  ;  12 
W.  R.  797  ;  10  L.  T.  (n.s.)  543),  24  &  25  Vict.  c.  61,  s.  17,  enacted  that  the  form  of 
notice  in  Schedule  A.  to  that  Act  annexed  or  to  the  like  effect  might  be  used.  The 
form  of  notice  under  this  Act  Avill  be  found  in  Schedule  IV.,  Form  G.,  post,  although 
no  reference  is  made  to  it  in  the  text.  Where  a  local  Ijoard  added  to  the  form  Avords 
to  the  effect  that  if  the  owner  did  not  do  tlie  Avork  they  Avould  do  it,  and  declare  the 
expenses  to  be  private  imiirovement  expenses,  it  Avas  held  by  Stephen,  J.,  that  the 
notice  Avas  bad,  not  being  an  absolute  notice  to  do  the  Avord  as  the  section  requires. 
Gould  V.  Bacup  Local  Board,  post,  p.  196. 

In  Acton  Local  Board  v.  Lewsey,  11  App.  Cas.  93  ;  55  L.  J.  Q.  B.  404  ;  54  L.  T. 
(n.s.)  657  ;  34  W.  R.  745  ;  50  J.  P.  708,  Lord  Bramavell  said  :  "  Upon  the  point 
Avhich  occurred  to  me,  that  the  board  had  no  right  to  order  the  wa.y  in  Avhich  the 
work  should  be  done,  I  still  have  sufficient  douljt  to  recommend  local  boards,  Avhen 
they  do  give  orders  that  Avork  sliall  be  done,  not  to  prescribe  the  mode  in  Avhich 
it  shall  Ije  done,  lint  to  content  themselves  Avith  saying,  that  if  done  in  a  particular 
Avay,  it  Avill  be  satisfactory  to  them." 

A  notice  Avhich  is  ultra  vires  as  to  part,  but  good  as  to  the  residue,  can  be  enforced 
in  respect  of  that  which  is  valid.  Thus  a  notice  to  ffag  a  street  fronting  premises, 
referring  to  a  place  which  included  a  garden  not  dedicated  to  the  public,  Avas  held  to 
be  A'alid  so  far  as  it  appied  to  the  street,  and  enforceable  accordingly.  Hall  v.  Potter, 
39  L.  .1.  M.  C.  1  ;  21  L.  T.  (n.s.)  4.54  ;  34  J.  P.  515. 

Notice  was  given  to  the  appellant  and  five  others  requiring  them  to  sewer,  pave, 
&c.,  the  parts  of  the  street  in  front  of  their  premises  Avithin  a  specified  time.  Five  of 
the  OAvners  executed  the  Avorks,  but  the  appellant  made  default.  The  board  thereupon 
did  the  work,  and  the  surveyor  having  made  an  apportionment  gave  her  notice 
accordingly.  It  Avas  held  that  the  respondents  AA'ere  not  bound  before  executing  the 
work  to  give  the  appellant  a  fresh  notice  specifying  the  particular  Avorks  remaining 
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Note  to  to  be  done  by  her.  Simcox  v.  Handsivorih  Local  Board,  8  Q.  B.  D.  39  :  51  L.  J.  Q.  B. 
Section  150.  168  ;  30  W.  R.  723  ;  46  J.  P.  260.  In  this  case  itAvas  argued  that  the  notice  was  not 
a  separate  notice  to  each  owner  to  do  the  work  opposite  his  own  premises,  but  was  a 
notice  to  all  the  owners  in  respect  of  the  entire  work.  But  Grove,  J.,  in  delivering 
the  judgment  of  the  court,  said  it  was  not  meant  that  each  owner  may  be  called  upon 
to  execute  the  Avhole.  And  see  TVakefield  Sanitary  Authority  v.  Mander,  5  C.  P.  D. 
248  ;  28  W.  R.  922  ;  44  J.  P.  522,  the  facts  of  which  are  stated  in  note  (n)  fost.  It 
is  submitted  on  the  authority  of  these  cases  that,  notwithstanding  the  ambiguit}^  of 
the  text,  and  of  the  form  of  notice  in  the  schedule  to  the  Act,  the  notice  only  requires 
the  owner  to  whom  it  is  addressed  to  do  such  part  of  the  work  as  is  required 
•  to  be  done  in  that  part  of  the  street  npon  which  his  premises  abut,  and  that  his 
liability  must  be  determined  accordingly.  If  he  can  and  does  execute  the  necessary 
■work  upon  that  portion  of  the  street  he  cannot  be  made  liable  in  respect  of  the 
remainder. 

No  provision  is  made  in  the  Act  for  the  owners  to  object  to  the  notice,  such  as  that 
in  26  &  27  Vict.  c.  70,  s.  10.  As  to  the  effect  of  default  in  making  objection  nnder 
that  section,  see  Reg.  v.  Livesey,  22  L.  T.  (n.s.)  470  ;  34  J.  P.  645.  In  a  case  where  a 
local  board  had  duly  proceeded  nnder  the  Act,  and  had  sewered,  &c.,  a  new  street,  and 
no  notice  had  been  given  by  an  owner  tliat  he  disputed  the  apportionment,  it  was 
held  that  it  was  still  open  to  the  owner  to  dispute  his  liability,  and  to  show  that  the 
street  was  a  liighway  rej^airaljle  l)y  the  inhaliitants  at  lai'ge.  Hesketh  v.  Atherton 
Local  Board,  L.  R.  9  Q.  B.  4  ;  43  L.  J.  M.  C.  37  ;  29  L.  T.  (n.s.)  530  ;  38  J.  P.  149  ; 
and  see  Ex  parte  Wake,  Reg.  v.  Recorder  of  Sheffield,  11  Q.  B.  D.  291  ;  53  L.  J.  M.  C. 
1  ;  32  W.  R.  82  ;  47  J.  P.  504,  affirmed  in  C.  A.  12  Q.  B.  D.  142  ;  53  L.  J.  M.  C.  1  ; 
50  L.  T.  (n.s.)  76  ;  32  W.  R.  82  ;  48  J.  P.  197.    And  see  note  (/)  post. 

(g)  Premises  fronting,  adjoining,  or  abutting. — See  the  definition  of  premises 
in  section  4,  ante,  p.  6.  The  term  includes  land.  A  railway  in  a  metropolitan 
district  was  carried  across  a  new  street  by  an  arch.  On  one  side  of  the  street  the 
railway  was  carried  forward  on  arches,  and  on  that  side  was  a  strip  of  land,  10  feet 
■wide,  left  open  for  the  purpose  of  repairing  the  arches  ;  this  abutted  for  10  feet  on  the 
street.  On  the  other  side  the  railway  was  carried  forward  ou  an  embankment,  and 
the  sloping  part  of  the  embankment  abutted  on  the  street  about  30  feet,  and  at  the 
foot  of  the  embankment  was  an  open  space  also  about  30  feet  wide,  also  abutting  on 
tlie  street,  and  left  for  the  purpose  of  allowing  of  slips  on  the  embankment.  It  was 
held  that  the  railway  comijany  were  liable  to  contribute  to  the  expenses  of  paving  the 
street  as  owners  of  land  abutting  on  the  street.  Uiggins  v.  Hctrding,  L.  R.  8  Q.  B.  7  ; 
42  L.  J.  M.  C.  31  ;  27  L.  T.  (n.k.)  483  ;  21  W.  R.  191  ;  37  J.  P.  677.  This  case  may 
be  usefully  compared  with  London,  Brighton,  and  South  Coast  Railway  Company  v. 
St.  Giles,  C'amberivell,  4  Ex.  D.  239  ;  48  L.  J.  M.  C.  186  ;  41  L.  T.  (n.s.)  162.  In 
that  case  a  line  of  raihvay  was  situate  in  a  deep  cutting  at  a  place  where  a  road 
passed  over  the  line.  The  road  was  carried  over  on  a  biidge  from  one  boundary  of 
the  line  to  the  other,  but  supported  on  stone  -pievs  erected  on  the  slope  of  the  cutting. 
It  was  held  that  neither  the  railway  under  the  bridge  nor  the  sloping  sides  of  the 
cutting  could  be  said  to  abut  on  the  road.  Where  a  railway  ran  in  a  cutting  and 
adjoined  a  new  street  which  the  vestry  were  aboirt  to  pave,  and  was  separated  from 
it  by  a  wall,  through  which  there  was  no  communication  between  the  street  and  the 
railway,  it  was  held  that  the  railway  hoiinded  or  abutted  upon  the  street  within  the 
meaning  of  25  &  26  Vict.  c.  122,  s.  77.  London  and  North  Western  Railway  Company  v. 
St.  Pancras  {Vestry  of),  17  L.  T.  (n.s.)  654.  All  these  cases  as  to  railway  cuttings 
were  discussed  and  approved  of  in  a  recent  case  before  the  House  of  Lords.  There  a 
railway  company  carried  a  road  over  a  deep  cutting  by  means  of  a  bridge.  The  road 
having  been  paved  by  the  board  of  works  for  the  district,  and  so  constituted  a  new 
street,  the  railway  company  were  required  to  contribute  to  the  cost  of  paving,  &c. 
It  was  held  that  neither  the  parapets  of  the  bridge  nor  the  adjacent  soil  in  the  cutting 
were  lands  "  bounding  or  abutting  on  the  new  street."  Ch-eat  Eastern  Railway  Com- 
pany V.  Hackney  District  Board  of  Works,  8  App.  Cas.  687  ;  52  L.  J.  M.  C.  105  ;  49 
L.  T.  (n.s.)  509  ;  31  W.  R.  769  ;  48  J.  P.  52  ;  reversing  9  Q.  B.  D.  412  ;  51  L.  J. 
M.  C.  57  ;  46  L.  T.  (n.s.)  679  ;  30  W.  R.  765  ;  46  J.  P.  532.  But  see  55  &  56  Vict, 
c.  57,  s.  22,  in  districts  where  that  Act  has  been  adopted. 

A  local  Act  empowered  commissioners  to  pave  streets  and  to  recover  the  expenses 
by  rates  from  the  occupiers  of  houses,  &c.,  "  situated  or  being  within  any  of  the  streets  " 
in  the  district.  It  was  held  that  houses  and  buildings  in  a  yard  communicating  with 
a  street  by  a  covered  gateway,  which  houses  and  buildings  aljutted  on  houses  in  the 
street,  were  situated  within  the  street  so  as  to  be  liable  to  the  rates.  Baddeley  v. 
Gingell^  1  Ex.  319;  11  J.  P.  838.    This  decision  was  followed  in  School  Board  for 
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London  v.  St.  Mary,  Islington  {Vestry  of),  1  Q.  B.  D.  65  ;  45  L.  J.  M.  C.  1  ;  33  Note  to 
L.  T.  (n.s.)  504  ;  24  W.  R.  137  ;  40  J.  P.  310.  In  tliat  case  the  Loudon  School  Boaixl  Section  150. 
■were  assessed  in  respect  of  a  school-house  which  did  not  immediately  front  the 
street,  but  stood  back  from  it  some  70  or  80  feet  in  a  large  yard,  the  whole  area  being 
about  29,500  S(.j[uare  feet.  There  was  a  I'ow  of  eleven  small  houses  with  gardens  at 
the  back  of  them  between  the  area  and  this  street ;  but  the  only  access  to  the  school 
was  by  a  private  passage  which  ran  along  one  side  of  the  last  house  and  garden  into 
the  school  yard,  with  gates  opening  from  the  street  in  question,  the  width  of  the 
passage  being  20  feet  and  the  length  about  64  feet.  It  was  held  that  the  school- 
house,  though  not  actually  one  of  the  houses  forming  the  street,  yet  practically 
formed  part  of  it,  so  as  to  render  the  board  lial)le  as  owners  for  tlie  paving  expenses. 
The  court  held  it  was  the  benefit  of  access  to  the  street  which  was  the  foundation  of 
the  liability.  But  an  opinion  was  expressed  that  this  principle  would  not  apply  to 
the  case  of  an  old-established  court,  the  access  of  -wdiich  was  common  to  the  public  and 
open  to  every  one  vho  liked  to  go  in.  And  it  is  not  necessary,  aj^parently,  tliat  there 
should  be  actual  access,  if  there  is  a  possibility  of  access.  It  is  well  established  that 
the  owner  of  land  adjoining  a  highway  or  street  has  the  right  of  access  to  it  at  any 
point  where  it  adjoins  his  jiremises.  See  St.  Mary,  Newington  {Vestry  of)  v.  Jacobs, 
L.  R.  7  Q.  B.  47  ;  41  L.  J.  M.  C.  72  ;  25  L.  T.  (n.s.)  800  ;  20  W.  R.  249  ;  36  J.  P. 
119  ;  Marshall  v.  Ulleswater  Company,  L.  R.  7  Q.  B.  at  p.  172  ;  41  L.  J.  Q.  B.  41  ; 
25  L.  T.  (n.s.)  793  ;  20  W.  R.  144  ;  36  J.  P.  583.  And  see  Eamuz  v.  Southend  Local 
Board,  67  L.  T.  (n.s.)  169  ;  Peac.he  v.  Wimbledon  Local  Board,  "  Times,"  17th  July,  1893  ; 
15  M.  C.  C.  359  ;  "Times,"  18th  December,  1893  ;  16  M.  C.  C.  23 ;  and  in  C.  A.,  "Times," 
24th  April,  1895.  This  principle  will  explain  many  of  the  cases  where  there  was  no 
direct  access  to  the  street.  Thus,  in  one  case  the  court  held  that  the  expenses  must 
be  apportioned  among  all  the  owners  of  premises  fronting,  adjoining,  or  abutting  on 
the  street  in  projjortiou  to  the  frontage,  without  any  reference  to  direct  or  conse- 
quential benefit,  which  the  Act  assumes  must  be  taken  as  ^proportioned  to  the 
frontage.  Therefore,  a  railway  and  canal  company  whose  premises  lay  along  one 
side  of  a  street  were  held  liable  to  pay  their  proportion  of  the  expenses,  although 
they  had  no  immediate  access  to  the  street.  Reg.  v.  Newport  Local  Board,  32  L.  J.  AI.  0. 
97  ;  3  B.  &  S.  341  ;  9  Jur.  (n.s.)  746  ;  11  W.  R.  263  ;  S.  G.,  Powell  v.  Neivport  Local 
Board,  27  J.  P.  389.  Again,  the  owner  of  ground  at  the  end  of  a  street  forming  a 
cul-de-sac  was  lield  liable  to  pay  the  exjsenses  of  paving,  &c.,  under  a  local  Act,  not- 
withstanding that  a  wall  di^'ided  his  property  from  the  street,  wliicli  wall,  however, 
he  might  at  any  time  have  removed  wholly  or  pai'tially  so  as  to  obtain  access  to  the 
street.  Manchester  {Mayor,  d-c,  of)  v.  Gh.aprium,  18  L.'  T.  (n.s.)  640  ;  16  W.  R.  974  ; 
37  L.  J.  M.  C.  173  ;  32  J.  P.  582  ;  and  see  Sheffield  v.  Fulham  District  Board  of  Works, 
1  Ex.  D.  295.  In  another  case,  premises  fronting  W.  street  were  divided  from  D. 
street  by  a  small  stream,  but,  by  two  bridges  over  the  stream,  were  connected  with 
it.  By  reason  of  gates  all  communication  with  the  street  could  be  closed.  One  of 
the  bridges  had  been  moved  and  reinstated  by  the  owner  of  the  j^remises.  It  was 
held  that  the  premises  fronted,  adjoined,  or  abutted  on  D.  street.  Wakefield  Local 
Board  v.  Lee,  1  Ex.  D.  336  ;  35  L.  T.  (n.s.)  481  ;  41  J.  P.  54. 

B.  was  the  owner  of  a  house  which  had  its  front  and  only  entrance  in  F.  street,  and 
behind  it  a  garden  with  a  dead  wall  at  the  further  end.  A  new  street  was  made 
parallel  to  F.  street,  of  which  the  dead  wall  at  the  end  of  B.'s  garden  was  part  of  the 
line  of  street.  It  was  held  that  B.'s  land  abutted  on  this  ne^v  street.  Paddington 
{Vestry  of)  v.  Bramuvll,  44  J.  P.  815. 

A.  was  the  owner  of  three  houses  f  ronting  a  street  called  York  Place,  and  adjoining 
or  abutting  at  the  rear  upon  a  footpath  at  the  end  of  a  street  called  St.  Julian  Street, 
which  formed  a  cul-de-sac.  The  ground  at  the  back  of  these  liouses  was  five  feet 
above  the  level  of  St.  Julian  Street,  and  the  wall,  whicla  was  the  projierty  of  A.,  was 
about  twelve  feet  high  on  the  outside.  There  was  no  access  from  A.'s  premises  to 
St.  Julian  Street.  It  was  lield  that  his  premises  adjoined  or  abutted  on  St.  Julian 
Street  within  this  section.  Neioport  Sanitarij  Authority  y.  Grahavi,  9  Q.  B.  D.  183  ; 
47  L.  T.  (n.s.)  98  ;  31  W.  R.  121  ;  47  J.  P.  133. 

In  a  Scotch  case  under  a  similar  Act  it  was  held  that  the  upper  flat  of  a  tenement 
held  Avith  a  plot  of  garden  fi'onting  A.  street  on  the  west,  and  bounded  by  B.  street  on 
tlie  north,  were  premises  abutting  on  B.  street,  altliough  the  oidy  entrance  was  from 
A.  street.  Camijhell  v.  Magistrates  of  Edinburgh.,  19  Ct.  Sess.  Cas.,  4th  ser.,  159;  29 
Scottish  Law  Reporter  146. 

The  appellant,  having  a  strip  of  land  aljout  four  inches  wide  and  265  feet  long 
abutting  on  the  north  side  of  a  street,  had  erected  a  boundary  fence  ujjon  the  lancl 
along  its  whole  extent,  under  a  covenant  to  erect,  and  for  ever  after  maintain,  a  fence 
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Note  to  tliereon  made  with  his  vendor,  who  Avas  owner  of  the  land  adjoining  the  strip  on  the 
Section  150.  north  side.  It  was  held  that  the  appellant  was  the  owner  of  the  strip  of  land,  and, 
as  snch,  liable  for  paving  expenses.  Williams  v.  Wandsworth  Board  of  Works,  13 
Q.  B.  D.  211  ;  53  L.  J.  M.  C.  187  ;  32  W.  E.  908  ;  48  J.  P.  439.  The  court  pointed 
out  in  this  case  that,  in  the  event  of  tlie  owner  of  the  adjoining  property  desiring  to 
have  access  to  the  street,  the  strip  would  command  a  considerable  rent.  It  was  tliere- 
fore  capable  of  being  let  at  a  rack  rent. 

A.  B.  owned  jilots  of  land,  with  cottages  thereon,  separated  from  a  street  by  a  wall 
five  feet  high,  wliich  belonged,  with  the  land  on  which  it  stood,  to  another  person. 
There  was  a  public  footway  which  went  between  the  plots  of  land  and  through  an 
opening  in  the  wall  into  the  middle  of  the  street.  The  backs  only  of  the  cottages 
fronted  the  street,  and  the  only  way  for  vehicles  from  the  cottages  to  the  street  was 
by  a  small  roadAvay,  which,  Avithout  touching  that  part  of  the  street  Avliich  had  been 
paA'ed,  came  into  a  higliAvay  Avhich  joined  one  end  of  such  street.  With  the  exception 
of  the  public  footway,  this  roadAvay  AA^as  the  only  access  from  the  cottages  to  the 
street.  It  Avas  held  by  the  Court  of  Appeal,  affirming  the  judgment  of  the  Queen's 
Bench  Division,  that  A.  B.  Avas  not  the  OAvner  of  j^remises  "fronting,  adjoining,  or 
abutting"  on  the  street  Avithin  the  meaning  of  this  section.  Lightboimd  v.  Higher 
Bchington  Local  Board,  16  Q.  B.  D.  577  ;  55  L.  J.  M.  0.  94  ;  53  L.  T.  (n.s.)  812  ;  34 
W.  R.  219  ;  50  J.  P.  500.  With  reference  to  tlie  meaning  of  the  Avord  "adjoining," 
BowEN,  L.J.,  said  :  You  cannot  define  'adjoin'  as  meaning  benefit  of  access,  or  vice 
versa,  but  in  considering  AAdietlier  houses  adjoin  Avhich  are  placed  in  close  proximity 
to  the  part  of  the  street  Avhich  is  to  be  paved,  it  is  a  most  important  fact,  and,  in 
many  cases,  a  dominant  fact,  to  see  Avliether  there  is  a  substantial  access  and  advantage 
which  the  houses  enjoy  from  that  portion  of  the  street  Avliicli  is  to  be  paA'ed,  and  a 
substantial  access  and  advantage  of  that  kind,  coupled  Avith  close  proximity,  may 
bring  the  case  Avithin  tlie  Avord  'adjoin'  though  thei'e  is  no  actual  touch." 

The  case  of  Williams  v.  Wands^l>orth  District  Board  of  WorJes,  supra,  may  be  com- 
pared Avith  a  Scotch  case.  Magistrates  of  Leith  v.  Gihb,  9  Ct.  of  Sess.  Cas.  (4th  series) 
627.  There  the  OAvner  of  property,  Avhiclr  Avas  sejiarated  from  a  street  by  a  Avail  Avhicli 
belonged  to  someone  else,  Avas  held  not  to  be  liable  as  the  OAvner  of  property  "  fronting 
or  abutting"  on  such  street.  The  Lord  President  said  there  must  be  access,  or  an 
undoubted  right  of  access,  from  the  property  sought  to  be  charged  to  the  street.  But 
see  Campbell  y.  Magistrates  of  Edinburgh,  supra. 

The  soil  of  jirivate  roads  leading  out  of  a  neAv  street  Avas  held  to  be  "  land  bounding 
or  abutting  on  such  street"  in  Lord  Northbrook  v.  Plumstead  Board  of  Works,  L.  R. 
7  Q.  B.  183  ;  41  L.  J.  M.  C.  51  ;  25  L.  T.  (n.s.)  461  ;  20  W.-R.  177  ;  36  J.  P.  468. 
But  in  this  case  Lord  Northbrook  had  determinately  reserved  the  property  in  the 
priA'ate  roads  to  himself.  He  had  not  dedicated  them  to  the  jDublic,  and  nothing 
that  he  had  done  Avas  past  recall.  Therefore,  in  a  subsequent  case,  this  decision  was 
distinguished.  There  the  defendants,  a  land  company,  being  owners  of  certain  lands 
in  1863,  laid  them  out  for  building  purposes  and  made  roads  and  ways  across  them, 
and  nearly  the  Avhole  of  the  estate  Avas  sold  in  lots  to  different  ^^nrchasers.  Each  lot 
had  a  frontage  upon  one  of  the  roads.  The  roads  had  been  dedicated  to  the  public, 
as  far  as  any  act  of  tlie  defendants  could  do  so,  but  no  jjroceedings  Avere  taken  to 
make  them  rej^airable  by  the  parish.  The  plaintiffs,  the  board  of  Avorks  for  the  dis- 
trict, from  time  to  time  paved  the  neAV  streets  formed  by  the  houses  on  the  estate, 
and  apportioned  the  cost  among  tlie  OAvners  of  houses  forming  the  streets  and  the 
OAvners  of  land  bounding  and  abutting  on  the  street.  In  so  doing  they  assessed  the 
defendants  in  respect  of  the  new  streets  or  roads  Avhen  these  bounded  or  abutted  on 
the  sides  or  ends  of  the  streets  paved,  as  being  lands  abutting  on  those  streets  Avithin 
25  &  26  Vict.  c.  102,  s.  77.  It  Avas  held  by  the  Exchequer  Chamber  that,  assuming 
the  i^roperty  in  the  soil  of  tire  roads  to  be  in  the  defendants,  they  were  improperly 
charged,  for  that  they  Avere  not  in  respect  of  roads  Avhicli  had  been  irrevocably  dedi- 
cated to  the  pAiblic,  the  oAvners  of  land  Avitliin  tlie  meaning  of  the  section.  Plumstead 
Board  of  Works  v.  British  Land  Company,  L.  R.  10  Q.  B.  203  ;  44  L.  J.  Q.  B.  38  ;  32 
L.  T.  (n.s.)  94  ;  23  W.  R.  634  ;  39  J.  P.  376  ;  reversing  L.  R.  10  Q.  B.  16  ;  31  L-  T. 
(n.s.)  752  ;  23  W.  R.  133  ;  39  J.  P.  133.  The  premises  in  respect  of  Avhich  expenses 
can  be  recovered  under  this  section  must  then,  as  it  apj^ears,  be  such  as  are  capable  of 
being  let  at  a  rack  rent.  See  Ange.ll  v.  Paddington  Vestry,  L.  R.  3  Q.  B.  714  ;  37 
L.  J.  M.  C.  171 ;  9  B.  &  S.  496 ;  32  J.  P.  742,  and  per  Lord  Esher,  M.R.,  in  Wright  v. 
Ingle,  16  Q.  B.  D.  379  ;  55  L.  J.  M.  C.  17  ;  54  L.  T.  (n.s.)  511  ;  34  W.  R.  221  ; 
60  J.  P.  436.  In  the  Great  Eastern  Railway  Company  v.  Hackney  District  Board 
of  Works,  the  facts  of  which  have  been  stated,  ante,  p.  184,  Lord  Fitzgerald 
Said  :  "  The  bridge  is,  by  the  statute,  dedicated  to  public  use,  and  its  fence 
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^valls  are  for  jiuljlic  iirotection  ;  and  if  the  ownership  and  control  of  the  walls  is  iu      Note  to 
the  coniiiany,  it  is  so  for  public  purposes  and  subject  to  the  obligation  of  jierpetual  Section  150. 

maintenance,  unless  and  until  some  other  good  and  sufficient  fences  shall  be  provided   

by  the  company  in  their  stead  for  public  protection.  The  comj^any  could  not  let  the 
walls  at  a  rack  rent,  and  if  they  might  use  them  for  any  purposes,  it  must  be  a  use 
subordinate  to  the  public  purposes  to  which  the  Ijridge  as  a  structure  is  in  its  whole 
devoted."  It  must  be  observed,  however,  that  25  &  26  Vict.  c.  102,  s.  77,  makes  the 
owners  of  houses  and  land  in  the  street  liable  not  only  for  the  work  done  to  the  street 
proper,  but  for  the  paving,  &c.,  of  the  inter-sections  of  the  streets.  This  provision  is 
not  contained  in  the  text,  and  it  remains  to  be  decided  whether  in  an  urban  district 
the  owners  of  the  soil  of  a  public  street  abutting  on  a  street  within  this  section  can 
be  charged  with  a  proportion  of  the  expenses  of  paving,  &c.,  the  latter.  See  also 
Meyrick  v.  Attorney-General,  St.  Giles,  Camberwell  {Vestry  of)  v.  London  Cemetery 
Company,  ante,  p.  10. 

(h)  Means  of  lighting. — What  are  means  of  lighting  1  Apparently,  the  phrase 
means  structural  works  only,  such  as  pipes,  lamps,  &c.,  and  does  not  include  a  supply 
of  ga^,  &c. 

(i)  Deposit  op  plans. — The  deposit  of  these  plans  is  not  a  condition  precedent  to 
the  recovery  of  the  expenses  from  the  owners.  CooJc  v.  Ipswich  Local  Board,  L.  R. 
6  Q.  B.  451  ;  40  L.  J.  M.  C.  169  ;  24  L.  T.  (n.s.)  579  ;  19  W.  R.  1079  ;  35  J.  P.  565. 
In  Shanldin  Local  Board  v.  Millar,  5  C.  P.  D.  272  ;  49  L.  J.  C.  P.  512 ;  42  L.  T.  (n.s.) 
788  ;  29  W.  R.  63;  44  J.  P.  635,  the  county  court  judge  held  that  payment  under 
this  section  could  not  be  enforced,  on  the  ground  that  the  opportunities  afforded  to 
the  defendant  of  inspecting  the  documents  deposited  were  not  reasonable,  the  bye- 
laws  of  the  local  board  having  provided  that  the  office  of  the  board  should  be  open 
only  on  Mondays  and  Thursdays  from  10  till  3.  Tlie  High  Court  reversed  this 
decision  on  the  ground  that  tlie  provision  as  to  deposit  of  jjlans  was  directory  only 
and  was  not  a  condition  precedent  to  the  recovery  of  the  expenses.  It  has  also  been 
held  that  the  omission  to  follow  the  plans  in  every  respect  does  not  affect  the  right  to 
recover  the  expenses.    See  Acton  Local  Bocml  v.  Leiusey,  ante,  j).  183. 

(k)  Execution  of  works  by  urban  authority. — Owners  having  made  default, 
the  local  board  of  M.  made  a  contract  with  W.  to  do  the  work  for  them,  the  Avork 
to  be  done  within  four  calendar  months  after  the  signing  of  the  contract,  and  the 
conti'actor  to  be  paid  for  the  work  when  the  money  was  collected  from  the  owners  of 
the  adjoining  property.  The  local  board  had  unintentionally  given  bad  notices,  and 
were,  therefore,  unable  to  collect  the  money  from  the  owners.  W.,  having  done  the 
work  contracted  for,  brought  an  action  against  the  local  board  for  the  amount  due 
to  him  by  the  contract.  It  was  held  that  he  was  entitled  to  recover,  as  an  under- 
taking must  be  implied  on  the  part  of  the  local  board  that  they  were  in  a  position  to 
collect  the  money  from  the  owners  and  j^ay  it  o^'er  to  him.  Worthinrjton  v.  Sudlow, 
31  L.  J.  Q.  B.  131  ;  2  B.  &  S.  508  ;  8  Jur.  (n.s.)  668  ;  10  W.  R.  621  ;  6  L.  T.  (n.s.) 
283  ;  26  J.  P.  453.  In  another  case  the  plaintiff  had  in  1858  entered  into  contracts 
with  a  local  Ijoard  for  the  execution  of  works  under  this  section,  to  be  jiaid  for  out  of 
money  to  be  collected  from  those  on  wliom  the  works  were  chargeable  under  the  Act. 
The  contracts  were  duly  performed  by  the  plaintiff.  The  notices  given  hy  the  board 
turned  out  to  be  bad,  and  many  of  tliose  who  would  otherwise  have  been  liable 
refused  to  pay  the  sums  assessed  upon  them.  This  became  known  to  the  plaintiff  in 
1860,  and  he  then  demanded  payment.  The  board  were  in  hopes  of  Ijeing  al)le  to 
collect  the  money,  notwithstanding  the  invalid  notices,  and  by  November,  1860, 
8001.  was  collected  and  paid  over  to  the  plaintiff,  leaving  a  balance  due  of  more  than 
3,000Z.  The  plaintiff  commenced  an  action  for  this  sum  and  oljtained  judgment,  and 
within  six  months  afterwards  lie  commenced  an  action  claiming  a  writ  of  mandamus 
commanding  the  board  to  levy  tlie  rate  to  satisfy  the  judgment.  It  was  held  that  the 
delay  in  commencing  the  original  action  was  excused  and  shown  not  to  l)e  undue, 
and  that  a  peremptory  writ  might  be  granted.  Worthinrjton  v.  Hulton,  L.  R.  1  Q.  B. 
63  ;  6  B.  &  S.  943  ;  12  Jur.  (n.s.)  73  ;  35  L.  J.  Q.  B.  61  ;  14  W.  R.  632  ;  S.  C, 
Worthinrjton  v.  Hudlow,  30  J.  P.  22. 

Before  entering  into  a  contract  for  tlie  execution  of  work  for  the  local  authority 
under  this  section,  it  is  not  necessary  to  obtain  an  estimate  from  the  surveyor  as  to 
future  repairs  under  section  174,  sub-section  3,  post ;  nor  is  such  report  a  condition 
precedent  to  the  right  to  recover  the  arnounts  apportioned  on  the  several  owners. 
Cunningham  v.  Wolverhampton  Local  Board,  26  L.  J.  M.  C.  33  ;  7  E.  &  B.  107  ;  3  Jur. 
(n.s.)  385  ;  21  J.  P.  262. 
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Note  to  As  to  the  power  of  a  local  authority  to  agree  with  one  or  more  owners  to  execute 
Section  150.  the  works  without  observing  the  formalities  required  by  the  section,  see  Hall  v.  Batley 
{Corporation  of),  ante,  p.  55.  That  case  was  decided  with  reference  to  section  23,  but 
the  principle  laid  down  in  it  appears  to  be  equally  applicable  to  this  section.  In  tliat 
case  Lush,  J.,  said  :  "  It  is  not  permitted  to  them  (the  local  authority)  arbitrarily  to 
interfere  and  do  the  work  at  the  owner's  expense  without  first  giving  him  the  oppor- 
tunity of  doing  it  himself.  But  if  they  were  to  do  so  he  is  the  only  person  who 
could  complain.  The  Act  requires  that  the  work  shall  be  done  by  the  one  party  or 
the  other,  and  surely  the  owner  may  waive  the  option  given  him  by  the  Act  if  he 
2)leases,  and  agree  with  the  urban  authority  that  the  drain  shall  be  made  hj  them  as 
if  the  preliminaries  had  been  observed."  And  section  257,  "post,  evidently  con- 
templates that  there  are  works  which  may  be  done  by  agreement  with  the  owner,  so 
as  to  be  recoverable  from  him  and  to  be  a  charge  on  the  premises  as  therein  provided. 
In  Leiois  v.  Cardiff  Urban  Sanitary  Authority,  47  L.  J.  M.  C.  101,  an  owner  having 
received  notice  to  pave,  &c.,  endorsed  on  the  notice  an  authority  to  the  local  board 
to  execute  the  works,  and  an  undertaking  to  pay  the  costs  on.  completion.  On  default 
of  payment  after  demand  made,  the  board  proceeded  to  recover  the  expenses  in  a 
summary  manner.  On  a  case  stated  it  was  held  that  the  owner,  having  by  the 
submission  endorsed  ou  the  notice  admitted  the  right  of  the  sanitary  authority  to 
issue  such  notice,  he  could  not  require  proof  before  the  justices  of  the  fulfilment  of 
the  conditions  precedent  to  the  existence  of  such  right.  It  was  held,  however,  that 
the  owner  could  not  by  such  submission  give  jurisdiction  to  the  sanitary  authority  if 
in  fact  they  had  none,  but  that  he  did  theieby  waive  the  proof  by  them  of  the 
preliminaries  to  the  notice,  and  made  it  incumbent  on  himself  to  disprove  their 
original  authority  if  he  wished  to  dispute  it.  It  was,  therefore,  open  to  him  to  show 
that  the  street  was  not  a  highway  repairable  by  the  inhabitants  at  large. 

It  must  be  noticed  that  the  urban  authority  have  a  discretion  as  to  whether  they 
will  execute  the  works  or  not. 

(l)  In  a  summary  manner. — See  section  251,  post.  It  is  to  be  observed  that  where 
a  statute  provides  a  method  of  recovering  such  expenses,  an  action  will  not  lie,  the 
remedy  given  by  the  statute  being  exclusive.  St.  Pancras  ( Vestry  of)  v.  Batterbury,  26 
L.  J.  C.  P.  243  ;  2  C.  B.  (n.s.)  477  ;  3  Jur.  (n.S.)  1106  ;  21  J.  P.  424.  And  see 
Lamplugh  v.  Norton,  22  Q.  B.  D.  452,  456  ;  58  L.  J.  Q.  B.  279  ;  37  W.  R.  422  ;  53 
J.  P.  389  ;  5  T.  L.  R.  304  ;  Re  Boor,  Boor  v.  Hopkins,  40  Ch.  D.  572,  576  ;  68  L.  J. 
Oh.  285  ;  60  L.  T.  (n.s.)  412  ;  37  W.  R.  349  ;  53  J.  P.  467  ;  Great  Western  Railway 
Company  v.  Sharman,  61  L.  J.  Q.  B.  600  ;  40  W.  R.  643.  By  a  sjDecial  Act  incor- 
porating the  Railways  Clauses  Act,  1845,  and  the  Tovvfus  Improvement  Clauses  Act, 
1847,  it  was  enacted  that  certain  expenses  incurred  by  the  Commissioners  in  paving 
streets,  &c.,  might  be  recovered  as  damages.  An  action  having  been  brought  to 
recover  expenses  so  incurred,  it  was  held  that  such  action  was  not  maintainable,  for 
that  the  proper  construction  of  the  several  Acts  was,  that  the  expenses  were  to 
be  recovered  as  damages  on  a  proceeding  before  justices  under  section  210  of  the 
Towns  Improvement  Clauses  Act.  Blackburn  {Mayor  of)  v.  Parkinson,  28  L.  J.  M.  C. 
7  ;  1  E.  &  E.  71  ;  5  Jur.  (n.s.)  572  ;  22  J.  P.  751  ;  33  L.  T.  (o.s.)  119.  But  this  Act 
provides  for  tlie  recovery  of  amounts  below  50L  in  the  county  court  (section  261),  and 
makes  the  amount  a  charge  on  the  premises  (section  257). 

This  sectioir  does  not  create  the  relationship  of  debtor  and  creditor  between  an 
owner  and  the  local  authority.  The  only  means  of  recovering  the  expenses  is  that 
provided  by  the  Act.  Therefore,  a  summons  for  leave  to  prove  in  an  administration 
action  for  the  amount  awarded  was  dismissed  by  the  Court  of  Ajapeal  in  West  v. 
Doivnman,  14  Ch.  D.  Ill  ;  42  L.  T.  (n.s.)  340  ;  29  W.  R.  6.  And  see  Re  Boor,  Boor 
v  Hopkins,  supra.  In  Eccles  v.  Wirral  Sanitary  Authority,  17  Q.  B.  D.  107  ;  55 
L.  J.  M.  C.  106  ;  34  W.  R.  412  ;  50  J.  P.  596,  Mathew,  J.,  said  :  "By  section  261, 
jurisdiction  is  conferred  on  the  county  court  in  cases  of  this  kind,  when  the  amount 
is  below  bOL,  and  although  I  cannot  find  any  provision  wliich  in  terms  gives  the 
superior  court  jurisdiction,  I  should  infer  that  where  the  amount  is  above  bOl.,  an 
action  would  lie  in  the  superior  court."  But  this  dictum  was  delivered  without 
reference  to  the  cases  above  cited,  and  it  is  submitted  that  no  action  lies  in  the 
superior  court  for  the  recovery  of  these  expenses. 

As  to  the  several  methods  of  enforcing  payment  of  these  expenses  under  this  Act, 
see  the  notes  to  section  257,  post,  and  especially  the  judgment  of  Brett,  L.J.,  in 
Tottenham  Local  Board  v.  Roivell,  there  quoted  at  length. 

Summary  proceedings  having  been  taken  against  an  owner  for  payment  of  his 
proportion  of  the  expenses,  the  justices  made  an  order  on  him  adjudging  him  in 
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default  of  distress  to  be  imprisoned  with  hard  labour.    As  the  justices  had  no  power     Npte  to 
to  order  hard  labour,  the  quarter  sessions  on  appeal  quashed  the  order  without  Section  150. 
going  into  the  merits.    Afterwards  the  local  authority  obtained  a  new  order  to  pay 
the  same  amounts.    It  was  held  that  the  justices  had  jurisdiction  to  make  the  new 
order,  the  former  having  been  quashed  as  null  and  void.    Lister  v.  Hebdtn  Local 
Board,  42  J.  P.  119. 

Orders  having  been  obtained  by  a  local  board  for  payment  by  A.,  L.,  and  others, 
of  certain  paving  expenses  incurred  under  this  section,  an  agreement  was  come  to 
tliat  the  order  against  L.  should  not  be  enforced  for  three  months,  in  order  to  enable 
a  case  to  be  stated  for  the  opinion  of  the  Court  of  Queen's  Bench  on  a  point  of  la\\-. 
An  understanding  was  at  the  same  time  come  to  tliat  the  order  against  A.  should 
abide  the  decision  in  L.'s  case.  L.,  instead  of  taking  the  case  to  the  Queen's  Bench, 
Aveut  before  the  quarter  sessions,  and  the  order  against  him  was  quashed  on  a 
technical  ground.  See  Lister  v.  Hebdeii  Local  Board,  supra.  A.  was  not  informed  of 
the  course  taken  by  L.,  and  the  three  months  having  expired  within  which  she  should 
have  appealed,  the  local  board  obtained  an  order  against  her  for  payment  of  the  rate. 
On  motion  by  A.  to  restrain  the  Ijoard  from  enforcing  the  order  until  she  had  had 
an  opportunity  of  stating  a  case  for  the  opinion  of  tlie  Court  of  Queen's  Bench,  it 
was  held  that  the  court  had  power  to  restrain  the  board  from  enforcing  the  older, 
and  on  A.  undertaking  to  consent  to  a  case  and  to  pay  the  money  into  court,  the 
injunction  was  granted.  Ashivorth  v.  Hebden  Bridge  Local  Board,  47  L.  J.  Ch.  195  ; 
37  L.  T.  (n.s.)  496. 

The  court  cannot  entertain  any  question  as  to  whether  the  work  was  necessary  or 
proper  under  the  circumstances,  that  being  for  the  local  board  to  decide.  Bayley  v. 
Wilkinson,  16  C.  B.  (n.s.)  160  ;  33  L.  J.  M.  C.  161  ;  10  L.  T.  (x.s.)  543  ;  12  W.'  R. 
797  ;  Cook  v.  I2)sunch  Local  Board,  L.  R.  6  Q.  B.  451  ;  40  L.  J.  M.  C.  169  ;  24  L.  T. 
(n.s.)  579  ;  19  W.  R.  1079  ;  35  J.  P.  565.  And  see  Chelsea  (Vestry  of)  v.  Evans,  35 
J.  P.  23.  They  may,  however,  enquire  into  the  original  liability  of  the  persons 
charged  ;  for  e.\ample,  they  may  and  ought  to  decide  whether  the  street  is  or  is  not  a 
highway  repairable  by  the  inhabitants  at  large.  Hesketh  v.  Atherton  Local  Board, 
L.  R.  9  Q.  B.  4  ;  43  L.  J.  M.  C.  37  ;  29  L.  T.  (n.s.)  530  ;  38  J.  P.  149.  And  see  to 
the  same  eH'ect  Midland  Raihvay  Conqxmy  v.  Watton,  17  Q.  B.  D.  30  ;  34  W.  R.  524  ; 
55  L.  J.  M.  C.  99  ;  54  L.  T.  (n.s.)  4H2  ;  50  J.  P.  405  ;  Eccles  v.  Wirral  Union,  17 
Q.  B.  D.  107  ;  34  W.  R.  4L2  ;  50  J.  P.  180  ;  Cleckheaton  Local  Board  v.  Burnup,  50 
J.  P.  598.  An  objection  that  a  street  is  a  highway  repairable  by  the  inhabitants  at 
large,  and  an  objection  that  tlie  street  has  already  been  paved  or  sewered  to  the 
satisfaction  of  the  urban  authority  may  properly  be  raised  in  jJi'oceedings  to  enforce 
payment  of  the  expenses,  for  they  go  to  the  jurisdiction  of  the  local  authovity  to 
execute  the  works  at  the  expense  of  the  frontagers.  JFcdthamstoiu  Local  Board  v. 
Staines  [1891],  2  Ch.  606  ;  60  L.  J.  Ch.  738  ;  65  L.  T.  (n.s.)  430  ;  7  T.  L.  R.  446. 
If,  howe\-ei',  there  is  any  ground  of  liability,  and  the  objection  only  goes  to  the 
extent  of  that  liability  and  the  principle  upon  which  it  is  to  be  determined,  the 
justices  or  other  coui't  cannot  entei'tain  the  oljjection  in  proceedings  to  enforce  pay- 
ment. Thus  in  Ex  parte  Wake,  Beg.  v.  llccorder  of  Sheffield,  12  Q.  B  D  142  • 
53  L.  J.  M.  C.  1  ;  50  L.  T.  (n.s.)  76  ;  32  \V.  R.  82  ;  48  J.  P.  197,  the  frontager 
objected  that  the  plans  referred  to  in  the  notice  showed  that  part  of  the  work  was 
executed  irpon  land  belonging  to  private  owners.  But  it  was  held  that  as  part  of  the 
work  was  executed  in  a  street,  the  magistrate  could  only  make  an  order  for  the 
apportioned  sum,  and  the  frontagers  only  remedy  was  by  appeal  to  the  Local 
Government  Board  under  section  268.  The  decision  of  the  local  Ijoard  in  determin- 
ing to  do  the  work,  &c.,  was  only  erroneous,  and  not  without  jurisdiction.  This  case 
was  followed  in  Derby  {Mayor,  dx.,  of )  v.  Grudcjinqs  [1894],  2  Q.  B.  496  ;  63  L  J  M  C 
170  ;  43  W.  R.  74  ;  58  J.  P.  685  ;  10  T.  L.  R.  455  ;  10  R.  565.  There  the  owner  of 
premises  fronting  on  a  short  street  having  failed  to  comply  with  a  notice  under  this 
section  to  sewer,  &c.,  the  urban  authority  did  the  work  themselves,  and  took  pro- 
ceedings before  justices  to  recover  the  sum  apportioned  on  him  by  theii'  surveyor. 
The  owner  had  given  no  notice  under  section  257  disputing  the  apportionment 
within  the  s}>ecified  time.  At  the  hearing  of  the  complaint  it  was  shown  that  the 
cariiageway  of  the  street  was  a  highway  repairable  by  the  inhabitants  at  large,  but 
that  the  footway  on  which  the  owner's  premises  fronted  was  not.  And  it  was  held 
on  the  authority  of  JFake's  case  that  the  urban  authority  had  juiisdiction  to  give  the 
notice  and  make  the  apportionment  in  respect  of  the  footway,  and  that  the  owner 
having  failed  to  dispute  the  apportionment  under  section  257  it  was  conclusive 
agamst  him,  and  he  could  not  at  the  hearing  before  the  justices  dispiute  his  liability 
to  pay  any  part  of  the  apportioned  sum.    In  another  case  the  objectioa  taken 
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Note  to  before  the  justices  was  that  part  of  the  work  (exceeding  50^.  in  value)  had  been  done 
Section  150.  by  a  contractor  without  a  sealed  contract,  and  it  was  urged  that  a  j)ayment  under 
such  a  contract  was  illegal.  Smith,  J.,  pointed  out  that  the  objection  if  valid  could 
not  be  raised  in  this  way.  Bournemouth  Commissioners  v.  Watts,  14  Q.  B.  D.  87  ; 
54  L.  J.  Q.  B.  93  ;  51  L.  T.  (n.s.)  823  ;  33  W.  R.  280  ;  49  J.  P.  102.  So  it  is  not 
open  to  a  frontager  to  say  that,  while  rightly  assessed  for  certain  premises,  he  has 
also  been  assessed  for  others  which  do  not  fi'ont  or  adjoin  the  street.  Such  aa 
objection  is  merely  to  the  amount  of  the  apijortionment,  and  should  be  taken  by  way 
of  objection  to  the  apportionment  under  section  257.  "  It  was  argued  that  there  was 
an  excess  of  jurisdiction  by  the  surveyor  in  respect  of  part  of  the  sum  apportioned. 
But  it  seems  to  me  that  if  he  had  jurisdiction  to  make  an  apportionment  against  the 
appellants,  which  it  is  admitted  he  had,  then  the  only  possible  objection  is  that  he 
has  made  such  apportionment  incorrectly  ;  but  that  is  only  an  erroneous  exercise  of 
jurisdiction,  not  an  excess  of  jurisdiction.  If  he  had  made  an  apportionment  on  a 
person  who  was  not  a  frontager  in  respect  of  any  land,  there  would  be  an  excess  of 
jurisdiction,  but  that  is  not  the  present  case."  The  result  of  the  case  appears  to  be 
that  an  objection  may  be  taken  before  justices  that  the  defendant  is  not  liable  to  pay 
anything,  on  the  ground  that  he  is  not  a  frontager,  or  that  the  place  is  not  a  street, 
or  that  the  place  is  9,  highway  ;  but  an  objection  that  the  apportionment  is  for  too 
much,  as,  for  example,  that  there  is  no  liability  as  to  part,  must  be  taken  by  way  of 
objection  to  the  apportionment  under  section  257,  or  by  way  of  appeal  to  the  Local 
Government  Board  under  section  268,  according  to  the  nature  of  the  objection.  See 
Eccles  V.  Wirral  Sanitary  Authority,  supra.  "  There  can  be  no  doubt  that  an  appor- 
tionment under  section  150  is  not  conclusive  of  every  defence  which  can  be  set  up 
when  the  frontager  is  called  upon  to  pay.  He  may  say  that  the  place  is  not  a  street, 
or  that  he  has  no  premises  fronting  on  the  street,  or  that  the  place  is  a  highway 
repairable  by  the  inhabitants  at  large.  He  may  set  up  all  those  defences,  and  as  it 
seems  to  me,  any  other  defence  which  offers  an  answer  to  the  whole  of  his  legal 
liability."  But  where  the  question  is  only  as  to  the  amount  of  his  lialiility  then  the 
apportionment,  if  not  challenged  under  section  257,  is  conclusive.  Per  Charles,  J., 
in  Derby  (Mayor,  <£'c.,  of)  v.  (Jrudgings  [1894],  2  Q.  B.,  on  p.  504.  These  cases  must 
be  regarded  as  superseding  the  judgment  of  Bacon,  V.C.,  in  TFest  v.  Doivnman,  14 
Ch.  D.  Ill  ;  42  L.  T.  (n.s.)  340  ;  29  W.  R.  6.  In  JFalthamstoiv  Local  Board  v. 
Staines,  supra,  the  court  seemed  to  think  that  the  only  way  of  raising  an  objection  to 
the  legality  of  part  of  the  expenses  (such  as  legal  expenses,  collection,  &c.)  was  by 
way  of  appeal  to  the  Local  Government  Board  \inder  section  268.  No  doubt  the 
question  might  be  so  raised.  But  it  is  not  clear  that  there  is  not  also  a  remedy  by 
objecting  to  the  apportionment  and  raising  the  point  before  the  arbitrator.  See  Sa7id' 
gate  Local  Board  v.  Keene  [1892],  1  Q.  B.  831  ;  61  L.  J.  Q.  B.  775  ;  66  L.  T.  (n.s.)  741  ; 
56  J.  P.  484. 

As  to  the  effect  of  a  decision  that  a  street  is  a  highway  repairable  by  the  inhabitants 
at  large,  see  Eeg.  v.  Hutchins,  6  Q.  B.  D.  300  ;  50  L.  J.  M.  0.  35  ;  44  L.  T.  (n.s.)  364  ; 
29  W.  R.  724  ;  45  J.  P.  504,  the  facts  of  which  are  set  out,  ante,  p.  181,  182. 

The  justices  cannot  enquire  into  the  reasonableness  of  the  expenditure  or  whether 
it  has  been  incurred  in  point  of  fact.  Nor  is  it  a  good  objection  before  justices  that 
the  notices  required  the  street  to  be  paved  in  a  particular  way,  that  the  plans  differed 
from  the  notice,  and  the  work  done  from  both.  These  are  only  matters  of  appeal  to 
the  Local  Government  Board  iinder  section  268,  post.  Cook  v.  Ipswich  Local  Board, 
L.  R.  6  Q.  B.  451  ;  40  L.  J.  M.  C.  169  ;  24  L.  T.  (n.s.)  579  ;  19  W.  B.  1079  ;  35  J.  P. 
565.  It  has  been  held  by  the  House  of  Lords  that  the  omission  strictly  to  follow  the 
terms  of  their  own  notice  does  not  prevent  the  local  authority  from  recovering  from 
the  owner  his  proportion  of  the  expenses  incurred.  Acton  Local  Board  v.  Lewsey,  11 
App.  Gas.  93  ;  55  L.  J.  Q.  B.  404  ;  54  L.  T.  (n.s.)  657;  34  W.  R.  745  ;  50  J.  P. 
708.  In  that  case  the  notice  required  the  owner  to  pave  part  of  a  street,  specifying 
the  materials  and  mode,  and  {inter  alia)  requiring  him  to  lay  down  concrete.  The 
owner  having  made  defaialt,  the  local  authority  did  his  work,  but,  finding  that  the 
concrete  would  be  an  unnecessary  expense,  omitted  it. 

The  S.  urban  sanitary  authority  gave  notice  to  K.,  an  owner  of  land  adjoining  a 
new  street,  to  sewer  the  road,  and  lay  an  18-inch  pipe.  K.  having  neglected,  the 
authority,  in  course  of  carrying  out  the  work,  found  a  12-inch  pijDe  sufficient,  and 
used  it,  and  it  saved  expense  to  K.  on  the  apportionment.  It  was  held  that  the 
magistrate  was  right  in  holding  that  the  apportioned  expenses  of  tlie  altered  ^ork 
were  recoverable  under  this  section,  the  alteration  being  not  a  material  matter  nor 
invalidating  the  notice.    Kershaw  v.  Sheffield  {Corporation  of),  51  J.  P.  759. 

The  provisions  of  11  &  12  Vict.  c.  43,  s.  11,  which  limit  the  time  within  which 
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proceedings  can  be  taken  before  justices  to  a  period  of  six  months  from  the  time     Note  to 
when  the  matter  of  complaint  arises,  applies  to  the  recovery  of  these  expenses  by  Section  150. 

summary  proceedings  ;  but  the  six  months  do  not  begin  to  run  till  after  the  expira-   

tiou  of  the  three  months  during  which  the  apportionment  may  be  disputed  under 
section  257,  j^ost.  Jacomb  v.  Dodyson,  32  L.  J.  M.  C.  113  ;  3  B.  &  S.  461  ;  9  Jur.  (n.s  ) 
848;  11  W.  E.  308  ;  7  L.  T.  (n.s.)  674  ;  27  J.  P.  548.  See  also,  per  Lush,  J.,  in 
Wilson  V.  Bolton  (Mayor  of),  L.  K.  7  Q.  B.  105  ;  41  L.  J.  M.  C.  4  ;  25  L.  T.  (n.s.) 
597  ;  36  J.  P.  405,  and  the  judgments  in  JVest  v.  Doivnmcm,  14  Ch.  D.  Ill  ;  42  L.  T. 
(n.s.)  340  ;  29  W.  K.  6.  When  a  notice  of  apportionment  was  a  nullity,  and  a  second 
and  valid  notice  was  afterwards  given,  it  was  held  that  the  time  did  not  begin  to 
run  until  after  the  second  notice.  Sykes  v.  H udder sfidd  {Mayor,  Sc.,  of),  35  J.  P. 
614. 

And  the  same  limitation  applies  as  well  to  proceedings  in  the  county  court  under 
section  261,  jMst.  Therefore  it  was  held  that  the  amount  of  the  expenses  could  not 
be  recovered  by  action  in  the  county  court  brought  more  than  six  months  aftei'  the 
expiration  of  the  tliree  months  allowed  for  disputing  the  apportionment.  Tottenham 
Local  Board  v.  Rowell,  1  Ex.  D.  514  ;  46  L.  J.  Q.  B.  432  ;  35  L.  T.  (n.s.)  887  ;  25 
W.  R.  135,  following  JVest  Ham  Local  Board  v.  Maddams,  1  Ex.  D.  516?t  ;  33  L.  T. 
(n.s.)  809  ;  40  J.  P.  470.  But  it  must  not  be  assumed  that  the  time  runs  from  the 
date  of  the  notice  of  apportionment,  so  that  at  the  expiration  of  nine  months  from 
that  date  the  expenses  cease  to  l)e  recoverable  summarily  or  in  the  county  court 
under  section  261.  Before  any  proceedings  can  be  taken  to  recover  the  expenses,  it 
is  necessary  that  a  demand  of  payment  should  be  served  upon  the  owner,  and 
the  time  runs  from  the  date  of  such  demand,  and  not  from  that  of  the  notice  of 
ajiportionment,  which  is  not  a  sufficient  demand.  See  section  257,  post ;  Greece  v 
Hunt,  2  Q.  B.  D.  389  ;  46  L.  J.  Q.  B.  202  ;  36  L.  T.  (n.s.)  404  ;  25  W.  R.  543  ;  41 
J.  P.  356.  The  court  pointed  out  that  this  decision  Avas  not  inconsistent  with  Jacomb 
V.  Dodgson,  supra,  for  in  that  case  there  had  been  a  demand  at  the  expiration  of  the 
three  months  after  the  notice  of  apportionment.  It  may  be  reconciled  with  the  other 
cases  cited  for  the  like  reason.  Consecpiently,  there  is  no  limitation  of  the  time 
within  which  proceedings,  whether  summary  or  in  the  county  court,  must  be  taken 
unless  a  demand  is  made,  and  the  demand  may  apparently  Ije  made  at  any  time  after 
the  expiration  of  three  months  from  the  date  of  tlie  notice  of  apportionment.  There- 
fore  when  works  were  done  and  the  amount  ap2)ortioned  in  June,  1876,  but  no 
demand  was  made  on  the  owner  until  the  31st  December,  1878,  it  was  held  that  a 
summons  for  payment  was  in  time  when  brought  on  the  14th  May,  1879.  Marr  v. 
Greenwich  Board  of  Works,  44  J.  P.  424  ;  Worthy  v.  St.  Mary,  Islington  ( Vestrii 
of),  51  J.  P.  165  ;  Prescott  v.  Nicholson,  60  L.  T.  (n.s.)  563  ;  53  J.  P.  597  ;  6  T,  L  R 
276. 

It  may  be  added  here,  that  the  six  months'  limitation  does  not  apiAj  to  the 
enforcing  of  the  charge  on  the  premises  in  respect  of  tliese  expenses  which  is  created 
by  section  257,  post.  Tottenlmm  Local  Board  v.  Bowell,  15  Ch.  D.  378  ;  50  L  J  Gh 
99  ;  43  L.  T.  (n.s.)  616  ;  29  W.  R.  36. 

Such  a  charge  may  be  enforced  by  action  brought  within  twelve  months  after  the 
completion  of  the  works.  Hornsey  Local  Board  v.  Monarch  Investment  Building  Society 
24  Q.  B.  D.  1  ;  59  L.  J.  Q.  B.  105  ;  61  L.  T.  (n.s.)  867  ;  38  W.  R.  86  ;  54  J.  P  391  • 
6  T.  L.  R.  30. 

In  a  case  heard  by  the  county  court  judge  of  Liverpool  (F.  J.  Collier,  Esq.),  work 
had  been  done  by  a  local  board  under  this  section,  and  notice  of  ajiportionment  was 
served  on  29th  March,  1878.  On  the  same  day  a  demand  of  the  amount  was  served. 
Proceedings  to  recover  the  amount  were  instituted  in  the  county  court  on  the  7th 
October,  1878,  and  it  then  transpired  that  a  second  demand  had  been  luade  on  the 
6th  August.  His  Honour,  in  a  considered  judgment,  held  that  tlie  fii'st  demand  was 
a  nullity,  as  there  was  no  liability  to  pay  until  the  expiration  of  the  thi'ee  months 
after  notice  of  aj^portionment,  The  second  demand  was,  therefore,  a  good  one  and 
the  proceedings  were  in  time.  This  he  considered  to  be  the  result  of  Greece  v.  Hunt 
supra.  In  Wilson  v.  Bolton  (Mayor  of),  post,  p.  196 ,  the  notice  of  ajJjjortionment  and 
the  demand  of  payment  had  been  served  at  the  same  time,  but  no  objection  was 
taken  in  argument  on  that  gi'ound,  and  so  far  as  it  was  inconsistent  with  Greece  v. 
Hunt,  it  must  be  considered  to  be  overruled.  West  Derby  Local  Boctrd  v.  Bell  42 
J.  P.  812.  The  correctness  of  this  decision  was  established  in  Simcox  v  Ha.ndsworth 
Local  Board,  8  Q.  B.  D.  39  ;  51  L.  J.  Q.  B.  168  ;  30  W.  R  723  ;  46  J.  P.  260.  It  was 
there  held  that  the  notice  of  apportionment  concluding  witli  a  demand  of  j^ayment 
was  not  a  notice  of  demand  within  section  257,  and  that  the  time  within  which 
proceedings  must  be  taken  does  not  run  from  such  demand. 
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Note  to  And  in  Re  Bettesivorth  and  Richer's  Contract,  37  Ch.  D.  535  ;  57  L.  J.  Ch.  749  ;  58 
Section  150.  L.  T.  (n.s.)  796  ;  36  W.  R.  544  ;  52  J.  P.  740,  North,  J.,  said :  "It  is  quite  true 
that  the  owner  cannot  be  compelled  to  pay  till  the  total  costs  have  been  made  out 
and  a23j)ortioned  between  the  owners,  and  notice  has  been  served  and  he  has  had 
three  months  to  dispute  the  apjjortionment,  and  at  the  end  of  the  three  months  has 
had  written  demand  served  upon  him." 

If  the  complaint  to  recover  the  expenses  is  made  in  time,  it  is  no  objection  to  the 
validity  of  a  summons  that  it  is  issued  more  than  a  year  after  such  complaint. 
Simcox  V.  Handsivorth  Local  Board,  supra.  Of  course,  if  a  demand  has  been  made  and 
the  time  has  begun  to  run,  it  will  not  be  extended  by  making  a  second  or  subsequent 
demand.    See  Harpin  v.  Sykcs,  49  J.  P.  148. 

In  a  case  where  the  justices  declined  to  make  an  order  for  payment,  the  board 
aiDplied  for  and  obtained  a  case  under  20  &  21  Vict.  c.  43.  The  respondent  took  no 
part  in  the  statement  of  the  case,  and  did  not  appear  in  suppoit  of  the  justices' 
decision.  The  court  decided  in  favour  of  the  appellants,  and  it  was  held  that  the 
respondent  might  be  ordered  to  jaay  the  costs  of  the  appeal.  IVedMeshury  Local  Board 
V.  Stephenson,  33  L.  J.  M.  C.  Ill  ;  10  Jur.  (n.s.)  151  ;  12  W.  R.  414  ;  9  L.  T.  (n.s.) 
731  ;  28  J.  P.  261. 

It  was  held  that  when  owners  w"ere  liable  for  paving  expenses  under  18  &  19  Vict, 
c.  120,  s.  105,  and  25  &  26  Vict.  c.  102,  s.  77,  the  vestry  could  not,  in  their  discre- 
tion, charge  the  expenses  upon  the  general  rates.  Dryden  v.  Putney  {Overseers  of),  1 
Ex.  D.  223  ;  34  L.  T.  (n.s.)  69  ;  40  J.  P.  263  ;  and  see  per  .Iessel,  M.R.,  in  Taijlor  v. 
Oldham  {Corporation  of),  4  Ch.  D.  395  ;  46  L.  .J.  Ch.  105  ;  35  L.  T.  (n.s.)  696  ;  25 
W.  R.  303.  Accordingly,  tlie  district  board  were  oixlered  to  restore  to  the  general 
rate  the  amount  they  had,  in  fact,  so  expended,  and  to  levy  the  same  upon  the  owners 
of  the  adjoining  houses  and  land  according  to  the  Act.  Attorn erj-General  v.  JVands- 
worth  District  Board  of  Works,  6  Ch.  D.  539  ;  46  L.  J.  Ch.  771. 

A  metropolitan  district  board  were  held  entitled  to  recover  as  costs  incidental  to 
the  paving,  &c.,  under  this  section,  the  costs  of  serving  notices  of  apportionment, 
obtaining  names  of  owners,  collection  of  amounts,  advertisement  and  printing 
expenses.  Poplar  Board  of  Works  v.  Love,  29  L.  T.  (n.s.)  915  ;  38  J.  P.  246.  But 
this  decision  was  given  with  reference  to  25  &  26  Vict.  c.  102,  s.  77,  which  enables 
the  board  to  recover  all  incidental  costs  and  expenses.  In  the  text  the  sum  which 
may  be  recovered  seems  to  be  confined  to  the  expenses  of  executing  the  work,  and 
qucere  whether  this  includes  incidental  expenses  such  as  those  above  mentioned.  See, 
however,  Walthamstoiv  Local  Board  v.  Btaines,  ante,  p.  189  ;  and  compare  the  provision 
in  55  &  56  Vict.  c.  57,  s.  9,  jjosi. 

As  to  the  efl'ect  of  the  refusal  to  order  expenses  on  the  ground  that  the  street  is  a 
highway,  &c.,  upon  a  suljsequent  application  under  this  section,  see  Re(j.  v.  Hutchins, 
6  Q.  B.  D.  300  ;  50  L.  J.  M.  C.  35  ;  44  L.  T.  (n.s.)  364  ;  29  W.  R.  724  ;  45  J.  P.  504. 

For  a  case  in  which  a  local  board  were  held  to  be  estopped  from  proceeding 
summarily,  see  Gould  v.  Bacup  Local  Board,  50  L.  J.  M.  C.  44  ;  44  L.  T.  (n.s.)  103  ; 
29  W.  R.  471  ;  45  J.  P.  325. 

As  to  the  right  to  recover  from  a  local  board  sums  paid  under  this  section  by 
mistake,  see  Midland  Railway  Company  v.  Withington  Local  Board,  11  Q.  B.  D.  788  ; 
52  L.  J.  Q.  B.  689 ;  49  L.  T.  (n.s.)  489  ;  47  J.  P.  787 ;  and  see  also  Moore  v.  Fulham 
Vestry  [1895],  1  Q.  B.  399  ;  64  L.  J.  Q.  B.  226  ;  71  L.  T.  (n.s.)  862  ;  43  W.  R.  277  ; 
Selfv.  Hove  Commissioners,  64  L.  J.  M.  C.  217  ;  72  L.  T.  (n.s.)  234  ;  43  W.  R.  300  ; 
59  J.  P.  103. 

{m)  Owners  in  default. — See  note  (/),  sup)ra. 

The  Metropolis  Management  Act,  1862  (25  &  26  Vict.  c.  102),  ss.  77  and  96,  make 
the  paving  expenses  recoverable  by  action  from  the  present  or  future  owners  of  the 
jjremises,  or  from  any  person  who  then  or  thereafter  occupies  the  premises.  The 
vestry  of  B.  had  recovered  a  judgment  against  a  former  owner  of  premises  in  respect 
of  such  expenses,  which  remained  unsatisfied.  It  was  held  that  such  judgment  was 
no  bar  to  a  subsecpient  action  against  the  defendant,  who  occupied  the  premises  as 
tenant  to  a  succeeding  owner.  Bermondsey  {Vestry  of)  v.  Ramsey,  L.  R.  6  C.  P.  247  ; 
40  L.  J.  C.  P.  206  ;  24  L.  T.  (n.s.)  429  ;  19  W.  R.  774  ;  35  J.  'P.  567.  Under  the 
same  Act  it  was  held  tliat  the  expenses  might  be  recovered  from  the  mortgagee  in 
possession  as  owner,  notwithstanding  that  another  person  was  owner  at  the  date 
when  the  improvement  was  resolved  upon  ;  and  that  the  expenses  were  a  charge  on  the 
premises  (see  section  257,  jmst),  and  that  the  amount  ought  to  be  recovered  from 
future  owners,  although  there  had  been  no  arrangement  to  accept  payment  by  instal- 
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ments.    Phmstead  Board  of  Works  v.  Inrjolhy  and  Others  (Trustees  of  the  Planet      Note  tO 
Building  and  Investment  Societij),  L.  R.  8  Ex.  174 ;  42  L.  J.  Ex.  136  ;  29  L.  T.  (n.s.)  Section  150. 

375 ;  21  W.  R.  817  ;  37  J.  P.  759,  affiiming  L.  R.  8  Ex.  63  ;  42  L.  J.  Ex.  50 ;  27  L.  T.   

(n.s.)  656  ;  31  W.  R.  77.    As  to  the  liability  of  successive  owners  under  a  local  Act, 
see  Blackburn  {Corporation  of)  v.  Michlethwait,  54  L.  T.  (n.s.)  539  ;  50  J.  P.  550. 

The  expenses  cannot  be  recovered  from  one  who,  though  the  owner  of  premises 
\\-hen  notice  was  first  given  by  the  urban  authority,  has  ceased  to  be  owner  before 
the  completion  of  the  works.  Reg.  v.  Swindon  Local  Board,  4  Q.  B.  D.  305  ;  48  L.  J. 
Q.  B.  119  ;  40  L.  T.  (n.s.)  424  ;  27  W.  R.  732  ;  43  J.  P.  431.  "I  cannot  think  it 
was  ever  intended  by  tlie  legislature  that  Avhen  the  owner  has  jjarted  with  his 
property,  and  somebody  else  is  in  possession  of  it,  and  therefore  getting  the  benefit  of 
the  work  done,  and  who  ought,  therefore,  to  pay  the  expenses  incurretl,  it  should  be 
competent  for  the  local  authority  to  follow  him  \\\)  \\'herever  he  may  have  gone  and 
hold  him  personally  liable.  I  think  that  defect  is  remedied  by  section  257,  which 
treats  owners  upon  whom  notice  was  originally  served  and  who  are  owners  at  the 
time  the  work  is  completed,  and  the  expenses  demanded,  as  the  peisons  Tipon  whom 
the  local  board  shall  be  able  to  come  for  the  expenses."  Per  Cockburn,  C.J.  These 
words  were  explained  by  North,  J.,  in  lie  Bettesworth  arid  Richer's  Contract,  37  Ch.  D. 
535  ;  57  L.  J.  Ch.  749  ;  58  L.  T.  (n.s.)  796  ;  36  W.  R.  544  ;  52  J.  P.  740.  He 
pointed  out  that  in  Reg.  v.  Sivindmi  Local  Board  the  same  person  was  owner  both 
when  the  work  was  completed  and  when  the  demand  was  made.  But  he  held  that 
when  there  A\-as  a  change  of  ownership  after  the  completion  of  the  works  and  before 
demand,  the  lialjility  was  upon  the  person  who  was  owner  when  the  works  were 
completed.  In  that  case  leasehold  houses  in  an  unban  district,  abutting  partly  on  a 
private  road,  were  sold  on  an  open  contract.  At  the  date  of  the  sale  works  had  been 
clone  by  the  local  board  under  this  section.  The  final  demand  for  payment  of  the 
sum  apijortioned  in  resjject  of  the  premises  was  served  after  the  purchase  ought  to 
have  been  completed.  It  was  held  that  the  apportioned  expenses  became  a  charge 
on  the  premises  at  the  date  of  completion,  and  as  between  the  vendor  and  purchaser 
were  jjayable  by  the  ^•endor.  Conqjare  with  this  decision  Eifg  v.  Blayneij,  21  Q.  B.  D. 
107  ;  57  L.  J.  Q.  B.  460  ;  59  L.  T.  (n.s.)  65  ;  36  W.  R.  893  ;  52  J.  P.  517.  That 
case  related  to  the  exj^enses  of  paving  a  new  street  in  the  meti'opolis  where  such 
expenses  are  not  a  charge  on  the  jjremises.  It  was  held,  therefore,  that  if  the  owner 
sells  the  premises  while  the  expenses  are  unpaid  and  conveys  as  beneficial  owner, 
and  the  purchaser  is  compelled  to  jjay  the  expenses,  he  cannot  recover  from  the 
vendor  under  the  implied  covenant  against  incumbrances.  See  also  Re  Field,  W.  N. 
(1888),  p.  36  ;  and  the  observations  on  Re  Bettesivorth  and  Richer's  Coiitr act  in  Hornsey 
Local  Board  v.  Monarch  Investment  Society,  24  Q.  B.  D.  1  ;  38  W.  R.  85  ;  54  J.  P.  391. 
The  case  of  Reg.  v.  S'windon  Local  Board  was  distinguished  in  Tottenham  Local 
Board  v.  Williamson,  62  L.  J.  Q.  B.  322  ;  69  L.  T.  (n.s.)  51  ;  57  J.  P.  614  ;  9  T.  L.  R. 
372,  where  it  was  held  that  under  the  provisions  of  the  Tottenham  Local  Board  Act, 
1890  (53  &  54  Vict.  c.  cxliv.),  the  person  who  received  the  rack  rent  at  the  date  of  the 
estimation  and  apportionment  of  the  expenses  was  liable,  notwithstanding  that  he 
had  ceased  to  be  the  owner  of  the  premises  within  the  meaning  of  the  local  Act  and 
section  4  of  this  Act  incorporated  therewith  before  the  completion  of  the  works. 

As  to  the  liability  of  a  rent  collector  as  owner,  see  St.  Helen's  {Mayor,  &c.,  of)  v. 
Kirkham,  16  Q.  B.  D.  403  ;  34  W.  R.  440  ;  50  J.  P.  647  ;  as  to  the  liability  of  a 
receiver  as  owner,  see  Bacup  {Corporation  of)  v.  Smith,  44  Ch.  D.  395  ;  59  L.  J.  Ch. 
518  ;  63  L.  T.  (n.s.)  195  ;  38  W.  R.  697. 

(?i)  Apportionment. — An  appoitionment  was  made  and  notice  gi\'en  to  an  owner 
that  his  proportion  was  20^.  2s.  He  did  not  pay,  and  a  complaint  was  made  before 
justices,  when  it  was  objected  that  the  appoi'tionment  was  bad,  on  the  ground  that 
the  expenses  of  the  two  streets  had  been  lumiDed  together,  and  the  aggregate  amount 
divided  among  the  owners  in  the  two  streets,  and  the  justices  dismissed  the  comj^laint 
on  that  ground.  The  surveyor  then  made  a  fresh  apportionment,  and  a  notice  was 
served  on  the  owner  that  his  proportion  was  19/.  lis.  He  gave  notice  that  he 
disputed  the  apportionment,  and  the  matter  came  before  justices  under  a  section 
corresponding  to  section  181,  ^Jos<.  On  a  case  stated  by  the  justices  it  was  held  that 
the  first  aiDportionment  was  a  nullity,  and  the  surveyor,  not  being /(WiciKS  officio,  was 
right  in  making  a  fresh  apportionnient.  Cook  v.  Ipswich  Local  Board,  L.  R.  6  Q.  B. 
451  ;  40  L.  J.  M.  C.  169  ;  24  L.  T.  (n.s.)  579  ;  19  W.  R.  1079  ;  35  J.  P.  565.  Where 
an  apportionment  was  signed  by  B.,  who  was  not  then  surveyor,  having  being  super- 
seded pre^'iously,  the  board  on  discovering  the  mistake  issued  a  fresh  notice  and 
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Note  to  apportionment  signed  by  their  actual  surveyor,  treating  the  former  notice  as  a 
Section  150.  nullity.  It  was  held  that  the  hoard  had  acted  properly.  SijJces  v.  Hudchrsfielcl 
(Mayor,  &c.,  of),  35  J.  P.  614.  Where  a  local  Act  enacted  that  the  proportion  in 
which  the  expenses  were  to  be  apportioned  was  to  be  ascertained  and  settled  by  the 
corjJoration,  it  Avas  held  that  the  fact  that  the  apportionment  had  been  connected 
by  the  surveyor  to  the  corporation  after  it  had  been  approved  by  the  corporation 
did  not  invalidate  it.  St.  Helen's  {Corporation  of)  v.  Riley,  47  J.  P.  471.  An  urban 
authority  acting  under  this  section  served  the  defendant  and  other  frontagers  of  a  new 
street  with  notices  requiiing  them  to  execute  certain  works,  including  a  particular 
work  which  could  not  be  legally  included  in  such  notices.  The  notices  not  being 
complied  with,  tlie  urban  authority  did  the  Works,  and  apportioned  the  expenses 
incurred  by  them  in  so  doing  among  the  frontagers.  A  summons  to  recover  from  the 
defendant  650/.,  the  amount  charged  to  him  under  the  apportionment,  having  been 
dismissed  by  the  magistrates,  the  urban  authority  made  a  second  ajiportionment, 
deducting  the  expenses  of  the  work  which  had  been  wrongly  included,  the  amount 
charged  to  the  defendant  therein  being  579/.  They  then  brought  an  action  under 
section  257  to  establish  a  charge  on  the  defendant's  premises  for  579/.,  or  in  the 
alternative  for  650/. : — Held,  that  the  urban  authority  had  power  to  make  a  second 
apportionment,  and  that,  notwithstanding  the  dismissal  of  the  summons,  they  were 
entitled  to  a  charge  on  the  premises  for  579/.  Manchester  {Mayor  of)  v.  Harnpson,  35 
W.  R.  335,  591  (C.  A.).  The  decision  in  Gook  v.  Ipswicli  Local  Board  was  considered 
in  ShanJdin  Local  Board  v.  Miller,  5  C.  P.  D.  272  ;  49  L.  J.  C.  P.  512  ;  42  L.  T.  (n.s.) 
788  ;  29  W.  R.  63  ;  44  J.  P.  635.  In  that  case  the  apportionment  was  made  in 
respect  of  five  roads.  The  defendant  had  taken  no  steps  to  dispute  the  apportion- 
ment, and  when  proceedings  against  him  were  instituted  in  the  county  court  he  con- 
tended that  the  apportionment  was  bad  in  law.  A  case  was  stated  for  the  opinion  of 
the  High  Court.  Dbnman,  J.,  referring  to  the  former  decision,  said  that  it  was  not 
intended  to  decide  "  that  an  apportionment  which  is  otherwise  good  on  the  face  of  it, 
is  necessarily  a  nullity,  and  may  be  treated  as  such  in  any  court  before  which  it  maj^ 
come,  because  two  streets  instead  of  one  are  included  in  the  apportionment ;  but  the 
court  meant  this,  viz.,  that  when  that  is  the  case,  and  the  parties  have  come  to  the 
conclusion  that  the  apportionment  cannot  be  enforced,  and  the  surveyor  makes  a 
fresh  apportionment,  the  former  one  becomes  a  nullity  in  the  sense  that  it  cannot  be 
enforced,  and  is  useless  for  particular  purposes  and  cannot  stand  in  the  way  of  a  good 
apportionment.  That  is,  to  my  mind,  the  full  extent  of  the  decision,  and  it  is  not  a 
decision  that,  if  no  steps  are  taken  to  set  aside  or  dispute  the  apportionment  on  the 
ground  that  the  party  charged  is  not  liable,  it  may  be  treated  as  a  nullity  when  it 
comes  befor  the  court."  The  court,  therefore,  held  that  the  defendant  was  liable  to 
pay  the  amount  claimed.  See  also  Bx  parte  Wake;  Reg.  v.  Recorder  of  Sheffield  axiA 
Derby  {Mayor,  S'c,  of)  v.  Grudgings  cited,  ante,  p.  189,  where  Gook  v.  Ipsivicli  Local 
Board  was  also  discussed  in  the  judgments.  It  appears  from  these  cases  that  an 
ajspo)  tionment  if  made  iii  respect  of  the  paving,  &c.,  of  more  than  one  street,  may  be 
objected  to  under  section  257,  ^jos/,  but  that  if  this  is  not  done  the  owner  is  liable  for 
the  amount  apportioned. 

Buildings  and  land  belonging  to  the  defendants  abutted  upon  a  new  street  which 
a  metropolitan  vestry  ordered  to  be  paved  over  half  its  breadth  only,  the  part  paved 
being  that  nearest  the  defendant's  premises.  The  vestry  apportioned  the  whole  cost 
of  paving  upon  the  houses  forming  the  defendant's  side  of  the  street,  omitting  those 
on  the  other  side.  It  was  held  that  the  apportionment  was  in\'alid,  and  tliat  the 
owners  on  both  sides  of  the  street  ought  to  have  been  charged.  Mile  End  {Vestry  of) 
V.  Whitechapel  {Guardians  of  ),  1  Q.  B.  D.  680  ;  46  L.  J.  M.  C.  138  ;  35  L.  T.  (n.s.) 
354  ;  24  W.  R.  719  ;  40  J.  P.  565,  affirming  45  L.  J.  M.  C.  75  ;  34  L.  T.  (n.s.)  178  ; 
24  W.  R.  364.  But  this  decision  was  given  with  reference  to  the  Metropolis  Manage- 
ment Act,  1862  (25  &  26  Vict.  c.  102),  s.  77,  which  imposes  a  liability  on  the  owners 
of  houses  forming  the  street,  and  on  the  land  bounding  and  abutting  on  such  street. 
The  language  used  in  the  text  is  different,  and  where,  therefore,  an  urban  authority 
paved  a  footpath  on  one  side  of  a  street,  and  apportioned  the  cost  among  the  owners 
orr  that  side  only,  it  was  held  that  the  apportioirment  was  right.  Wakefield  Urban 
Sanitary  Authority  v.  Mander,  5  C.  P.  D.  248  ;  28  W.  R.  922  ;  44  J.  P.  522.  See,  how- 
ever, the  Private  Streets  Works  Act,  1892  (55  &  56  Vict.  c.  57),  s.  6,  post,  arrd  a  case 
decided  thereon.  Glacton  on-Sea  Local  Board  v.  Young  [1895],  1  Q.  B.  395  ;  64  L.  J. 
M.  C.  124  ;  71  L.  T.  (n.s.)  877  ;  43  W.  R.  219  ;  11  T.  L.  R.  118.  And  see  rrow  as  to  the 
metropolis,  the  Metropolis  Management  Act,  1862,  Amerrdment  Act,  1890  (53  &  54 
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Vict.  c.  54),  and  Paddinyton  Vestry  v.  North  Metropolitan  Railwaij  and  Canal  Conqxiny      Note  to 
[1894],  1  Q.  B.  633  ;  63  L.  J.  Q.  B.  316  ;  42  W.  E.  223  ;  58  J.  P.  413  ;  10  K.  41.        Bestion  150. 

There  does  not  aj^pear  to  be  any  limitation  of  the  time  within  which  an  appor- 
tionment must  be  made.  Bradleij  v.  Greenwich  District  Board  of  Works,  3  Q.  B.  D. 
384  ;  47  L.  J.  M.  C.  Ill  ;  38  L.  T.  (n.s.)  849;  26  W.  R.  693  ;  42  J.  P.  725. 

It  should  be  observed,  however,  that  delay  in  making  the  apportionment  will  not 
extend  the  time  for  bringing  an  action  to  enforce  the  charge  on  the  premises  under 
section  257.  Such  an  action  must  be  brought  within  twelve  years  after  the  comple- 
tion of  the  works.  See  Hornsey  Local  Board  v.  Monarch  Investment  Building  Society, 
24  Q.  B.  D.  1  ;  38  W.  R.  85  ;  54  J.  P.  391  ;  6  T.  L.  R.  30. 

(o)  Arbitration. — Section  257,  -post,  limits  the  time  within  which  the  notice  of 
dispute  is  to  be  given.  See  Hesketh  v.  Atherton  Local  Board,  L.  R.  9  Q.  B.  4  ;  43 
L  J.  M.  C.  37  ;  29  L.  T.  (n.s.)  530  ;  38  J.  P.  149. 

If  a  notice  is  given  disputing  the  apportionment  no  proceedings  can  be  taken  to 
recover  the  expenses  of  the  woj'ks  until  the  dispute  lias  been  determined  by  arbitra- 
tion. Sanclqate  Local  Board  v.  Keene  [1892],  1  Q.  B.  831  ;  61  L.  J.  Q.  B.  755  ;  66 
L.  T.  (n.s.)  741  ;  56  J.  P.  484. 

A  defaulting  owner,  on  receiving  notice  of  apportionment,  sent  to  the  urban 
authority  a  letter  which  appeared  to  be  lutlier  an  objection  to  the  prime  cost  of  tlie 
work  than  to  the  mode  in  which  that  prime  cost  was  apportioned,  but  it  was  held 
that  as  the  letter  was  treated  by  the  urban  authority  in  letters  to  the  owner  and  in  a 
resolution  of  the  urban  authority,  as  a  good  notice  disuniting  the  apportionment,  it 
must  be  regarded  as  such  and  that  the  authority  were  bound  to  go  to  arbitration 
before  commencing  an  action  to  recover  the  apportioned  amount.  Another  defaulting 
owner  disputed  the  claim  of  the  urban  authority  in  general  terms  and  this  was  hekl 
a  good  notice  disputing  the  apportionment.  Folkestone  (Mayor,  dr.,  of)  v.  Brooks; 
Same  v.  Ladd  [1893],  3  Ch.  22  ;  62  L.  J.  Ch.  863  ;  69  L.  T.  (n.s.)  403  ;  58  J.  P.  53. 

The  arbitration  here  referred  to  has  reference  not  to  a  disjjute  between  the 
frontagers  generally  on  one  side,  and  the  uiloan  authority  on  the  other,  but  a  dispute 
in  which  the  owner  of  a  particidar  set  of  premises  comjjlains  of  the  apportionment  as 
regards  himself  personally.  There  must  be  as  many  separate  arbiti'ations  as  there 
are  disputing  owners,  for  every  disputing  owner  may  appoint  an  arliitrator.  There- 
fore, an  award  between  one  of  several  frontagers  called  upon  to  pay  the  expenses  of 
paving  a  street  and  an  urban  authority,  by  which  the  arbitrator  has  altered  not 
merely  the  assessment  upon  the  jiarticular  frontage,  but  the  assessment  in  regard  to 
all  the  frontages,  is  not  binding  upon  a  frontager  not  a  party  to  the  arbitration,  so  as 
to  entitle  the  urban  authority  to  recover  from  him  the  sum  whicli  would  be  due 
from  him  on  the  footing  of  the  altered  assessment.  Tunbridqe  Wells  Local  Board  v. 
Ackroyd,  5  Ex.  D.  199  ;  49  L.  J.  Ex.  403  ;  42  L.  T.  (n.s.)  640  ;  28  W.  R.  450  ;  44 
J.  P.  504. 

*rhe  text  only  authorises  an  arbitration  in  respect  of  the  proportion  to  be  borne  by 
a  defaulting  owner,  and  not  in  respect  of  any  question  as  to  the  expenses  being 
reasonable  or  properly  incurred  by  the  local  authority.  Bayleij  v.  IJ'ilkinson,  33 
L.  J.  M.  0.  161  ;  16  C.  B.  (n.s.)  161  ;  12  W.  R.  797  ;  I'o  L.  T.  (n.s.)  543.  When  a 
dispute  as  to  the  apportionment  comes  before  justices  as  arbitrators  under  section  181, 
fost,  and  equally  wlien  the  matter  comes  before  them  on  a  complaint  to  enforce 
payment,  they  have  no  jurisdiction  to  enquire  into  the  question  whether  the  amount 
alleged  has  been  actually  incurred.  If  the  api^ellant  is  aggrieved  by  the  alleged 
overcharge,  his  remedy  is  by  appeal  to  the  Local  Government  Board  under  section 
268,  yost.  Cook  v.  fyswich  Local  Board,  ante,  p.  189.  See,  however,  on  this  point, 
Sandgate  Local  Board  v.  Keene,  sujira.  It  has  been  held  with  reference  to  the  Metro- 
polis Management  Acts,  18  k  19  Vict.  c.  120,  s.  105,  and  25  &  26  Vict.  c.  102,  s.  77, 
that  the  principle  upon  which  the  expenses  have  been  apportioned  cannot  be  ques- 
tioned before  any  tribunal.  Neshitt  v.  Greemvich  Board  of  Works,  L.  R.  10  Q.  B.  465  ; 
44  L.  J.  M.  C.  119  ;  32  L.  T.  (n.s.)  762  ;  24  W.  R.  223  ;  39  J.  P.  582  ;  Stotesbury  v. 
St.  Giles,  Gamberwell,  57  L.  J.  M.  C.  114;  59  L.  T.  (n.s.)  473;  53  J.  P.  5.  See, 
however,  Reg.  v.  Marsham  [1892],  1  Q.  B.  371  ;  61  L.  J.  M.  C.  52  ;  65  L.  T.  (n.s.)  778 ; 
40  W.  R.  84  ;  56  J.  P.  164  ;  8  T.  L.  R.  3.  A  notice  to  pave  and  a  notice  of  ai^portion- 
ment  are  not,  but  a  demand  of  payment  is,  a  decision  within  that  section  from  which 
an  appeal  lies  to  the  Local  Government  Board  under  section  268,  2)ost.  Reg.  v.  Local 
Government  Board,  9  Q.  B.  D.  600  ;  51  L.  J.  M.  C.  121  ;  46  J.  P.  820,  alHiined  on 
appeal,  10  Q.  B.  D.  309  ;  52  L.  J.  M.  C.  4  ;  48  L.  T.  (n.s.)  173  ;  31  \V.  R.  72  ;  47 

O  2 


196 


THE  PUBLIC  HEALTH  ACT,  1875. 


Note  to    J.  p.  228  ;  Ex  parte  JVaJce;  Reg.  v.  Recorder  of  Sheffield;  Bom  ■nemou  th  Commissioners 
Section  150.  v.  TFatts,  ante,  p.  189.    And  coniimi'e  the  provisions  of  55  &  56  Vict.  c.  57,  j^ost. 
For  the  provisions  of  this  Act  as  to  arbitration,  see  section  179,  jaosi. 

(p)  Private  improvement  expenses. — See  section  213,  post. 

The  construction  of  this  clause  is  not  clear,  and  it  has  been  interpreted  in  two 
ways.  By  some  it  has  been  considered  that  in  declaiing  the  expenses  to  be  private 
improvement  expenses,  this  should  l^e  done  in  respect  of  eacli  separate  premises  ;  in 
other  words,  that  the  apportionment  should  be  made  in  any  case  in  order  to  deter- 
mine the  extent  to  which  each  owner  is  liable  according  to  the  frontage  of  his 
premises.  Ujjon  this  being  done,  the  expenses  so  determined  may  either  be  recovered 
from  the  owners,  or  they  may  be  declared  to  be  private  improvement  expenses  in 
any  one  or  more  cases.  The  amount  actually  recovered  from  an  owner  wou.lcl  thus 
be  the  same  whether  he  had  to  pay  the  sum  apportioned  on  him  at  once,  or  by  means 
of  a  private  improvement  rate.  This  opinion  is  based  on  the  ground  that  the  object 
of  the  section  is  to  impose  a  liability  according  to  frontage,  and  that  section  215, 
which  enables  any  owner  to  redeem  private  improvement  expenses,  iuiplies  that  the 
expenses,  so- far  as  he  is  concerned,  have  been  already  fixed  and  determined.  It  is 
also  urged  tliat  section  257  contemplates  an  apportionment  in  every  case,  and  that 
the  contrary  opinion  dej^rives  him  of  the  important  rights  which  the  statute  confers 
as  to  disputing  the  apportionment.  The  other  view  is  that  the  local  authority  have 
a  disci'etion  either  to  apportion  in  the  ordinary  way  according  to  fi'ontages,  or  to  take 
the  total  expenses,  ascertain  the  sum  payable  in  each  year  with  the  addition  of 
interest,  and  then  make  a  rate  upon  the  se\'eral  premises  according  to  tlieir  rateable 
value,  frontage  as  an  element  in  determining  liability  being  rejected  altogether. 
This  opinion  is  supported  by  the  punctuation  of  the  clause,  and  it  is  not  unworthy 
of  observation  that  the  language  of  the  clause  differs  from  that  in  the  Public  Health 
Act,  1848,  s.  69.  It  is  by  no  means  easy  to  decide  between  tlie  tAvo  possible  construc- 
tions of  the  clause.  In  the  al)sence  of  express  authority  an  opinion  must  be  advanced 
with  hesitation,  but  it  is  submitted  on  the  whole  that  the  first  is  the  more  correct 
construction.  The  two  cases  hereafter  mentioned  in  so  far  as  they  bear  upon  the 
point  are  in  favour  of  this  view. 

A  local  board  demanded  from  an  owner  his  proportion  of  the  ex2:)enses  in  January, 
1861.  This  amount  not  haA'ing  been  paid,  on  the  25th  August,  1870,  the  boarcl 
resolved  that  it  should  be  declaied  ^'I'iv^fs  imijrovement  expenses ;  and  in 
September,  1870,  they  declared  these  expenses  to  be  payable  by  annual  instalments. 
It  was  held  that  the  demand  in  1861  amounted  to  an  election  to  treat  the  amount 
clue  as  a  debt  from  the  owner,  and  that  they  had  no  power  to  declare  it  to  be  j)rivate 
improvement  expenses.  Wilson  v.  Bolton  {Mayor,  (be,  of),  L.  E.  7  Q.  B.  105  ;  41 
L.  J.  M.  C.  4  ;  25  L.  T.  (n.s.)  597  ;  36  J.  P.  405. 

Where  an  urban  authority  gave  a  notice  in  the  form  given  in  Schedule  IV. 
Form  G.,  but  added  to  the  notice  words  not  in  the  form  to  the  effect  that  if  the 
owner  neglected  to  do  the  work  they  would  do  it,  and  declare  the  expenses  of  such 
work  to  be  private  improvement  expenses,  it  was  held  that  they  were  estopped  by 
the  terms  of  their  notice  from  taking  summary  proceedings  for  the  recovery  of  these 
expenses.  Gould  v.  Bacup  Local  Board,  50  L.  J.  M.  C.  44  ;  44  L.  T.  (n.s.)  103  ;  29 
W.  R.  471  ;  45  J.  P.  325. 

(g)  Footpath. — The  meaning  of  the  paragraph  was  thus  explained  in  Maude  v. 
Baildon  Local  Board,  10  Q.  B.  D.  394  ;  48  L.  T.  (n.s.)  874  ;  47  J.  P.  644,  by 
Pollock,  B.:  "Its  effect  is  not  to  say  that  wherever  there  is  a  (public)  footpath 
running  parallel  the  rest  of  the  ground  is  in  such  a  case  to  be  deemed  a  street.  It 
merely  means  to  say  that  in  all  those  cases  in  which  the  magistrates  could  properly 
find  the  residue  to  be  a  street,  that  jjower  of  so  finding  is  not  to  be  taken  away  in 
consequence  of  the  fact  that  there  is  a  public  footjjath." 

In  proceedings  under  this  section  it  appeared  that  the  street  was  formed  by  an  old 
footpath  and  strips  of  land  alongside,  wliich  had  been  recently  added  to  widen  it. 
The  old  footpath  was  repairable  by  the  inhabitants  at  large.  The  justices  found  that 
the  road  was  in  part  an  ancient  footpath  or  highway,  but  that  it  had  been  altered, 
widened,  and  added  to,  and  houses  having  been  built  abutting  thereon  it  was  a  street 
within  the  meaning  of  section  4  and  this  section  ;  that  the  frontagers  were  liable  to 
contribute  to  the  expenses  of  improving  it  ;  and  an  order  was  accordingly  made  for 
the  payment  by  the  frontagers  of  such  expenses.  It  was  held  that  having  regard  to 
the  terms  of  the  section,  the  frontagers  were  chargeable  with  the  expenses  of 
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improving  the  whole  street,  and  not  merely  such  part  of  it  as  liad  been  added  to  the      Note  to 
ancient  highway,  and  that  the  order  was' valid.    Evans  v.  Newjwrt  Urban  Sanitarij  Section  150. 

Authority,  24  Q.  B.  D.  264  ;  59  L.  J.  M.  C.  8  ;  61  L.  T.  684 ;  38  W.  R.  400  ;  54   

J.  P.  374. 

151.  The  incumbent  or  minister  of  any  church,  chapel,  or  place  Exemption 
appropriated  to  public  religious  worship,  which  is  now  by  law  exempt  unX/lasr'''^^ 
from  rates  for  the  relief  of  the  poor, (a)  shall  not  be  liable  to  any  section  of 
expenses  under  the  last  pi-eceding  section,  as  the  owner  or  occupier  of  J,"^^'™^'™* 
such  church,  chapel,  or  place,  or  of  any  churchyard  or  burial  ground*'™'^  '  ^" 
attached  thereto,  nor  shall  any  such  expenses  be  deemed  to  be  a  charge 
on  such  church,  chapel,  or  other  place,  or  on  such  churchyard  or  burial 
ground,  or  to  subject  the   same  to  distress,  execution,  or  other  legal 
process  ;  and  the  urban  authority  may,  if  they  think  fit,  undertake  any 
works  from  the  expenses  of  which  any  such  incumbent  or  minister  is 
hereby  exempted. (/;) 

This  section  does  not  api^ly  to  any  district  in  which  the  55  &  56  Vict.  c.  57,  has 
been  adopted.    See  section  25  of  that  Act,  2^ost. 

(a)  The  statute  which  jirovides  for  the  exemption  from  poor  rate  of  churches  and 
chapels  is  3  &  4  Will.  4,  c.  30.  It  provides  that  no  person  shall  be  rated,  or  shall  be 
liable  to  be  rated,  or  to  pay  to  any  church  or  poor  rates  or  cesses  for  or  in  respect  of 
any  churches,  district  churches,  chapels,  meeting  houses,  or  premises,  or  such  part 
thereof  as  shall  be  exclusively  ai^jiroiniated  to  public  religious  worship,  and  which 
(other  than  churches,  district  churches,  and  ep)iscopal  cliapels  of  the  Established 
Church)  shall  be  duly  certified  for  the  performance  of  such  religious  worship 
according  to  the  pro\'isions  of  any  Act  or  Acts  now  in  force.  Provided  always,  that 
no  person  or  persons  shall  be  hereby  exempted  from  any  siTch  rates  or  cesses  lor  or  in 
resjject  of  any  -psivt  of  such  churches,  district  churches,  chapels,  meeting  houses,  or 
other  premises  which  are  not  so  exclusi\'ely  appropriated,  and  from  which  parts  not 
so  exclusively  appropriated  such  person  or  persons  shall  receive  any  rent  or  rents,  or 
shall  derive  profit  or  advantage.  (Section  1.)  Provided  always,  that  no  person  or 
persons  shall  be  liable  to  any  such  rates  or  cesses  because  the  said  cliurches,  chapels, 
meeting  houses,  or  other  premises,  or  any  vestry  rooms  belonging  thereto,  or  any  part 
thereof,  may  be  xised  for  Sunday  or  infant  schools,  or  for  the  charitable  education  of 
the  poor.    (Section  2.) 

For  the  definition  of  a  Sunday  school,  see  32  &  33  Vict.  c.  40,  s.  2. 

So  far  as  the  te.xt  goes,  it  only  exempts  the  incumbent  or  minister  ;  therefore,  the 
trustees,  other  than  the  incumbent  or  minister,  woTild  be  liable.  The  defendants 
were  the  trustees  of  a  chapel  consisting  of  two  floors.  The  upper  floor  was  the  chapel 
itself,  and  the  lower  contained  a  lecture  hall  and  several  smaller  rooms.  The  upper 
floor  was  exclusively  appi'opriated  to  public  religious  worship,  and  the  premises  as  a 
whole  were  registered  as  a  place  of  religious  worship.  The  lecture  hall  was  used  for 
the  pui-poses  of  a  Sunday  school  and  of  an  institute,  the  members  of  the  latter  paying 
a  subsciiption,  and  lectures  and  concerts  were  from  time  to  time  given  in  the  hall  in 
connection  with  the  institute,  for  wliich  tickets  were  sold  to  persons  who  were  not 
members  ;  but  the  money  received  did  not  cover  the  cost  of  the  entertainments.  A 
bazaar  and  sale  of  woi'k  had  also  been  held  in  the  lecture  hall,  when  a  charge  was 
made  for  admission.  The  money  realised  from  the  bazaar  was  handed  to  the  defen- 
dant B.  and  apjiropriated  by  him  to  the  chapel  building  fund,  and  the  proceeds  of 
the  sale  of  work  were  devoted  to  the  purchase  of  a  piano  for  the  institute.  The 
defendants,  who  had  no  beneficial  interest  in  the  chajjel,  having  failed  to  comply 
with  a  notice  under  section  150  requiring  them  to  pave,  &c.,  the  portion  of  the  street 
upon  which  the  chapel  aliutted,  the  complainants  executed  the  work  themselves,  and 
obtained  an  order  of  justices  for  the  repaj'ment  by  the  defendants  of  the  expenses 
thus  incurred.  It  was  held  that  the  defendants  were  the  "owners"  of  the  premises 
when  the  works  were  completed  ■\\-ithin  the  meaning  of  section  257  of  the  Act,  and 
that  they  did  not  come  within  the  meaning  of  this  section,  which  exempts  from 
liability  "the  incumbent  or  minister  of  any  church,  chapel,  or  place  appropriated  to 
public  religious  worship,"  and  that  the  order  of  the  justices  was,  therefore,  rightly 
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Note  to  made.  Eornsey  Local  Board  v.  Breiois,  60  L.  J.  M.  C.  48  ;  64  L.  T.  (n.s.)  288  ;  55  J.  P. 
Section  151.  389  ;  W.  N.  (1890)  189  ;  7  T.  L.  R.  27. 

  By  8  &  9  Vict.  c.  70  (The  Cliurch  Building  Act,  1845),  s.  13,  tlie  "freehold 

of  the  site  of  every  clinrcli "  of  which  the  commissioners  therein  mentioned  shall 
accept  a  conveyance  under  the  Church  Building  Acts  (as  to  any  church  not  yet  con- 
secrated, when  the  same  shall  be  consecrated),  shall  vest  in  the  incumbent.  Land 
having  been  conveyed  under  the  Church  Building  Acts  to  the  Ecclesiastical  Commis- 
sioners as  a  site  for  a  church,  a  church  was  afterwards  erected  on  a  part  of  the  land, 
and  the  church  and  a  part  only  of  the  land  were  consecrated.  It  was  held  that  upon 
such  consecration  the  whole  of  the  land  so  conveyed  to  the  Commissioners  vested  in 
the  incumbent ;  that  the  Commissioners  ceased  to  be  the  owners  of  it,  and  Avere, 
therefore,  not  liable  under  the  Metropolis  Management  Acts,  1855  and  1862,  to  con- 
tribute in  respect  of  it  towards  the  cost  of  paving  a  new  street.  Plumstead  District 
Board  of  Works  v.  Ecclesiastical  Commissioners  [1891],  2  Q.  B.  361  ;  64  L.  T.  (n.s.) 
830  ;  39  W.  R.  700  ;  55  J.  P.  791. 

It  was  decided  in  Botuditch  v.  Wakefield  Local  Board,  L.  R.  6  Q.  B.  567  ;  40  L.  J. 
M.  C.  214  ;  25  L.  T.  (n.s.)  88  ;  36  J.  P.  197,  that  a  national  school  is  not  exempt, 
and  that  one  of  the  trustees  is  liable  to  pay  the  proportion  of  the  expenses  in  respect 
of  such  school.  A  school  board  are  also  liable  in  respect  of  their  schools.  London 
School  Board  v.  St.  Marij,  Islington  {Vestry  of),  ante,  p.  13.  32  &  33  Vict.  c.  40,  pro- 
vides  that  every  authotity  having  power  to  impose  or  levy  any  rate  upon  the  occupier 
of  any  building  used  exclusively  as  a  Sunday  school  or  ragged  school  mcmj  exempt 
such  building  or  part  of  a  building  from  any  rctte  for  any  purpose  whatever  which 
such  authority  has  j^oAver  to  imjiose  or  levy.  But  qumre  whether  the  proportion  of 
expenses  under  the  last  section  is  a  rate  within  the  meaning  of  this  Act. 

A  burial  ground  which  is  not  attached  to  any  church  or  chapel  is  not  exempt 
under  this  section,  though  it  is  j^artially  exempt  from  poor  or  local  rates  under 
18  &  19  Vict.  c.  128,  s.  15. 

Under  a  local  Act  which  required  the  churchwardens  or  chapelwardens  for  the 
time  being  of  any  parochial  church  or  chajjel  to  pay  the  paving  rates  assessed  upon 
such  chixrcli  or  chapel,  it  was  held  that  a  cfistrict  church  erected  under  6  &  7  Vict, 
c.  37,  was  not  exempt  from  being  rated,  and  the  churchAvardens  Avere  liable  to  pay 
the  rates  although  they  had  no  parochial  funds  for  that  purpose.  Mills  v.  Rydon,  10 
Ex.  67  ;  23  L.  J.  Ex.  305  ;  2  C.  L.  R.  1045  ;  18  J.  P.  633. 

There  is  no  such  exception  as  this  in  the  metropolis.  The  trustees  of  a  dissenting 
chapel  Avere,  therefore,  held  liable  imder  18  &  19  Vict.  c.  120,  s.  105.  Caiger  v.  St. 
Mary,  Islington,  50  L.  J.  M.  G.  59  ;  44  L.  T.  (n.s.)  605  ;  29  W.  R.  538  ;  45  J.  P.  570 ; 
Wright  v.  Ingle,  ante,  p.  186.  But  it  was  otherwise  held  Avith  resf)ect  to  a  church 
which  Avas  consecrated  and  so  dedicated  to  permanent  and  unalterable  uses.  Angell 
V.  Faddington  (Vestry  of),  L.  R.  3  Q.  B.  714  ;  16  W.  R.  1167  ;  9  B.  &  S.  496  ;  32 
J.  P.  742.  So  also  Avith  respect  to  a  cemetery,  part  of  Avhich  Avas  consecrated.  St. 
Giles's,  Camberivell  {Vestry  of)  v.  London  Cemetery  Company  [1894],  1  Q.  B.  699  ;  63 
L.  J.  M.  C.  74  ;  70  L.  T.  (n.s.)  734  ;  42  W.  R.  446  ;  58  J.  P.  382  ;  10  T.  L.  R.  270. 

(6)  The  previous  section  requires  the  authoiity  to  give  notice  to  the  OAvner  and 
occupier  of  the  premises  to  make  the  street,  and  in  their  default  empoAvers  them  to 
do  the  Avork  themselves.  This  proviso,  therefore,  deals  Avith  the  case  Avhere,  the 
minister  being  exempt,  there  may  be  no  owner  liable  to  do  the  Avork,  and  consequently 
no  default. 


PoAver  to  152. (<^j  When  any  street  within  any  urban  district  not  being  a 

declare  pri-     highway  repairable  by  the  inhabitants  at  large  {h)  has  been  seAvered, 
AvbL^lwered  levelled,  paved,  flagged,  metalled,  channelled,  and  made  good  and  pro- 
fee,  to  be      '  vided  with  proper  means  of  lighting  to  the  satisfaction  of  the  urban 
highways.       anthority,(c)  such  authority  may,  if  they  think  fit,  by  notice  in  writing 
put  up  in  any  part  of  the  street,  declare  the  same  to  be  a  highway,  and 
thereupon  the  same  shall  become  a  highway  repairable  by  the  inhabitants 
at  large  ;(f^)  and  every  such  notice  shall  be  entered  among  the  pro- 
ceedings of  the  urban  authority. 

Provided  that  no  such  street  shall  become  a  highway  so  repairable,  if 
within  one  month  after  such  notice  has  been  put  up  the  proprietor  or 
the  majority  in  number  of  proprietors(^)  of  such  street,  by  notice  in 
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wi'lting  to  the  urban  authority,  object  thereto,  and  in  ascertaining  such  Section  152, 
majority  joint  proprietors  shall  be  reckoned  as  one  proprietor. (^') 

(«)  The  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict.  c.  59),  s.  51, 
provides  that  where  Part  III.  of  that  Act  is  adopted  the  above  section  shall  he 
repealed,  and  the  following  pro\'isions  shall  be  substituted  in  lieu  thereof  : — (1) 
Whenever  all  or  any  part  of  the  works  mentioned  in  section  150  of  the  Public  Health 
Act,  1875,  have  been  executed  in  a  street  or  part  of  a  street  under  that  section  by  an 
urban  autliority,  and  the  urban  authority  are  of  opinion  that  such  street  or  part  of  a 
street  ouglit  to  become  a  highway  repairable  l)y  the  inhabitants  at  large,  they  niaj', 
by  notice  to  be  fixed  up  in  such  street  or  part  of  a  street,  declare  the  whole  of  such 
street  or  part  of  a  street  to  be  a  highway  repairable  by  the  inhabitants  at  large,  and 
thereupon  such  street  or  part  of  a  street  as  defined  in  the  notice  shall  become  a  high- 
way repairable  l)y  the  inhabitants  at  large.  (2)  Provided  that  no  such  street  shall 
become  a  highway  so  repairable  if  within  one  month  after  such  notice  has  been  put 
up  the  owner,  or  the  majority  in  number  or  value  of  owners  of  such  street,  by  notice 
in  writing  to  the  urban  authority,  object  thereto,  and  in  ascertaining  such  majority 
joint  owners  shall  be  reckoned  as  one  owner. 

(6)  As  to  the  meaning  of  these  words,  see  ante,  p.  181. 

(c)  Note  the  use  of  the  copirlative.  This  section  is  not  a  complement  to  section  150. 
In  order  that  a  local  authority  may  declare  a  street,  not  repairable  by  the  inhabitants 
at  large  of  their  district,  to  be  a  highway,  so  that  it  may  become  repairable  by  the 
inhabitants  at  large,  it  is  necessary  that  each  of  the  works  specified  in  section  152 
shall,  at  the  time  of  declaration,  have  been  executed  upon  the  street  to  the  satisfac- 
tion of  the  local  authority.  A  local  authority  has  not,  under  this  section,  any 
discretion  as  to  which  of  the  works  mentioned  in  the  section  they  Avill  require  to  be 
executed.  This  discretion  is  limited  to  their  being  satisfied  with  the  efficiency  of 
each  description  of  work  when  done.  Semble,  that  kerbing  a  road  does  not  answer 
the  requirement  of  the  secti(jn  that  the  road  must  be  flagged,  this  term  meaning 
paved  with  flagged  stones  ;  and  semhle,  that  wooden  paving  does  not  come  within  the 
meaning  of  any  of  the  requirements  of  the  section.  Attorney-Oeneral  v.  Bidder, 
47  J.  P.  263.  The  decision  in  the  case  just  cited  as  to  the  meaning  of  the  word 
imving  is  no  longer  law,  for  by  the  Public  Health  Acts  Amendment  Act,  1890 
(53  &  54  Vict.  c.  59),  s.  11,  sub-sect.  2,  pnsf,  it  is  provided  that  a  street  or  part  of  a 
street  which  has  been  asphalted  or  paved  with  wood,  tar  paving,  or  artificial  stone,  or 
other  improved  Y)aving  of  any  kind,  .shall  be  deemed  to  have  been  paved  within  the 
meaning  of  the  Public  Health  Acts  :  Provided  that  a  street  shall  not  be  deemed  to 
be  paved  to  the  satisfaction  of  the  urban  authority  unless  it  is  paved  with  such  kind 
of  paving  as  the  local  authority  shall  consider  suitable  for  the  street.  In  Saunders  v. 
Brculing  Ho.rhour  Improveynent  Railway  and  Works  Gompany,  52  L.  T.  (n.s.)  426,  the 
defendants  agreed  to  construct  a  road  over  land  of  the  plaintiff,  who  was  to  grant  the 
defendants  a  right  of  way  over  the  road  when  completed,  and  to  permit  it  to  be 
declared  a  public  higliway  by  the  local  board.  The  defendants  were  to  make  the 
road  according  to  a  plan  and  specification  already  approved  by  the  local  board,  and 
to  do  all  things  necessary  to  carry  out  a  resolution  passed  by  the  board  that  the  road 
should  six  montlis  after  completion  to  their  satisfaction  be  declared  by  the  board  a 
public  highway.  The  specification  provided  that  the  pathways  sliould  be  gravelled, 
and  did  not  provide  for  means  of  lighting.  After  completion  of  the  road  the  board 
were  advised  that  the  road  did  not  comply  with  the  ref[uirements  of  this  section, 
inasmuch  as  it  was  not  flagged  nor  j^rovided  witli  means  of  lighting,  and  they  with- 
held their  sanction  to  its  being  declared  a  public  higliway.  The  plaintifl'  brought  an 
action  claiming  specific  performance  by  the  defendants  of  the  agreement  on  the 
grottnd  that  they  had  not  done  all  things  necessary  to  enable  the  board  to  declare  the 
road  a  public  higliway,  and  claiming  damages  : — Held,  that  inasmuch  as  to  compel 
the  defendants  to  construct  the  road  so  as  to  conform  with  the  provisions  of  the  Act 
would  be  to  enforce  performance  of  terms  at  variance  with  the  agreeinent  and 
entirely  outside  the  contemplation  of  the  parties,  specific  performance  could  not 
be  ordered.  Whether  the  plaintiff  would  have  been  entitled  to  damages  if  any  had 
been  shown,  qimre. 

(d)  This  is  a  substitute  for  the  provision  in  the  Highway  Act,  1835  (5  &  6  Will.  4, 
c.  50),  s.  23,  relating  to  the  dedication  of  roads  to  the  public. 

A  landowner  in  a  district  under  the  Public  Health  Act,  1848,  gave  notice  to  the 
local  board  of  his  intention  to  dedicate  a  certain  road  as  a  highway,  to  which  tlie 
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Note  to  board  replied  that  they  would  not  adopt  the  road  as  it  had  not  been  sewered,  levelled, 
Section  152.  paved,  ilagged,  and  channelled  to  their  satisfaction.  The  landowner,  however, 
obtained  and  enrolled  the  certificate  of  two  justices  under  5  &  6  Will.  4,  c.  50,  s.  23, 
and  the  public  then  used  the  road,  which  was  kept  in  repair  by  the  landowner  for 
twelve  months  ;  after  which,  it  being  out  of  repair,  an  indictment  was  preferred 
against  the  parish.  It  was  held  that  the  inhabitants  were  not  liable,  inasmuch  as 
the  road  had  not  become  a  highway  ;  for  that,  assuming  5  &  6  Will.  4,  c.  50,  s.  23,  to 
apply  to  the  case,  the  road  had  not  been  made  to  the  satisfaction  of  the  local  board, 
who  were  the  surveyors.  Wightman,  J.,  expressed  an  opinion  that  section  23  was 
not  inconsistent  with  the  Public  Health  Act,  for  the  board  had  a  discretion  as  to  the 
amount  and  kind  of  repairs  to  be  done  to  the  road,  and  they  might  require  the  road 
to  be  paved,  &c.,  having  reference  to  those  sections  of  the  Act  of  1848  corresponding 
with  sections  150,  152.  Reg.  v.  Dukinfield,  32  L.  J.  M.  C.  230  ;  4  B.  &  S.  158  ;  27 
J.  P.  805. 

No  right  or  liability  to  repair  on  the  part  of  a  highway  authority  exists  in  the  case 
of  a  road  dedicated  to  the  public  since  1835  unless  the  requirements  of  5  &  6  Will.  4, 
c.  50,  s.  23,  or  of  this  section  have  been  complied  with.  Eyre  v.  New  Forest  Rujhway 
Board,  56  J.  P.  517. 

There  is  no  definition  of  the  word  inofrietor,  Avhich  is  not  a  legal  term  having  any 
distinct  meaning.  See  Lister  v.  Lobley,  7  A.  &  E.  124  ;  6  L.  J.  K.  B.  200,  where  it 
was  held,  in  a  clause  giving  compensation  to  owners  or  proprietors,  that  these  words 
applied  not  only  to  the  owners  in  fee  simple,  but  to  lessees  for  terms  of  years  also. 
In  Rossiter  v.  MilUr,  5  Ch.  D.  648  ;  46  L.  .J.  Ch.  228  ;  36  L.  T.  (n.s.)  304  ;  25  W.  R. 
890,  Jessel,  M.R.,  said  :  "Is  there  any  doubt  that,  according  to  ordinary  language, 
the  word  froprietors  means  oivners,  and  the  word  owners,  proprietors  ?  Having  regard 
to  this  and  the  preceding  sections,  the  word  as  used  in  the  text  is  probably  equivalent 
to  owners." 

(e)  If  there  be  several  ^proprietors,  it  is  difficult  to  see  how  they  can  be  other  than 
joint  proprietors.  The  legislature  probably  intended  to  provide  for  classes  of  several 
proprietors,  in  which  case  one  person  might  be  a  proprietor  of  one  part  of  the  street, 
while  several  might  be  the  joint  proprietors  of  another  part.  In  such  a  case  there 
would  be  one  vote  in  respect  of  each  jjart.  But  if  tlie  question  turn  upon  the  pro- 
prietoishil)  of  one  part,  Avhich  belongs  to  several  ^persons,  they  must  all  have  separate 
votes. 

It  is  i^resumed  that  the  objectioir  may  be  Avithdi'awn,  and  the  street  be  made 
a  highway. 

153.  Where  for  any  purpose  of  this  Act  any  urban  authority 
deem  it  necessary  to  raise,  sink,  or  otherwise  alter  the  situation  of  any 
water  or  gas  pipes,  mains,  phigs,  or  other  waterworks(a)  or  gasworks  laid 
in  or  under  any  street, (a)  they  may  by  notice  in  writing(&)  require  the 
owner  of  the  pipes,  mains,  plugs,  or  works  to  raise,  sink,  or  otherwise 
alter  the  situation  of  the  same  in  such  manner  and  within  such  reason- 
able time  as  is  specified  in  the  notice  :  the  expenses  of  or  connected  with 
any  such  alteration  shall  be  paid  by  the  urban  authority  ;  and  if  such 
notice  is  not  complied  with  the  urban  authority  may  themselves  make 
the  alteration  required 

Provided — 

That  no  such  alteration  shall  be  required  or  made  which  will 
permanently(6?)  injure  any  such  pipes,  mains,  plugs,  or  works,  or 
prevent  the  water  or  gas  from  flowing  as  freely  and  conveniently 
as  usual  ;  and 

That  where  under  any  local  Act  of  Parliament  the  expenses  of  or 
connected  with  the  raising,  sinking,  or  otherwise  altering  the 
situation  of  any  water  or  gas  pipes,  mains,  plugs,  or  other  water- 
works or  gasworks,  are  directed  to  be  borne  by  the  owner  of  such 
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pipes,  or  works,  his  hability  in  that  respect  shall  continue  in  the  Section  153. 
same  manner  and  under  the  same  conditions  in  all  respects  as  if 
this  Act  had  not  been  passed. (e) 

(a)  For  the  definition  of  waterworks,  see  section  4,  ante,  p.  21  ;  and  for  that  of 
street,  see  the  same  section,  ante,  jj.  12. 

(6)  See,  as  to  the  authentication  and  service  of  the  notices,  sections  266,  267, 
fost. 

(c)  At  their  own  expense. 

(rf)  As  slight  or  temporary  injury  may  be  done,  there  maj^  in  .such  case  be  a  claim 
for  compensation  under  section  308,  2Mst. 

(e)  This  liability  will  not  arise  upon  the  action  of  the  urban  authority  for  their 
own  purposes. 


154.  Any  urban  authority  may  purchase  any  premises(a)  for  the  Power  to 
purpose  of  widening-,  ojiening,  enlarging,  or  otherwise  improving  any  J))|ggg  j^*^ 
street (&)  or  (with  the  sanction  of  the  Local  Government  Board)  (c)  for  improvement 
the  purpose  of  making  any  new  street. of  streets. 

(«)  See  the  definition  in  section  4,  ante,  p.  6.  Notice  that  the  urban  authority 
have  no  comjjulsory  powers  similar  to  those  of  a  metroijolitan  vestry  (Teuliere  v.  St. 
Mary  Abbotts,  Kensington  {Vestry  of),  30  Ch.  D.  642  ;  55  L.  ,T.  Ch.  23  ;  53  L.  T.  (n.S.) 
422  ;  50  J.  P.  53),  or  the  commissioners  of  sewers  in  the  city.  Gard  v.  Commissioners 
of  Sewers,  28  Ch.  D.  486  ;  54  L.  J.  Ch.  698  ;  52  L.  T.  (n.s.)  827  ;  Lynch  v.  Commis- 
sioners of  Seivers,  32  Ch.  D.  72  ;  55  L.  J.  Ch.  409  ;  54  L.  T.  (n.s.)  699  ;  50  J.  P.  548  ; 
C.  A.,  reversing  Kay,  J.,  34  W.  R.  226. 

(b)  See  the  definition  in  section  4,  ante,  p.  12.    See  also  note  (a)  to  section  150, 
ante,  p.  176. 

(c)  Application  should  be  made  in  writing  upon  foolscap  paper  to  the  Board,  under 
the  hand  of  the  town  clerk  or  clerk  of  the  local  authority ;  no  special  form  is  required, 
but  the  necessity  or  the  expediency  of  the  proposal  should  be  set  forth.  It  should  be 
addressed  to  the  President  of  the  Board  imder  cover  to  the  Secretary. 

(d)  As  to  the  power  to  purchase  the  requisite  land,  see  section  175  and  sul)sequent 
sections,  post. 

It  is  to  be  observed  that  though  tlie  local  authority  can,  under  this  section,  add 
land  to  a  highway,  they  cannot  take  away  any  land  from  the  highway,  e\'en  if  such 
land  has,  by  reason  of  a  part  added,  become  unnecessary.  A  highway  cannot  be 
stopped  up  or  diverted  except  pursuant  to  the  Highwaj^  Act,  1835  (5  &  6  Will.  4, 
c.  50),  ss.  84—91.  Reg.  v.  Platts,  49  L.  J.  Q.  B.  848  ;  43  L.  T.  (n.s.)  159  ;  44  J.  P. 
765  ;  28  W.  R.  915. 

155.  When  any  house  or  building(a)  situated  in  any  street(A)  in  an  Power  to 
urban  district,  or  the  front  thereof,  has  been  taken  down,  in  order  to  be  of^)3"||i|^*-n'"^ 
rebuilt  or  altered,  the  urban  authority  may  prescribe  the  line(c-)  in  which  ° 

any  house  or  building,  or  the  front  thereof,  to  be  built  or  rebuilt  in  the 
same  situation  shall  be  erected,  and  such  house  or  building,  or  the  front 
thereof,  shall  be  erected  in  accordance  therewith.  (cZ) 

The  urban  authority  shall  pay  or  tender  compensation  to  the  owner(6') 
or  other  person  immediately  interested  in  such  house  or  building  for 
any  loss  or  damage  he  may  sustain  in  consequence  of  his  house  or 
building  being  set  back  or  forward,  the  amount  of  such  compensation, 
in  case  of  dispute,  to  be  settled  by  arbitration  in  manner  provided  by 
this  Act.(/) 

(«)  See  the  definition  of  house  and  bmkling  in  section  4,  ante,  p.  15. 

{b)  For  the  definition  of  a  street,  see  section  4,  ante,  p.  12.  See  also  note  (c)  to  the 
next  section.  The  word  "  street "  is  apparently  used  here  in  its  ordinary  sense  of  a 
road  with  buildings  on  each  side. 

-    For  the  proviso  as  to  railway  buildings,  see  section  157,  post,  p.  205. 

(c)  The  line  of  street  need  not  be  a  strict  mathematical  line  ;  it  means  substantially 
such  a  line  as  shall  preserve  uniformity  of  appearance.    Per  Willes,  J.,  in  Tear  v. 
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Note  to  Freebody,  4  C.  B.  (n.s.),  at  p.  262 ;  31  L.  T.  (o.s.)  131  ;  Fear  v.  Freehodij,  6  W.  R.  520 ; 
Section  155.  Sear  v.  Freebody,  22  J.  P.  707. 

The  corporation  of  F.  had  power  under  a  local  Act  to  prescribe  the  line  in  whicli 
anj'  house  to  be  thereafter  built  or  taken  down  for  the  purpose  of  being  rebuilt  or 
altered  should  be  executed,  on  payment  of  compensation  to  the  owner  of  any  house 
required  to  be  set  back,  and  it  was  also  provided  that  no  new  street  to  be  thereafter 
laid  out  should  be  of  less  width  than  40  feet,  inclusive  of  footways,  and  in  the  case  of 
existing  streets,  houses  to  be  thereafter  erected  were  to  be  set  back  so  as  to  allow  of  a 
width  of  40  feet.  A  temporary  church,  fronting  a  road  less  than  43  feet  wide, 
liaving  been  pulled  down  with  a  view  to  erecting  a  permanent  church,  the  corporation 
gave  notice  to  the  clergyman  in  charge  at  the  time  of  a  resolution  passed  by  them 
that  the  road  must  be  not  less  than  40  feet  wide  ;  but  there  was  no  statement  that 
the  additional  width  was  to  be  gained  on  the  side  on  which  the  church  abutted,  and 
it  appeared  that  the  street  might  have  been  widened  on  tlie  side  opjjosite  witliout 
I'emoving  any  buildings.  Afterwards,  but  not  until  the  foundations  of  the  new 
church  had  been  put  in,  the  corporation  prescribed  a  line  of  building  which  came 
within  the  limits  of  the  church  as  designed  : — Held,  that  they  were  too  late,  and 
could  not  restrain  the  erection  of  the  church  in  the  jnanner  in  which  it  had  been 
commenced.  Corporation  of  Follicstone  v.  Woodward,  L.  R.  15  Eq.  159  ;  42  L.  J.  Ch. 
782  ;  27  L.  T.  (n.s.)  574  ;  21  W.  R.  97  ;  37  J.  P.  324. 

Where  a  building  has  been  taken  down  to  be  rebuilt,  a  building  line  may  be  pre- 
scribed under  this  section  for  any  portion  of  it  which  has  not  been  commenced, 
although  other  portions  of  it  have  been  commenced,  unless  what  has  been  commenced 
necessarily  involves  as  a  matter  of  construction  a  projection  beyond  the  line  after- 
wards prescribed.  In  the  case  in  which  this  decision  was  given  the  defendants, 
being  about  to  pull  down  a  school  and  erect  a  new  one,  submitted  plans  to  the  local 
board.  The  local  boaid  objected  to  the  plans,  giving  as  a  reason  that  they  violated  a 
bye-law  which  obliged  a  person  laying  out  a  street  to  lay  it  out  of  a  certain  width. 
This  bye-law  was  not  applicable,  as  South  Lane,  on  which  the  school  fronted,  was  not 
a  new  street.  The  defendants  disregarded  the  objection,  commenced  their  works  on 
the  5th  January,  1885,  laid  the  foundations  of  the  main  wall  towards  South  Lane  on 
the  12th,  and  proceeded  rapidly  with  the  erection  of  it.  On  the  22nd  January  the 
local  board  prescribed  a  building  line  which  did  not  interfere  with  the  main  wall,  but 
would  prevent  the  erection  of  certain  annexes  not  then  commenced,  lying  between 
South  Lane  and  tlie  main  wall,  which  annexes  were  shown  on  the  plans  laid  before 
the  board.  The  defendants  had  ground  enough  to  allow  of  the  annexes  being 
erected  elsewhere.  The  defendants  proceeded  with  the  annexes,  and  the  board 
brought  their  action  to  restrain  them  from  building  beyond  the  line,  and  to  compel 
them  to  pull  down  what  they  had  built  beyond  it.  It  was  held  that  the  commence- 
ment of  the  main  building  did  not  preclude  the  board  from  laying  down  a  line  which 
would  prevent  the  erection  of  the  annexes  which  had  not  then  been  commenced.  It 
was  held  also  that  as  the  notice  given  by  the  board,  though  ineffectual  for  the  pur- 
pose of  empowering  them  to  pull  down  the  erection  under  section  158,  fost,  gave  the 
defendants  to  understand  that  the  board  objected  on  the  ground  that  buildings 
according  to  the  plan  would  make  the  street  too  narrow,  the  board  had  not  done  any- 
thing to  induce  the  defendants  to  believe  that  they  would  not  prescribe  a  building 
line,  and  that  there  was  no  ec[uity  to  prevent  the  board  from  exercising  their  powers 
under  this  section  on  the  ground  that  they  had  misled  the  defendants.  Newhaven 
Local  Board  v.  Newhaven  School  Board,  30  Ch.  D.  350  ;  53  L.  T.  (n.s.)  571  ;  34  W.  R. 
172.  The  principle  of  this  case  was  approved  in  Attorney-General  v.  Hatch  [1893],  3 
Ch.  36  ;  62  L.  J.  Ch.  857  ;  69  L.  T.  (n.s.)  469  ;  67  J.  P.  825  ;  9  T.  L.  R.  513  ;  2  R. 
533,  where,  however,  the  main  question  was  as  to  the  meaning  of  the  words  "  taken 
down,"  which  the  Court  of  Appeal  decided  meant  "  substantially  taken  down."  The 
facts  were  that  the  owner  of  a  house  in  a  street  took  out  the  front  wall  of  the  ground 
and  first  floors  and  removed  the  first  floor  with  a  view  of  turning  the  two  lower 
storeys  into  one  lofty  shop,  which  was  also  to  be  extended  behind  the  house.  The 
second  floor  was  not  disturbed,  but  was  shored  up  with  timber,  afterwards  replaced  by 
iron  girders  and  brick  piers.  Shortly  after  the  erection  of  the  iron  girders  and  brick 
piers  had  been  completed  the  urban  authority  prescribed  a  building  line  and  com- 
menced an  action  to  restrain  the  owner  from  building  in  front  of  it.  And  it  was  held 
by  Kekewich,  J.,  that  the  house  had  been  substantially  taken  down,  but  that  the  urban 
authority  had  not  prescrilDed  the  line  in  due  time.  But  the  Court  of  Ap^jeal  held 
(reversing  Kekewich,  J.,  on  this  point)  that  the  house  had  not  been  substantially 
taken  down,  and  that  the  power  to  fix  a  building  line  had,  therefore,  never  arisen. 
Several  decisions  have  been  given  by  the  Court  of  Session  in  Scotland  upon  the 
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construction  of  the  corresponding  section  of  tlie  Scotch  Act  (25  &  26  Vict.  c.  101),  Note  to 
s.  162.  In  Fraser  v.  Kcnnechj,  4  Ct.  of  Sess.  Cas.,  4th  series,  p.  266,  one  K.  was  pro-  Section  155. 
prietor  of  a  hoixse  forming  the  noi'th-west  corner  of  High  Street  and  Church  Square, 
Fort  William,  As  originally  built,  this  house  stood  back  some  feet  from  the  line  of 
the  adjoining  house,  belonging  to  the  British  Linen  Company,  and  had  a  small  plot 
of  ground  in  front  of  it  about  11  feet  long,  separated  from  the  street  by  a  low  railing 
fixed  in  a  kerb  stone.  K.  proposed  to  pull  down  the  front  wall  of  his  house,  and 
advance  it  to  the  site  of  the  railing  in  front,  which  projected  somewhat  beyond  the 
line  of  the  adjoining  premises.  The  Commissioners  of  Police  of  the  burgh  of  Fort- 
William  gave  notice  under  the  above  section  to  K.  that  they  required  liim  in  re- 
building to  keej)  the  new  front  wall  of  his  house  in  a  line  with  that  of  the  adjoining 
house.  Certain  statutoiy  procedure  took  place  before  the  slieriff  on  the  subject,  but 
there  being  some  doubt  as  to  its  regulailty  the  Commissioners  presented  an  ordinary 
petition  lor  interdict  against  K.  in  the  sheriff  court  at  Fort  William.  This  petition 
the  sheriff  refused.  On  appeal  it  was  maintained  (1)  that  section  162  of  the  statute 
hy  imjjlication  ajJplied  to  the  case  of  houses,  the  front  wall  of  whicli  retreated  from 
the  adjoining  hoiises  ;  and  (2)  that  it  ajjplied  just  as  much  to  the  railing  in  front  of 
the  respondent's  house  as  to  the  front  wall  of  the  house  itself ;  and  that  as  soon  as 
the  respondent  commenced  alterations  on  the  line  of  his  railing,  which  projected 
beyond  the  line  of  tlie  adjoining  house,  the  Commissioners  were  entitled  to  require 
him  to  set  it  back  to  that  line,  otherwise  the  provision  of  the  statute  would,  in  such 
a  case  as  the  present,  be  entirely  abortive.  The  court  held  that  the  section  of  the 
statute  upon  which  the  proceedings  were  founded  did  not  apply  to  the  case,  as  there 
was  no  old  building  taken  down  which  projected  beyond  the  front  wall  of  the 
buildings  on  either  side,  and  as  the  railing  was  not  a  "  building  "  in  the  sense  of  the 
statute.  This  decision  was  affirmed  in  H.  L.  15  Scottish  Law  Reporter,  765.  Pending 
the  appeal  to  the  House  of  Lords,  K.  brought  an  action  for  damages  against  the 
Commissioners  in  respect  of  their  having  wrongfully  jireveuted  him  from  proceeding 
with  his  building  operations,  and  it  was  held  that  such  an  action  would  lie,  although 
there  was  no  averment  of  malice  and  want  of  probable  cause.  Kennedy  v.  Fort 
William  {Police  Commissioners  of),  5  Ct.  of  Sess.  Cas.,  4th  series,  p.  302  ;  15  Scottish 
Law  Reporter,  191.  In  a  later  case,  one  division  of  a  long  street  consisted  on  one 
side  of  public  liuildings  (with  a  frontage  four  feet  back  from  the  gei.ieral  line  of 
street)  and  of  two  adjoining  houses,  Nos.  2  and  4,  occupied  as  one  tenement, 
belonging  to  one  proprietor  (with  a  frontage  in  line  with  tire  general  line  of  the 
street).  In  1878  the  projjrietor  applied  for  a  warrant  to  rebuild  the  two  houses 
on  the  same  site,  whereupon  the  police  commissioners  served  a  requisition  requiring 
the  new  buildings  to  be  rebuilt  four  feet  back,  in  line  with  the  adjoining  public 
buildings.  The  owner  did  not  take  down  eitlier  house,  but  in  1881  he  again  applied 
for  a  warrant  to  take  down  and  rebuild  the  house  No.  2,  which  did  not  adjoin  the 
public  buildings.  A  second  requisition  was  then  made  requiring  him,  as  owner  of 
the  house,  or  building  numbered  2  and  4,  "  and  which  house  or  building,  or  a  part 
thereof,  is  about  to  be  altered  or  rebuilt,  and  which  house  or  Iniilding  projects  four 
feet  beyond  the  line  "  of  the  adjoining  buildings,  and  beyond  the  line  of  street 
from  A.  to  B.  (describing  the  division  of  the  street),  to  set  back  tlie  front  of  the 
buildings  to  be  erected,  to  the  line  of  the  adjoining  public  buildings  and  of  the  street. 
In  an  action  brought  by  the  owner  of  the  houses  for  declaration  that  he  was  entitled 
to  build  up  to  the  line  of  his  former  frontage,  the  Lord  Ordinary  held  that  Nos.  2 
and  4  were  to  be  regarded  as  one  building,  and  that  the  new  building  mnst  be  in  line 
with  the  adjoining  jjublic  buildings.  The  court  held  that  Nos.  2  and  4  were  to  be 
regarded  as  one  building,  that  the  line  of  the  adjoining  building  was  to  be  taken  as 
the  line  of  the  street,  and  that,  therefore,  the  rec^uisition  must  receive  effect  (diss. 
Lord  Craighill),  who  held  that  Nos.  2  and  4  were  to  be  regarded  as  separate  build- 
ings, and  that  the  pursuer  was  entitled  to  rebuild  No.  2  on  its  former  site,  as  it  did 
not  ]n'oject  beyond  No.  4,  or  beyond  the  general  line  of  street,  of  which  the  adjoining 
public  buildings  formed  a  mere  fraction.  Robertson  v.  Greenock  Police  Board,  11  Ct. 
of  Sess.  Cas.,  4tli  series,  p.  304  ;  21  Scottish  Law  Reporter,  215. 

((?)  The  erection  in  violation  of  this  section  may  be  prevented  hj  injunction,  or,  if 
complete,  will  subject  the  builder  to  an  indictment.  But  when  the  owner  of  a 
factory,  being  desiroirs  of  rebuilding  it,  submitted  his  plans  to  the  local  board,  and, 
on  the  plans  being  approved,  proceeded  to  pull  down  the  factory  and  re-erect  it 
according  to  the  plans,  it  was  held  that  the  board  could  not,  under  the  corresponding 
provisions  of  the  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98),  s.  35,  require 
him  to  set  back  his  premises,  and  the  board  were  restrained  from  interfering.  Hlee  v. 
Bradford  {(Jorporation  of  ),  4  Giff.  262  ;  8  L.  T.  (n.s.)  491  ;  9  Jur.  (k.s.)  p.  815 ;  1 
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Note  to  N.  R.  386  ;  27  J.  P.  612.  In  a  similar  case  tlie  owner  of  a  house  after  having,  in 
Section  155.  accordance  with  a  bye-law,  left,  on  the  16th  October,  a  plan  of  an  intended  new 
building,  the  local  board  jjassed  a  resolution  that  the  jDlan  was  apiaroved  of,  and  that 
he  should  be  offered  401.  for  certain  land  of  his  thrown  into  the  street.  He  refused 
to  accept  the  401.,  but  proceeded  with  his  works,  and  by  the  26th  October  had  pulled 
down  the  front  wall  of  his  house.  On  the  27th  the  board  passed  a  resolution 
abandoning  the  terms  before  offered,  and  requiring  him  to  set  liis  frontage  further 
back,  notice  being  given  under  the  above  section.  On  the  27th  November  the  owner 
proceeded  with  his  building,  and  on  the  21st  December  he  was  required  to  pull  down 
his  new  building.  It  was  held  that,  the  local  board  having  approved  a  plan  and 
having  allowed  the  owner  to  pull  down  the  front  wall  of  his  house,  they  could  not 
afterwards  avail  themselves  of  the  powers  given  by  this  section.  Masters  v.  Pontypool 
Local  Board,  9  Ch.  D.  677  ;  47  L.  J.  Ch.  797.  In  Sutton  Local  Board  v.  Hoare,  10 
T.  L.  R.  586,  an  action  was  brought  to  restrain  the  defendant  from  rebuilding  his 
pi'endses  so  as  to  project  beyond  the  line  prescribed  by  the  plaintiff  urban  authority, 
and  the  defendant  alleged  tliat  the  plaintiffs  in  prescribing  the  line  had  not  acted 
bona  fide  in  the  exercise  of  their  powers,  because  on  each  side  of  his  premises  there 
were  comparatively  new  houses  and  the  plaintiffs  had  not  laid  down  any  general  line 
in  that  part  of  the  street  to  be  carried  out  under  the  compulsory  powers  of  sec- 
tion 154.  But  North,  J.,  held  that  the  injunction  ought  to  go,  as  there  was  no 
obligation  upon  tlie  plaintiffs  to  proceed  under  section  154. 

(e)  See  the  definition  in  section  4,  ante,  p.  6. 

(/)  See  section  179,  iwst. 


Buildings  not  156.  shall  not  he  lawful  in  any  urban  district,  luithout  the  loritten 
to  he  brought  consent  of  the  urhan  authority,  to  bring  forward  any  house  or  building 
[  Rep^'by  forming  part  of  any  street  or  any  part  thereof  beyond  the  front  loall  of  the 
51  &  52  Vict,  house  or  building  on  either  side  thereof,  nor  to  build  any  addition  thereto 
c-  52.]  beyond  the  front  of  the  house  or  building  on  either  side  of  the  same. 

Any  person  offending  against  this  enactment  shall  be  liable  to  a  peiialty 
not  exceeding  forty  shillings  for  every  day  during  which  the  offence  is 
continued  after  loritten  notice  in  this  behalf  from  the  urban  authority. 

The  above  section  has  been  wholly  repealed  by  the  Public  Health  (Buildings  in 
Streets)  Act,  1888  (51  &  52  Vict.  c.  52),  which  re-enacts  it  in  an  amended  form.  See 
the  Act  and  the  notes  thereto,  post.  The  text  of  the  above  section  is  here  retained 
for  comparison  Avith  the  new  enactment. 

Power  to  157.  Every  urban  authority  may  make  bye-laws(a)  with  respect  to 

make  bye-      ^jjg  following  matters  ;  (that  is  to  say,) 

ing  new  (^1,)  With  respect  to  the  level,  width,  and  construction  of  new  streets,(&) 

bmldmgs,  &c.  ^^^j       provisions  for  the  sewerage  thereof  : 

(2.)  With  respect  to  the  structure  of  walls,  foundations,  roofs,  and 
chimneys(c)  of  new  buildings(f?)  for  securing  stability  and  the 
prevention  of  fire,  and  for  purposes  of  health  -.(e) 

(3.)  With  respect  to  the  sufficiency  of  the  space  about  buildings  to 
secure  a  free  circulation  of  air,  and  with  respect  to  the  ventila- 
tion of  buildings  :(/) 

(4.)  With  respect  to  the  drainage  of  buildings,  to  water-closets,  earth- 
closets,  privies,  ashpits,  and  cesspools  in  connection  with 
buildings,(^)  and  to  the  closing  of  buildings  or  parts  of 
buildings  unfit  for  human  habitation,  and  to  prohibition  of 
their  use  for  such  habitation 

And  they  may  further  provide  for  the  observance  of  such  bye-laws  by 
enacting  therein  such  provisions  as  they  think  necessaiy  as  to  the  giving 
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of  notices,(?")  as  to  the  deposit  of  plans(/)  and  sections  by  persons  Section  157. 

intending  to  lay  out  streets  or  to  construct  buildings,  as  to  inspection  by 

the  urban  authority,  and  as  to  the  power  of  such  authority  (subject  to 

the  provisions  of  this  Act)(^)  to  renioA-e,  alter,  or  pull  down  any  work 

begun  or  done  in  contravention  of  such  bye-laws  ;(in)  Provided  that  no 

bye-law  made  under  this  section (/;)  shall  affect  any  building  erected  in 

any  place  (which  at  the  time  of  the  passing  of  this  Act  is  included  in  an 

urban  sanitary  district)  before  the  Local  Government  Acts  came  into 

force  in  such  place,  or  any  building  erected  in  any  place  (which  at  the 

time  of  the  passing  of  this  Act  is  not  included  in  an  urban  sanitary 

district)  before  such  place  becomes  constituted  or  included  in  an  urban 

district,  or  by  virtue  of  any  order  of  the   Local  Government  Board 

subject  to  this  enactment. 

The  provisions  of  this  section  and  of  the  two  last  preceding  sections 
shall  not  apply  to  buildings  belonging  to  any  railway  company  and  used 
for  the  purposes  of  such  railway  under  any  Act  of  Parliament. 

The  above  section  lias  been  greatly  extended  and  amended  by  the  Public  Health 
Acts  Amendment  Act,  1890  (53  &  54  Vict.  c.  59),  s.  23.  Though  that  Act  is  itself 
set  out  hereafter  in  the  present  Work,  it  may  be  convenient  here  to  state  its  pro- 
visions in  order  to  show  its  bearing  on  the  text.  The  section  provides  as 
follows  : — ■ 

(L)  Section  one  hundred  and  fifty-seven  of  the  Public  Health  Act,  1875,  shall  be 
extended  so  as  to  empower  every  urban  authority  to  make  bye-laws  with  respect  to 
the  following  matters  ;  that  is  to  say  :— 

The  keeping  waterclosets  sujjplied  with  sufficient  water  for  flushing  ; 

The  stru.cture  of  floors,  hearths,  and  staircases,  and  the  height  of  rooms  intended  to 
be  used  for  human  habitation  ; 

The  paving  of  yards  and  open  spaces  in  connection  with  dwelling-houses  ;  and 

The  provision  in  connection  with  the  laying  out  of  new  streets  of  secondary  means 
of  access  where  necessary  for  the  purpose  of  the  removal  of  house  refuse  and 
other  matters. 

(2.)  Any  bye-laws  under  that  section  as  above  extended  with  regard  to  the 
drainage  of  buildings,  and  to  waterclosets,  earthclosets,  privies,  ashpits,  and  cesspools, 
in  connection  with  buildings,  and  the  keeping  waterclosets  supplied  with  sutticient 
water  for  flushing,  may  be  made  so  as  to  aft'ect  buildings  erected  before  the  times 
mentioned  in  the  said  section. 

(3.)  The  provisions  of  the  said  section  (as  amended  by  this  Act),  so  far  as  they 
relate  to  bye-laws  with  respect  to  the  structure  of  walls  and  foundations  of  new 
buildings  for  purposes  of  health,  anil  with  res].)ect  to  the  matters  mentioned  in 
sub-sectiuns  (3)  and  (4)  of  the  said  section,  and  with  respect  to  the  structure  of 
floors,  the  height  ot  rooms  to  be  used  for  human  habitation,  and  to  the  keeping  of 
waterclosets  supplied  with  snificient  water  for  flushing,  shall  be  extended  so  as  to 
empower  rural  authorities  to  make  bye-laws  in  respect  to  the  said  matters,  and  to 
provide  for  the  observance  of  such  bye-laws,  and  to  enforce  the  same  as  if  such 
powers  were  conferred  on  the  rural  authorities  by  virtue  of  an  order  of  the  Local 
Government  Board  made  on  the  day  when  this  part  of  this  Act  is  adopted  ;  and 
section  one  hundred  and  Hfty-eight  of  the  Public  Health  Act,  1875,  shall  also  apply 
to  any  such  authority,  and  shall  be  in  force  in  every  rural  district  where  this  part  of 
this  Act  is  adopted. 

(a)  See  as  to  the  making,  confirming,  and  publication  of  bye-laws,  sections  182 — 186; 
and  as  to  the  enforcing  of  them,  section  251.  It  is  presumed  than  though  the  urban 
authority  may  be  otherwise  empowered  to  make  bye-laws  on  these  subjects,  they  may 
nevertheless  act  under  this  section  :  see  section  341,  2}ost. 

The  bye-laws  made  under'  this  section,  amended  as  above  stated,  are  the  most 
important  in  practice  of  those  witli  which  a  local  authority  have  to  deal.  It  may  be 
opportune,  therefore,  to  remark  here  that  unless  the  bye-laws  themselves  give  the 
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Note  to  authority  a  clis2)ensiiig  power  or  discretion,  tlie  authority  are  bound  by  tire  bye-laws 
Section  157.  and  cannot  waive  their  requirements.    See  Baxter  v.  Bedford,  1  T.  L.  R.  424  ;  Reg. 

  V.  Newcastle-upoa-Tyne  (Mayor,  &c.,  of),  60  L.  T.  (n.S.)  963  ;  53  J.  P.  788  ;  5 

T.  L.  R.  467.  And  see  In  re  Macintosh  and  Pontypridd  Improvement  Gommisdoners, 
61  L.  J.  Q.  B.  164  ;  8  T.  L.  R.  121  ;  affirmed  in  C.  A.,  8  T.  L.  R.  203. 

(&)  It  has  already  been  noticed  than  an  ancient  highway  may  become  a  new  street 
within  the  meaning  of  this  and  other  sections  of  the  Act  if  houses  are  built  along  its 
sides  so  as  to  make  it  a  street  in  the  ordinary  acceptation  of  the  term.  Pound  v. 
Plumstead  Board  of  Works;  Dnjden  v.  Putney  {Overseers  of);  Robinson  v.  Barton  Local 
Board,  ante,  p.  14.  See  also  Hampstead  Vestry  v.  Cotton,  16  Q.  B.  D.  475  ;  55  L.  J. 
Q.  B.  213  ;  54  L.  T.  (n.s.)  441  ;  34  W.  R.  244  ;  50  J.  P.  453  ;  and  in  H.  L.  12  App. 
Cas.  1  ;  56  L.  J.  Q.  B.  225  ;  56  L.  T.  (n.s.)  1  ;  35  W.  R.  505  ;  51  J.  P.  340  ;  Holden  v. 
St.  Mary,  Islington  (Vestry  of),  2  T.  L.  R.  741.  In  Robinson  v.  Barton  Local  Board, 
Jessel,  M.R.,  said  (21  Ch.  D.,  at  p.  632):  "There  are  two  ways  in  which  a  slrjet 
may  come  into  existence  where  there  was  no  street  before.  A  person  may  take  a 
grass  field,  or  a  country  lane  (for,  in  my  opinion,  it  makes  no  difference  whether  or 
not  there  was  a  public  highway  and  lane,  or  a  footpath  existing  before,  which  is 
thrown  into  the  street,  and  is  utilised,  or  whether  there  was  nothing  but  a  mere  plot 
of  grass  land  out  of  which  a  new  roadway  is  made)  he  may  take  it  and  build  con- 
tinuous lines  of  houses  so  as  to  form  what  is  commonly  known  as  a  street.  When  I  say 
continuous  lines,  I  do  not  mean  that  there  are  to  be  no  l^reaks  or  intervals,  but  there 
must  be  a  certain  degree  of  continuity.  A  new  street  may  arise  in  another  way,  and 
that  is,  where  it  is  not  from  the  first  laid  out  as  a  street  in  a  formal  manner,  but  may 
be  considered  to  grow  up,  so  to  say,  of  itself.  This  often  happens  where  there  is  au 
existing  highway,  and  people  build  houses  along  the  sides  of  that  highway,  so  that, 
without  any  intention  of  laying  out  a  street,  the  street  grows.  When  does  it  become 
a  street  ?  This  question  cannot  be  answered  until  you  know  the  locality.  It  must 
be  a  questioir  in  each  particular  case  when  the  road  becomes  a  street.  At  some  time 
or  other  it  becomes  a  street,  and  as  soon  as  it  does  so  it  is  a  rrew  street  and  not  the 
less  a  new  street  because  some  of  the  houses  were  built  before  it  was  a  street."  In 
the  same  case  when  before  the  House  of  Lords,  Lord  Selborne,  C,  referring  to  the 
definition  of  "  street  "  in  section  4,  ante,  p.  12,  said  "that  the  definition  was  not  meant 
to  prevent  the  word  receiving  its  ordinary,  popular,  and  natural  sense  whenever  that 
would  be  properly  applicable  ;  but  to  enable  the  word  as  used  in  the  Act,  when  there 
was  nothing  in  the  context  or  the  subject-matter  to  the  contrary,  to  be  applied  to 
some  things  to  which  it  would  not  ordinarily  be  applicable."  And  he  continued  : 
"  I  look  upon  this  portion  of  the  interpretation  clause  as  meaning  neither  more  nor 
less  than  this,  that  the  provisions  contained  in  the  Act  as  to  streets,  whether  new 
streets  or  old  streets,  shall,  unless  there  be  something  in  the  subject-matter  and  the 
context  to  the  contrary,  be  read  as  applicable  to  these  different  things.  It  is  perfectly 
consistent  with  that  that  they  should  be  read  as  ajiplicable,  and  should  be  a})plied  to 
those  things  to  which  they  in  their  natural  sense  apply,  and  which  do  not  require 
any  interpretation  clause  to  bring  them  in  ;  and  in  the  natural  and  popular  sense  of 
the  word  street,  or  the  words  new  street,  1  should  certainly  understand  a  roadway  with 
buildings  on  each  side  (it  is  not  necessary  to  say  hoAv  far  they  must  or  may  be 
continuous  or  discontinuous),  and  by  new  street  a  place  which  before  had  not  that 
character,  but  which  by  the  construction  of  buildings  on  both  sides,  or  possibly  on 
one  side,  has  acquired  it."  8  App.  Cas.  798  ;  53  L.  J.  Ch.  226  ;  50  L.  T.  (n.s.)  57  ;  33 
W.  R.  249  ;  48  J.  P.  276.  And  see  St.  Giles,  Gamherwell  [Vestry  of),  v.  Crystal  Palace 
Company  [1892],  2  Q.  B.  33;  61  L.  J.  Q.  B.  802  ;  66  L.  T.  (n.s.)  840  ;  40  W.  R.  648  ; 
57  J.  P.  5. 

"The  words  of  sub-section  (1)  include  the  coirstruction  of  the  buildings  and  the 
buildings  themselves  and  front  gardens,  or  whatever  else  is  at  the  side  of  the  road- 
way." Per  Beamwell,  L. J.,  in  Balcer  v.  Portsmouth  (Mayor,  dr.,  of),  3  Ex.  D.  157  ;  47 
L.  J.  Ex.  233  ;  37  L.  T.  (n.s.)  802  ;  27  W.  R.  323  ;  42  j.  P.  278. 

"  Whether  an  intended  building  is  sufficient  to  make  a  street  is  a  question  of 
more  or  less.  One  house  would  not  be  sufficient.  Whether  the  intended  houses 
are  sufficiently  numerous  and  continuous  is  a  question  of  degree,  and  must  be  a 
c^uestion  of  fact  for  the  magistrate.  When  may  the  owner  be  said  to  have  begun  to 
lay  out  the  road  for  that  purpose  ?  I  do  not  think  tliat  if  a  person  merely  puts  up  a 
hoarding  or  leaves  the  way  without  any  fence,  or  leaves  the  old  fence  untouched 
while  he  is  building,  he  can  be  said  to  have  laid  out  the  road  ;  but  as  soon  as  he 
begins  to  put  up  fences,  and  marks  out  the  boundary,  which  he  intends  to  be  the 
permanent  boundary  between  his  building  and  the  road,  then  he  may  be  said  to  have 
begun  to  lay  out  the  road  for  the  forming  of  the  street ;  and  this  also  is  a  question  of 
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fact  for  the  magistrate."    Per  Blackburn,  J.,  in  Taijlor  v.  Metropolitan  Board  of    Note  to 
Works,  L.  R.  2  Q.  B.  213  ;  36  L.  J.  M.  C.  53  ;  31J.  P.  581  ;  15  W.  R.765.    In  that  Section  157. 

case  several  plots  of  hind  had  in  1864  been  sold  for  building  jjurposes.    These  plots   

abiitted  on  a  lane  which  was  an  ancient  carriageway,  and  had  buildings  at  intervals, 
on  both  sides  erected  befoie  1862.  The  lane  varied  in  width  from  41  to  28  feet, 
which  was  the  width  opposite  the  plots,  and  on  the  other  side  of  the  road  was  a 
permanent  enclosure  belonging  to  a  chnrch,  and  other  buildings  erected  before  1862. 
In  July,  1865,  A.  bought  the  plots,  houses  having  been  erected  on  two  of  them,  the 
front  walls  of  the  houses  being  27  feet  from  the  old  wooden  boundary  fence  of  the 
lane.  On  September  26th  he  began  to  remove  the  fence  which  had  been  left 
untouched,  and  to  substitute  a  permanent  wall  and  railing.  The  magistrate  having 
found  that  he  thereby  intended  to  lay  out  the  road  for  building  as  a  street,  convicted 
him  under  25  &  26  Vict.  c.  102,  s.  98,  which  reijuires  a  new  street  to  be  ^^'idened  to 
the  width  of  40  feet.  It  was  held,  however,  that  this  enactment  would  have  been 
satisfied  had  A.  set  back  his  fence  to  a  distance  of  20  feet  fi'om  the  crown  of  the  road, 
although  the  result  would  have  laeen  to  leave  the  road  less  than  40  feet  wide,  if 
measured  from  the  other  side. 

This  case  may  be  usefully  compared  witli  one  decided  in  the  following  year  with 
reference  to  the  same  section.  In  the  latter  the  re.-ijjondent  was  the  owner  of  land 
upon  Avhich  he  had  in  1866  erected  some  houses,  the  gardens  in  the  rear  of  which 
abutted  upon  an  ancient  lane,  and  some  of  the  owners  of  land  adjoining  this  lane  had 
in  1867  begun  to  form  it  into  a  street  for  carriage  traffic  within  the  meaning  of  the 
section.  The  respondent  himself  had  done  no  act  towards  forming  or  laying  out  the 
lane  as  a  street  for  the  purposes  of  carriage  traffic,  otherwise  than  by  the  removal  in 
1866  of  an  old  bank  and  thorn  fence  and  the  substitution  of  an  oak  fence  3  feet 
within  his  own  land,  nor  had  he  any  intention  of  doing  any  such  act,  or  of  putting 
up  any  building  fronting  towards  the  lane  ; — Held,  that  he  had  not  committed  any 
offence  against  the  Act,  and  was  not  bound  to  set  back  his  oak  fence  so  as  to  leave  a 
space  of  20  i'eet  between  it  and  the  centre  of  the  lane.  Metropolitan  Board  of  Works 
V.  Cleaver,  L.  R.  3  C.  P.  531  ;  37  L.  .1.  M.  C.  126  ;  18  L.  T.  (n.s.)  723  ;  16  W.  R. 
1016.  It  had  previously  been  held  that  the  section  did  not  apply  when  new  buildings 
abutted  in  the  I'ear  upon  an  old  lane  of  less  width  than  40  feet.  Metropolitan  Board 
of  Works  V.  (Jox,  19  'J.  B.  (n.s.)  445. 

In  a  case  where  five  houses  had  been  built  fronting  a  new  road  or  way  7  feet  wide, 
the  defendant  acquired  the  land  oj^posite  the  houses  and  built  along  the  edge  of  the 
land  a  wall  170  yards  loiig.  He  was  held  rightly  convicted  of  laying  out  a  street  of 
less  width  than  that  prescribed  by  the  bye-laws.  Roberts  v.  Richards,  54  J.  P.  693. 
Lord  EsHER,  M.R.,  said  :  "  I  think  what  the  defendant  did  was  to  construct  a  new 

street  under  the  circumstances  He  seems  to  think  that  the  person  who 

takes  the  first  step  towai'ds  a  new  street  should  so  lay  it  out  that  it  shoulcl  be  for  the 
benefit  of  others  who  afterwards  join  in  completing  the  sti'eet.  Why  should  the 
previous  owners  be  made  to  contribute  to  the  requirements  of  the  new  street  if  what 
they  did  at  the  time  was  nothing  unlawful ']  " 

With  reference  to  what  amounts  to  the  laying  out  of  a  new  street  the  same  learned 
judge  said,  in  Robinson  v.  Barton  Local  Board,  21  Ch.  D.,  at  p.  636  :  "  It  is  often  a 
difficult  thing  to  say  when  a  street  begins  to  be  a  new  street — that  is,  when  it  begins 
to  alter  its  character.  New  streets  may  be  made  under  ditterent  circumstances.  The 
Avdiole  land  on  both  sides  may  belong  to  one  owner.  Then  su^jpose  he  conceives  a 
design  of  making  a  new  street,  and  has  a  plan  drawn.  To  my  mind,  tliat  does  not 
begin  the  laying  out  of  the  street  within  the  meaning  of  the  Act  of  Parliament.  The 
Act  of  Parliament  is  not  concerned  \vith  what  people  do  upon  paper,  but  with  what 
they  do  in  point  of  fact  and  upon  the  land.  When  would  such  an  owner  begin  to 
lay  ont  and  foim  a  street  ?  To  my  mind,  he  would  do  so  when  he  built  his  first 
house,  having  the  intention  to  go  on  to  make  a  street.  He  would  then  have  begun 
to  lay  out  and  form  a  street,  and  it  would  from  that  moment  begin  to  be  a  street. 
But  streets  may  be  formed  in  another  way.  Supposing  that  along  the  line  of  that 
which  would  eventually  be  considered  a  street  there  are  a  great  many  owners.  No 
one  of  them  could  malce  a  plan  for  the  whole,  but  it  may  be  clear  that  all  of  them 
are  intending  to  build  with  regard  to  and  so  as  to  utilise  an  existing  roadway.  How, 
then,  will  those  people  lay  out  and  form  a  street  ?  Each  of  them,  by  what  he  does 
on  his  own  land,  would  be  taking  part  in  laying  out  and  forming  a  street.  Which  of 
them  begins  ]  I  should  say  the  one  who  first  begins  to  build  begins  to  form  a  street, 
and  if  you  find  that  there  are  several  proprietors  along  a  line,  each  of  whom  acts  so 
that  the  tribunal  comes  to  the  conclusion  that  all  of  them  intend  to  build  in  the  same 
direction,  then  the  tribunal  would  have  the  right  to  say  that  there  is  a  common 
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Note  to  intention  amongst  all  these  people  to  build  in  a  particular  course  wliicli  will  produce 
Section  157.  a  street,  and,  therefore,  the  tirst  of  them  who,  in  virtue  of  that  common  idea,  begins 

  to  build,  is  beginning  to  ibrm  and  lay  out  a  street,  and  he  and  all  others  are  subject 

to  the  jurisdiction  of  the  board.  There  is  another  case  to  which  my  lord  has  alluded, 
where  there  are  several  proprietors  along  a  long  line,  but  no  tribunal  could  say  that 
there  ever  was  at  the  same  time  an  inteutioii  amongst  them  all  to  build.  One  man 
at  the  end  of  the  street  may  have  begun  to  build,  but  the  others  have  not  built  nor 
laid  out  their  land  as  building  land,  nor  advertised  it  as  building  land,  nor  done  any- 
thing to  show  an  intention  to  build.  Then  the  street  really  forms  itself,  as  it  were, 
by  gradual  accretion  without  any  common  intent.  In  such  a  case  you  have  to  wait 
until  you  can  see  by  the  coarse  of  buikling  that  there  is  a  common  intent  to  build. 
The  moment  you  see  that,  you  come  to  the  conclusion  that  a  street  has  begun  to  he 
formed." 

The  owner  of  certain  building  land  gave  notice  to  the  urban  authority  of  his  inten- 
tion to  lay  out  certain  new  streets,  including  a  certain  back  street,  and  deposited 
plans  of  such  streets.  Notice  was  also  given  by  the  defendant,  a  builder,  of  his 
intention  to  dig  and  lay  out  the  foundations  of  four  cottages  in  the  back  street,  and  a 
plan  of  such  street  was  deposited  by  him.  In  the  plans  deposited  by  the  owner  and 
builder,  the  back  street,  in  which  it  was  intended  to  build  the  cottages,  Avas  shown  to 
be  only  12  feet  wide,  whereas  the  minimum  prescribed  by  the  bye-laws  was  18  feet. 
The  authority  accordingly  gave  the  owner  and  the  defendant  notice  of  their  dis- 
approval of  such  plans,  and  on  the  latter  proceeding  to  build  the  cottages  according 
to  the  disapproved  plans,  the  appellants  took  out  a  sun^mons  against  the  defendant 
for  unlawfully  laying  out  a  new  street  of  in.sufficient  width,  contrary  to  their  bye- 
laws.  This  summons  was  dismissed  ;  and  on  a  case  stated  it  was  held  to  have  been 
rightly  dismissed,  as  the  owner,  and  not  the  biiilder,  was  the  pei'son  who  had  laid  out 
the  streets.    Sunderland  {Maijor  of)  v.  44 J.  P.  831.    Per  Hawkins,  J.:  "All 

that  the  builder  was  employed  to  do  was  to  build  certain  cottages  upon  the  line  of  a 
street  ab'eady  laid  out." 

T.,  having  land  iipon  which  he  proposed  to  l)uild  six  houses,  sent  a  notice  and  plan 
showing  what  he  intended  to  do,  and  where  a  new  street  of  10  yards  wide  was  to  be. 
The  board  sanctioned  the  houses,  and  they  were  built.  Some  years  afterwards  T. 
was  summoned  for  disobeying  the  byedaw  in  not  leaving  a  space  of  30  feet  wide  for 
the  street.  The  fact  was  that  his  land  extended  only  9  feet  in  front  of  the  houses, 
but  this  was  not  known  to  the  board  until  afterwards.  T.  was  convicted.  It  was 
held  on  a  case  stated  that  the  conviction  was  wrong,  and  that  the  local  board  ought 
to  have  satisfied  themselves  before  sanctioning  the  plan  that  T.  had  land  of  sufficient 
width  to  make  the  projjosed  new  street  when  the  houses  should  be  completed. 
Thompson  v.  Failsworth  Local  Board,  46  J.  P.  21. 

W.  had  ground  abutting  on  one  side  of  a  lane,  250  feet  long  and  6  feet  wide, 
adjoining  a  town.  There  were  no  houses  in  the  lane.  W.  built  six  cottages  standing 
back  15  feet  from  the  lane.  The  lane  was  within  an  urban  district,  the  bye-laws  of 
which  required  new  streets  (not  being  carriageways)  to  be  18  feet  wide.  W.  was  con- 
victed of  having  laid  out  a  new  street  contrary  to  the  bye-laws.  It  was  held  that  the 
conviction  was  wrong,  the  mere  fact  of  six  cottages  being  built  in  the  lane  not 
making  it  a  new  street.  Williams  v.  Pawning,  47  J.  P.  486 ;  48  L.  T.  (n.s.)  672.  It 
is  to  be  observed  that  in  this  case  the  court  considered  the  evidence  and  decided  that 
there  was  no  evidence  to  justify  the  finding  of  the  justices  that  the  street  was  a  new 
street.  But  if  there  is  any  evidence  the  court  will  not  inquire  into  its  sufficiency, 
for  the  question  is  one  of  fact  for  the  justices  or  magistrates  to  determine.  See  Reg.  v. 
Shiel,  50  L.  T.  (n.s.)  590.  See  also  Gozzett  v.  Maiden  Urban  Sanitary  Authority  and 
St.  George's  Local  Board  (Bristol)  v.  Ballard,  iMst,  and  the  observations  on  this  subject 
in  the  notes  on  section  4,  a7ite,  p.  13. 

An  urban  sanitary  authority  made  the  following  bye-law  : — "  Every  person  who 
constructs  a  new  street  shall  cause  the  kerb  of  each  footpath  in  such  street  to  be  put 
in  at  such  level  as  may  be  fixed  or  approved  by  the  urban  sanitary  authority.  No 
person  shall  commence  the  erection  of  a  new  building  in  a  new  street  unless  and 
until  the  kerb  of  each  footpath  therein  shall  have  been  put  in  pursuant  to  the 
preceding  requirement.  Every  person  offending  against  this  bye-law  shall  be  liable 
for  each  offence  to  a  penalty  of  foi-ty  shillings."  It  was  held  that  this  bye-law  was 
void  as  being  unreasonable.  "  If  it  applied  only  to  the  particular  piece  of  tlie  street 
opposite  to  that  on  which  a  man  might  lie  going  to  build,  there  might  be  some 
ground  for  arguing  that  it  was  reasonable  ;  but  it  is  not  so,  for  if  it  means  anything 
it  means  that  each  owner  must  wait  until  the  whole  kerb  is  put  in."    Per  Geove,  J., 
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"  I  doubt  whether  the  authority  has  power  to  make  these  provisions  with  respect  In      Note  to 
matters  which  have  heeii  specifically  provided  for  by  the  150th  section,  since  they  Section  157, 

amount  to  imjwsing  on  landowners  an  absolute  duty  to  do  certain  things  under  pain   

of  incurring  a  penalty,  while  that  section  merely  provides  that  if  they  decline  to  do 
them  there  shall  be  no  penalty,  but  the  authority  shall  themselves  do  them  and 
recover  the  expenses."  Per  Hawkins,  J.  Eudland  v.  Sunderland  (Mayor,  d-c,  of), 
52  L.  T.  (N.s.)  616  ;  33  W.  R.  164  ;  49  J.  P.  359. 

Tlie  Sunderland  Local  Improvement  Act,  1885,  by  section  37,  enacts  that  it  shall 
not  be  lawful  for  any  person,  except  with  the  consent  of  the  corporation,  to  erect  or 
build,  or  begin  to  erect  or  build,  any  new  buildings  abutting  wpon  any  new  street  or 
jiart  of  a  new  street,  nor  until  the  carriageway  and  footway  of  such  new  street,  or 
2)art  of  a  new  street,  shall  have  been  formed  to  such  a  level  and  of  .such  a  width,  and 
constructed  and  sewered  to  the  satisfaction  of  the  corporation,  in  accordance  with 
section  150  of  tlie  Public  Health  Act,  1875.  The  appellants,  who  were  builders,  gave 
notice  to  the  Sunderland  local  authority,  the  respondents,  of  their  intention  to  lay 
out  a  certain  new  street,  the  plans  for  the  construction  of  which  were  apprijved  by 
the  respondents.  They  subsequently  gave  notice  that  they  intended  to  erect  four 
new  hou.ses  in  that  street,  tlie  plans  of  which  were  submitted  to  and  approved  by  the 
respondents.  The  appellants  began  to  erect  these  houses  abutting  upoa  or  fronting 
that  part  of  the  new  street  which  had  been  sewered,  levelled,  paved,  metalled, 
flagged,  and  channelled  to  the  satisfaction  of  the  respondents  ;  but  the  whole  of  the 
new  street  had  not  been  constructed  and  make  good  to  the  satisfaction  of  the  respon- 
dents within  section  37  of  the  Sunderland  Local  Improvement  Act,  1885.  The 
aj^pellants  were  .summoned  in  respect  of  the  infringement  of  that  section,  and  were 
fined.  They  appealed  : — Lleld,  on  apjjeal,  that  tlie  conviction  was  right,  and  that, 
as  the  appellants  had  given  notice  to  lay  out  the  whole  of  a  new  street,  the  urban 
authority,  under  their  local  Act,  were  entitled  to  withhold  their  consent  to  the 
erection  of  any  house  or  buihliiig  abutting  on  the  new  street,  uirlcss  the  whole  of  the 
new  street  was  constructed  and  sewered  to  their  satisfaction.  TVoodhUl  v.  Sunderland 
{Mayor,  dbc,  of),  51  J.  P.  356  ;  57  L.  T.  303 

The  widening  of  an  old  approach  to  a  block  of  Iniildings  newly  erected  for  work- 
men's dwellings,  and  let  out  in  separate  tenements,  was  held  not  to  constitute  the 
construction  of  a  new  street  within  the  meaning  of  the  Metropolis  Management  Act, 
1882,  s.  8.  Metropolitan  Board  of  Works  v.  Nathan,  54  L.  T.  (n.s.)  423  ;  34  W.  R. 
164  ;  50  J.  P.  502. 

This  sub-section  refers  to  the  buildings  on  the  side  of  the  street  as  well  as  to  the 
roadway.  The  word  construction  refers  both  to  roads  and  buildings  by  the  side  of 
roads.  Therefore  a  bye-law  was  held  to  be  valid  which  provided  that  no  building 
should  be  erected  by  the  side  of  any  new  street,  or  to  which  any  new  street  would 
form  the  only  carriage  approach  until  such  street  had  been  constructed  to  the 
approval  of  the  board.  Baker  v.  Portsrami.th  {Mayor,  d:c.,  of),  ante,  p.  206.  And  see 
per  Lord  Selbornk,  C,  in  Robinson  v.  Barton  Local  Board,  ante,  p.  207.  From  the 
judgment  in  the  latter  case,  however,  it  may  be  inferred  that  a  bye-law  cannot  be 
made  under  this  sub-section  for  the  jjiirpose  of  regidating  the  line  of  buildings,  for 
the  word  street  as  here  u.sed  means  the  public  way,  and  not  the  distance  from  the 
external  wall  of  a  house  (as  distinct  from  its  curtilage)  on  one  side  of  the  street  to  the 
external  wall  of  the  opposite  house  (if  there  is  one)  on  the  other  side.  The  bye-law 
in  that  case  provided  tliat  every  new  street  should  lie  laid  out  and  formed  of  such 
width  and  at  such  level  as  the  urban  authority  should  in  each  case  determine.  The 
House  of  Lords  held,  reversing  the  decision  of  the  Court  of  Appeal,  that  the  word 
"  width  "  in  the  above  section  and  in  the  bye-law  meant  width  of  roadway,  and  not 
width  between  houses  on  each  side  of  the  street  ;  a,nd  that  the  urlian  authority  were 
not  entitled  under  the  above  bye-law  to  disapprove  of  and  pull  down  houses  in  the 
course  of  erection  in  a  new  street  on  the  ground  that  the  building  line  was  too  near 
the  roadway. 

The  bye-laws  of  a  local  board  provided  : — "  (4)  Every  person  who  shall  lay  out  a 
new  street  shall  so  lay  out  such  street  that  the  width  thereof  shall  be  40  feet  at 
least."  "  (6)  Every  person  who  shall  construct  a  new  street  shall  provide  at  one  end, 
at  least,  of  such  street  an  entrance  of  a  ■width  equal  to  the  width  of  such  street,  and 
open  from  the  ground  upwards  :" — Held,  that  the  6tli  bye-law  was  intra  vires  and 
reasonable,  and  that  it  prevented  a  landowner  from  constructing  a  new  street  upon 
his  land  until  he  had  provided  an  entrance  to  the  new  street  of  the  specified  width, 
even  though  the  entrance  could  only  be  made  upon  the  land  of  another  person  over 
whom  he  liad  no  control: — Held  also,  that  the  "construction"  of  a  new  street 
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Note  to  included  the  buildinr;  of  the  houses  abutting  on  it,  and,  conset^uently,  that  the  hmd- 
Section  157.  owner  could  not,  until  an  adequate  entrance  had  been  provided,  erect  houses  abutting 
on  the  proi^osed  new  street.  Hendon  Local  Board  v.  Pounce,  42  Ch.  D.  602  ;  61  L.  T. 
(n.s.)  465  ;  38  W.  E.  377. 

In  Bromley  Local  Board  v.  Lloyd,  66  L.  T.  (n.s.)  462  ;  56  J.  P.  278,  a  person 
desired  to  construct  a  new  street  upon  land  to  which  he  was  entitled.  The  proposed 
entrance  to  the  new  street  was  a  lane,  which  was  a  public  rt)ad,  of  a  width  varying 
from  12  to  20  feet.  The  bye-laws  of  tlie  local  board  in  the  district  in  which  the 
proposed  new  street  was  situate  provided  :— (4)  Every  person  who  shall  layout  a 
new  street  wliich  shall  be  intended  for  use  as  a  cariiage-road  shall  so  lay  out  such 
street  that  the  width  thereof  shall  be  40  feet  at  the  least.  (8)  Every  person  who 
sljall  construct  a  new  street  shall  provide,  at  one  end  at  least  of  such  street,  an 
entrance  of  a  width  equal  to  tlie  width  of  such  street,  and  open  from  the  ground 
upwards.  KekewiCH,  J.,  held  that  the  person  proposing  to  construct  the  new 
street  was  under  the  obligation,  before  constructing  the  new  street,  to  provide  an 
entrance  of  the  width  prescrilied  by  the  bye-laws,  and,  fuither,  that  the  fact  that  the 
entrance  proposed  was  a  public  road  did  not  alter  the  obligation  above  mentioned 
if  the  public  road  was  of  less  than  the  prescribed  width,  and  he,  therefore,  granted 
an  interim  injunction.  But  when  the  case  was  tried  before  Wills,  J.,  he  gave 
judgment  for  the  defendant  on  the  ground  that  the  entrance  required  by  the  bye- 
law  meant  merely  a  practicable  way  into  the  street.    9  T.  L.  R.  306. 

The  respondents,  an  urban  sanitary  authority,  made  bye-laws  providing  that  every 
person  who  should  lay  out  a  new  street  exceeding  100  feet  in  length,  should  lay  ont 
such  street  as  a  carriage-road,  with  footways,  and  of  a  width  of  not  less  than  36  feet. 
The  appellant  was  lessee  of  a  piece  of  ground,  together  with  a  right  of  way  over  the 
adjoining  road  which  was  fifteen  feet  wide,  for  a  distance  of  more  than  100  feet,  and 
he  commenced  to  build  two  houses  on  the  ground  of  wliich  he  was  lessee,  but  did  not 
widen  the  road  over  which  he  had  a  right  of  way  to  36  feet.  He  was  summoned  by 
the  respondents  for  laying  out  a  new  street  of  a  width  of  less  than  36  feet  contrary 
to  the  bye-laws,  and  was  convicted,  but  it  was  held  on  appeal  that  wdiat  the  appellant 
had  done  in  commencing  to  erect  the  houses  on  the  jiiece  of  ground  adjoining  the 
road  did  not  amount  to  laying  out  a  new  street,  and  the  conviction  was  quashed. 
Gozsett  V.  Maldon  Urban  Sanitary  Authority  [1894],  1  Q.  B.  327  ;  70  L.  T.  (n.s.)  414  ; 
58  J.  P.  229.  And  in  another  case,  under  similar  bye-laws,  the  plaintiffs  sought  to 
restrain  the  defendants  from  laying  out  a  new  street  contrary  to  the  l>ye-laws  under 
the  following  circumstances.  In  the  plaintiff's  district  there  was  a  narrow  passage  or 
lane,  about  8  feet  wide  and  175  feet  long,  ending  in  a  cul-de-sac.  On  its  eastern  side 
was  a  row  of  cottages,  to  the  front  entrances  of  which  it  gave  access,  and  on  its 
western  side  was  a  strip  of  land  formerly  used  as  gardens  for  the  cottages  on  the 
eastern  side.  The  defendant  bouglit  this  strip  of  land,  and  built  on  it  three  houses 
fronting  into  a  public  thoroughfare  out  of  which  the  passage  or  lane  in  question  led, 
and  the  side  of  the  corner  house  of  the  three  abutted  on  the  i^assage  or  lane.  And  it 
was  held  that,  the  question  being  entirely  one  of  fact,  there  was  no  evidence  that  the 
defendant  had  made  or  was  intending  to  make  a  new  street,  and  an  injunction 
was  refused.  St.  George's  Local  Board  (Bristol)  v.  Ballard  [1895],  1  Q.  B.  702  ;  72 
L.  T.  (N.s.)  345  ;  43  W.  R.  409  ;  59  J.  P.  131  ;  11  T.  L.  R.  263. 

The  bye-laws  of  the  defendant  local  board  enacted  that  every  person  laying  out  a 
new  street  should,  if  it  were  a  principal  street,  lay  it  out  at  least  36  feet  wide,  and  in 
1875  the  board  approved  of  the  plan  of  an  estate  showing  the  street  which  was  the  sub- 
ject of  controversy,  as  intended  to  be  laid  out  36  feet  wide.  In  1887  the  relator  built 
three  houses  in  the  street  according  to  plans  approved  by  the  board,  and  now  souglit 
an  injunction  to  restrain  the  defendant  Bell  from  building  so  as  to  cause  the  street  to 
be  of  a  less  width  than  36  feet.  North,  J.,  refused  an  injunction  on  the  ground 
that  there  was  nothing  to  show  that  this  was  a  principal  street  within  the  meaning  of 
the  bye-laws.  Attorney-General  v.  Pudsey  Local  Board  and  Bell,  59  J.  P.  329  ;  39  Sol. 
Journ.  315. 

It  is  not  necessary  that  the  new  street  should  be  dedicated  to  the  public.  St. 
Mary  (Vestry  of)  v.  Barrett,  ante,  p.  14.  See  also  Bowles  v.  St.  Mary,  Islington,  ante, 
p.  14. 

An  urban  authority  made  a  bye-law  directing  that  all  new  streets  should  be  of  a 
width  of  not  less  than  10  feet.  Certain  ways  existed  communicating  with  the  backs 
of  the  houses,  and  used  by  the  urban  authority,  who  did  the  scavenging  of  the  town, 
for  the  purpose  of  obtaining  access  to  privies  and  ashpits  in  order  to  remove  the 
contents  thereof.  Plans  were  submitted  for  approval  to  the  urban  authority  showing 
ways,  such  as  above  described,  of  the  width  of  6  feet,  and  the  urban  authority,  who 
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had  published  a  bye-law  under  the  Act  prescribing  10  feet  as  the  minimum  width  of  Note  to 
new  streets,  refused  to  approve  such  jilans.  It  was  held,  discharging  a  rule  for  a  Section  157. 
mandamus  to  compel  the  ajiproval  of  the  plans,  that  the  ways  in  question  were 
"passages"  within  the  meaning  of  section  4,  and,  therefore,  were  " streets "  within 
the  meaning  of  that  section,  and,  therefore,  the  urban  authority  had  power  by 
section  157  (1)  to  make  bye-laws  with  respect  to  their  width  and  construction,  and 
the  bye-law  was  valid.  Reg.  v.  Goole  Local  Board  [1891],  2  Q.  B.  212  ;  60  L.  J.  Q.  B. 
617  ;  64  L.  T.  (n.s.)  595  ;  39  W.  R.  608  ;  55  J.  P.  535. 

A  line  of  railway  was  situate  in  a  deep  cutting,  and  was  crossed  by  a  bridge.  A 
line  of  houses  terminated  at  the  eastern  end  of  the  bridge,  and  after  crossing  the 
bridge  there  was  but  one  cottage,  and  the  roadway  ceased  to  be  a  2>ublic  thoroughfare, 
being  closed  by  a  private  gate.  It  was  held  that  the  road  ceased  to  be  a  new  street 
within  the  meaning  of  25  &  26  Vict.  c.  77,  at  the  eastern  extremity  of  the  bridge. 
London,  Brighton,  and  South  Coast  Railvxnj  Gomimnyv.  St.  Giles,  Gamberwell  {Vestry  of ), 
ante,  p.  184. 

The  Manchester  Improvement  Act  (8  &  9  Vict.  c.  cxli.),  s.  29,  provided  that  no 
street  should  be  made  of  less  widtli  than  24  feet ;  and  section  30  provided  that  it 
should  not  be  lawful  to  build  ^^•ithin  the  borough  any  houses  witli  their  fronts  facing 
each  other,  which  should  be  separated  from  each  other  by  a  space  of  less  than  24  feet 
wide.  It  was  held  that  these  provisions  prohibited  the  erection  in  a  street  of  two 
houses  at  the  same  time,  with  their  fronts  facing  each  other,  within  the  prescribed 
distance,  and  did  not  affect  the  erection  of  liuildings  not  in  a  street.  Beg.  v.  Side- 
botham,  28  L.  J.  M.  C.  189  ;  33  L.  T.  (o.s.)  187  ;  23  J.  P.  342. 

The  F.  Improvement  Act  incorporated  the  Towns  Improvement  Clauses  Act,  1847 
(10  &  11  Vict.  c.  34).  By  section  69  of  the  former  Act,  it  was  provided  that  no  new 
street  to  be  thereafter  laid  out,  should  be  of  less  width  than  40  feet,  but  by  the  general 
Act,  which  came  into  operation  in  cases  which  were  not  provided  for  by  any  special 
Act,  the  extreme  width  of  new  streets  intended  for  the  use  of  carriages  was  fixed  at 
30  feet.  A  street  had  some  years  previously  to  1873  been  laid  out  with  a  roadway 
of  25  feet,  but  the  corporation  had  given  notice  that  they  should  enforce  the  clause 
]iroviding  for  a  width  of  40  feet.  They  had  recently,  upon  the  application  of  the 
defendant,  waived  that  notice  and  approved  a  carriageway  of  25  feet.  It  was  held, 
however,  that  section  69  was  im2>erative,  and  that  the  corporation  could  not  permit 
a  deviation  from  tlie  Act.  It  was  also  held,  that  though  the  road  had  been  laid  out 
previously,  the  corporation  were  not  bound  to  interfei'e  until  the  building  operations 
were  actually  commenced  and  the  width  of  tlie  road  deiinitely  fixed.  Attorneij-General 
v.  Folkestone  {Corporation  of),  W.  N.  (1873),  p.  127. 

In  1830,  A.  projected  the  formation  of  a  sea-side  town  to  be  built  on  his  land,  and 
a  plan  was  prepared  showing  the  sites  of  various  proposed  roads,  streets,  and  squares. 
In  1833  a  private  Act  was  passed,  whereby  the  lands  described  on  the  plan  were 
made  a  distinct  parish  for  the  purposes  of  the  Act,  and  Commissioners  were  appointed 
in  whom  were  vested  all  roads,  streets,  and  ways,  then  made  and  used  by  tlie  public, 
or  thereafter  to  be  made  and  adopted  by  the  Commissioners  under  the  Act.  Before 
this  Act  passed  A.  had  sold  to  B.  several  of  the  plots  described  on  the  plan,  on  which 
were  delineated  the  sites  of  several  of  the  proposed  streets,  &c.  Before  and  after  the 
Act  numerous  houses  had  been  built,  and  some  of  the  streets  shown  on  the  plan  had 
been  wholly  or  partially  formed  and  adopted  by  the  Commissioners,  but  no  houses 
had  ever  been  erected  on  the  land  sold  to  B.,  which  was  used  as  agricultural  land. 
In  1868  the  Commissioners  gave  B.'s  devisees  notice  of  their  intention  to  take  posses- 
sion of  the  sites  of  the  proposed  streets,  &c.,  and  in  1871  they  proceeded  to  take  such 
possession.  It  was  held,  however,  that  they  had  no  right  to  do  so,  there  being  no 
roads  actually  made  for  them  to  adopt,  and  the  site  as  such  not  vesting  in  them. 
Mackett  v.  Heme  Bay  Commissioners,  37  L.  T.  (n.s.)  812. 

S.,  having  an  old  farmhouse  Avith  a  shop  front  abutting  on  a  lane,  and  other 
property  near,  gave  notice  to  the  urban  authority  of  his  intention  to  lay  out  a  street, 
and  submitted  a  plan  which  was  approved,  showing  the  alteration  and  proposed 
width  of  the  new  street,  which  involved  tlie  setting  back  of  the  shop  and  garden. 
He  did  nothing  to  carry  out  the  plan,  and  two  months  later,  put  in  a  new  shop  front 
and  rebuilt  the  garden  wall  on  the  old  site.  It  was  held  that  S.  had  done  nothing 
contrary  to  the  bye-law  relating  to  the  width  of  new  streets,  and  had  committed  no 
offence.    Sunderland  {Mayor,  dec,  of)  v.  Skinner,  53  J.  P.  660. 

A  street  which  leads  out  of  and  afterwards  back  into  the  same  street,  communicates 
at  both  ends  with  a  public  carriageway.  London  County  Council  v.  Edmimdson,  66 
L.  T.  (N.s.)  200  ;  56  J.  P.  343. 
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Note  to  (c)  See  the  requirements  of  3  &  4  Vict.  c.  85,  as  to  chimney?.  By  section  6  of  that 
Section  157.  Act,  "all  withs  or  partitions  between  any  chimney  or  flue  shall  be  of  brick  or  stone, 
and  at  least  equal  to  half  a  brick  in  thickness,"  upon  pain  of  forfeiting  a  sum  of 
money.  A  subsequent  local  statute  enacted  that  in  the  borough  of  H.  "  the  chimney 
and  flu(  s  of  every  new  building  shall  be  constructed  in  such  mode  and  of  such 
materials  and  dimensions  as  shall  from  time  to  time  be  determined  or  approved  by 
the  corjjoration,"  and  then  if  no  direction  should  be  given  by  the  c(jrporation  as  to 
constructing  chimneys,  prescribed  certain  directions  different  from  those  in  3  &  4 
Vict.  c.  85,  s.  6.  The  appellant,  within  the  Iwrough  of  H.,  built  a  chimney  which 
was  not  in  accordance  with  the  provisions  of  3  &  4  Vict.  c.  85,  s.  6,  and  was  convicted 
before  justices  of  an  oft'ence  against  that  Act : — Held,  that  the  subsequent  local  statute 
had  not  repealed  3  &  4  Vict.  c.  85,  s.  6,  within  the  borough  of  H.,  and  that  the  con- 
viction was  right.  Hill  v.  Hill,  1  Ex.  D.  411 ;  45  L.  J.  M.  C.  153  ;  35  L.  T.  (n.s.)  860  ; 

41  J.  P.  183. 

The  provision  as  to  bye-laws  relating  to  chimneys  is  new.  The  sub-section  does 
not,  however,  refer  to  rooms  nor  to  the  interior  of  buildings  beyond  what  may  be 
necessary  in  connection  with  the  subjects  mentioned. 

(d)  As  to  what  is  a  new  building,  see  section  159,  jJost,  p.  222,  and  the  notes  thereto. 
Observe  that  in  the  sub-section  the  word  "  site  "  is  not  used.  The  use  of  that  term 
in  the  41  &  42  Vict.  c.  32,  s.  16,  gave  rise  to  the  difticulty  which  came  before  the 
court  in  Blashill  v.  Chambers,  14  Q.  B.  D.  479  ;  53  L.  T.  38  ;  49  J.  P.  388.  It  is 
clear  that  the  word  site,  if  used  in  any  bye-law  made  under  this  Act,  would  not 
have  the  limited  meaning  it  possesses  in  tlie  Act  above  referred  to. 

An  ambulance  station  structurally  disconnected  with  any  l)uilding,  and  from  which 
the  public  were  rigorously  excluded,  was  held  not  to  be  a  public  building  within  the 
meaning  of  the  Metropolitan  Building  Act,  1855  (18  &  19  Vict.  c.  122),  s.  3.  Tliis 
decision  may  be  useful  in  construing  bye-laws  referring  to  or  excepting  from  their 
operation  public  buildinrit;.    Joslyne  v.  Aleeson,  53  Jj.  T.  (n.s.)  319  ;  49  J.  P.  805. 

(e)  As  to  the  person  liable  to  penalties  for  breach  of  bye-laws  as  to  buildings,  see 
Brown  v.  Edmonton  Local  Board,  post,  p.  219. 

The  appellant,  without  giving  any  notice  or  delivering  any  plans,  erected  certain 
structures  which  from  their  descri])tion  could  not  be  intended  for  residential  purposes, 
and  which  were  found  by  the  justices,  on  a  case  stated,  to  have  been  erected  for  a 
temporary  purpose  only  (the  storing  of  tools,  &c.,  during  the  erection  of  other 
buildings),  and  to  have  been  intended  to  be  pulled  down  l)y  the  appellant  when  that 
purpose  was  answered  : — Held,  that  the  bye-laws  as  to  new  buildings  did  not  apply 
to  such  a  structure,  but  that  if  they  did  they  were  unreasonal)le  and  bad.  Fielding 
V.  Ehyl  Improvement  Commissioners,  3  C.  P.  D.  272  ;  38  L.  T.  (n.s.)  223  ;  26  W.  R.  881 ; 

42  J.  "p.  311. 

B.,  being  owner  of  waste  ground  in  an  urban  district,  put  a  wooden  fence  along  the 
boundary  without  floor  or  roof.  He  let  the  place  to  R.,  who  sold  toys  during  tlie  sea- 
side season,  but  forbade  R.  to  attix  anything  to  the  structure.  R.,  without  B.'s  know- 
ledge, stretched  canvas  across  the  top  ot  the  fence  while  selling  toys,  and  left  the 
premises  in  Septemlier,  1889.  Thi'ee  days  later  B.  was  charged  with  erecting  a 
wooden  building  contrary  to  the  bye-laws  : — Held,  the  justices  were  wrong  in  con- 
victing B.,  the  mere  iact  of  being  owner  showing  no  oft'ence.  Bennett  v.  Skegness  Local 
Board,  54  J.  P.  469. 

An  advertising  company,  the  occupiers  of  a  plot  of  land  within  the  borough  of  S., 
which  plot  was  already  enclosed  by  a  wooden  hoarding,  raised  these  boarded  walls  or 
hoardings  to  a  height  of  from.  13  to  19  feet,  and  put  inside  upright  timbers,  and  con- 
nected the  boarding  on  the  sides  of  the  ground  by  cross  pieces  which  acted  as  ties. 
The  land  within  was  used  for  preparing  wood  for  hoardings  to  be  used  elsewhere.  It 
was  held  on  appeal  from  conviction  under  a  bye-law  that  the  structure  was  not  a  new 
building  ;  that  the  bye-laws  pointed  to  a  building  with  a  roof  and  capable  of  afl'ording 
protection  or  shelter,  and  that  the  word  "building"  in  the  bye-law  meant  some 
structure  containing  some  feature  contemplated  by  and  dealt  witih  in  the  bye-laws. 
Slaughter  v.  Sunderland  (Mayor,  dr.,  of),  60  L.  J.'M.  C.  91  ;  65  L.  T.  (n.s.)  250  ;  55 
J.  P.  519  ;  7  T.  L.  R.  296. 

B.  was  summoned  for  building  over  an  open  space  in  his  brewery  without  giving 
notice,  and  without  approval  of  the  local  board,  contrary  to  a  bye-law.  The  building 
was  a  boiler  substituted  for  a  smaller  one,  and  partly  sunk  in  the  ground  with  a 
casing  of  9-inch  brickwork,  4  feet  high,  leaving  the  top  of  the  boiler  uncovered.  It 
was  held  that  this  was  not  a  new  building  within  the  meaning  of  the  statute  and  bye- 
law.    Gery  v.  Black  Lion  Brewery  Company,  55  J.  P.  711. 

By  section  111  of  the  Hastings  Improvement  Act,  1885,  "the  making  of  any 
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addition  to  an  existing  building  by  raising  any  part  thereof    ....    shall  for  all      Note  to 

the  purposes  of  this  Act  and  of  any  other  local  Act  for  the  time  being  in  force  within  Section  157. 

the  borough,  and  of  the  Public  Health  Acts,  and  of  any  bye-law  made  thereunder 

respectively,  ha  deemed  to  be  the  erection  of  a  '  new  building,'  and  the  word  building 

shall,  for  all  such  purposes,  include  an  erection  or  building  of  a  permanent  character 

of  whatever  material  constructed."    By  a  bye-law  under  this  section,  "  Every  person 

who  shall  intend  to  erect  a  building  or  otherwise  to  execute  any  work  to  wdiich  any 

of  the  bye-laws  relating  to  new  buildings  may  ap2>ly,  shall  before  beginning  to  erect 

such  building  or  to  execute  such  work,  deliver  or  send,  or  cause  to  be  delivered  or 

sent,  to  the  surveyor  of  the  sanitary  authority  notice  in  writing  in  which  shall  be 

specified  the  date  on  which  such  person  will  begin  to  erect  such  building  or  to  execute 

such  work  ;"  and  by  bye-law  87  a  penalty  is  imposed  for  offences  against  the  bye-laws. 

The  respondent,  a  builder,  had  built  a  house  with  a  conservatory  on  the  first  floor,  in 

accordance  with  plans  duly  passed  by  the  sanitary  authority.    Subsequently  the 

respondent  pulled  down  the  conservatory,  and  in  its  place  built  a  bedroom,  a  portion 

of  one  of  the  external  walls  of  the  house  being  j'aised  for  that  purpose  ;  the  bedroom 

was  of  the  same  height  as,  and  occupied  no  greater  space  than,  the  conservatory  fur 

which  it  was  substituted.    No  notice  under  bye-law  81  was  sent  by  the  resi)ondent 

to  the  surveyor  before  the  erection  of  the  bedroom.    Upon  a  summons  charging  the 

respondent  with  not  giving  such  notice  before  beginning  to  erect  a  building  to  which 

the  bye-laws  relating  to  new  buildings  applied,  the  justices  held,  that  as  the  bedroom 

when  erected  did  not  occupy  any  greater  s^^ace  than  was  previously  occupied  by  the 

conservatory,  the  respondent  had  not  by  the  erection  of  the  bedroom  made  an  addition 

to  an  existing  building  within  the  meaning  of  section  111  of  the  Hastings  ImjDrove- 

ment  Act,  1885.    It  ■was  held  that  the  justices  were  wrong,  and  that  the  mere  fact 

that  the  bedroom  occupied  no  greater  space  than  the  erection  for  which  it  was  sulj- 

stitutecl  did  not  necessarily  prevent  its  being  an  addition  to  an  existing  building 

within  the  meaning  of  the  section.    Meadows  v.  Taulor,  24  Q.  B.  D.  717  ;  59 

L.  J.  M.  C.  99  ;  62  L.  T.  (n.s.)  658  ;  54  J.  P.  757.    But  a  conservatory,  15  feet  long 

and  9  feet  deep,  made  of  wood  and  glass,  and  built  against  the  side  of  a  house,  was 

held  not  to  be  within  the  usual  bye-law  relating  to  the  construction  of  walls  of  new 

buildings.    Hibbert  v.  Acton  Local  Board,  5  T.  L.  R.  274.    See,  however,  Leicester 

(Corporation  of)  v.  Broicn,  62  L.  J.  M.  C.  22  ;  67  L.  T.  (n.s.)  686  ;  41  W.  R.  78  ; 

57  J.  P.  70  ;  9  T.  L.  R.  8  ;  5  R.  35,  decided  as  to  what  is  a  building  under  section 

3  of  the  Public  Health  (Buildings  in  Streets)  Act,  1888,  post. 

A  steam  roundabout,  shooting  gallery,  and  caravans  were  held  not  to  be  "  wooden 
structures  or  erections  of  a  movable  or  temporary  character  "  within  the  meaning  of 
45  Vict.  c.  14,  s.  13.  Hall  v.  Smallpiece,  59  L.  J.  M.  C.  97  ;  54  J.  P.  710.  In 
another  case  a  builder's  office  constructed  of  wood  and  roofed  with  zinc,  placed  upon 
iron  wheels  to  enable  it  to  be  wheeled  about  to  any  place  where  building  operations 
were  being  carried  on,  and  kept,  when  not  required  at  any  such  place,  in  the  builder's 
own  yard,  and  used  as  a  pay  office  for  his  men,  was  held  not  to  be  within  the  same 
words.  London  County  Council  v.  Pearce  [1892],  2  Q.  B.  109  ;  66  L.  T.  (n.s.)  685  ; 
40  W.  R.  543  ;  56  J.  P.  790  ;  8  T.  L.  R.  531.  So  also  of  a  bungalow  constructed  of 
wood  and  corrugated  iron  and  erected  on  a  piece  of  land  for  purpose  of  exhibition 
and  sale  but  not  for  occupation  in  the  place  where  it  was  so  erected.  London,  County 
Council  V.  Humphreys  [1894],  2  Q.  B.  755  ;  63  L.  J.  M.  C.  215  ;  71  L.  T.  (n.s.)  201  ; 
43  W.  R.  13  ;  58  J.  P.  734  ;  10  T.  L.  R.  594  ;  10  R.  533.  See  also  on  the  construction 
of  the  same  Act,  London  County  Council  v.  Chandler,  60  L.  J.  M.  C.  114  ;  55  J.  P.  679. 

By  the  Metropolitan  Building  Act,  1855  (18  &  19  Vict.  c.  122),  s.  27,  rule  4,  every 
warehouse  or  other  buililing  used  for  the  purposes  of  trade  or  manufacture  contain- 
ing more  than  216,000  cubic  feet,  shall  be  divided  by  party  walls.  By  section  8, 
rule  2,  no  buildings  shall  be  united,  if  when  so  united  they  will  be  in  ccmtravention 
of  the  Act.  Within  the  limits  of  the  Act  the  respondent  added  to  a  building  pre- 
viously erected  a  new  building,  without  separating  them  by  ])arty  walls  ;  the  addition 
was  made  by  taking  down  one  of  the  external  walls  of  the  old  building,  and  then 
erecting  the  new  building  against  the  old  one.  The  addition  contained  less  than 
216,000  cubic  feet,  but  the  two  buildings  taken  together  contained  more  than  that 
quantity.  It  was  held  that  the  buildings  had  been  united  in  contravention  of  the 
statute,  and  must  be  separated  by  a  party  wall.  Scott  v.  Leqg,  2  Ex.  U.  39  ;  46 
L.  J.  M.  C.  117  ;  35  L.  T.  (n.s.)  487.  But  this  decision  was  reversed  in  the  Court 
of  Appeal,  on  the  ground  that  the  old  building  was  not  suV)ject  to  the  Act,  and  the 
new  one  only  to  the  extent  of  the  addition.  10  Q.  B.  D.  236  ;  46  L.  J.  M.  C.  267  ; 
36  L.  T.  (n.s.)  456 ;  25  W.  R.  694  ;  41  J.  P.  773. 

Therefore  it  would  appear  that  bye-laws  would  by  vutue  of  this  proviso  have  the 
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Note  to  like  limited  application.  See  Shiel  v.  Sunderland  {Mayor  of),  cited  in  the  notes  to 
Section  157.  section  159,  fost,  p.  222. 

With  regard  to  the  prevention  of  fire  it  may  be  noted  that  the  words  "  incom- 
bustible materials"  as  used  in  section  19  of  the  Metropolitan  Building  Act,  1855 
(18  &  19  Vict.  c.  122),  have  been  held  to  mean  wholly  incombustible  materials  and 
not  to  include  duroline.  Payne  v.  IVricjht  [1892],  1  Q.  B.  104  ;  61  L.  J.  M.  C.  7  ; 
65  L.  T.  (N.s.)  612  ;  40  W.  R.  191  ;  56  J.  P.  120  ;  8  T.  L.  R.  54. 

The  L.  Improvement  Act  enacted  that  no  one  should,  without  the  previous  consent 
of  the  local  board,  erect  dwelling-honses  in  blocks  of  eight  houses  back  to  back,  and 
that  an  open  space  should  be  left  at  the  end  of  each  block,  on  the  land  of  the  owner, 
not  less  than  15  feet  wide,  or  that  such  houses  should  have  at  their  front  or  back  a 
space  of  154  square  feet.  R.  added  two  back-to-back  houses  to  other  eight  which  had 
been  built  before  the  passing  of  the  Act  by  another  owner  of  tlie  adjacent  piece  of 
land  : — Held,  that  R.  had  erected  a  block  of  houses  within  the  meaning  of  the 
enactment,  and  that  it  was  immati-rial  whether  the  houses  were  all  built  by  the 
same  owner  or  some  were  built  before  the  Act :— Held,  also,  that  the  enactment  as 
to  open  spaces  was  additional  to  and  not  in  substitution  for  the  first  part  of  the 
section.    Robshato  v.  Leeds  (Mayor  of),  39  J.  P.  149. 

With  regard  to  the  meaning  of  the  term  j^arty-wall  when  used  in  bye-laws,  see  the 
judgment  of  Fry,  J.,  in  JVa.tson  v.  Gray,  14  Ch.  D.  192  ;  49  L.  J.  Ch.  243  ;  42  L.  T. 
(n.s.)  294 ;  28  W.  R.  438  ;  44  J.  P.  537  ;  and  the  dehnition  given  in  the  London 
Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.). 

With  reference  to  the  meaning  of  the  expression  "topmost  storey"  when  used  in 
bye-laws,  see  Foot  v.  Hodgson,  25  Q.  B.  D.  160  ;  59  L.  J.  Q.  B.  343.  There  it  was 
held  that  a  topmost  storey  need  not  necessarily  be  contained  within  four  vertical 
walls,  and  that  floors  or  rooms  enclosed  on  three  sides  by  vertical  walls  and  in  front 
by  the  sloping  roof  of  the  house  were  storeys.  And  see  the  definition  in  the  London 
Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.). 

(/)  As  to  the  ventilation  of  buildings,  see  the  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  Vict.  c.  34),  ss.  110 — 115.  These  sections  are  not,  however,  incor- 
porated with  this  Act,  and  are,  therefore,  applicable  only  when  there  is  a  local  Act  in 
force. 

A  bye-law  was  made  by  a  town  council  as  a  local  board,  that  wherever  any  open 
space  had  been  left  belonging  to  any  building,  it  should  never  afterwards  be  built 
upon  without  consent  of  the  council,  and  without  liaving  an  open  space  of  a  specified 
size  and  dimensions.  It  was  held  that  if  it  applied  to  old  buildings  it  was  invalid. 
Tiicker  v.  Rees,  7  Jur.  (n.s.)  629  ;  25  J.  P.  789. 

A  local  board  made  a  bye-law  that  every  building  to  be  erected,  and  used  as  a 
dwelling-house,  should  have  an  open  space  exclusively  belonging  thereto  to  the 
extent  at  lea.st  of  500  square  feet,  free  from  any  erection  thereon  above  the  level  of 
the  ground  : — Held,  that  this  was  a  valid  bye-law,  and  that  justices  might  find  as  a 
fact  that  a  small  wooden  fence,  3  feet  6  inches  high,  erected  round  the  house,  was 
an  erection  within  the  meaning  of  the  bye-law.  Adams  v.  Bromley  Local  Board, 
37  J.  P.  662. 

A  local  improvement  Act  authorised  bye-laws  to  be  made  for  sufficiency  of  space 
about  buildings.  One  of  such  bye-laws  provided  that  every  new  building  should 
have  in  the  rear  or  side  thereof  an  open  space  of  at  least  150  square  feet,  and  that 
wherever  any  open  space  bad  been  left  when  the  building  was  approved  such  sjjace 
should  not  afterwards  be  built  upon  without  approval  : — Held,  that  the  bye-law  was 
invalid  so  far  as  it  prohibited  future  buildings  in  the  space  on  the  rear.  Quinhy  v. 
Liverpool  {Mayor  d-c.,  of),  53  J.  P.  213.  The  ground  of  this  decision  appears  to  have 
been  that  under  the  bye-law  as  it  stood  the  open  space  could  never  have  been  built 
npon  whatever  its  extent  might  be. 

A  bye-law  provided  that  every  building  to  be  erected,  and  used  as  a  dwelling-house, 
should  during  such  use  have  in  the  rear  or  at  the  side  thereof,  an  open  space  exclu- 
sively belonging  thereto  to  the  extent  of  at  least  150  square  feet,  free  from  any  erection 
above  the  level  of  the  ground  other  than  a  privy  ;  but  that  M'here  there  was  a  water- 
closet  and  no  other  privy,  an  open  space  of  not  less  than  100  feet  might  be  allowed, 
and  that  the  distance  across  such  open  .space  betweeir  every  such  buihling  and  the 
opposite  property  at  the  rear  or  side,  exclusive  of  any  common  passage,  should  be  10 
feet  at  least  if  such  building  were  two  storeys  in  height  above  tiie  level  of  such  open 
space,  the  distance  across  should  be  15  feet  ;  if  three' storeys,  20  feet ;  if  more  than 
three  storeys,  25  feet :— Held,  that  the  space  required  to  be  left  between  the  building 
to  be  erected  and  the  opposite  property  "must  be  co-extensive  with  the  lijie  of  demar- 
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cation  between  such  building  and  the  opposite  property,  and  tliat  at  no  point      Note  to 
should  a  less  distance  than  that  prescribed  by  the  bye-law  intervene  between  them.  Section  l57. 

exclusive  of  any  common  passage.    Anderton  v.  Righy,  13  C.  B.  (n.s.)  603  ;  S.  C,   

Anderton  v.  Birkenhead  Improvement  Covvraissioners,  9  Jur.  (n.8.)  1058  ;  32  L.  J. 
M.  C.  137. 

The  respondent  was  convicted  of  imlawfnlly  permitting  to  lie  used  as  a  dwelling- 
house  a  certain  building,  contrary  to  the  West  Hartlepool  Improvement  Act  (33  &  34 
Vict.  c.  cxiii).  In  1867,  one  L.,  wishing  to  convert  his  dwelling-house  into  a  lock-up 
shop  and  warehouse  applied  to  the  commissioners  for  permission,  v/hich  was  granted 
on  condition  that  if  again  used  as  a  dwelling-house  it  should  be  altered  so  as  to  leave 
an  open  space  at  the  back.  The  premises  were  bought  by  the  respondent  in  1878, 
and  he  knew  nothing  of  the  condition.  In  1883  it  was  let  for  five  years,  and  was 
latterly  used  as  a  restaurant.  It  was  held  that  the  justices  were  right,  as  the  local 
Act  applied  to  then  existing  buildings  retrospectively.  JVest  Hartlepool  Gommissioners  v. 
Levy,  50  J.  P.  196. 

The  L.  improvement  commissioners  made  a  bye-law  that  every  person  erecting  a 
new  building  to  be  used  as  a  dwelling-house  should  provide  in  the  rear  thereof  an 
open  space  exclusively  belonging  thereto,  to  the  extent  of  at  least  150  scpiare  feet,  free 
from  any  erection  thereon  above  the  level  of  the  ground,  and  should  cause  the 
distance  across  such  open  space  between  every  such  building  and  the  opposite 
propeity  at  the  rear  to  be  10  feet  at  least,  and  if  such  building  be  25  feet  in  height, 
should  cause  such  distance  across  to  be  at  least  20  feet.  An  infoi'mation  being  pre- 
ferred against  P.  for  a  breach  of  the  bye-law,  it  was  proved  that  he  had  erected  within 
the  jurisdiction  of  the  commissioners  a  new  building  to  be  used  as  a  dwelling-house, 
25  feet  in  height ;  that  there  was  in  the  rear  of  the  liuikling  an  open  space  exclusively 
belonging  thereto  to  the  extent  of  700  square  feet ;  that  the  distance  across  such  open 
space  between  such  buililing  and  the  boundary  of  the  opposite  property  at  the  rear 
thereof,  including  the  width  of  the  street  which  divided  the  building  from  the 
ojiiposite  property,  was  52  feet  ;  and  that  the  land  exclusively  belonging  to  such 
building  was  bounded  in  the  rear  by  a  fiublic  street,  and  that  the  distance  across  the 
open  space  between  the  building  and  the  public  street  was  8  feet : — Held,  on  case 
stated,  that  on  the  true  construction  of  the  bye-law,  the  yjublic  street  was  the 
"  opposite  property,"  and  that  as  P.  had  not  caused  the  distance  across  the  open 
space  between  his  building  and  the  opposite  property  to  be  at  least  20  feet, 
he  had  committed  a  breach  of  the  bye-law.  Jones  v.  Parry,  57  L.  T.  492  ;  62 
J.  P.  69. 

A  bye-law  provided  that  15  square  feet  air  space  should  be  left  open  in  the  rear  of 
a  new  building.  It  was  held  that  where  a  person  built  in  contravention  of  this  bye- 
law  within  the  15  feet,  the  local  authority  might  pull  down  the  offending  building  so 
long  as  they  did  it  so  as  not  to  cause  unnecessary  damage.  Jagger  v.  Doncaster  Rural 
Sanitary  Authority,  54  J.  P.  438. 

(g)  A  toll-house  erected  under  a  local  Turnpike  Act  was  held  to  be  within  the 
corresponding  provisions  of  11  &  12  Vict.  c.  63,  s.  53.  Tunstall  Turnjnke  Trudecs  v. 
Lowndes,  20  i.  P.  374,  being  thus  included  within  the  term  "  building." 

A  bye-law  that  no  dwelling-house  shall  be  erected  without  having  at  the  rear  or 
side  a  sufficient  roadway  for  the  purpose  of  affording  efficient  means  of  access  to  the 
privy  or  ashpit  belonging  to  the  house,  was  held  not  to  be  legal.  Waite  v.  Garston 
Local  Board,  L.  E.  3  Q.  B.  5  ;  37  L.  J.  M.  C.  19  ;  17  L.  T.  (n.h.)  201  ;  16  W.  R.  78  ;  32 
J.  P.  228.  Per  Cockburn,  C.J.  :  A  proviso  at  the  end  of  such  a  bye-law  which  leaves 
it  in  the  discietion  of  the  local  board  to  enforce  it  or  not  does  not  render  it  valid. 

B.  was  charged  with  erecting  new  fniildings  not  in  accordance  with  the  deposited 
plans,  in  that  certain  tub-closets  were  not  in  the  position  shown  on  the  plans,  having 
been  erected  from  15  to  27  feet  distant  from  the  main  building  instead  of  2^  feet  as 
shown  in  tlie  plans.  It  was  held  that  the  tub-closets  were  privies,  and  that  the 
defendant  was  rightly  convicted  on  a  charge  of  exec\iting  works  without  previously 
deposited  plans.  Burton  v.  Acton,  51  J.  P.  566.  Where  a  bye-law  required  that 
every  person  intending  to  erect  a  building  sliouLl  send  in  complete  plans  and 
sections  of  every  floor,  showing  the  position,  form,  ami  dimensions  of  every  part  of 
the  intended  building,  but  tliere  was  no  bye-law  against  building  contrary  to 
deposited  plans,  and  the  respondent  sent  in  plans  which  were  approved,  but  after- 
wards, without  sending  in  fresh  plans,  made  substantial  alterations  by  diminishing 
the  height  of  the  floors  of  the  buihling,  it  was  held  that  he  ousht  to  be  convicted  of 
a  breach  of  the  bye-law  requiring  the  deposit  of  plans.  James  v.  Masters  [1893],  1 
Q.  B.  365  ;  67  L.  T  (n.s.)  855  ;  41  W.  R.  174  ;  57  J.  P.  167  ;  5  R.  112. 
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Note  to  An  ui'ban  sanitary  authority  made  the  following  bye-law  : — "  No  new  house  shall 
Section  157.  be  occupied  until  the  house  drainage  has  been  made  and  completed,  nor  until  such 
house  has  been  certified  by  the  local  board,  or  their  ofticer  authorised  to  give  such 
certificate,  after  examination,  to  be  in  every  respect  fit  for  human  habitation  in 
their  or  his  opinion  :" — Held,  on  case  stated,  that  the  bje-law  was  reasonable 
and  not  inconsistent  with  any  of  the  provisions  of  the  Act,  and,  therefore,  valid. 
Horsell  v.  Sioindon  Neio  Town  Local  Board,  52  L.  T.  732  ;  52  J.  P.  597  ;  W.  N. 
(1888),  97. 

(/i)  See  as  to  this  si^bject,  sections  46,  97,  ante,  pp.  73,  121,  and  the  Housing  of  the 
Working  Classes  Act,  1890,  ^osf. 

(i)  It  was  held  under  21  &  22  Vict.  c.  98,  s.  34,  that  a  local  board  could  not  make 
a  bye-law  that  before  beginning  to  dig  or  lay  the  foundation  of  any  new  building,  a 
written  notice  of  one  month  at  the  least  should  be  left  with  the  clerk  of  one  of  the 
monthly  meetings  of  the  board,  accompanied  with  the  plans  and  sections.  It  was 
also  held  that  if  a  person  gave  notice  of  intention  to  build,  and  left  plans  and 
sections,  he  might  at  once  commence  the  building,  sribject  to  the  right  of  the  board 
to  alter  or  pull  it  clown  if  not  in  conformity  with  the  bye-laws.  Hattersley  v.  Burr, 
4  H.  &  C.  523  ;  14  L.  T.  (n.s.)  565.  This  case  and  the  previous  one  of  Young  v. 
Edwards,  j^ost,  p.  217,  were  discussed  in  Hall  v.  Nixon,  L.  R.  10  Q.  B.  152  ;  44 
L.  J.  M.  C.  51  ;  32  L.  T.  (n.s.)  87  ;  23  W.  R.  612  ;  39  J.  P.  341.  There  a  bye-law  was 
held  to  be  reasonable  and  valid  which  required  every  person  intending  to  erect  a 
new  building,  to  give  14  days' notice,  and  to  deliver  plans  and  sections  to  the  surveyor 
of  the  board,  and  which  provided  that  any  person  erecting  a  new  building  without 
delivering  such  notice  and  plans,  or  without  having  the  plans  approved  by  the  board, 
should  be  liable  to  a  penalty.  Hattcrsley  v.  Burr  was  distinguished  on  the  grouncl 
that,  under  the  bye-law  in  that  case,  a  builder  might  be  delayed  two  months.  The 
provision  for  giving  notice  is  not  inconsistent  with  the  power  to  pull  down  buildings 
erected  in  contravention  of  the  bye-laws  under  a  bye-law  or  irnder  the  next  section, 
for  the  beginning  to  build  witliout  notice  may  subject  the  builder  to  a  penalty,  while 
the  buildings  erected  in  contravention  of  the  bye-laws  may  be  pulled  down.  Per 
QuAiN,  J.,  in  Hall  v.  Nixon,  and  see  the  next  section.  It  .should  be  observed  here 
that  penalties  for  building  in  contravention  of  a  bye-law  without  the  a^Dproval  of 
the  local  authc>rity  cannot  be  recovered  unless  the  local  authority  have  exercised 
their  power  of  disapi)roval  within  the  month  prescribed  by  the  next  section.  Clarke  v. 
Bloomjidd,  1  T.  L.  R.  323.  With  reference  to  the  time  within  which  proceedings 
under  tlie  bye-laws  must  be  taken,  see  the  cases  cited  in  the  notes  to  the  next  section 
as  to  continuing  ofl'ences. 

Section  99  of  a  local  Act  jDrovided  that  every  house  to  be  thereafter  erected  on 
vacant  land,  except  corner  houses,  should  have  a  back  yard  or  other  vacant  ground 
or  area  of  not  less  length  than  eight  feet  extending  from  the  main  building  for  the 
whole  length  of  such  building  ;  and  section  101  required  a  plan  to  be  furnished  to 
the  local  board  by  persons  intending  to  build,  showing  the  particulars  required  by 
the  Act.  A  builder  submitted  a  plan  of  four  new  houses  having  vacant  ground  at 
the  side  but  not  at  the  back.  The  board  disapjiroved  the  plan  as  not  complying 
with  section  99,  but  the  party  commenced  to  build  notwithstanding.  It  was  held 
that  whether  section  99  required  the  vacant  space  to  be  at  the  back  or  not,  the 
party  was  rightly  convicted  of  an  offence  against  section  101.  Pearson  v.  Kingston- 
iipon-Hull  Local  Board,  3  H.  &  C.  921  :  35  L.  J.  M.  C.  36  :  13  L.  T.  (n.s.)  180  : 
29  J.  P.  711. 

A  bye-law  providing  that  every  person  who  should  intend  to  erect  a  building 
or  to  rebuild  any  existing  house  should  give  notice  in  writing  of  his  intention  to 
the  sanitary  authority  and  should  accompany  such  notice  with  a  plan,  was  held 
reasonable  and  valid.  Ballinncna  (Commissioners  of)  v.  McKay,  Ir.  Rep.  17 
Ch.  D.  605.  ^         V  j;  J,  l 

(k)  A  bye-law  requiring  plans  of  new  buildings  and  showing  the  position  of  such 
buildings  and  of  adjoining  buildings,  was  held  to  be  legal  in  Slee  v.  Bradford 
(Mayor  of),  ante,  p.  203.  Bye-laws  made  under  this  section  may  require  plans  of  a 
similar  kind.  It  has  been  lield  that  it  is  reasonable  to  make  bye-laws  enabling  the 
urban  authority  to  retain  rhe  plans  of  intended  buildings,  although  such  plans  be 
disapproved  of  and  rejected.  Gooding  v.  Ealing  Local  Board,  1  C.  &  E.  359  ;  1 
T.  L.  R.  62. 

{I)  See  the  next  section  and  the  provisions  as  to  expenses  contained  therein, 
(m)  This  power  is  not  confined  to  bye-laws  relating  to  structure,  but  may  be 
extended  to  and  incorporated  in  bye-laws  as  to  the  giving  of  notices  and  the  deposit 
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of  plans.    Baker  v.  Portsmouth  (Mayor  of),  3  Ex.  D.  157  ;  47  L.  J.  Ex.  223  ;  37      Note  to 
L.  T.  (N.s.)  822  ;  2(3  VV.  K  303  ;  42  J.  P.  278,  affirming  3  Ex.  D.  4  ;  37  L.  T.  (n.S.)  Section  157. 
381  ;  25  W.  R.  677. 

(ft)  These  words  remove  the  ambiguity  which  gave  rise  to  Brown  v.  Holyhead 
Local  Board,  1  H.  &  C.  601  ;  32  L,  J.  Ex.  25  ;  7  L.  T.  (n.s.)  332  ;  11  W.  K.  71  ;  27 
J.  P.  184  ;  and  Youny  v.  Edwards,  33  L.  J.  M.  C.  227  ;  11  L.  T.  (n.s.)  424  ;  Baryess 
V.  Peacock,  16  C.  B.  (n.s.)  624  ;  10  L.  T.  (n.s.)  617  ;  10  Jur.  (n.s.)  803. 

A  bye-law  made  by  an  urban  authority  provided  that  e\'ery  new  street  should  be 
laid  out  and  formed  of  such  width  and  at  such  level  as  the  urban  authority  should 
in  ( ach  case  determine  : — Held,  reversing  the  decision  of  the  Court  of  Apjjeal,  that 
ividth  in  the  text  and  in  the  bye-law  meant  width  of  roadway,  and  not  width 
between  houses  on  each  side  of  the  street  ;  and  that  the  urban  authority  were  not 
entitled  under  the  above  bye-law,  or  any  other  of  their  existing  bye-laws,  to  dis- 
approve of  and  pull  down  houses  in  the  course  of  erection  in  a  new  street  on  the 
ground  that  the  building  line  was  too  near  the  roadway.  Robinson  v.  Barton  Local 
Board,  8  App.  Cas.  798  ;  53  L.  J.  Ch.  226 ;  50  L.  T.  '(n.s.)  57  ;  32  W.  R.  249  ;  48 
J.  P.  276. 

(o)  This  is  a  new  provision. 

Railway  arches  enclosed  and  let  for  being  used  as  a  stable,  were  held  to  be  still 
buildings  belonging  to  a  railway  company  so  as  to  be  exempt  from  the  provisions  of 
the  Metropolitan  Building  Act,  1855  (18  &  19  Vict.  c.  122),  s.  49.  Re  Badger,  8 
E.  &  B.  728  ;  30  L.  T.  (o.s.)  285  ;  S.  C.,  suh-nom.  North  Kent  Raibvay  Company  v. 
Badger,  27  L.  J.  M.  C.  106  ;  22  J.  P.  160.  See  Coole  v.  Loveqrove  [1893],  2  Q.  B.  44  ; 
62  L.  J.  M.  G.  153  ;  69  L.  T.  (n.s.)  19  ;  41  W.  R.  570;  57  j.  P.  647. 

See  also  the  London  and  Blackwall  Railway  Company  v.  Limehouse  Board  of  Works, 
3  K.  &  J.  123  ;  26  L.  J.  Ch.  164  ;  28  L.  T.  (b.s.)  140  ;  20  J.  P.  7«9. 

But  this  proviso  does  not  enable  a  riiilway  company  to  build  cottages  for  their 
servants  without  complying  witli  the  bye-laws,  for  such  buildings  are  not  "used  for 
the  purposes  of"  the  railway  within  the  meaning  of  the  proviso.  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Comiumy  v.  Barnsley  Union  (Guardians  of),  56 
J.  P.  149  ;  67  L.  T.  (n.s.)  119. 


158.  Where  a  notice,  plan,  or  description  of  any  work  is  required  As  to  com- 
by  any  bye-la     made  by  an  urban  authority  (a)  to  be  laid  before  that  n\enoement 

•/  \  '  q4-  works  SiTiQ. 

authority,  the  urban  authority  shall,  within  one  nionth(/')  after  the  removal  of 
same  has  been  delivered  or  sent  to  their  surveyor  or  clerk,  signify  in  works  made 
writing(c)  their  approval  or  disapproval((^)  of  the  intended  work  to  the  ^""''[a^^g ''^ 
person  proposing  to  execute  the  same  ;  and  if  the  work  is  commenced 
after  stach  notice  of  disapproval,  or  before  the  expiration  of  sitch  month 
without  such  approval,  and  is  in  any  respect  not  in  conformity  with  any 
bye-law  of  the  itrban  authority,  the  urban  authority  may  cause  so  much 
of  the  work  as  has  been  executed  to  be  pulled  down  or  removed, (e) 

Where  an  urban  authority  incur  expenses  in  or  about  the  removal  of 
any  work  executed  contrary  to  any  bye-law,  such  authority  may  recover 
in  a  summary  manner( /')  the  amount  of  such  expenses  either  from  the 
person  executing  the  works  removed  or  from  the  person  causing  the 
works  to  be  executed,  at  their  discretion. (^) 

Where  an  urban  authority  may,  under  this  section,  pull  down  or 
remove  any  work  begun  or  executed  in  contravention  of  any  bye-law, 
or  where  the  beginning  or  the  execution  of  the  work  is  an  oti'ence  in 
respect  whereof  the  offender  is  liable  in  respect  of  any  bye-law  to  a 
penalty,  the  existence  of  the  work  during  its  continuance  in  such  a  form 
and  state  as  to  be  in  contravention  of  the  bye-law  shall  be  deemed  to  be 
a  continuing  offence,(/()  but  a  penalty  shall  not  be  incurred  in  respect 
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Seetion  158.  thereof  after  the  expiration  of  one  year  from  the  day  when  the  offence 
was  committed  or  the  bye-law  was  broken. 

(a)  These  words  are  general,  and  do  not  restrict  the  urban  authority  to  bye-laws 
made  under  this  Act.  It  appears  to  apply  equally  to  bye-laws  made  by  any  pre- 
viously existing  authority.    See  section  326,  post. 

(b)  This  means  a  calendar  month.  52  &  53  Vict.  c.  63,  s.  3.  The  time  cannot  be 
extended  by  the  bve-laws.  Clarke  v.  Bloomfield,  "Times,"  5th  March,  1885;  1 
T.  L.  K.  323. 

(c)  As  to  the  authentication  of  this  notice  of  approval  or  disapproval,  see 
section  266,  i)ost- 

(d)  The  disapproval  will  be  of  no  avail  if  the  builder  can  show  that  he  has  not 
disobeyed  any  bye-law,  but  it  will,  of  course,  be  perilous  to  proceed  until  approval. 

The  authority  must  either  approve  or  disapprove.  They  cannot  inquire  into  the 
right  or  title  of  a  person  to  build  on  the  land  to  which  his  plans  relate.  See  Ex 
imrte  Crosby,  41  J.  P.  740. 

Where  plans  for  a  new  street  were  submitted  to  a  corporation,  and  the  plans 
complied  in  all  respects  with  the  provisions  of  the  local  Act  in  force  in  the  Ijorough, 
it  was  held  that  the  corporation  could  not  refuse  to  pass  the  plans  because  they  did 
not  approve  of  the  site.  Reg.  v.  Predon  {Corporation  of  \  3  T.  L.  R.  665.  In  another 
case  where  the  plans  did  not  disclose  any  breach  of  the  bye-laws  and  the  urban 
authority  disapproved  of  the  intended  building  on  the  ground  that  a  house  of  the 
nature  and  character  proposed  would  be  unsuitable  to  the  locality  and  would  tend 
to  depreciate  the  character  of  the  adjoining  property,  the  court  issired  a  mandamus 
to  the  urban  authority  to  apjDrove  the  plans.  Keg.  v.  Newcastle-upon-Tyne  {Mayor, 
<L-c.,  of),  60  L.  T.  (n.s.)  963  ;  53  J.  P.  788  ;  5  T.  L.  R.  467.  In  lieg.  v.  Harrogate, 
Q.  B.  L).  16th  April,  1890,  the  court  refused  a  writ  of  mandamus  under  similar  cir- 
cumstances holding  (on  the  authority  of  Reg.  v.  Lambourne  Valley  Railivay  Com- 
pany, 22  Q.  B.  D.  463  ;  58  L.  J.  Q.  B.  136  ;  60  L.  T.  (n.s.)  54  ;  53  J.  P.  248  ;  6 
T.  L.  R.  78),  that  the  proper  remedy  was  by  action  ibr  a  mandamus.  But  it  may 
be  doubted  whether  the  decision  would  now  be  followed  (see  Reg.  v.  St.  George, 
Southwarh  {Vestry  of),  51  L.  J.  Q.  B.  398).  If  not,  a  builder  whose  plans  are 
disapproved  may  do  one  of  two  things,  assuming,  of  course,  that  his  plans  comply 
with  the  bye-laws  ;  he  may  go  on  with  his  building  or  he  may  apply  for  a  mandamus 
to  approve.  In  Reg.  v,  Llandudno  Improvement  Commissioners,  "  Times,"  28th  January, 
1892,  upon  cause  shown  against  a  rule  nisi  for  a  mandamus  to  the  defendants  to 
approve  plans  of  a  new  theatre  to  be  built  by  the  applicants,  the  Llandudno  Pier 
Company,  the  court  (Lawrance  and  Wright,  JJ.)  overruled  a  preliminary  objec- 
tion that  the  proper  remedy  was  by  action  of  mandamus,  though  the  rule  was 
discharged  on  another  ground. 

When  the  local  authority  have  assented  to  the  erection  of  a  building  on  condition 
of  its  being  removed  within  a  given  time,  it  would  seenr  that  they  have  no  power  to 
enforce  the  fulfilment  of  such  a  condition  unless  they  have  taken  a  bond  with 
sureties  conditioned  for  such  removal.  See  Parsons  v.  TimMvell,  44  J.  P.  296.  This 
case  was  decided  with  reference  to  the  Metropolitan  Building  Act,  1855  (18  &  19 
Vict.  c.  122),  ss.  45,  46. 

When  a  local  board  has  not  within  the  month  prescribed  by  this  section  signified 
its  disapproval  of  the  plans  laid  before  it,  it  cannot  afterwai'ds  object  to  the  building 
according  to  the  plan.  Masters  v.  Pontypool  Local  Board,  ante,  p.  204.  And  see 
Slee  V.  Bradford  {Mayor  of),  mite,  p.  203  ;  Clarke  v.  Bloomfield,  I  T.  L.  B.  323. 

(e)  There  may  be  a  provision  to  this  effect  in  the  bye-laws.  See  section  157, 
note  (w),  ante,  p.  216.  But,  notwithstanding  the  power  given  by  this  section,  the 
authority  may  impose  a  penalty  for  breach  of  any  of  the  bye-laws.  See  Flail  v. 
Nixon,  ante,  p.  216. 

It  is  to  be  observed  that  notice  must  be  given  to  the  person  erecting  the  building, 
and  an  opportunity  given  to  him  to  be  heard  Ijefore  the  authority  can  legally 
demolish  the  same.  Cooper  v.  Wandsworth  District  Board  of  Works,  f4  C.  B.  (n.s.) 
180  ;  9  Jur.  1155  ;  32  L.  J.  G.  P.  185  ;  8  L.  T.  (n.s.)  278  ;  11  W.  R.  646  ;  and  see 
Masters  v.  Pontypool  Local  Board,  ante,  p.  203.  These  cases  were  followed  and 
approved  in  Hopkins  v.  SmethvAck  Local  Board,  24  Q.  B.  D.  712  ;  59  L.  J.  Q.  B.  260; 
62  L.  T.  (n.s.)  783  ;  38  W.  R.  499  ;  54  J.  P.  693  ;  6  T.  L.  R.  286.  And  see  Attorney- 
General  V.  Hooper  [1893],  3  Ch.  483  ;  63  L.  J.  Ch.  18  ;  69  L.  T.  (n.s.)  340  ;  57  J.  P. 
564  ;  8  R.  535.    But  see  Cheetham  v.  Manchester  {Mayor  of),  L.  R.  10  C.  P.  240  ;  44 
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L.  J.  C.  P.  139  ;  32  L.  T.  (n.s.)  28  ;  39  J.  P.  343,  where,  in  the  case  of  a  elangerous      Note  to 
house,  notice  was  not  required  under  the  provisions  of  a  local  Act,  the  certificate  of  Section  158. 
the  surveyor  being  conclusive  as  to  the  fact  of  the  danger. 

When  the  local  authority  are  entitled  to  pull  down  a  building  under  the  bye- 
laws  or  this  section  they  may  do  so  in  any  way  they  please  so  long  as  it  is  not 
dangerous  ;  so  that  where  there  had  been  excess  in  pulling  down  a  building  they 
were  held  not  liable,  the  damage  done  not  being  appreciable.  Jagger  v.  Doncaster 
Rural  Sanitary  Authority,  54  J.  P.  438. 

See  Robinson  v.  Barton  Local  Board,  in  the  note  to  the  last  section. 

(/)  See  section  251,  post.  This  provision  was  contained  in  many  bye-laws,  but 
it  does  not  appear  that  such  a  bye-law  was  legal.  Hence  the  provisions  in  the 
text. 

As  to  the  time  within  which  these  expenses  may  be  recovered,  see  the  note  to 
section  252,  post. 

On  a  certiorari  to  rjuash  an  order  of  justices  for  payment  of  expenses  under  this 
section,  costs  may  be  granted  as  the  proceedings  are  civil,  not  criminal.  Reg.  v. 
Morri.s,  31  W.  R.  609. 

(g)  B.  contracted  with  W.,  the  owner  of  land,  to  erect  76  honses  thereon  for  a 
certain  price  and  on  certain  terms,  and  lodged  plans  with  the  urban  authority. 
After  erecting  59  houses,  B.  agreed,  on  September  1st,  with  C,  that  C.  should 
erect  the  rest  of  the  honses  at  a  certain  price,  and  C,  in  erecting  the  houses, 
made  the  walls  insufficient,  and  not  in  comjiliance  with  the  bj'e-laws.  C.'s 
violation  of  the  bye-laws  was  after  September  1st,  when  B.  had  ceased  to  have 
anything  to  do  with  the  buildings  ; — Held,  that  B.  was  not  "  the  person  erecting  the 
buildings"  which  C.  was  building,  and  was  not  liable  under  the  bye-laws,  which 
imposed  a  penalty  for  violation  of  rules  as  to  thickness  of  walls.  Brown  v.  Edmonton 
Local  Board,  45  J.  P.  553.  But  qucere  whether  under  such  circumstances,  if  a 
liuilding  were  pulled  down  by  virtue  of  this  section,  the  expenses  might  not  have 
been  recovered  from  B.  as  the  person  causing  the  works  to  be  executed. 

B.,  being  the  owner  of  waste  ground  in  an  urban  district,  put  a  wooden  fence 
along  the  boundary  without  floor  or  roof.  He  let  the  place  to  R.  who  sold  toys 
during  the  seaside  season,  but  forbade  R.  to  fix  anything  to  the  structure.  R.  -without 
B.'s  knowledge  stretched  canvas  across  the  top  of  the  fence  while  selling  toys,  and  left 
the  premises.  Three  days  later  B.  was  charged  with  erecting  a  wooden  building 
contrary  to  the  bye-laws.  It  was  held  that  the  justices  were  wrong  in  convicting  B., 
the  fact  that  he  was  owner  not  making  him  guilty  of  the  offence.  Bennett  v. 
Skegness  Local  Board,  54  J.  P.  469. 

(Ji)  These  word.s  provide  a  means  of  meeting  the  decision  in  Marshall  v.  Smith, 
L.  R.  8  C.  P.  416  ;  42  L.  J.  M.  C.  108  ;  28  L.  T.  (n.s.)  538  ;  37  J.  P.  471. 

In  that  case  bye-laws  w^ere  made  by  the  local  board  of  Sunderland  under  the 
Public  Health  Act,  1848,  s.  115,  and  the  Local  Government  Act,  1858,  s.  34,  by  one 
of  which  (No  12)  all  party  walls,  except  in  houses  of  one  storey,  were  required, 
under  a  penalty  of  40s.,  to  be  nine  inches  at  least  in  thickness,  and  by  another  of 
which  (No.  42)  it  was  provided  that  "in  case  any  offence  under  any  of  the  fore- 
going bye-laws  shall  continue,  the  person  offending  shall  be  liable  to  a  further 
penalty  of  not  exceeding  40.s.  for  each  day  during  which  such  offence  may  continue 
after  written  notice  of  the  offence  has  been  given  by  the  local  board  to  the  offender." 
The  appellant  having  been  convicted  and  fined  for  an  offence  against  bye-law 
No.  12,  in  building  a  party  wall  of  4^  inches  in  thickness  instead  of  9,  was  after- 
wards convicted  upon  an  information  charging  him,  xinder  bye-law  42,  with  con- 
tinuing the  offence,  and  again  fined.  It  was  held  that  suffering  the  party  wall  to 
remain  unaltered  was  not  a  continuing  offence  within  bye-law  42,  or,  if  it  was,  that 
the  bye-law  was  unreasonable,  the  appropriate  remedy  being  the  removal  of  the 
structure  by  the  board,  as  authorised  by  section  34  of  the  Local  Government  Act, 
1858.  The  court  jjoinfed  out  that  while  continuing  to  build  might  be  a  continuing 
offence,  the  failure  to  destroy  after  the  building  was  completed  could  not. 

Bye  laws  were  made  for  the  borough  of  S.  lender  the  powers  given  by  section  34 
of  the  Local  Government  Act,  1858.  This  Act  was  repealed  by  the  Public  Health 
Act,  1875,  but  by  section  326  of  the  latter  {jiost)  all  bye-laws  duly  made  under  any 
of  the  Sanitary  Acts  thereby  repealed,  and  not  inconsistent  with  any  of  the  pr9- 
visions  of  the  Act,  were  to  be  deemed  bye-laws  under  that  Act.  The  27th  bye-law 
provided  that  eveiy  person  who  intended  to  erect  any  new  building  should  give  one 
month's  notice  of  such  intention,  and  send  in  a  plan  of  the  works  to  the  surveyor. 
The  31st  bye-law  provided  that  if  the  owner  or  person  intending  to  construct  any 
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Note  to  '^"^^^  building  fail  to  give  the  required  notices,  or  construct,  or  cause  to  be  cou- 
Section  158.  structed,  any  building  contrary  to  the  provisions  of  any  of  the  said  bye-laws,  he 

  shall  be  liable  for  each  olfence  to  a  penalty  not  exceeding  5^.,  and  he  shall  pay  a 

further  sum,  not  exceeding  40i;.,  for  each  day  such  buihlings  shall  continue  or 
remain  contrary  to  the  said  provision.  The  appellant  contended  that  he  was  not 
bound  to  give  notice  or  send  a  plan  of  alterations  he  proposed  to  make  in  his 
house,  as  the  alterations  merely  consisted  in  raising  the  old  walls  a  storey  higher, 
but  he  sent  a  plan,  as  he  said,  as  a  matter  of  courtesy.  This  plan  was  disap- 
proved of,  and  notice  of  such  disapproval  was  sent  to  the  appellant,  but  he  went 
on  with  the  buildings.  He  was  then  summoned  by  the  respondent,  who  was  the 
surveyor  of  the  urban  authority,  for  neglecting  to  give  notice  and  send  plans 
according  to  the  bye-laws.  The  magistrate  found  that  the  structure  was  in  fact  a 
comfortable,  good  looking-dvvelling-house,  wdiicli  before  it  was  not.  He  also  found, 
as  a  fact,  that  the  old  building  was  partly  pulled  down  to  the  ground  floor,  and  that 
the  buildings  erected  on  the  site  thereof  formed  a  new  building  intended  for 
occupation,  and  that  they  were  a  new  building  within  section  159,  post.  The 
appellant  was  convicted  and  fined  40*.  and  costs,  and  a  further  sum  of  20s.  for  each 
day  the  work  should  continue  or  remain  contrary  to  the  provisions  of  the  said  bye- 
laws.  It  was  held,  atlirming  the  conviction,  that  the  question  whether  the  altera- 
tions constituted  a  new  building  was  a  question  of  i'act  for  the  magistrate  to  decide, 
and  that  he  had  decided  as  a  fact  that  they  did  constitute  a  new  building,  and  that 
the  penalty  of  51.  was  payable  in  addition  to  the  penalty  of  4:0n.  a  day,  though 
the  infornration  laid  against  the  appellant  was  only  for  not  having  given  the 
notice  and  plans  under  the  27th  bye-law.  James  v.  Wyvill,  51  L.  T.  (n.s.)  237  ;  48 
J.  P.  725. 

A  builder  who,  between  March  and  October  in  one  year,  had  commenced  and 
completed  buildings  without  obtaining  such  approval  of  the  plans  from  the  local 
authority  as  w^as  properly  required  by  bye-laws  framed  under  the  Act  of  1848  and 
1858,  received  in  October  notice  to  pull  down  such  buildings,  and  upon  his  non- 
compliance was,  in  December,  summoned,  and  upon  conviction  fined  bl.,  and,  in 
addition,  5s.  for  every  day  from  the  date  of  the  above  notice  down  to  the  day  of  the 
summons,  under  the  following  bye-law  : — "  That  if  any  person  shall  build,  without 
the  approval  of  the  local  board,  or  do  anything  contrary  to  the  provisions  of  the 
bye-laws,  he  shall  be  liable  for  such  offence  to  a  penalty  not  exceeding  bl.,  and  shall 
pay  a  further  sum,  not  exceeding  40s.,  for  every  day  during  which  such  works  shall 
continue  to  remain  contrary  to  tliese  provisions,  and  the  board  may  cause  the  work 
to  be  pulled  down."  It  was  held  that  the  bye-law  was  bad,  in  so  far  as  it  imposed 
a  penally  of  40s.  a  day  for  the  mere  continuance  in  existence  of  a  building  already 
completed  ;  and  (per  Hawkins,  J.),  inasmuch  as  it  imposed  a  penalty  of  40s,  "  for 
every  day  that  wor/c  shall  continue,"  instead  of  "for  every  day  that  the  offence 
shall  continue,"  as  authorised  by  section  115  of  the  Act  of  1848  and  confirmed  by 
section  326,  post ;  and  that  the  ottence  could  only  date  irom  the  notice  given  by  the 
board  to  discontinue  the  work.  It  was  held,  further,  that  inasmuch  as  the  original 
offence  was  the  "  commencing  to  build  without  the  plans  being  approved,"  and  the 
continuing  offence  was  "  the  continuing  to  build  buildings  without  such  approval 
being  obtained,"  the  proceedings  had  not  been  commenced  within  six  months  of  the 
original  offence,  and  that  they  were  therefore  out  of  time  under  11  &  12  Vict.  c.  43, 
s.  11,  and  that  the  provision  in  the  text  (section  158)  did  not  extend  that  limitation. 
And,  per  Hawkins,  J.,  that  the  bye- law  was  good,  in  so  far  that  as  it  treated  that  as 
a  continuing  offence  which  was  so  made  good  by  section  158,  and  that  a  bye-law  in 
part  good  and  in  part  bad  was  severable.  Beay  v.  Gateshead  {Mayor,  &c.,  of),  55 
L.  T.  (N.s.)  92  ;  34  W.  R.  682  ;  50  J.  P.  805. 

Hawkins,  J.,  said  :  "This  section  158  really  seems  to  have  been  pointed  to  the 
making  that  a  continuing  offence  by  law  which  the  two  learned  judges  who  decided 
Marshall  v.  Smith  held  not  to  be  a  continuing  offence.  It  reversed  their  judgment 
as  to  the  existing  state  of  the  law,  so  that  if  this  section  had  been  passed  before  the 
decision  in  Marshall  v.  Smith,  there  would  have  been  no  doubt  at  all  that  the 
penalties  there  would  have  been  properly  imposed.  At  all  events,  since  1875  the 
offence  is  a  continuing  offence,  and  the  continuing  penalties  may  now  be  inflicted. 
But  there  is  another  sliort  sentence  in  this  section,  which  rather  refers  to  the  Statute 
of  Limitations  :  '  But  a  penalty,  &c.,  ....  broken.'  The  limitation  of  time 
within  which  the  penalty  is  to  be  sued  for  does  not  seem  to  me  to  afi'ect  the  pro- 
cedure at  all.  It  simply  provides  that  in  the  case  of  a  continuing  offence,  no  penalty 
shall  be  incurred  for  a  greater  period  than  twelve  calendar  months  ;  but  it  does  not 
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limit  the  time  of  proceeding  to  twelve  calendar  months,  or  extend  the  six  months     Note  to 
given  by  Jervis's  Act  under  section  11.    It  merely  i^rovides  a  limitation  to  the  extent  Section  158. 
of  the  amount  of  tlie  penalty  which  may  be  incurred." 

It  appears  from  the  aliove  judgment  tliat  it  may,  in  many  ca-^es,  be  important  to 
decide  whether  the  period  of  the  six  months'  limitation  is  to  be  reckoned  from  the 
commencement  of  a  work  or  from  its  completion,  and  that  in  cases  under  l)ye-laws 
made  before  1875  the  continued  existence  of  a  work  done  in  contravention  of  the 
bye-laws  is  not,  in  general,  a  continuing  offence.  It  may  be  useful  to  append  here 
some  of  the  more  recent  cases  as  to  what  amounts  to  a  continuing  offence.  Where, 
under  a  local  Act,  it  was  provided  that  if  buildings  should  be  erected  contrary  to 
the  requirements  of  the  corporation,  the  corporation  might  make  complaint  thereof 
to  a  justice,  who  was  thereuijon  empowered  to  make  an  order  directing  the  demoli- 
tion of  the  building,  it  was  held  that,  pursuant  to  11  &  12  Vict.  c.  4.3,  s.  11,  the 
complaint  must  be  made  within  six  months  after  the  completion  of  the  building 
erected  contrary  to  the  provisions  of  the  local  Act.  Monmt  v.  Taylor,  1  Ex.  D. 
188  ;  45  L.  J.  M.  C.  78  ;  34  L.  T.  (n.s.)  139  ;  24  W.  R.  461 ;  40  J.  P.  501.  Under 
27  &  28  Vict.  c.  101,  s.  51,  which  enacts  that  if  any  person  shall  encroach  by 
making,  or  causing  to  be  made,  any  building  or  fence  on  the  side  of  any  carriage- 
way within  15  feet  from  the  centre  thereof,  he  shall  be  subject  to  a  j^enalty  not 
exceeding  40s.  ;  the  encroachment  is  not  a  continuing  offence,  and  the  six  months' 
limitation,  commences  from  the  completion  of  such  building  offence.  Coggins  v. 
Bennett,  2  C.  P.  D.  568.  By  9  Geo.  4,  c.  77,  s.  18,  no  person  may  be  convicted  of  an 
offence  against  3  Geo.  4,  c.  126,  s.  118  (which  enacts  that  any  person  causing  an 
encroachment  within  a  certain  distance  of  tlie  centre  of  a  highway  road  shall  be 
subject  to  a  penalty)  after  the  expiration  of  six  months  from  the  time  when  sucli 
offence  shall  have  been  committed.  It  was  held  that  the  period  of  six  months  began 
to  run  from  the  time  that  a  substantial  encroachment  on  tlie  highway  had  been 
caused,  and  not  from  the  final  completion  of  the  encroaching  building  or  other 
encroachment.  Hyde  v.  Entwistle,  52  L.  T.  (n.s.)  760  ;  48  J.  P.  820.  Rumhall  v. 
Schmidt,  8  Q.  B.  "D.  603  ;  46  L.  T.  (n.s.)  661  ;  30  W.  R.  949  ;  46  J.  P.  567, 
■was  decided  with  reference  to  section  156,  now  repealed,  and  is  cited  in  the 
notes  to  the  substituted  enactment,  51  &  52  Vict.  c.  52,  2)ost.  Where  a  tem- 
porary structure  was  erected  within  the  metropolitan  district  without  the  license 
of  the  Metropolitan  Board  of  Vi'orks,  but  no  complaint  of  such  erection  was 
made  until  after  the  expiration  of  six  months  from  its  comjiletion,  it  was  held 
that  the  offence  was  a  continuous  one,  and  that  proceedings  for  the  recovery  of 
penalties  might  be  taken  within  six  months  of  the  time  when  it  continued  to  exist. 
Metropolitan  Board  of  Works  v.  Anthony,  54  L.  J.  M.  C.  39  ;  33  W.  R.  166  ;  49 
J.  P.  229.  It  is  to  be  observed  that  tliis  case  was  decided  ujjon  the  45  Vict.  c.  14, 
s.  13,  which  not  only  imposes  a  penalty  for  the  offence  but  also  imposes  a  penalty 
"  for  every  day  on  which  such  structure,  &c.,  continues  erected."  L.  was  summoned 
by  the  Metropolitan  Board  of  Works  for  laying  out  a  new  street  of  less  than  the 
width  required  by  24  &  25  Vict.  c.  102,  s.  98.  L.  gave  notice  of  his  intended 
building  in  May,  1883,  to  the  district  surveyor,  and  paid  his  fees,  but  the  survej'or 
did  not  give  notice  to  the  board  till  November,  1883.  The  complaint  was  made  in 
March,  1884.  It  was  held  that  the  notice  to  the  district  surveyor  was  the  date  of 
the  discovery  by  the  board  ;  and  that  the  complaint  was  too  late,  being  more  than 
six  months  alter  such  discovery.  Metrojwlitan  Board  of  Works  v.  Lathey,  49  J.  P. 
245.  One  J.  had  begun  to  build  expensive  staljles  in  B.  without  first  giving  notice 
to  the  corporation.  The  building  was  begun  in  December,  1883.  An  information 
was  laid  against  J.  in  May,  1884,  but  no  summons  was  issued  until  the  3rd  September, 
when  objection  was  taken  that  the  summons  was  out  of  time.  The  justices  over- 
ruled the  objection  and  convicted,  but  refused  to  state  a  case.  It  was  held  that  the 
justices  were  bound  to  state  a  case,  there  being  nothing  frivolous  in  the  point  raised. 
Reg.  V.  Priestly,  49  J.  P.  148.  G.,  the  builder  of  a  new  house  in  the  metropolis, 
on  the  1st  April,  sent  notice  to  B.,  the  district  surveyor,  with  plans.  On  the 
4th  August,  B.  served  forty-eight  hours'  notice  on  G.  to  amend  the  work  and 
leave  suthcient  air  space  pursuant  to  45  Vict.  c.  14,  s.  14.  The  house  was  then 
covered  in  and  nothing  was  done  under  the  notice.  On  the  1st  February  following, 
information  was  laid  by  B.  It  was  held  that  the  offence  was  the  refusal  to  do  the 
work  ordered  on  the  4th  August,  and  the  information  was  within  the  six  months' 
limitation.    Bovill  v.  Gibhs,  51  J,  P.  485, 
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Section  159.     159.  For  the  purposes  of  this  Act  the  re-erecting  of  any  building 
Wha^fo  be     pLilled  down  to  or  below  the  ground  floor,  or  of  any  frame  building  of 
deemed  a  new  which  only  the  framework  is  left  down  to  the  ground  floor,  or  the  con- 
building,       version  into  a  dwelling-house  of  any  building  not  originally  constructed 
for  human  habitation,  or  the  conversion  into  more  than  one  dwelling- 
house  of  a  building  originally  constructed  as  one  dwelling-house  only, 
shall  be  considered  the  erection  of  a  new  building. 

This  clause  does  not  exhaust  the  defiuitiou  of  a  new  building.  It  only  describes 
what  shall  be  considered  to  be  a  new  buildiirg  in  particulai'  cases.  It  is  also  to  be 
observed  that  though  it  provides  for  the  conversion  of  a  house  (see  the  delinitiou  iir 
section  4,  ante,  p.  15)  into  a  dwelling-house,  it  makes  no  provision  for  the  conversion 
of  a  dwelling-house  into  a  house  for  other  purposes,  such  as  a  factory  or  hall  for  con- 
certs and  such  entertainments.  Such  a  conversion  would  not,  apparently,  amount 
to  the  erection  of  a  new  building,  within  tlie  meaning  of  the  bye-laws  ;  and,  if  not, 
there  seems  to  be  no  means  of  controlling  or  jjreventing  it,  though  the  premises  may 
be  altogether  unfit  for  the  purposes  to  which  they  are  devoted.  See,  however,  West 
Hartlepool  Commissioners  v.  Levy,  ante,  p.  215. 

The  Public  Health  Acts  Amendment  Act,  1890,  provides  that  every  local  authority 
may  make  bye-laws  to  prevent  buildings  which  have  been  erected  in  accordance  with 
bye-laws  made  under  the  Public  Health  Acts  from  being  altered  in  such  a  way  that 
if  at  first  f.o  constructed  they  would  have  contravened  the  bye-laws  (section  24,  sub- 
section (4)).    The  same  Act  provides  as  follows  in  section  33  : — 

(1.)  Where  the  plan  of  a  building  has  been,  either  before  or  after  the  adoption  of 
this  part  of  this  Act  in  any  district,  deposited  with  a  local  authority  in  pursuance  of 
any  Act  of  Parliament  or  bye-law,  and  that  building  is  described  therein  otherwise 
than  as  a  dwelling-house,  any  person  who  wilfully  uses  or  knowingly  permits  to  be 
used  such  building  or  any  part  thereof  for  the  purposes  of  habitation  by  any  person 
other  than  the  person  placed  therein  to  take  care  thereof,  and  the  family  of  such 
person,  shall  be  guilty  of  an  offence  under  this  section,  and  shall  be  liable  to  a 
penalty  not  exceeding  tive  pounds,  and  to  a  daily  penalty  not  exceeding  forty 
shillings. 

(2.)  Provided  that  if  such  building  has  in  the  rear  thereof  and  adjoining  and  exclu- 
sively belonging  thereto  such  an  open  space  as  is  recjuireil  by  any  Act  of  Parliament 
or  bye-law  for  the  time  being  in  force  with  respect  to  buildings  intended  to  be  used 
as  dwelling-houses,  and  if  such  part  of  the  building  as  is  intended  to  be  used  as  a 
dwelling-house  has  undergone  such  structural  alterations,  if  any,  as  are  necessary  in 
the  opinion  of  the  local  authority  to  render  it  fit  for  that  purpose,  the  owner  may  use 
the  same  as  a  dwelling-house. 

These  sections  ajiply  only  where  the  Act  of  1890  has  been  adopted,  but  where  they 
do  apply  they  meet  some  of  the  cases  for  which  the  text  does  not  iirovide.  See  the 
Act,  post,  and  the  notes  to  the  sections  above  I'eferred  to. 

The  Act  contains  no  definition  of  a  dwelling-house.  Reference  may  be  made  to 
the  cases  decided  upon  the  terms  as  used  in  the  Parliamentary  Registration  Acts. 
See,  for  example,  Laivson  v.  Fraser,  ante,  p.  16;  Thompson  v.  Ward,  L.  R.  6  C.  P. 
327  ;  40  L.  J.  C.  P.  169  ;  24  L.  T.  (n.s.)  679  ;  Boony.  Howard,  L.  R.  9  C.  P.  277  ;  43 
L.  J.  C.  P.  115  ;  29  L.  T.  (n.s.)  382  ;  22  W.  R.  535. 

A  stable  in  a  yard  at  tlie  rear  of  the  respondent's  premises  was  pulled  down  and 
re-erected  of  smaller  superficial  dimensions,  but  somewhat  higher,  in  another  part  of 
the  same  yard,  the  old  materials,  with  some  addition,  and  the  boundary  walls  of  the 
yard,  being  made  use  of  in  such  re-erection.  It  was  held  that  this  was  a  new  building 
within  the  corresponding  provisions  of  21  &  22  Vict.  c.  98,  s.  34.  Hohhs  v.  Dance, 
L.  R.  9  C.  P.  30  ;  43  L.  J.  M.  C.  21  ;  29  L.  T.  (n.s.)  687  ;  22  W.  R.  90  ;  38  J.  P.  56. 
In  another  case  the  proprietor  of  a  house  erected  before  the  constitution  of  the  local 
board,  which  house  had  a  coach-house  and  stable  attached  to  it,  pulled  down  the  coach- 
house and  stable,  and  erected  a  building  pai  tly  thereon  and  partly  on  an  adjoining 
piece  of  land  opening  into  an  old  back  street,  the  access  to  the  old  building  being  by 
a  covered  way  ;  and  it  was  held  not  to  be  a  new  building  within  the  meaning  of  the 
Act,  but  only  an  addition  to  an  old  building.  Shiel  v.  Sunderland  {Mayor  oj),  6 
H.  &  N.  796  ;  30  L.  J.  M.  C.  215  ;  25  J.  P.  647.  See  also  Pearson  v.  Kingston- on- Hull 
Local  Board,  ante,  p.  216.  "  The  question  whether  a  building  or  not  has  been  decided 
over  and  over  again  to  be  a  question  of  fact ;  it  is  a  question  of  degree.  For  instance, 
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if  a  building  were  nearly  all  taken  away  and  then  rebuilt,  it  clearly  would  be  a  new  Note  to 
building  ;  on  the  other  hand,  it  is  quite  clear  that  by  a  small  addition  of  say  a  door,  Section  159. 
the  building  would  not  thereby  become  a  new  building.  Between  these  two  extreme 
cases  there  may  be  thousands  of  cases,  and  it  would  be  impossible  to  give  a  definition 
in  each  particular  case  as  to  what  is  or  is  not  a  new  building,  and  it  must  be  left  to 
the  discretion  of  each  judge  to  decide  for  himself  what  is  a  new  building."  Per 
Coleridge,  C.J.,  in  James  v.  JFijvill,  ante,  p.  220. 

E.  was  charged  under  a  local  Act  with  unlawfully  erecting  a  new  building  without 
notice  to  the  local  board.  The  building  was  made  of  wood,  30  feet  long  and  13  feet 
wide,  and  was  brought  along  the  street  on  wheels,  and  put  at  the  corner  of  a  new 
street.  It  had  sj)outs  and  a  down  comer  ;  had  a  supply  of  gas,  and  was  used  as  a 
butcher's  shop.  It  was  held  that  the  justices  were  right  in  treating  this  as  a  new 
building,  and  subject  to  the  ordinary  requirements  as  to  new  buildings.  Richardson  v. 
Brown,  49  J.  P.  661. 


160.  The  provisions  of  the  Towns  Improvement  Clauses  Act,  1847,  Incorporatiou 
with  respect  to  the  following  matters  ;  that  is  to  say,  prm^tons  of 

(1.)  With  respect  to  naming  the  streets  and  nmnbering  the  houses  ;  c.*^34.^^ 
and 

(2.)  With  respect  to  improving  the  line  of  the  streets  and  removing 
obstructions  ;  and 

(3.)  With  respect  to  ruinous  or  dangerous  buildings  ;  and 

(4.)  With  respect  to  precautions  during  the  construction  and  repair  of 
the  sewers,  streets,  and  houses, 

shall  for  the  purpose  of  regulating  such  matters  in  urljan  districts,  be 
incorporated  with  this  Act. (a) 

Notices  for  alterations  under  the  sixty-ninth,  seventieth,  and  seventy- 
first  sections,  directions  under  the  seventy-third  section,  and  orders 
under  the  seventy-fourth  section  of  the  said  Towns  Improvement  Clauses 
Act,  may  at  the  option  of  the  urltan  authority  be  served  on  owners(/>) 
instead  of  occupiers,  or  on  owners  as  well  as  occupiers,  and  the  cost  of 
works  done  under  any  of  these  sections  may,  when  notices  have  been  so 
served  on  owners,  be  recovered  from  owners  instead  of  occupiers  ;  and 
when  such  cost  is  recovered  from  occupiers  so  much  thereof  may  be 
deducted  from  the  rent  of  the  premises  where  the  work  is  done  as  is 
allowed  in  the  case  of  private  improvement  rates  under  this  Act.(c) 

(a)  No.  (1)  includes  sections  64,  65  ;  No.  (2),  sections  66 — 74  ;  No.  (3),  sections 
75 — 78  ;  No.  (4),  sections  79 — 83.  All  these  sections  are  set  out  in  the  Appendi.x;. 
As  to  the  effect  of  such  an  incorporation  of  a  statute,  see  the  cases  cited  in  note  (6)  to 
section  57,  ante,  p.  84. 

With  regard  to  some  of  these  subjects,  special  jirovisions  will  be  found  in  the  Act, 
and  it  will  be  important  to  ascertain  whether  these  provisions  in  any  respect  conflict 
with  those  in  the  incorporated  Act.  Where  tliat  may  be  the  case,  the  present  statute 
should  afford  the  rule  to  guide,  as  containing  the  latest  legislation  on  tlie  particular 
subject. 

(b)  See  the  definition  in  section  4,  ante,  p.  6.    And  as  to  the  authentication  and 
service  of  notices,  see  sections  266,  267,  2Mst. 

(c)  See  section  213,  post.  As  to  the  effect  of  special  covenants  and  agreements 
between  lessor  and  lessee,  see  section  226,  fost,  but  qucere,  whether  that  section  applies 
to  the  text. 
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Section  161.  Lighting  Streets,  S>-c. 

Powers  of 

urban  autho-  161.  Urban  authority  may  contract  (a)  with  any  person(5)  for 
li'^htin^'  their        ^^WV^J  "^^^  ot^sr  means  of  lighting  the  streets,  markets,  and 

(li^tiictf  public  buildings  in  their  district,(c)  and  may  provide  such  lamps,  lamp 
12  &  13  Vict,  posts,  and  other  materials  and  apparatus  as  they  may  think  necessary  for 
c.  94,  s.  8.      lighting  the  same.  (</) 

Where  there  is  not  any  company  or  person(?')  (other  than  the  urban 
authority)  authorized  by  or  in  pursuance  of  any  Act  of  I'arliament,  or 
any  order  confirmed  by  Parliament, to  supply  gas  for  public  and 
private  purposes,  supplying  gas  within  any  part  of  the  district  of  such 
authority,  such  authority  may(/)  themselves  undertake  to  supply  gas  for 
such  purposes  or  any  of  them  throughout  the  whole  or  any  part  of  their 
district  ;  and  if  thei'e  is  any  such  company  or  person  so  supplying 
gas,  but  the  limits  of  supply  of  such  company  or  person  include  part 
only  of  the  district,  then  the  urban  authority  may  themselves  undertake 
to  supply  gas  throughout  any  part  of  the  district  not  included  within 
such  limits  of  supply. 

Where  an  urban  authority  may  under  this  Act  themselves  undertake 
to  supply  gas  for  the  whole  or  any  part  of  their  disti'ict,  a  provisional 
order((/)  authorizing  a  gas  undertaking  may  be  obtained  by  such  autho- 
rity under  and  subject  to  the  provisions  of  the  Gas  and  Waterworks 
Facilities  Act,  1870, (A)  and  any  Act  amending  the  same  ;  and  in  the 
construction  of  the  said  Act  the  term  "  the  undertakers  "  shall  be  deemed 
to  include  any  such  urban  authority  :  Provided  that  for  the  purposes  of 
this  Act  the  Local  Government  Board  shall  throughout  the  said  Act  be 
deemed  to  be  substituted  for  the  Board  of  Trade. 

(a)  See  section  173,  jpost,  p.  238,  as  to  the  regulations  regarding  the  contracts. 
(6)  See  the  definition  in  section  4,  ante,  p.  6. 

(c)  It  must  be  noticed  that  this  power  is  limited  to  the  district  of  the  authority. 
A  contract  extending  to  any  place  outside  the  district  would  he  idtra  vires. 

By  section  6  of  the  Metropolis  Gas  Act,  1860,  a  certain  district  was  assigned  to 
each  metropolitan  gas  company,  and  it  was  provided  that  no  other  company  or  person 
should  "supply  gas  for  sale  within  the  said  limits."  By  section  14,  the  supply  of  gas 
to  owners  or  occupiers  of  premises  within  or  partly  within  the  company's  district 
requiring  such  supply  was  made  compulsory.  A  railway  company  had  a  station 
■which  was  partly  within  the  district  of  the  appellant  company  and  partly  within 
the  district  of  the  respondent  company.  The  respondents,  on  being  required  to  do 
so  by  the  railway  company,  provided  a  meter  at  a  point  within  their  own  district, 
from  which  they  supplied  gas  which  was  used  for  lighting  the  whole  station,  including 
the  part  which  was  in  the  appellant's  district,  to  which  it  was  conducted  through 
pipes  laid  on  the  premises  of  the  railway  company.  It  was  held  that  this  was  an 
infringement  of  section  6.  Gas  Light  and  Coke  Company  v.  South  Metropolitan  Gas 
Company,  62  L.  T.  (n.s.)  126  ;  54  J.  P.  373  ;  5  T.  L.  R.  731. 

The  right  of  an  urban  authority  under  this  paragraph  to  provide  light  by  other 
means  than  gas — e.g.,  by  electricity — is  not  affected  by  the  subsequent  paragr.ijihs 
which  are  only  inserted  to  prevent  an  urban  authority  fi'om  invading  the  regulated 
monopoly  of  any  gas  company  in  its  district.  It  was,  therefore,  held  that  they 
might  authorise  ther  contractor  to  put  up  posts  and  wires  in  streets  vested  in  them, 
for  the  purpose  of  lighting  such  streets  by  electricity,  and  might  restrain  by  injunction 
the  owners  of  adjoining  land  who  claimed  the  subsoil  of  the  street  from  cutting  or 
otherwise  interfering  with  the  electric  wires  and  poles.  Fareham  Local  Board  v. 
Smith,  W.  N.  [1891],  p.  76  ;  7  T.  L.  R.  443  ;  90  L.  T.  467. 

(rf)  The  Local  Government  Board  declared  by  an  order  under  secti(m  276  of  the 
Act  that  the  provisions  of  the  first  paragraph  of  section  161  should  be  in  force  within 
certain  portions  of  a  rural  sanitary  district,  and  invested  the  rural  sanitary  authority 
with  all  the  powers,  rights,  capacities,  &c.,  of  an  urban  sanitary  authority  "  under 
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those  provisions  "  within  such  portions  of  the  district.    The  rural  authority  incurred      Note  to 

lighting  expenses  under  this  order,  and  treated  them  as  general  expenses  under  Section  161. 

section  229  of  the  Act.    A  poor  rate  having  been  made  to  defray  the  expenses,  a 

railway  company  was  assessed  in  respect  of  the  full  rateable  value  of  the  property, 

which  consisted  of  land  occuijied  ana  used  as  a  railway  : — Held,  that  upon  the  true 

construction  of  the  order  the  rural  authority  was  invested  only  with  the  jjower  of  an 

nrban  authority  to  incur  lighting  expenses  under  the  provisions  of  the  first  paragraph 

of  section  161,  and  not  with  the  rating  powers  applicable  to  an  urban  authority  under 

the  Act ;  that  the  expenses  were  rightly  treated  as  general  and  not  as  special  expenses 

under  section  229 ;  and  that  the  company  was  not  entitled  to  be  rated  under  section  211 

of  the  Act  and  in  the  proportion  of  one-fourth  yjart  only  of  the  rateable  value.  The 

decision  of  the  Court  of  Appeal  (23  Q.  B.  D.  555)  affirmed,  Lancashire  and  Yorltsliire 

Railway  Company  v.  Bolton  Union,  15  App.  Cas.  323  ;  60  L.  J.  Q.  B.  118  ;  63 

L.  T.  (n.s.)  358  ;  54  J.  P.  532. 

Where  trustees  of  a  public  road  were  empowered  to  place  lamps  along  the  road, 
but  failed  to  do  so,  it  was  held  that  they  were  not  liable  in  an  action  by  a  person  who 
had  been  injured  by  reason  of  the  road  not  being  lighted.  Harris  v.  Baker,  4  M.  &  S. 
27.  In  a  case  where  an  accident  happened  to  a  broughani  through  running  against 
a  lamp  post  at  a  dangerous  point,  the  court  held  that  the  failure  to  light  the  lamp 
was  not  negligence,  there  being  no  statutory  obligation  to  do  so.  Miller  v.  Hey  wood 
(Mayor, _d;c,  of),  48  J.  P.  148. 

Harris  v.  Baker  was  followed  in  Goidey  v.  Nevmiarlcet  Local  Board,  ante,  p.  158. 
On  the  other  hand,  where  the  defendants,  who  were  both  the  highway  and  tlie 
lighting  authority,  had  erected  a  post  at  the  entrance  and  in  the  centre  of  a  footpath 
to  prevent  cattle  straying  upon  it,  and  had  placed  a  lamp  near  the  post,  which  they 
were  in  the  habit  of  lighting  at  night,  and  the  i^laintift',  who  was  passing  along  the 
footijathat  night,  when  the  lamp  was  out  or  not  lighted,  came  against  the  post  and 
was  injured,  if  was  held  that  the  defendants  were  liable.  Lamley  v.  East  Rdford 
{Mayor,  dec,  of),  55  J.  P.  133. 

(«)  See  section  52,  ante,  p.  79.    There  is  no  reference  here  to  personal  pecuniary 
profit. 

(/)  This  is  only  an  enabling  power.  There  is  no  compulsion  upon  the  urban 
authority  to  undertake  these  works,  but  they  are  not  to  set  up  gasworks  to  compete 
with  companies  or  other  bodies  under  statutory  powers. 

But  though  they  may  not  themselves  undertake  a  supply  in  oj^position  to  a  com- 
pany, they  may  apparently  contract  with  a  person  other  than  the  company  under  the 
first  paragraph  of  the  section. 

It  would  seem  that  a  local  authority  to  whom  the  undertaking  of  a  company 
supplying  gas  under  statutory  powers  has  been  transferred  is  in  the  same  position 
as  the  company  for  purposes  of  this  section.  See  Wolverhampton  {Corporation 
of)  V.  Bilston  {Commissioners  of)  [1891],  1  Ch.  394:  39  W.  R.  394;  7  T.  L.  R. 
162,  374. 

{g)  See  section  297,  post.  It  is  not  absolutely  necessary  for  the  urban  authority  to 
procure  a  provisional  order  to  enable  them  to  set  np  gasworks,  but  they  would  have 
none  of  the  powers  which  are  given  by  the  general  statutes  for  such  works  unless  they 
procured  such  an  order.  Whether,  if  they  acquire  the  undertaking  of  a  company 
established  under  a  private  Act,  they  can  without  such  order  avail  themselves  of  all 
the  powers  of  such  Act,  is  open  to  doubt.  See  Richmond  Waterworks  Company  v. 
Vestry  of  Richmond,,  ante,  p.  80. 

As  to  the  assessment  to  income  tax  of  a  corporation  supplying  gas  for  public  and 
private  purposes,  see  Dillon  v.  Haverfordivest  {Corporation  of)  [1891],  1  Q.  B.  575  ; 
60  L.  J.  Q.  B.  477  ;  64  L.  T.  (n.s.)  202  ;  39  W.  R.  478  ;  55  J.  P.  392. 

{h)  33  &  34  Vict.  c.  70,  amended  by  36  &  37  Vict.  c.  89.  See  also  38  &  39  Vict, 
c.  86,  s.  4,  as  to  breaches  of  contract  by  persons  employed  in  supply  of  gas  or  water. 
The  first  of  these  Acts  incorporates  the  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict, 
c.  15),  which  was  amended  by  34  &  35  Vict.  c.  41.  All  these  Acts  are  set  out  in  the 
Appendix. 


162.  For  the  purpose  of  supplying  gas  within  their  district  or  any  ^^J^^  ^^^^ 
part  thereof  either  for  public  or  private  purposes  any  urban  authority  taking  of 
may  (with  the  sanction  of  the  Local  Government  Board)  buy,  and  the  gas  company 
directors  of  any  gas  company,  (a)  in  pursuance,  in  the  case  of  a  company  ^utho^rlty 


under- 
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Section  162.  registered  under  the  Companies  Act,  1862,(ft)  of  a  special  resolution  of 
the  members  passed  in  manner  provided  by  that  Act,  and  in  the  case  of 
any  other  company,  of  a  resolution  passed  by  a  majority  of  three-fourths 
in  number  and  value  of  the  members  present,  either  personally  or  by 
proxy,  at  a  meeting  specially  convened  with  notice  of  the  business  to  be 
transacted,  may  sell  and  transfer  to  such  authority,  on  such  terms  as 
may  be  agreed  on  between  such  authority  and  the  company,  all  the 
rights,  powers,  and  privileges  and  all  or  any  of  the  lands,  premises,  works, 
and  other  property  of  the  company,  but  subject  to  all  liabilities  attached 
to  the  same  at  the  time  of  such  purchase. 

(a)  It  has  been  observed  that  this  section  is  confined  to  companies.  As  regards 
private  individuals  who  may  be  owners  of  such  works,  no  jjrovision  seems  to  be 
requisite.  But  tlie  section  does  not  in  terms  apply  to  public  commissioners  or  trustees 
holding  gasworks. 

See  note  (c)  on  section  154,  ante,  p.  201,  as  to  obtaining  the  sanction  of  the  Local 
Government  Board.  The  provisions  which  enable  the  authority  to  borrow  money  for 
the  purchase  will  be  found  in  Part  IV.,  section  233,  jjosf. 

(b)  i.e.,  25  &  26  Vict.  c.  89,  s.  51. 

Watching  163.  Where  in  any  place  which  after  the  passing  of  this  Act  becomes 
Act  (3^&  4°^  constituted  or  included  in  an  urban  district,  or  which  by  virtue  of  any 
Will.  4,  c.  90)  order  of  the  Local  Government  Board  becomes  subject  to  this  enactment(a) 
to  be  the  Act  passed  in  the  fourth  year  of  the  reign  of  King  William  the 

thmAct"^  Fourth,  intituled  "  An  Act  to  repeal  an  Act  of  the  eleventh  year  of  His 
late  Majesty  King  George  the  Fourth,  for  the  lighting  and  watching  of 
parishes  in  England  and  Wales,  and  to  make  other  provisions  in  lieu 
thereof,"  has  been  adopted,  the  said  Act  shall  be  superseded(?')  by  this 
Act,  and  all  lamps,  lamp  posts,  gas  pipes,  fire  engines,  hose,  and  other 
property  vested  in  the  inspectors  for  the  time  being  under  the  said  Act 
shall  vest  in  the  authority  having  under  this  Act  jurisdiction  in  such 
place. 

(a)  This  appears  to  refer  to  sections  272  and  276,  post. 

(6)  This  unusual  word  is  introduced  from  21  &  22  Vict.  c.  98,  s.  46.  It  is  not  the 
same  as  repealed,  and,  therefore,  so  much  of  3  &  4  Will.  4,  c.  90,  as  relates  to  watching 
is  not,  as  it  seems,  att'ected  by  the  above  section,  as  no  provision  for  watching  is 
included  in  this  Act.  The  short  title  of  3  &  4  Will.  4,  c.  90,  is  now  the  Lighting 
and  Watching  Act,  1833.    See  the  Short  Titles  Act,  1892. 

Public  Pleasure  Grounds,  &c. 

Urban  autho-  164-.  Any  Urban  authority  may  purchase,(a)  or  take  on  lease,  lay 
rity  may  ^ut,  plant,  improve,  and  maintain  lands  for  the  purpose  of  being  used  as 
places  of  public  walks  or  pleasure  grounds,(/>)  and  may  support  or  contribute  to 
public  the  support  of  public  walks  or  pleasure  grounds  provided  by  any  person 

recreation      whomsoever,  (c) 

Any  urban  authority  may  make  bye-laws  for  the  regulation  of  any 
such  public  walk  or  pleasure  ground,  and  may  by  such  bye-laws  provide 
for  the  removal  from  such  pubhc  walk  or  pleasure  ground  of  any  person 
infringing  any  such  bye-law  by  any  officer  of  the  urban  authority  or 
constable,  (c^) 

(a)  For  the  sections  of  this  Act  relating  to  the  purchases  of  land,  see  sections  175, 
176,  post.  It  may  be  mentioned  here  that  a  parish  council  has  certain  powers  to 
provide  and  regulate  recreation  grounds  under  the  Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  s.  8,  post. 
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(6)  Where,  by  an  Act  of  Parliament  a  corporation  was  directed  to  cause  a  piece  of     Note  to 
land  to  be  drained  and  levelled,  and  kept  in  a  proper  condition  for  the  purpose  of  Section  164, 
public  recreation,  the  court  restrained  the  corporation  by  injunction  from  permitting  ^ 
a  cattle  fair  to  be  held  in  such  piece  of  ground.    Attorney-General  v.  Southampton 
(Mayor  of),  1  Giff.  363  ;  6  Jur.  (n.s.)  36  ;  29  L.  J.  Oh.  282  ;  1  L.  T.  (n.s.)  155.  In 
another  case  a  municipal  corporation  purchased  a  piece  of  land  under  the  corres- 
ponding provisions  of  11  &  12  Vict.  c.  63,  s.  74.    In  1876  the  corporation  determined 
to  appropriate  about  a  quarter  of  an  acre  at  one  extremity  of  the  piece  of  land  as  a 
site  for  the  erection  of  town  buildings  and  a  museum,  public  library,  school  of  art, 
and  conservatory.    It  was  held  by  Bacon,  V.C.,  that  no  portion  of  the  land  could  be 
appropriated  for  any  of  these  objects  except  the  museum  and  conservatory.    But  it 
was  held,  on  appeal,  that  the  erection  of  a  free  library  was  allowable,  as  being  con- 
ducive to  the  better  enjoyment  of  the  public  walks  and  grounds  as  such.  Attoriieij- 
General  v.  Sunderland  (Corporation  of),  2  Ch.  D.  634  ;  45  L.  J.  Ch.  839  ;  34  L.  T. 
(N.s.)  921  ;  24  W.  R.  991  ;  40  J.  P.  5Q4. 

(c)  A  gift,  devise,  or  bequest  for  the  providing  of  a  public  park,  &c.,  is  exempted 
from  the  operation  of  the  Mortmain  Act  by  51  &  52  Vict.  c.  42,  s.  6.  Purchases  of 
land  for  the  purposes  of  this  section  are  exempt  by  virtue  of  section  7,  ante,  p.  26. 

In  districts  where  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict, 
c.  59),  post,  has  been  adopted,  the  provisions  of  the  above  section  have  been  amended 
and  extended  as  follows  : — 

Section  44  provides  : — (1.)  An  urban  authority  may  on  such  days  as  they  think  fit 
(not  exceeding  twelve  days  in  any  one  year,  nor  four  consecutive  days  on  any  one 
occasion)  close  to  the  public  any  park  or  pleasure  gronnd  provided  by  them,  or  any 
part  thereof,  and  may  grant  the  use  of  the  same,  either  gratuitously  or  for  payment, 
to  any  public  charity  or  institution,  or  for  any  agricultural,  horticultural,  or  other 
show,  or  any  other  public  purpose,  or  may  use  the  same  for  any  such  show  or  purpose  ; 
and  the  admission  to  the  said  park  or  pleasure  ground,  or  such  part  thereof,  on  the 
days  when  the  same  shall  be  so  closed  to  the  public,  may  be  either  with  or  without 
payment,  as  directed  by  the  urban  authority,  or,  with  the  consent  of  the  urban 
authority,  bj'  the  society  or  persons  to  whom  the  use  of  the  park  or  pleasure  ground, 
or  such  part  thereof,  may  be  granted  :  Provided  that  no  such  park  or  pleasure  ground 
shall  be  closed  on  any  Sunday  or  public  holiday. 

(2.)  An  urban  authority  may  either  themselves  jarovide  and  let  for  hire,  or  may 
license  any  person  to  let  for  hire,  any  pleasure  boats  on  any  lake  or  piece  of  water  in 
any  such  park  or  pleasure  ground,  and  may  make  bye-laws  for  regulating  the 
numbering  and  naming  of  sucii  boats,  the  number  of  persons  to  be  carried  therein, 
the  boathouses  and  mooring  places  for  the  same,  and  for  fixing  rates  of  hire  and  the 
qualifications  of  boatmen,  and  for  securing  their  good  and  orderly  conduct  while  in 
charge  of  any  boat. 

And  section  45  provides  : — The  powers  of  an  urban  authority  under  section  164  of 
the  Public  Health  Act,  1875,  to  contribute  to  the  support  of  public  walks  or  jjleasure 
grounds,  shall  include  a  power  to  contribute  towards  the  cost  of  the  laying-out, 
planting,  or  improvement  of  any  lands  provided  by  any  jaerson  which  have  been  per- 
manently set  ajjart  as  public  walks  or  pleasure  grounds,  and  which,  whether  in  the 
district  of  the  urban  authority  or  not,  are  so  situated  as  to  be  conveniently  used  by 
the  inhabitants  of  the  district,  and  shall  also  include  a  power  to  contribute  towards 
the  purchase  by  any  person  of  lands  so  situate  and  to  be  so  set  apart  as  aforesaid. 
■  See  the  sections  and  the  notes  thereto,  2Jost. 

The  Acts  which  relate  to  the  providing  of  public  parks  and  recreation  grounds  are 
10  &  11  Vict.  c.  34,  s.  135  ;  22  Vict.  c.  27  ;  23  &  24  Vict.  c.  30.  26  &  27  Vict.  c.  13 
provides  for  the  protection  of  gardens  and  ornamental  grounds,  as  to  which  see  also 
24  &  25  Vict.  c.  96,  s.  31. 

26  Vict.  c.  13,  s.  1,  provides  that  when  in  any  city  or  borough  any  enclosed  garden 
or  ornamental  ground  has  been  set  apart,  otherwise  than  by  the  revocable  permission 
of  the  owner  thereof,  in  any  j)ublic  square,  &c.,  for  the  use  or  enjoyment  of  the  in- 
habitants thereof,  and  when  the  trustees  or  other  body  appointed  for  the  care  of  the 
same  have  neglected  to  keejo  it  in  proper  order,  or  when  such  garden  or  ground  has 
not  been  vested  or  placed  in  the  management  of  trustees,  &c.,  for  the  care  of  the  same, 
and  from  want  of  such  care  or  any  other  cause  has  been  neglected,  the  corporate 
authorities  shall  take  charge  of  the  same,  putting  up  a  notice  to  that  effect  in  such 
garden  or  ground.  As  to  the  meaning  of  the  words  "  otherwise  than  by  the  revocable 
permission  of  the  owner,"  see  Tidk  v.  Metropolitan  Board  of  Works,  L.  R.  3  Q.  B.  94, 
682  ;  37  L.  J.  Q.  B.  272  ;  16  W.  R.  985  ;  19  L.  T.  (n.s.)  18  ;  32  J.  P.  548. 
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Note  to  See  also  the  provisions  of  the  Iiiclosure  Acts  as  to  allotments  for  recreation  or 
Section  164.  other  public  purposes,  8  &  9  Vict.  c.  118  ;  39  &  40  Vict.  c.  56  ;  42  &  43  Vict.  c.  37  ; 
  45  Vict.  c.  15,  s.  3. 

As  to  the  Metropolis,  see  18  &  19  Vict.  c.  120,  s.  114  ;  19  &  20  Vict.  c.  112,  s^.  10, 
11  ;  26  &  27  Vict.  c.  13  ;  29  &  30  Vict.  c.  122  ;  32  &  33  Vict.  c.  107  ;  40  &  41  Vict, 
c.  35  ;  41  &  42  Vict.  c.  37,  ss.  8,  9  ;  42  &  43  Vict.  c.  59,  ss.  4,  5,  11  ;  43  &  44  Vict, 
c.  25,  ss.  3,  5,  6  ;  44  &  45  Vict.  c.  34  ;  45  &  46  Vict.  c.  15. 

A  faculty  cannot  be  granted  authorising  a  churchyard  to  be  appropriated  as  a 
public  garden.  But  it  was  held  to  be  in  the  discretion  of  the  Consistory  Court  to 
authorise  by  a  faculty  the  construction  of  footpaths  in  it  for  the  convenience  of  the 
parishioners,  the  removal  of  high  walls  which  obstruct  the  free  circulation  of  air,  the 
phmting  of  it  with  trees  and  fiovvers  wlien  it  is  closed  for  burials,  and  the  erection  of 
gates  in  order  to  give  the  parishioners  access  to  it,  and  other  minor  alterations. 
Recj.  V.  Teriss,  L.  R.  4  Q.  B.  407.  See  also  the  Open  Spaces  Act,  1887,  and  the 
ajiplication  for  faculties  under  it  in  the  cases  of  Mount  Street  BitricU  Ground,  4  T.  L.  R. 
661  ;  St.  George,  Queen  Square,  ib.  703  ;  Camden  Town  Burial  Ground,  5  T.  L.  R.  311 ; 
Re  St.  George-in-the-East,  I  P.  D.  311  ;  Re  St.  John,  Hackney,  and  Re  St.  Mary, 
Islington,  "Times,"'  21st  April,  1893.  As  to  the  power  of  urban  authorities  to  repair 
fences  surrounding  burial  grounds,  see  24  &  25  Vict.  c.  61,  s.  21,  re-enacted  in 
Schedule  V.,  posi. 

The  statutes  which  provided  for  the  procuring  of  public  libraries  and  public 
museums  have  all  been  repealed  and  consolidated  by  the  Public  Libraries  Act,  1892  ' 
(55  &  56  Vict.  c.  53),  which  is  set  out  in  the  Appendix. 

24  &  25  Vict.  c.  27,  s.  39,  renders  persons  who  wilfully  injure  works  of  art,  monu- 
ments or  statues  in  public  streets  punishable  as  a  misdemeanor. 

(d)  As  to  the  making,  confirming,  and  publishing  of  bye-laws,  see  sections  182 — 9, 
post;  and  as  to  the  enforcing  them,  see  section  251,  post.  The  section  in  the  text 
gives  a  power  not  previously  enjoyed — namely,  one  for  the  removal  of  persons  offend- 
ing against  the  bye-laws.  It  is  necessary  that  the  grounds  should  be  actually  vested 
in  the  authority  before  they  make  bye-laws,  and  the  Local  Government  Board  have 
declined  to  confirm  bye-laws  unless  the  grounds  are  so  vested.  Model  bye-laws  have 
been  issued  under  this  section. 

By  a  scheme  made  under  the  Metropolitan  Commons  Act,  1866,  and  confirmed  by 
the  Metropolitan  Commons  Supplemental  Act,  1877,  it  was  provided  that  a  common 
should  be  dedicated  to  the  ii.se  and  recreation  of  the  public  as  an  open  and  unenclosed 
space  for  ever,  and  the  Metrojjolitan  Board  of  Works  were  empowered  to  frame  bye- 
laws  and  regulations  for  the  prevention  of  nuisances  and  the  ])reservation  of  order  on 
the  common.  The  board  made  a  bye-law  prohibiting  the  delivery  of  any  public 
speech,  lecture,  sermon,  or  address  of  any  kind,  except  with  the  written  permission  of 
the  board  first  obtained,  and  upon  such  portions  of  the  commons,  and  at  such  times 
as  might  be  by  such  written  permission  directed  and  sanctioned  by  the  board  : — Held, 
that  such  bye-law  was  valid.  No  right  of  the  general  public  to  hold  meetings  on  a 
common  is  known  to  the  law.  De  Morgan  v.  Metropolitan  Board  of  Works,  5  Q.  B.  D. 
155  ;  49  L.  J.  M.  C.  51  ;  42  L.  T.  (n.S.)  238  ;  28  W.  R.  489  ;  44  J.  P.  296.  A  bye- 
law  relating  to  a  common  provided  that  "  no  person  shall  shoot  or  chase  game  or  other 
birds  or  animals  on  the  common."  The  respondent  carried  a  tame  jjigeon  and  a 
falcon,  and,  when  on  the  conimon  he  let  them  both  go,  and  ran  after  them  for  half  a 
mile,  watching  the  chase  : — Held,  that  this  was  an  offence  within  the  meaning  of  the 
bye-law.    Harper  v.  Mitchell,  44  J.  P.  378. 

Under  the  section  in  the  text  the  local  board  made  bye-laws  for  the  regulation  of  a 
pleasure  ground  within  their  jurisdiction.  One  bye-law  provided  that  no  person 
should  suffer  any  fowl  belonging  to  him  to  enter  or  remain  in  the  pleasure  ground. 
The  fine  for  offending  was  bl.  B.'s  six  fowls  strayed  inside,  there  being  no  fence  suffi- 
cient to  prevent  them  : — Held,  that  the  justices  were  right  in  refusing  to  convict,  as 
the  bye-law  was  repugnant  to  the  law  of  England,  and  was  not  warranted  by  the 
section.    Torquay  Local  Board  v.  Bridle,  47  J.  P.  183. 


Urban  autho-  165.  Any  urban  authority  may  from  time  to  time  provide  such 
Tidepublfc°'  ^^^^^^  *^^y  consider  necessary,  and  cause  them  to  be  fixed  on  or 
clocks.  against  any  public  building,  or,  with  the  consent  of  the  owner  or  occupier, 

on  or  against  any  private  building  the  situation  of  which  may  be  con- 
Yenient  fqr  that  purpose,  and  may  cause  the  dials  thereof  to  be  lighted  Q,i 
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night,  and  may  from  time  to  time  alter  and  remove  any  such  clocks  to  Section  165. 
such  other  like  situation  as  they  may  consider  expedient. 

In  districts  where  the  Public  Health  Acts  Amendment  Act,  1890  (53  «&;  54  Vict, 
c.  59),  has  been  adopted,  it  is  provided  by  section  46  of  that  Act  that  the  aliove  section 
shall  be  extended  so  as  to  enable  any  urban  authority  to  pay  the  reasonable  cost  of 
the  repairing,  maintaining,  winding-up,  and  lighting  any  public  clock  within  their 
district  though  not  vested  in  them.  See  the  Act  itself,  post.  The  provision  in  the 
text  does  not  empower  the  urban  authority  to  repair  or  restore  clocks  not  jii'ovidecl  by 
themselves  and  not  transferred  to  them,  such  as  the  clock  of  a  parish  church. 
Whether  they  can  affix  a  public  clock  to  a  church  as  a  public  building  is  a  matter  of 
doubt.  Perhaps  they  could  do  it  with  a  faculty  from  an  ecclesiastical  court ;  other- 
wise it  would  seem  that  they  cannot. 

10  &  11  Vict.  c.  34,  s.  143,  contains  a  similar  provision  as  to  clocks. 


Makkets  and  Slaughter-houses. 

166.  Where  an  urban  authority  are  a  local  hoard  or  improvement  Urban  autho- 
commissioners  they  shall  have  power,  with  the  consent  of  the  owners  and  proYide^ 
ratepayers  of  their  district,  expressed  by  resolution  passed  in  manner  markets, 
provided  by  Schedule  III.  to  this  Act,  and  where  the  urban  authority  are 
a  town  council  they  shall  have  power,  with  the  consent  of  two-thirds  of 
their  number,  to  do  the  following  things,  or  any  of  them,  within  their 
district :  (a) 

To  provide(/v)  a  market  place,  and  construct  a  market  house  and  other 
conveniences,  for  the  purpose  of  holding  markets  : 

To  provide  houses  and  places  for  weighing  carts : 

To  make  convenient  approaches  to  such  market : 

To  provide  all  such  matters  and  things  as  may  be  necessary  for  the 
convenient  use  of  such  market : 

To  purchase  or  take  on  lease  land,  and  public  or  private  rights  in 
markets  and  tolls  for  any  of  the  foregoing  purposes  : 

To  take  stallages,  rents,  and  tolls(c)  in  resjiect  of  the  use  by  any  person 
of  such  market : 

But  no  market  shall  be  established  in  pursuance  of  this  section  so  as  to 
interfere  with  any  rights,  powers,  or  privileges ((i?)  enjoyed  within  the 
district(e)  by  any  person(/)  without  his  consent. 

(a)  For  the  definition  of  "  local  board,"  see  section  4,  ante,  p.  4  ;  of  imjjrovement 
commissioners,  section  4,  ante,  p.  4  ;  of  "  owners,"  section  4,  ante,  p.  6. 

It  will  be  seen  that  there  is  no  compulsion  upon  a  local  board  to  act,  notwithstand- 
ing the  resolution  of  their  constituents  ;  and  that  there  must  be  in  the  case  of  a  town 
council,  the  consent  of  two-thirds  of  all  the  members  of  the  board,  not  of  that  of  a 
meeting. 

It  must  be  noticed  that  there  is  only  jjower  to  establish  a  market.  No  power  is 
given  to  establish  a  fair,  which  is  not  now  favoured  by  public  opinion.  It  must  also 
be  noticed  that  tlie  market  place  is  to  be  within  the  district  of  the  urban  authority. 
As  to  what  is  a  fair,  see  Collins  v.  Cooper,  9  T.  L.  R.  250. 

(b)  Sections  175,  176,  post,  contain  the  powers  which  enable  the  authority  to 
provide  these  places,  houses,  and  approaches,  compulsorily  if  necessary.  By  letters 
patent  in  34  Car.  2,  the  king  granted  market  rights  "  in  sive  juxta,"  a  certain  place 
called  Spittle  Square  to  one  who  was  lessee  of  the  square  and  had  acquired  the 
greater  part  of  the  reversionary  interest  in  it.    The  grantee  or  his  successors  in  title 
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U  .  .  laiel  out  his  square  as  a  market  place,  with  four  internal  streets.  The  land  imme- 
q  jJ|-°^^  1  fifi  'iiately  surrounding  the  square  was  afterwards  laid  out  in  four  external  streets,  but 
oec  on^ioD.  ^-^^  j^pj.  jjppgg^j,  whom  the  property  in  this  surrounding  land  at  any  time 
belonged.  There  was  evidence  of  a  usage  from  the  time  of  living  memory  to  grant 
licenses  and  take  tolls  for  the  sale  of  marketable  articles  over  parts  of  the  external 
streets,  as  well  as  over  the  market  place  and  the  internal  streets.  It  was  held  that 
under  the  grant  "  in  sive  juxta,"  the  market  rights  extended  into  the  f cur  external 
streets  as  well  as  over  the  market  place  and  the  four  internal  streets  ;  and  that  the 
inference  from  the  evidence  and  documents  was  that  the  streets  were  dedicated  to  the 
public  subject  to  the  exercise  of  the  market  rights.  Attorney-General  v.  Horner,  11 
App-  Gas.  66  ;  56  L.  J.  Q.  B.  193  ;  54  L.  T.  (n.s.)  281  ;  34  W.  R.  641 ;  50  J.  P.  564. 

B.  being  entitled  to  a  niartet  on  the  manor  of  K.,  Mdrich  was  held  in  the  public 
street  on  B.'s  soil,  removed  it  to  another  site  in  K.,  which  site  he  had  demised, 
without  demising  the  franchise,  for  a  term  of  years.  Per  Littledale,  J.  :  The 
removal  was  bad,  because  the  lord  of  the  market  ought  to  be  the  owner  of  the  soil 
on  which  the  market  is  held.  By  all  the  court :  The  removal  was  at  any  rate  bad, 
unless  the  public  had  the  same  ]jrivilege  in  the  new  market  as  in  the  old  ;  and, 
therefore,  it  appearing  that  no  toll  had  ever  been  taken  in  the  old  market,  but  that 
the  lease,  after  a  covenant  by  the  lessees  to  allow  the  soil  to  be  used  solely  for  the 
market,  empowered  them  to  impose  rents  for  the  liberty  of  selling  in  the  market, 
the  court  held  that  the  removal  was  bad,  and  that  the  site  of  the  old  market 
might  be  used  on  market  days  as  it  was  before  the  removal.  B.  v.  Starkey,  7  A.  &  E. 
95  ;  6  L.  J.  K.  B.  202. 

Where  the  lord  of  a  manor  proved  a  market  to  have  been  imniemorially  holden 
in  certain  places  within  a  manor  it  was  held  not  to  be  a  necessary  inference  (no 
grant  being  produced)  that  the  market  was  granted  to  be  holden  in  those  places 
only,  and  that  the  jury  might  presume  from  circumstances  that  the  market  was 
L' ranted  to  be  holden  in  any  convenient  place  within  the  manor.  De  Eutzen  v. 
Lloyd,  5  A.  &  E.  456  ;  5  L.  J.  K.  B.  202.  And  see  Worthy  v.  Nottingham  Local 
Board,  21  L.  T.  (n.s)  582  ;  23  J.  P.  806,  where  it  was  held  that  a  corporation  might 
remove  part  of  a  market  to  any  other  convenient  place  within  the  limits  sjjecified  in 
the  original  giant.  A  corporation,  being  lords  of  a  market  and  .owners  of  the  soil, 
are  entitled  at  common  law  to  remove  a  market.  But  where  acting  as  a  local  board 
they  take  steps  under  the  Act  to  set  up  a  market  in  a  new  place,  they  can  only  act 
under  the  powers  and  subject  to  the  provisoes  of  the  statute,  and  are  not  entitled 
to  fall  back  on  their  common  law  right.  Per  Page  Wood,  V.C.,  in  Ellis  v.  Bridgnorth 
{Corporation  of),  2  J.  &  H.  67  ;  4  L.  T.  (n.s.)  112.  In  the  same  case,  when  tried  at 
common  law,  it  apjoeared  that  the  corporation  had  removed  the  market  from  the 
place  at  which  it  had  been  imniemorially  claimed.  It  was  held  that  the  occupiers 
of  hoirses  adjoining  the  old  market  place  might  maintain  an  action  for  disturbance 
of  those  rights  which  they  had  hitherto  enjoyed  of  erecting  stalls  opposite  their 
houses  on  market  days.  It  was  held  also  that  under  the  conesponding  provisions 
of  21  &  22  Vict.  c.  98,  s.  50,  the  removal  of  the  market  was  not  justifiable,  inas- 
much as  the  power  to  provide  market  places  conferred  by  that  section  was  expressly 
qualified  by  tlie  proviso  as  to  the  rights  of  individuals.  15  C.  B.  (n.s.)  52  ;  32 
L.  J.  C.  P.  273  ;  8  L.  T.  (n.s.)  658  ;  12  W.  R.  56.  But  where  a  local  Act  imposed 
a  penalty  for  exposing  for  sale  meat,  &c.,  in  the  streets  of  a  town,  so  that  such  meat, 
&c.,  projected  over  any  footway,  &c.,  with  an  exception  in  favour  of  stalls  in  such 
parts  of  the  streets  as  had  been  theretofore  used  for  the  purpose  at  the  time  of  the 
usual  market,  and  subsequently  the  local  board  made  Ijye-laws  appointing  certain 
jjlaces  for  markets  for  certain  descriptions  of  goods  on  market  days,  it  was  held  that 
the  provisions  of  the  local  Act  did  not  exempt  from  liability  to  penalties  a  person 
who  violated  the  bye-laws  by  exposing  for  sale  meat,  &c.,  at  a  place  other  than  that 
appointed  by  the  board,  notwithstanding  that  the  place  had  for  many  years  been 
used  for  such  sales  by  such  persons  and  others.  Savage  v.  Brook  15  C.  B.  (n.s.)  264  ; 
33  L.  J.  M.  C.  42  ;  9  L.  T.  (n.s.)  334. 

As  to  enlarging  a  market  under  a  local  Act,  see  Attorney-General  v.  Cambridge 
{Mayor,  djc.,  of),  L.  R.  6  H.  L.  303  ;  22  W.  R.  37. 

Under  the  powers  of  an  Act  of  1844  the  corporation  of  Manchester  purchased  the 
manorial  l  ights  of  the  manor  of  Manchcbter,  which  was  co-extensive  with  one  of  the 
six  townships  included  in  the  borough.  Among  these  rights  was  an  ancient 
franchise  to  hold  a  market,  which  appeared  to  have  been  a  Saturday  market.  After 
this,  by  the  Manchester  Market  Act,  1856,  the  corporation  were  empowered  to  hold 
markets  on  such  days  as  they  should  think  tit,  at  any  places  within  the  borough 
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which  they  should  appropriate  as  market  places,  and  to  charge  any  tolls,  not      Note  to 

exceeding  those  mentioned  in  the  schedule  to  the  Act  (which  were  higher  than  the  Ssciion  166. 

old  accustomed  tolls),  and  to  make  certain  charges  for  weighing,  which  could  not 

have  been  made  under  the  old  franchise.    It  was  held  that  there  being  under  the 

Act  a  change  of  time,  a  change  of  place,  an  alteration  of  old  charges,  an  imposition 

of  new  charges,  and  an  extension  of  the  market  from  the  township  to  the  borough, 

the  effect  of  the  Act  was  to  give  the  corpjoration  new  rights  of  holding  markets  in 

substitution  for  the  old  franr.hise,  and  that  the  old  franchise  was  extinguished. 

Manchester  (Mayor  of)  v.  Lyons,  22  Ch.  D.  287  ;  47  L.  T.  (n.s.)  677.    It  may  be 

inferred  from  the  judgment  in  this  case  that  an  action  for  disturbance  of  a  market 

created  by  virtu.e  of  a  statute  will  lie  as  in  the  case  of  an  ancient  market  Iranchise. 

The  corporation  had  brought  an  action  to  restrain  the  defendants  from  selling  eggs 

and  dried  fish  on  market  days  in  their  shop.    The  shop  was  situate  in  a  street 

which  adjoined  one  side  of  one  of  the  plaintiff's  markets,  and  on  the  opposite  side  of 

the  street  from,  but  not  opposite  to,  the  entrance  from  that  street  into  the  market. 

The  defendants  only  sold  their  own  goods  in  their  shops  in  the  ordinary  coui'se 

of  business.    It  was  held  that  this  was  no  disturbance  of  the  statutory  right  of 

market. 

The  jjlaintiiTs  were  down  to  1855  seised  in  fee  of  an  ancient  market  for  the  sale  of 
cattle,  known  as  Smithfield  market,  and  were  entitled  to  certain  tolls  in  respect  of 
cattle  exposed  for  sale  in  the  market.  In  1855  the  Smithfield  market  was  by  Act  of 
Parliament  removed  to  Islington  ;  but  all  privileges  were  expressly  preserved  to  the 
plaintiffs,  and  it  was  enacted  that  no  new  market  for  the  sale  of  cattle  should  l)e 
opened  within  a  distance  of  seven  miles  from  St.  Paul's  Cathedral.  One  of  the 
defendants  became,  in  1854,  lessee  of  certain  premises  about  600  yards  distant  from 
the  Islington  market  and  within  the  distance  of  seven  miles  from  St.  Paul's  and 
converted  them  into  lairs  and  receptacles  for  cattle  containing  accommodation  for 
about  400  head.  Some  of  the  cattle  were  from  time  to  time  sold  by  the  defendants 
Tipon  the  premises  between  the  market  days,  which  were  held  on  Mondays  and 
Thursdays.  Beyond  a  uniform  charge  for  lairage,  there  was  nothing  in  the  nature 
of  a  toll  upon  sales  effected  by  other  persons  than  the  defendants  ;  but  when  the 
defendants  themselves  acted  as  salesmen  they  charged  the  same  commission  as  if  the 
cattle  had  been  sold  in  the  plaintitt's  market.  The  cattle  thus  sold  in  the  interval 
between  the  two  markets  would,  if  there  had  been  no  opportunity  for  sale  lietween 
the  two  markets,  have  found  their  way  to,  and  have  been  sold  in,  the  plaintiff's 
market :— Held,  on  these  facts,  that  an  action  was  maintainable  against  the  defendants 
for  a  disturbance  of  the  plaintiff''s  market.  London  {Mayor,  <£•.,  of)  v.  Low,  49  L.  J. 
Q.  B.  144  ;  42  L.  T.  (n.s.)  16  ;  28  W.  R.  250  ;  44  J.  P.  169. 

In  boroughs,  the  limits  of  which  for  the  purposes  of  parliamentary  representation 
have  been  fixed  by  2  &  3  Will.  4,  c.  64,  s.  35,  Sched.  0.,  and  which  are  included  in 
section  1  of  Schedules  A.  and  B.  to  the  5  &  6  Will.  4,  c.  76,  s.  7,  all  places  within 
the  limits  so  fixed  are,  by  section  8  of  the  latter  Act,  parts  of  the  borough  for  all 
purposes  ;  and  an  ancient  borough  mai'ket  may  be  lawfully  held  within  such  limits, 
although  outside  the  limits  of  the  old  municipal  borough.  A  market  held  in  the 
same  town  with  an  old  market,  if  held  upon  the  same  day,  is  a  disturbance  by 
intendment  of  law  ;  but  if  it  is  held  on  a  different  day  it  is  only  evidence  of  dis- 
turbance for  the  jury.  To  support  an  action  for  disturbance  of  a  market  it  is  not 
necessary  that  the  defendants  should  have  actually  sold  ;  any  active  interference  by 
him  in  the  conduct  of  the  new  market,  or  participation  in  its  profits  or  risk,  is 
sufficient.  Dorchester  {Mafyor,  d;c.,  of)  v.  Ensor,  L.  R.  4  Ex.  335  ;  39  L.  J.  Ex.  11  ; 
21  L.  T.  145  ;  34  J.  P.  167.  A.  market  on  Monday  is  prima  facie  an  injury  io  a 
market  on  Thursday.  As  to  the  granting  of  an  interlocutory  injunction  in  such  a 
case,  see  Ehves  v.  Payne,  12  Ch.  D.  468  ;  48  L.  J.  Ch.  831  ;  41  L.  T.  (n.s.)  118  ;  27 
W.  R.  704. 

A  charter  of  Edw.  3  by  the  king  and  parliament  purported  to  give  the  citizens  of 
London  and  their  successors  exclusive  right  of  market  in  a  certain  area.  The 
charter  was  not  included  in  the  statute  roll,  but  was  in  the  charter  roll.  A  charter 
of  Car.  2  granted  to  G.  and  his  heirs  an  exclusive  light  of  market  for  fruit  and 
vegetables  within  part  of  the  above  area,  and  this  market  has  been  enjoyed  ever 
since.  The  Great  Eastern  Railway  Company  set  up  a  rival  fruit  market  within  a 
quarter  of  a  mile  of  the  latter  market,  on  the  ground  that  G.'s  market  was  over- 
crowded. It  was  held  (1)  that  the  charter  of  Edw.  3  had  the  force  of  a  private  Act 
of  Parliament,  and  amounted  to  a  grant  of  market  to  the  corporation  ;  (2)  that  the 
corporation  was  entitled  to  waive  any  of  its  rights  of  market ;  (3)  that  G.'s  market 
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Note  to    had  by  such  implied  waiver  become  a  legal  market ;  and  (4)  that  G.'s  market  right 
Section  166.  had  been  disturbed  by  the  company's  market,  and  that  overcrowding  was  no  defence 
for  the  disturbance  created  l)y  setting  up  a  rival  market.    Great  Eastern  Railway 
Company  v.  Goldsmid,  9  App.  Gas.  927  ;  54  L.  J.  Ch.  162  ;  52  L.  T.  (n.s.)  270  ;  33 
W.  JR.  81  ;  49  J.  P.  260. 

In  addition  to  the  above  cases  as  to  the  right  of  action  for  disturbance  of  a  market 
the  following  cases  may  be  referred  to  :  Prince  v.  Leivis,  5  B.  &  C.  363  ;  2  0.  &  P. 
66  ;  In  re  Islington  Market  Bill,  3  C.  &  F.  513  ;  Holcroft  v.  Heel,  1  B.  &  P.  400  ; 
Mosley  v.  Ghadwick,  7  B.  &  C.  47  w.  ;  3  Doug.  117  ;  Manchester  (Mayor  of)  v.  Pedly, 
4  B.  &  Ad.  397  ;  Brecon  (Mayor  of)  v.  Edwards,  1  H.  &  C.  51  ;  8  Jur.  (n.s.)  461  ;  31 
L.  J.  Ex.  368  ;  6  L.  T.  (n.s.)  293  ;  26  J.  P.  614  ;  Bridgland  v.  Shapter,  5  M.  &  W. 
375  ;  Yard  v.  Ford,  2  Wm.  Saund.  171  ;  Horner  v.  Freeman,  W.  N.  (1884),  p.  223  ; 
Midleton  v.  Power,  19  L.  R.  Ir.  145  ;  Downshire  v.  O'Brien,  ib.,  p.  380  ;  Abergavenny 
Improvement  Commissioners  v.  Straker,  60  L.  T.  (n.s.)  756  ;  38  W.  R.  158  ;  53 
J.  P.  421  ;  Birmingham  (Mayor,  dbc,  of)  v.  Foster,  70  L.  T.  (n.s.)  371  ;  10  T.  L.  R. 
309.  As  to  the  powers  of  local  authorities  in  the  metropolis  to  erect  posts,  &c., 
so  as  to  interfere  with  the  use  of  a  market,  see  18  &  19  Vict.  c.  120,  ss.  91,  108, 
and  Horner  v.  TFhitechapel  District  Board  of  Works,  55  L.  J.  Ch.  148  ;  53  L.  T. 
(n.s.)  842. 

(c)  See  the  next  section,  note  (d). 

With  regard  to  the  liability  of  a  corporation  as  owners  of  a  market,  the  following 
case  may  be  referred  to  : — 

The  defendants  (a  corporatioa)  were  owners  of  a  cattle  market,  and  in  the  market 
]jlace  tliey  had  erected  a  statue  around  which  they  had  placed  a  railing  as  a  fence. 
The  plaintiff's  attended  the  market  with  their  cattle,  and  occupied  a  particular  site 
for  which  they  paid  a  toll.  A  cow  belonging  to  them,  in  attempting  to  jump  the 
railing,  injured  herself  and  subsequently  died  from  the  injuries.  The  jury  found 
that  the  railing  was  dangerous  : — Held,  that  the  defendants  having  received  tolls 
from  the  plaintiffs  and  invited  them  to  come  to  tlie  market  with  their  cattle,  a  duty 
was  imposed  on  tliem  to  keep  the  market  in  a  safe  condition,  and  therefore  an 
action  would  lie  against  the  defendants  for  the  loss  sustained  by  the  plaintiffs.  Lax 
v.  Darlington  (Mayor,  dr.,  of),  5  Ex.  D.  28  ;  49  L.  J.  Q.  B.  105  ;  41  L.  T.  (n.s.)  489  ; 
28  W.  R.  221  ;  44  J.  P.  312. 

(d)  The  right  referred  to  in  the  text  means  a  right  acquired  adversely  to  the 
world  and  peculiar  to  the  individual.  The  establishment  of  a  business  with  the 
consent  of  a  local  board  does  not  give  a  right,  power,  or  privilege  within  the  meaning 
of  this  proviso,  if  the  business  consists  of  sales  wliich  are  contrary  to  section  13  of 
the  incorporated  Market  and  Fairs  Act  (vide  Appendix),  as  not  being  within  the 
person's  own  shop  within  the  meaning  of  that  section.  Fearon  v.  Mitchell,  L.  R.  7 
Q.  B.  690  ;  41  L.  J.  M.  C.  170  ;  27  L.  T.  (n.s.)  33  ;  36  J.  P.  804. 

The  appellant,  a  cattle  salesman,  occupied  premises  wliich  he  used  for  the  sale  of 
cattle  under  leases  granted  by  the  corporation  of  a  borough  containing  covenants  for 
quiet  enjoyment.  Afterwards  the  corporation  as  the  urban  authority  established  a 
cattle  market  in  the  borough  and  published  a  list  of  the  tolls.  The  appellant  was 
convicted  of  selling  cattle  for  which  no  toll  had  been  paid  in  his  sale-yard  within  the 
borough  but  not  within  the  limits  of  the  market.  On  a  case  stated,  it  was  held 
that  the  corj)oration  had  not  derogated  from  their  grant  by  establishing  a  market ; 
that  the  appellant  had  not  by  vii'tue  of  the  leases  acquired  any  right  to  sell  cattle 
within  the  meaning  of  the  above  section,  which  the  urban  authority  could  not 
interfere  with  by  establishing  a  market.  Spurting  v.  Bantoft  [1891],  2  Q.  B.  384  ; 
60  L.  J.  Q.  B.  745  ;  65  L.  T.  (n.s.)  584  ;  40  W.  R.  157  ;  56  J.  P.  135. 

(e)  The  rights  of  any  person  in  respect  of  a  market  out  of  the  district,  however 
near  it  may  be,  are  not  referred  to.  There  may  arise  a  question  whether  those  rights 
can  be  inlringed  by  the  urban  authority,  but  apparently  this  section  will  justify 
them  in  exercising  all  the  powers  granted  by  the  section,  notwithstanding  that 
injury  may  arise  outside  their  district. 

(/)  See  the  definition  of  this  word  in  section  4,  ante,  p.  6. 


IncoiTDoration  167.  For  the  purpose  of  enabling  any  urban  authority  to  establish 
°f  10°&  iT"^  regulate  markets,  there  shall  be  incorporated  with  this  Act  the 

Vict.  c.  14  as  provisions  of  the  Markets  and  Fairs  Clauses  Act,  1847, (a)  in  so  far  as 
to  markets,    the  same  relate  to  markets  ;  that  is  to  say, 
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With  respect  to  the  holding  of  the  market  or  fair,  and  the  protection  Section  167. 
thereof  ;(&)  and 

With  respect  to  the  weighing  goods  and  carts  and 

With  respect  to  the  stallages,  rents,  and  tolls  •,{d) 
Provided  that  all  tolls  leviable  by  an  urban  authority  in  pursuance  of 
this  sectionf^?)  shall  be  approved  by  the  Local  Government  Board. 

An  urban  authority  may  with  respect  to  any  market  belonging  to 
them  make  bye-laws(/)  for  any  of  the  pxirposes  mentioned  in  section 
forty-two  of  the  Markets  and  Fairs  Clauses  Act,  1847,  so  far  as  those 
purposes  relate  to  markets,  and  printed  copies  of  any  bye-laws  so  made 
shall  be  conspicuously  exhibited  in  the  market.(^) 

(a)  That  is,  10  &  11  Vict.  c.  14.  See  the  clauses  in  the  Appendix,  and  the  notes 
thereon.  The  references  in  this  section  are  to  the  headings  in  that  statute,  and  do 
not  lead  to  any  inference  as  to  the  power  to  hold  a,  fair. 

(6)  Sections  12  to  16.  It  may  be  here  observed  that  27  Hen.  6,  c.  5,  prohibited 
markets  from  being  held  on  Sundays,  Ascension  Day,  Corpus  Christi  Day,  Assump- 
tion Day,  All  Saints  Day,  and  Good  Friday,  and  this  prohibition  has  not  been 
removed. 

(c)  Sections  21  to  30.    And  as  to  weighing  of  cattle,  see  50  &  51  Vict.  c.  27  ; 
54  &  55  Vict.  c.  70,  in  the  Appendix,  23ost. 

(d)  Sections  31  to  41. 

(e)  This  should  have  been  the  last  section  {i.e.,  section  166).  The  meaning  of  this 
proviso  appears  to  be  that  the  tolls  proposed  to  be  levied  by  the  urban  authority 
shall  be  submitted  to  the  Local  Government  Board  for  approval,  and  when  the 
approval  shall  have  been  obtained,  but  not  before,  they  shall  be  leviable. 

Tolls  are  levied  on  the  sale  of  aiticles,  and  on  the  weighing  and  measuring  of 
goods,  and  on  the  weighing  of  carts,  and  now  also  of  cattle  under  the  Acts  referred 
to  in  note  (c),  supra. 

It  must  be  observed  that  no  approval  is  required  for  the  rents  and  stallages.  These 
are  in  fact  matters  for  special  bargains.  No  one  need  rent  the  stalls  and  places  in 
the  market  ;  but  all  persons  having  goods  for  sale  must  frec[uent  the  market,  and 
they  as  M-ell  as  the  buyers  must  be  protected  from  unreasonable  tolls. 

As  to  the  distinction  between  tolls  and  stallages,  see  Northavijiton  {Mayor  of)  v. 
Ward,  2  Stra.  1238  ;  and  Swindon  Central  Market  Company,  Limited,  v.  Panting,  27 
L.  T.  (n.s.)  578.  Stallage  is  a  payment  due  to  the  owner  of  a  market,  in  respect  of 
the  exclusive  occupation  of  a  portion  of  the  soil.  Therefore  when  a  person  used  a 
market  with  a  chair  and  aped,  that  is  a  wooden  or  wicker  basket,  4  feet  long,  2^  feet 
wide,  and  2  feet  high,  with  a  lid,  which  being  turned  back  and  supported  by  pieces 
of  wood  not  fixed  in  the  soil,  formed  a  table  on  which  he  exposed  provisions  for  sale, 
it  was  held  he  was  liable  for  stallage.  Yarmouth  {Mayor,  &c.,  of)  v  Groom,  1  H.  &G. 
102  ;  32  L.  J.  Ex.  74  ;  7  L.  T.  (n.s.)  161  ;  8  Jur.  (n.s.)  677  ;  see  also  Reg.  v.  Caswell, 
L.  R.  7  Q.  B.  328  ;  41  L.  J.  M.  C.  108  ;  26  L.  T.  (n.s.)  574;  20  W.  R.  624  ; 
36  J.  P.  645. 

(/)  See  as  to  the  making,  confirming,  and  publishing  of  bye-laws,  sections  182 — 185, 
post.  There  is  an  addition  in  this  section  to  the  provisions  as  to  publication. 
Section  251,  post,  provides  for  the  enforcing  of  the  bye-laws.  It  will  be  observed 
that  there  is  no  reference  here  to  fairs.  A  bye-law  for  tlie  regulation  of  a  market, 
setting  apart  different  places  for  the  carrying  on  of  wholesale  and  retail  trades,  is  not 
unreasonable  as  being  in  restraint  of  trade.  Strike  v.  Collins,  34  W.  R.  459  ;  50  J.  P. 
196  ;  2  T.  L.  R.  421. 

((/)  See  in  section  306,  post,  the  penalty  for  injuring  or  defacing  the  boards  on 
which  the  bye-laws  are  inscribed. 

168.  Any  urban  authority  may  purchase,  and  the  directors  of  any  Power  for 
market  company,  in  pursuance,  in  the  case  of  a  company  registered  ^^^j^^^"*  under- 
under  the  Companies  Act,  1862, (a)  of  a  special  resolution  of  the  members  market  "com- 
passed in  manner  provided  by  that  Act,  and  in  the  case  of  any  other  pany  to  urban 
company,  of  a  resolution  passed  by  a  majority  of  three-fourths(5)  in  authority, 
number  and  value  of  the  members  present,  either  personally  or  by  proxy, 
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Section  168.  at  a  meeting  specially  convened  with  notice  of  the  business  to  be 
transacted,  may  sell(c)  and  transfer  to  any  urban  authority,  on  such 
t^ms  as  may  be  agreed  on  between  the  company  and  the  urban 
authority,  all  the  rights,  powers, (f?)  and  privileges,  and  all  or  any  of 
the  markets,  premises,  and  things  which  at  the  time  of  such  purchase 
are  the  property  of  the  company,  but  subject  to  all  liabilities  attached  to 
the  same  at  the  time  of  purchase. 

(a)  That  is,  25  and  26  Vict.  c.  89.  This  section  does  not  refer  to  a  company 
established  under  a  local  Act. 

(b)  In  21  &  22  Vict.  c.  98,  s.  53,  it  was  three-fifths. 

(t)  The  power  of  sale,  as  it  seems,  overrides  any  provisions  which  may  be  con- 
tained in  any  local  Act  applicable  to  the  markets  which  provided  for  the  sale  of  it. 
A  similar  provision  is  contained  in  section  63,  ante,  p.  89,  as  to  water,  and  in  sec- 
tion 162,  ante,  p.  225,  as  to  gas,  except  that  the  sanction  of  the  Local  Government 
Board  is  not  requiied  for  the  purchase  of  the  market.  But  if  a  loan  be  required  for 
effecting  the  purpose,  as  the  Board  must  sanction  the  loan,  their  approbation  of  the 
purchase  must  be  obtained. 

(d)  Qucere,  will  this  word  carry  all  special  statatory  powers  which  are  inde- 
pendent of  the  property  in  the  market  1  The  affirmative  appears  to  be  the  better 
opinion. 


Power  to 
provide 
slaughter- 
houses. 


Notice  to  be 
affixed  on 
slaughter- 
houses. 


169.  J^iiy  urban  authority  may,  if  they  think  fit,  provide  slaughter- 
houses,(a)  and  they  shall  make  bye-laws  (6)  with  respect  to  the  manage- 
ment(p)  and  charges  for  the  use  of  any  slaughter-houses  so  provided. 

For  the  purpose  of  enabling  any  urban  authority  to  regulate  slaughter- 
houses within  their  district  the  provisions  of  the  Towns  Improvement 
Clauses  Act,  1847,  with  respect  to  slaughter-houses  shall  be  incor- 
porated Avith  this  Act. 

Nothing  in  this  section  shall  prejudice  or  affect  any  rights,  powers,  or 
privileges  of  any  persons  incorporated  by  any  local  Act  passed  before 
the  passing  of  the  Public  Health  Act,  184:8, (e)  for  the  purpose  of 
making  and  maintaining  slaughter-houses. 

(a)  For  the  definition  of  a  slaughter-house,  see  section  4,  ante,  p.  20. 
(6)  See  note  (/)  to  section  167,  ante,  p.  232. 

(c)  This  term  is  somewhat  vague,  but  is  comprehensive. 

(d)  That  is,  10  &  11  Vict.  c.  34.  Sections  125 — 131,  which  are  here  incorporated, 
are  printed  in  the  Appendix,  where  tlie  notes  require  attention.  In  districts  where 
the  Public  Health  Acts  Amendment  Act,  1890,  has  been  adopted,  the  iH'Ovisions  of 
10  &  11  Vict.  c.  34,  here  incorporated,  are  amended  in  some  important  particulars. 

See  sections  29 — 31  of  that  Act,  post. 

See  as  to  slaughter-houses  in  the  metropolis,  54  &  55  Vict.  c.  76,  s.  20. 

Slaughter-houses  for  horses  and  other  cattle  not  required  for  butchers'  meat,  are 
regulated  by  26  Geo.  3,  c.  71  (but  the  power  to  grant  licenses  under  that  Act  is  now 
transferred  to  district  councils  by  the  Local  Government  Act,  1894,  s.  27  (2),  post), 
and  7  &  8  Vict.  c.  87,  and  12  &  13  Vict.  c.  92,  which  refer  principally  to  the 
prevention  of  cruelty  to  animals. 

The  Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  ss.  17 — 20,  contains 
provisions  relating  to  slaughter-houses,  but  these  apply  only  by  virtue  of  a  special 
Act.  They  are  incorporated  as  regards  a  local  authority  under  the  Diseases  of 
Animals  Act,  1894  (57  &  58  Vict.  c.  57),  s.  32,  which  enables  such  authority  to 
provide  landing  places,  &c.,  for  the  sale,  slaughter,  or  disposal  of  foreign  animals. 

(e)  That  is,  11  &  12  Vict.  c.  63. 

170.  The  owner  or  occupier  of  any  slaughter-houses  licensed  or 
registered(a)  under  this  Act  shall,  within  one  month  after  the  licensing 
or  registration  of  the  premises,  affix,  and  shall  keep  undefaced  and 
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legible  on  some  conspicuous  place  on  the  premises,  a  notice  with  the  Section  170, 
words  "  Licensed  slaughter-house,"  or  "  Registered  slaughter-house,"  as 
the  case  may  be. 

Any  person  who  makes  default  in  this  respect,  or  who  neglects  or 
refuses  to  affix  or  renew  such  notice  after  requisition  in  writing  from 
the  urban  authority,  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds  for  every  such  offence,  and  of  ten  shillings  for  every  day  during 
which  such  offence  continues  after  conviction. (^') 

(a)  The  sections  incorporated  from  10  &  11  Vict.  c.  34,  enable  the  urban  authority 
to  license  slaughter-houses  newly  established,  and  to  register  those  which  have  been 
previously  established.  It  is  true  that  this  section  would  appear  to  take  effect 
froni  the  present  time,  but  the  same  provision  was  contained  in  37  &  38  Vict, 
c.  89,  s.  49.  It  cannot,  however,  operate  upon  premises  licensed  or  registered  before 
this  last  Act. 

(b)  As  to  the  recovery  of  this  penalty,  see  section  251,  ^osi. 


Police  Regulations. 

171.  The  provisions  of  the  Towns  Pohce  Clauses  Act,  1847,(a)  with 

respect  to  the  following  matters  (namely,)  provisions  of 

/,  N  TTT-  1  1         •  1     •  ■    I^     1  1     10  &  11  Vict. 

(1.)  With  respect  to  obstructions  and  nuisances  m  the  streets  ;  and     c.  89. 

(2.)  With  respect  to  fires  ;(h)  and 

(3.)  With  respect  to  places  of  public  resort  ;  and 

(4.)  With  respect  to  hackney  carriages  ;(c)  and 

(5.)  With  respect  to  public  bathing  ; 

shall  for  the  purpose  of  regulating  such  matters  in  urban  districts,  be 
incorporated  with  this  Act. 

The  expression  in  the  provisions  so  incorporated  "the  superintendent 
constable,"  and  the  expression  "  any  constable  or  other  officer  appointed 
by  virtue  of  this  or  the  special  Act,"  shall,  for  the  purposes  of  this  Act, 
respectively  include  any  superintendent  of  police,  and  any  constable  or 
officer  of  police  acting  for  or  in  the  district  of  any  urban  authority  ;  and 
the  expression  "  within  the  prescribed  distance  "  shall  for  the  purposes  of 
this  Act  mean  within  any  urban  district. 

Notwithstanding  anything  in  the  provisions  so  incorporated, (^)  a 
license  granted  to  the  driver  of  any  hackney  carriage  in  pursuance 
thereof  shall  be  in  force  for  one  year  only  from  the  date  of  the  license, 
or  until  the  next  general  licensing  meeting  where  a  day  for  such  meeting 
is  appointed. 

(a)  That  is,  10  &  11  Vict.  c.  89.  By  section  4,  it  is  provided  that  by  the  use  of 
these  words  the  clauses  of  that  Act  applicable  to  the  particular  subject  shall  be 
incorporated,  but  in  order  to  understand  the  incorporated  clauses  attention  should  be 
paid  to  other  clauses  in  the  Act,  and  consequently  such  as  appear  to  be  requisite  are 
printed  in  addition  to  the  clauses  actually  incorporated.  It  will  be  found  that  in  the 
Appendix  No.  (1)  includes  sections  21—29,  No.  (2)  sections  30—33,  No.  (3)  sec- 
tions 34 — 36,  No.  (4)  sections  37 — 68,  and  No.  (5)  section  69.  The  notes  on  these 
sections  in  the  Appendix  should  be  referred  to. 

(6)  See  section  157,  ante,  p.  204,  as  to  bye-laws  respecting  buildings  and  section  66, 
ante,  p.  91,  as  to  the  providing  of  hre  plugs  and  the  prevention  of  fires. 
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Note  to  ('■)  The  provisions  of  the  Towns  Police  Clauses  Act,  1847,  relating  to  hackney 
Section  171.  carriages  have  been  extended  and  applied  to  omnibuses,  stage  coaches,  &c.,  by  52  &  53 

  Vict.  c.  14,  which  is  set  out  in  full  in  the  Appendix.    By  section  2  of  that  Act  it  is 

to  be  deemed  to  be  incorporated  with  the  Public  Health  Act,  1875,  by  the  provisions 
in  the  text. 

(d)  The  last  interpretation  removes  a  difficulty  which  has  often  been  felt  in  respect 
of  "  the  prescribed  distance  "  in  local  government  districts  where  there  is  no  pre- 
scribed distance,  and  also  prevents  the  inconvenience  resulting  from  the  contiguity  of 
local  districts. 

(e)  This  enactment  removes  an  impression  which  prevailed  generally,  though 
whether  correctly  or  not  may  be  doubted,  that  though  the  owner  of  a  carriage  was  to 
be  licensed  for  a  year  only,  the  driver  when  once  licensed  retained  his  license  during 
the  rest  of  his  life. 

(/)  It  will  be  seen  that  the  incorporated  clauses  enable  bye-laws  to  be  made  in 
respect  of  hackney  carriages  and  public  bathing  ;  and  the  Local  Government  Board 
have  issued  modern  bye-laws  on  these  subjects.  The  subjects  of  such  bye-laws  and 
the  decisions  upon  them  appear  in  the  Appendix  where  the  enactments  are  printed. 


Urban  autho-  172.  A.ny  Urban  authority  may  license  the  proprietors,  drivers,  and 
bye-k^^^  fo?''  Conductors  of  horses,  ponies,  mules,  or  asses  standing  for  hire  within  the 
licensing  district  in  like  manner  and  with  the  like  incidents  and  consequences  as  in 
horses,  boats,  the  case  of  proprietors  and  drivers  of  hackney  carriages, (a)  and  may 
&c.,  for  hue.  ^^liike  bye-laws(/')  for  regulating  stands  and  fixing  rates  of  hire,  and  as 

to  the  qualification  of  such  drivers  and  conductors,  and  for  securing  their 

good  and  orderly  conduct  while  in  charge. ((i) 

Any  urban  authority  may  also  license  the  proprietors  of  pleasure  boats 
and  vessels,  and  the  boatmen  or  other  persons  in  charge  thereof,  and  may 
make  bye-laws(6)  for  regulating  the  numbering  and  naming  of  such  boats 
and  vessels,  and  the  number  of  persons  to  be  carried  therein,  and  the 
mooring  places  for  the  same,  and  for  fixing  rates  of  hire,  and  the  qualifi- 
cation of  such  boatmen  or  other  persons  in  charge,  and  for  securing  their 
good  and  orderly  conduct  while  in  charge. ((i) 

(a)  For  these,  see  10  &  11  Vict.  c.  82,  ss.  37 — 68  in  the  A23pendix. 

(b)  As  to  the  making,  confirming,  and  publishing  of  bye-laws,  see  sections  182  —  6, 
2)ost,  and  as  to  the  enforcing  of  them,  see  section  251,  post. 

(c)  Model  bye-laws  under  this  section  have  been  issued.  From  the  memorandum 
prefixed  to  these,  the  following  practical  remarks  are  taken  : — "  It  should  be  noticed 
that  the  effect  of  sections  46  and  47  of  10  &  11  Vict.  c.  89,  as  applied  to  the  case  of  a 
driver  or  conductor  of  a  horse,  pony,  mule,  or  ass  standing  for  hire,  is  to  require  every 
such  conductor  to  obtain  a  license  from  the  iirban  authority,  and  to  render  liable  to  a 
penalty  any  person  who  acts  as  a  driver  or  conductor  without  having  obtained  such 
license,  or  during  the  time  that  his  license  is  suspended,  or  who  lends  or  parts  with 
his  license  except  to  the  proj^rietor  of  the  horse,  pony,  mule,  or  ass.  The  proprietor 
will  also  be  liable  to  a  penalty  if  he  employ  any  person  as  a  driver  or  conductor  who 
has  not  obtained  a  license,  or  during  the  time  that  his  license  is  suspended.  It  will  be 
in  the  discretion  of  the  urban  authority  to  grant  or  refuse  a  license ;  and  before 
deciding  upon  any  application  they  will  doubtless  satisfy  themselves  as  to  the  qualifi- 
cation of  the  applicant  for  employment  as  a  driver  or  conductor.  A  license  from  the 
urban  authority  is  a  qualification  which  the  statutory  provisions  above  noticed 
recognise  as  indispensable  in  the  case  of  every  person  who  acts  as  a  driver  or 
condiictor." 

(d)  Model  bye-laws  have  also  been  issued  with  reference  to  pleasure  boats  and 
vessels.  The  memorandum  attached  to  this  series  is  deserving  of  careful  perusal, 
but  it  is  too  long  for  insertion  here.  It  is  there  pointed  out  that  there  is  not  in  the 
text  any  express  provision  as  to  the  conditions  under  which  a  license  may  be  granted 
or  refused  or  as  to  its  duration  or  revocation.    These  are  said  to  be  matters  as  to 
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which  the  urban  authority  may  adopt  such  rules  as  they  may  deem  most  expedient.      Note  to 
Certain  requirements  are  indicated  which  ought  to  be  regarded  as  indispensable,  such  Section  172. 
as  the  soundness  and  stability  of  the  boat  or  vessel,  &c.,  and  the  power  to  revoke  the 
license  on  notice. 

The  vessels  referred  to  in  the  te.xt  appear  to  be  vessels  used  for  pleasure,  e.g.,  a 
yacht,  and  are  not,  it  is  presumed,  such  as  are  used  for  passage  or  traffic,  which  are  to 
be  dealt  with  under  the  Mercantile  Marine  Acts,  where  the  IBoard  of  Trade  provides 
for  the  qualification  of  the  officers. 

This  section  does  not  authorise  the  making  of  a  bye-law  prohibiting  the  letting 
out  of  unlicensed  pleasure  boats  for  hire,  nor  can  the  council  of  a  borough  make  such 
a  bye-law  under  section  23  of  the  Municipal  Corporations  Act,  1882  ;  such  a  bye-law, 
therefore,  is  ultra  vires  and  bad,  and  an  information  purporting  to  be  made  under 
such  a  bye-law  was  held  to  have  been  rightly  dismissed  hj  the  justices  before  Avhoni 
it  was  heard.    Byrne  v.  Broivn,  57  J.  P.  741?i,. 

As  to  boats  on.  lakes  or  waters  in  any  park  or  pleasure  ground  provided  by  the 
local  authority,  see  53  &  54  Vict.  c.  59,  s.  44  (2),  2Jost. 
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PAET  V. 

GENERAL  PROVISIONS. 


Section  173.  Contracts. 

Power  of  173.  Any  local  authority  may  enter  into  any  contracts  necessary 

local  autho-  for  carrying  this  Act  into  execution, 
rities  to 
conti-act. 

Provisions  174'.  With  respect  to  contracts  made  by  an  urban  (a)  authority 

to  contracts  under  this  Act,  the  following  regulations  shall  be  observed  ;  (namely,) 

by  urban 

authority.  (1.)  Every  contract  made  by  an  urban  authority  vphereof  the  value  or 

amount  exceeds  fifty  pounds  (Z*)  shall  be  in  vv^riting  and  sealed 
with  the  common  seal  of  such  authority  :(<;;) 

(2.)  Every  such  contract  shall  specify  the  work,  materials,  matters,  or 
things  to  be  furnished,  had,  or  done,  the  price  to  be  paid,  and 
the  time  or  times  within  which  the  contract  is  to  be  performed, 
and  shall  specify  some  pecuniary  penalty  to  be  paid  in  case  the 
terms  of  the  contract  are  not  duly  performed  :(d) 

(3.)  Before  contracting  for  the  execution  of  any  works  under  the  pro- 
visions of  this  Act,  an  urban  authority  shall  obtain  from  their 
surveyor  an  estimate  in  writing,  as  well  of  the  probable  expense 
of  executing  the  work  in  a  substantial  manner  as  of  the  annual 
expense  of  repairing  the  same  ;  also  a  report  as  to  the  most 
advantageous  mode  of  contracting,  that  is  to  say,  whether  by 
contracting  only  for  the  execution  of  the  work,  or  for  executing 
and  also  maintaining  the  same  in  repair  during  a  term  of  years 
or  otherwise  :{e) 

(4.)  Before  any  contract  of  the  value  or  amount  of  one  hundred 
pounds  or  upwards  is  entered  into  by  an  urban  authoi'ity  ten 
days'  public  notice  at  the  least  shall  be  given,  expressing  the 
nature  and  purpose  thereof  and  inviting  tenders  for  the  execu- 
tion of  the  same  ;  and  such  authority  shall  require  and  take 
sufficient  security  for  the  due  performance  of  the  same  :(/) 

(5  )  Every  contract  entered  into  by  an  i:rban  authority  in  conformity 
with  the  provisions  of  this  section,  and  duly  executed  by  the 
other  parties  thereto,  shall  be  binding  on  the  authority  by  whom 
the  same  is  executed  and  their  successors  and  on  all  other 
parties  thereto,  and  their  executors,  administrators,  successors, 
or  assigns,  to  all  intents  and  purposes  :  Provided  that  an  urban 
authority  may  compound  with  any  contractor  or  other  person 
in  respect  of  any  penalty  incurred  by  reason  of  the  non-per- 
formance of  any  contract  entered  into  as  aforesaid,  whether 
such  penalty  is  mentioned  in  any  such  contract,  or  in  any  bond 
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or  otherwise,  for  such  sums  of  money  or  other  recompense  as  to  Section  174. 
such  authority  may  seem  proper.  ((7) 

(a)  It  is  to  be  observed  that  this  section  applies  only  to  contracts  by  urban  autho- 
rities. Contracts  with  rural  district  councils  are  regulated  by  the  ordinary  law 
relating  to  corporate  bodies.  The  law  upon  the  subject  is  thus  stated  by  Lord 
Coleridge,  C.J.,  in  Aiistin  v.  Guardians  of  Bethnal  Green,  L.  R.  9  C.  P.  91  ;  43 
L.  J.  C.  P.  100  ;  29  L.  T.  (n.s.)  807  ;  22  W.  R.  406  ;  ,38  J.  P.  238  :  "  The  rule  of  law 
is  clear,  that  prima  facie  and  for  general  purposes  a  corporation  can  only  contract 
under  seal,  for  the  proper  legal  mode  of  authenticating  the  act  of  a  corporation  is  by 
means  of  its  seal.  On  this  rule,  however,  certain  exceptions  have  been  grafted.  The 
principle  that  governs  these  exceptions  is  convenientlj''  stated  in  the  case  of  Ohurch  v. 
Imperial  Gas  Light  Company  (6  A.  &  E.  846,  at  p.  861),  by  the  Court  of  Queen's 
Bench,  which  statement  is  adopted  by  the  Court  of  Exchequer  in  the  case  of  Ludlow 
{Mayor  of)  v.  Cliarlton  (6  M.  &  W.  815,  at  p.  822).  It  is  there  stated  that  wherever 
to  hold  the  rule  ajDplicable  would  occasion  very  great  inconvenience  or  tend  to  defeat 
the  very  object  for  which  the  corporation  was  ci'eated,  the  exception  has  prevailed  ; 
hence  the  retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts  very  frequently 
recurring,  or  too  insignificant  to  be  worth  the  trouble  of  affixing  the  common  seal,  are 
established  exceptions."  All  the  decided  cases  can  be  explained  with  reference  to  this 
principle.  Thus  it  was  held  that  the  guardians  of  a  union  could  not  bind  themselves 
by  an  order,  not  under  seal,  for  making  a  survey  and  map  of  the  rateable  property 
in  a  parish,  such  order  not  being  a  contract  necessarily  incident  to  the  purjjoses  for 
which  they  were  incorporated.  Paine  v.  Strand  Union  {Guardians  of),  8  Q.  B.  326  ; 
15  L.  J.  M.  C.  89  ;  13  Jur.  308.  But  where  guardians  gave  a  verbal  order  for  iron 
gates  for  the  workhouse,  and  the  gates  were  supplied,  it  was  held  that  there  was  a 
contract,  incident  to  the  purj.ioses  lor  which  they  were  incorporated.  Saunders  v.  St. 
Neots  Union  {Guardians  of),  8  Q.  B.  810 ;  15  L.  J.  M.  G.  104  ;  10  Jur.  566.  Paine  v. 
Strand  Union  was  followed  in  Lamprell  v.  BiUerica,y  Union,  3  Ex.  283  ;  18  L.  J.  Ex. 
282.  There  it  was  held  that  a  builder  who  had  erected  works,  in  addition  to  those 
specified  in  a  sealed  contract,  was  not  entitled  to  recover  on  a  quantum  meruit,  as  the 
defendants  were  incapable  of  making  a  new  parol  contract  of  that  description.  But 
when  at  a  meeting  of  guardians  a  contract  not  under  seal  was  entered  into  for  the 
erecting  of  water-closets  in  the  workhouse,  and  the  closets  were  put  uj),  it  was  held 
that  the  guardians  were  liable.  Clarke  v.  Cuckfield  Union  {Guardians  of),  16  Jur. 
686  ;  21  L.  J.  Q.  B.  349  ;  16  J.  P.  257.  And  when  guardians  suspecting  fraud  by 
their  clerk  in  the  union  accounts  enii^loyed  the  plaintiff  to  investigate  them,  and 
during  the  investigation,  and  after  the  appointment  of  a  new  clerk,  also  employed 
the  plaintiff  to  make  up  the  union  accounts  for  the  last  half-year,  which  involved  a 
fresh  investigation  by  him  of  the  old  accounts  ;  and  the  plaintiff  was  emplo^^ed 
under  three  several  resolutions  of  the  board  entered  in  their  minute  book,  but  no 
contract  was  made  under  the  seal  of  the  board  :  it  was  held  that  as  the  work  was 
incidental  and  necessary  to  the  purposes  for  which  the  board  was  created,  he  was 
entitled  to  recover.  Haigh  v.  Bierley  Union  {Guardians  of),  E.  B.  &  E.  873  ;  5  Jur. 
(n.s.)  511  ;  28  L.  J.  Q.  B.  62  ;  6  W.  R.  679  ;  31  L.  T.  (o.s.)  213  ;  23  J.  P.  195.  So 
a  plaintiff  was  held  entitled  to  recover  the  piice  of  coals  supplied  to  a  workhouse 
under  a  parol  contract.  Nicholson  v.  Bradfield  Union  {Guardians  of),  L.  R.  1  Q.  B. 
620;  35  L.  J.  Q.  B.  176  ;  13  W.  R.  731  ;  14  L.  T.  (n.s.)  830  ;  30  J.  P.  549.  The  coui  t 
in  this  case  followed  Clarke  v.  Cuckfield  Union  {supra).  But  the  appointment  of  a 
medical  officer  was  held  not  to  come  within  the  exceptions  to  the  general  jDrinciple 
that  a  seal  is  necessary  Byte  v.  St.  Pancras  {Guardians  of),  27  L.  T.  (n.s.)  342  ;  36 
J.  P.  375.  And  it  was  held  that  a  contract  for  the  engagement  of  a  master  of  a  work- 
house must,  in  order  to  bind  the  guardians,  be  under  seal.  Austin  v.  Bethnal  Green 
{Guardians  of),  supra. 

In  one  case.  Smart  v.  West  Ham  Union  {Guardians  of),  10  Ex.  867,  Parke  and 
Alderson,  BB.,  expressed  dissent  from  the  decision  in  Clarke  v.  Cuckfield  Union  {supra). 
As  already  stated,  however,  the  latter  case  was  followed  in  Nicholson  v.  Bradfield 
Union;  and  in  Young  v.  Leaynington  {Mayor,  dv.,  of),  infra,  the  House  of  Lords 
affirmed  the  correctness  of  that  decision  as  being  founded  on  justice  and  convenience. 
In  Phelps  V.  Upton  Snodshury  Highway  Board,  49  J.  P.  408  ;  W.  X.  (1885),  p.  92,  a 
highway  board  passed  a  resolution  directing  their  clerk  to  take  the  necessary  steps  to 
oppose,  on  behalf  of  the  board,  a  bill  in  Parliament  which  contained  provisions 
contrary  to  the  Railways  Clauses  Acts,  and  which  would  have  prejudicially  affected 
certain  of  the  highways  within  their  district.    In  pursuance  of  such  resolution,  the 
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Note  to  clerk  to  the  board  instructed  the  plaintiffs,  a  firm  of  solicitors,  to  oppose  the  bill.  In 
Section  174.  an  action  by  the  plaintiffs  to  recover  their  costs  of  opposition  from  the  board,  it  was 
held  that  the  purpose  for  which  they  had  been  retained  was  not  incidental  to  the 
piirpose  for  which  the  highway  board  was  incorporated,  and  that  as  the  plaintiffs  had 
not  been  retained  under  the  seal  of  the  boaid,  they  had  no  right  of  action  against  the 
board. 

By  15  &  16  Vict.  c.  85,  s.  24,  burial  boards  apjiointed  under  that  Act  are  incor- 
•  porated  and  have  a  common  seal ;  and  by  section  31  a  board  may  enter  into  contracts 
with  any  person  for  building  chapels  and  other  premises,  and  doing  any  other  works, 
which  contracts  must  specify  the  work  to  be  done,  the  prices  to  be  jjaid,  the  time 
within  which  the  work  is  to  be  done,  and  the  penalty  the  contractor  is  to  paj'  for 
non-j)erformance  ;  the  contracts  are  also  to  be  entered  in  a  book  to  be  kept  by  the 
board  for  that  purpose.  The  plaintiff  contracted  to  do  certain  rejjairs  to  the  chapels 
and  premises  of  the  defendants  for  38^.  The  contract  was  accepted  by  the  defendants, 
and  the  seal  of  the  board  was  affixed  to  it.  During  the  work  the  surveyor  of  the 
defendants  verbally  ordered  the  plaintiff  to  do  many  extra  small  repairs  which  were 
not  inchided  in  the  contract.  The  plaintiff  sought  to  recover  13/.,  the  cost  of  these 
extras,  from  the  defendants,  who  denied  their  liability  on  the  ground  that  they  had 
not  been  contracted  for  under  the  seal  of  the  board.  It  was  held  by  Fry,  L..J.,  that 
the  board  was  not  liable,  as  they  were  bound  to  contract  for  such  work  as  the  plaintiff 
had  executed  strictly  in  accordance  with  the  terms  of  section  31.  It  was  held  by 
Mathew,  J.,  that  the  board  was  liable,  as  the  extras  were  each  of  trivial  importance, 
and  the  board  could  not  be  expected  to  affix  their  seal  to  every  order  for  small  matters 
as  they  were  required.  Stevens  v.  Hoimslmv  Burial  Board,  61  L.  T.  (n.s.)  839 ;  38 
W.  R.  236  ;  54  J.  P.  309. 

The  contracts  of  corporations  with  the  proper  seal  affixed  are  in  like  position  to 
those  of  private  jjersons  ;  so  that  where  a  contract  with  the  common  seal  affixed  is 
sent  by  a  corporation  to  the  other  party  to  the  agreement  to  be  signed  and  is  so  signed 
or  having  been  first  signed  by  the  other  party,  an  alteration  is  made  in  its  terms  by 
the  corporation  which  is  assented  to  by  the  other  party,  and  the  corporation  seal  is 
subsequently  affixed,  such  contract  is  good.  The  plaintiffs,  a  corporation,  required 
and  advertised  for  between  300  and  400  tons  of  granite  spalls  for  workhouse  purposes 
to  be  delivered  by  a  particular  day.  The  defendants  sent  in  a  tender,  which  was 
accepted.  The  itsual  form  of  contract  used  by  the  plaintiffs  was  sent  to  the  defendants. 
Two  days  later  the  defendants  sent  back  the  contract  signed  by  them  agreeing  to 
deliver  the  quantity  by  the  day  fixed,  but  adding  the  words  "weather  and  other 
circumstances  permitting."  Four  days  later  the  plaintiffs  wrote  to  the  defendants 
acknowledging  the  receipt  of  the  signed  contract,  but  pointing  out  that  they  (the 
plaintiffs)  had  erased  the  -words  "  other  circumstances."  On  the  same  day  the  defen- 
dants wrote  to  the  plaintiff's  that  they  had  pitt  the  order  in  hand.  Four  days  later 
the  plaintiffs  affixed  their  common  seal  to  the  contract.  The  defendants  did  not 
execute  any  part  of  their  contract  by  the  day  specified,  alleging  that  want  of  ships 
and  stress  of  weather  had  j^revented  them  from  so  doing.  After  a  month's  delay  the 
plaintiffs  were  obliged  to  purchase  granite  spalls  at  a  higher  price  than  that  tendered 
by  the  defendants,  and  brought  their  action  for  damages  for  breach  of  the  agreement 
Held,  that  as  the  defendants  had  assented  to  the  alteration  in  the  contract  made  by 
the  plaintiffs,  there  was  mutuality  between  the  parties  at  the  time  the  seal  was  affixed, 
and  that  consequently  the  plaintiff's  were  entitled  to  sttcceed  in  their  action.  Dart- 
ford  Union  (Guardians  of)  v  TricJcett  and  Sons,  59  L.  T.  754  ;  53  J.  P.  277  ;  affirmed 
in  C.  A.,  5  T.  L.  R.  619. 

A  lessee  of  buildings  belonging  to  a  municipal  corporation  wrote  letters  to  the 
mayor  and  chairman  of  the  public  improvements  committee  of  the  corporation, 
which  had  not  been  appointed  under  seal,  offering  to  surrender  his  lease,  pull  down 
the  existing  buildings  and  erect  new  buildings,  provided  the  corporation  would  grant 
him  a  new  lease  on  specified  terms.  These  proposals,  subject  to  agreed  modifications, 
were  accepted  by  the  committee  and  approved  by  the  council,  but  not  under  seal, 
and  this  approval  was  communicated  to  the  lessee  by  letter  from  the  town  clerk. 
Afterwards  the  lessee  withdrew  his  offer.  It  was  held,  following  Kidderminster 
(Mayor,  &c.,  of)  v.  Hardvnch,  L.  R.  9  Ex.  13  ;  43  L.  J.  Ex.  9  ;  29  L.  T.  (n.s.)  612  ;  22 
W.  R.  i60,  that  the  contract  not  having  been  under  the  seal  of  the  corporation,  nor 
signed  on  their  behalf  by  any  person  authorised  to  do  so,  nor  ratified  under  seal,  nor 
part  performed  nor  acted  on,  could  not  be  enforced  by  the  corporation.  Oxford 
{Mayor,  dec,  o/)  v.  Crow  [1893],  3  Ch.  535  ;  69  L.  T.  (N.s.)  228  ;  42  W.  R.  200  ;  8  R.  279. 
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(h)  11  &  12  Vict.  c.  62,  s.  85,  placed  tlie  limit  at  10?.,  but  this  was  extended  Ijv      Note  to 
37  &  38  Vict.  c.  89,  s.  30,  to  .50/.  "  Section  174. 

(c)  The  provisions  of  this  paragraph  are  imperative  and  not  directory  only.  When 
a  local  board  engaged  witli  a  builder  to  perform  cei-tain  ■\\'orks  with  reference  to  a 
sewer,  but  thei'e  was  no  contract  under  seal,  it  was  held  that  though  the  works  were 
executed  no  action  could  be  maintained  on  the  contract.  The  court  proceeded  upon 
the  ground  tliat  the  local  board  must  charge  the  rates  with  the  cost  of  the  contract, 
and  that  they  could  not  do  so  unless  they  fulfilled  the  exigencies  of  the  statutes  by 
entering  into  the  contiuct  in  strict  conformity  with  its  requisitions.  Frend  v.  Bennett, 
4  C.  B.  (n.s.)  576  ;  27  L.  J.  C.  P.  314  ;  4  Jur.  (n.s.)  897  ;  23  J.  P.  56.  And  the 
Court  of  Chancerj^  afterwards  decided  that  the  relief  in  equity  coitld  be  given  to  the 
contractor  (5  L.  T.  (n.s.)  73).  In  a  case  decided  in  1878,  the  facts  were  as  follows  : — 
The  defendants,  an  urban  authority,  verbally  directed  their  surveyor  to  employ  the 
plaintiff  to  jjrepare  plans  for  offices.  The  phxns  were  pre2iared  by  the  plaintiff,  and 
the  defendants  advertised  for  tenders  for  building  the  offices  in  accordance  therewith, 
but  when  these  were  sent  in  it  was  found  that  the  plaintiffs  plans  were  upon  too 
extensive  a  scale,  and  the  intended  offices  were  not  erected.  There  was  no  ratification 
under  seal  of  the  act  of  the  plaintiff's  surveyor  in  ]jrocuring  the  plans.  At  the  trial, 
the  jury  found  that  the  offices  weie  necessary  for  the  purposes  of  the  defendants,  and 
that  the  plaintiff's  plans  were  necessary  for  the  erection  of  the  buildings  for  which 
they  were  designed.  It  was  held  by  the  Court  of  Appeal,  affirming  the  decision  of 
LiNDLEY,  J.,  that,  assitming  the  contract  was  founded  on  an  execttted  coniideration, 
the  plaintiff  could  not  recover,  for  the  section  was  imperative.  Hunt  v.  Wimbledon 
Local  Board,  4  C.  P.  D.  48  ;  48  L.  J.  C.  P.  207  ;  40  L.  T.  (n.s.)  115  ;  27  W.  R.  123  ; 
43  J.  P.  284.  This  decision  has  since  been  considered  and  followed  by  the  House  of 
Lords  ;  that  august  tribunal  has  held  that  the  provisions  of  this  paragraph  are  obli- 
gatory and  not  merely  directory,  and  apply  to  an  executed  contract  of  which  the  urban 
authority  have  had  the  full  benefit  and  enjoyment,  and  which  has  been  eifected  by 
their  agent  ditlj'  ajipointed  under  their  common  seal.  Younq  v.  Leamington  {Ma.yor, 
&c.,  of),  8  App.  Cas.  517  ;  52  L.  J.  Q.  B.  713  ;  49  L.  T.  (n.s.)  1  ;  31  W.  R.  925  ;  31 
J.  P.  660. 

A  petition  was  presented  by  the  plaintiffs  and  the  defendants  to  the  Local  Govern- 
ment Board,  stating  an  agreement  whereby  the  jjlaintiffs  were  to  transfer  to  the  defen- 
dants certain  land  forming  part  of  the  plaintiffs'  district,  on  condition  that  the 
defendants  shoitld  adopt  a  certain  road  and  dedicate  it  as  a  j^uIjUc  liighway.  The 
agreement  referred  to  was  not  under  seal,  but  the  petition  was  sealed  with  the  common 
seals  of  the  plaintiffs  and  the  defendants.  The  cost  of  completing  the  road  was  esti- 
mated at  over  501.  On  action  for  specific  performance  of  the  agreement  it  was  held 
that  under  the  above  section  the  agreement  must  be  under  seal,  and  that  the  petition 
though  under  seal  was  not  a  ileed,  and,  therefore,  was  not  a  contract  under  seal  within 
the  section.  It  was  held  further  that  if  the  deed  was  valid  the  local  authority  had 
no  power  to  enter  into  an  agreement  for  the  dedication  of  a  road  or  a  street  as  a  high- 
way. Tunbridge  Wells  Imfrovement  Commissioners  v.  Soutliborough  Local  Board,  60 
L.  T.  (N.s.)  172  ;  5  T.  L.  R.  107  ;  W.  N.  (1888),  p.  237. 

Where  the  urban  authority  are  a  municipal  corporation,  they  cannot  be  treated  as 
a  separate  l3ody  for  the  purpose  of  this  Act.  A  contract  with  the  corporation  as  a 
sanitary  authority  is  substantially  a  contract  with  the  corporation.  Andrews  v.  Ryde 
[Mayor,  tfcc,  o/),"L.  R.  9  Ex.  302  ;  43  L.  J.        174  ;  23  W.  R.  58. 

The  provisions  of  this  paragraph  do  not  ajiply  to  a  contract  under  501.  Such  a 
contract  may  be  made  by  parol.  Per  Bramwell,  L..I.,  in  Hunt  v.  Wimbledon  Local 
Board  (siijmi).  The  paragraph  applies  only  to  a  contract  to  which  the  parties,  at  the 
time  of  entering  into  it,  contemplate  that  it  shall  exceed  that  sum.  Therefore,  when 
scarlet  fever  had  Ijroken  out,  and  an  urban  atithority  appointed  a  committee  under 
section  200,  and  a  medical  man  agreed  verbally  with  the  committee  on  behalf  of  tlie 
urban  sanitary  authority  to  attend  patients  at  the  rate  of  5.s.  3cL  per  tent  per  day,  and 
attended  until  the  amount  due  was  nearly  100/.,  it  was  held,  affirming  the  judgment 
of  Stephen,  J.,  that  although  more  than  50/.  became  due  it  was  not  a  contract 
"  whereof  the  value  or  amount  exceeds  50/."  within  the  meaning  of  the  section, 
because  at  the  time  of  entering  into  it  the  parties  had  not  ascertained  that  it  would 
exceed  50/..  and  that  the  urban  authority  were  liable  to  the  medical  man.  Eaton  v. 
Baslcer,  L.  R.  7  Q.  B.  529  ;  50  L.  J.  Q.  B.  444  ;  44  L.  T.  (n.s.)  703  ;  29  W.  R.  597  ; 
45  J.  P.  616. 

Tlie  defendants,  an  urban  authority,  by  contract  not  tinder  seal,  emj^loyed  the 
plaintiffs  as  engineers  to  do  certain  work.    The  plaintiff's  performed  part  of  the  work, 
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Note  to  exceeding  in  value  501.,  and  then  required  the  defendants  to  affix  their  seal  to  the 
Section  174.  contract.  This  the  defendants  did,  believing  that  it  was  for  the  benefit  of  the  rate- 
payers  of  the  district  that  tlie  contract  should  be  completed.  It  was  held  by  Cave,  J., 
that  as  part  of  the  work  v.' as  unperformed  when  the  seal  was  affixed,  and  there  was 
consideration  for  affixing  it  in  the  plaintiffs'  promise  to  complete  the  work,  it  was 
competent  for  the  defendants  to  constitute  the  conti'act  a  good  contract  under  .seal 
within  section  174  in  respect  of  the  Avork  already  done  ;  and,  therefore,  that  the 
plaintiffs  were  entitled  to  maintain  their  action  for  the  value  of  that  work.  Melliss  v. 
Shirhij  Local  Board,  14  Q.  B.  D.  911  ;  54  L.  J.  Q.  B.  408  ;  52  L.  T.  (n.s.)  544.  (Note 
that  the  decision  in  this  case  was  reversed  upon  another  point  :  16  Q.  B.  D.  446  ;  55 
L.  J.  Q.  B.  143  ;  53  L.  T.  (n.s.)  810  ;  34  W.  R.  187  ;  50  J.  P.  214.) 

An  agi'eement  by  a  local  board  compromising  an  action  is  not  within  this  section, 
and  is  not  void  by  reason  of  its  not  being  under  seal.  Attorney-General  v.  Gaskell,  22 
Ch.  D.  537  ;  52  L.  J.  Ch.  163  ;  31  W.  R.  135  ;  47  L.  T.  (n.s.)  566. 

I  Vict.  c.  78,  s.  44  (repealed  and  substantially  re-enacted  by  the  Municijial  Corpora- 
tions Act,  1882,  45  &  46  Vict.  c.  50,  s.  141),  after  reciting  that  it  was  expedient  to  give 
all  persons  interested  in  the  borough  fund  of  every  borough  a  more  direct  and  easy 
remedy  for  any  misapplication  of  such  fund,  provided  that  any  order  of  the  coimcil 
of  any  borough  for  the  payment  of  money  out  of  the  borough  fund  might  be  removed 
into  the  court  by  certiorari.  A  resolution  was  passed  by  a  corporation  ordering  the 
payment  of  certain  sums,  each  exceeding  501.,  to  contractors  for  costs  incurred  in 
paving  a  street,  no  contract  having  been  entere^l  into  under  the  seal  of  the  corpora- 
tion. On  an  apjjlication  for  a  certiorari  to  bring  up  and  c^uash  such  resolution  on  the 
ground  that  it  was  a  misapplication  of  the  borough  funds  under  the  Act  above  cited, 
it  was  held  that  as  the  work  was  useful  and  clone  at  a  I'easonable  cost,  and  there  was  no 
suggestion  of  corruption  or  partiality  there  had  been  no  misapplication,  and  the  court 
in  its  discretion  refused  to  grant  the  certiorari.  Reg.  v.  Norwich  {Mayor  of),  30  W.  R. 
752  ;  46  J.  P.  308  n.  From  this  case  and  that  of  Reg.  v.  Prest,  16  Q.  B.  32,  it  is  to  be 
inferred  that  a  contract  for  over  50/.,  though  it  may  not  be  enforceable  by  reason  of  not 
being  under  seal,  is  nevertheles.s  not  absolutely  void.  This  view  of  these  decisions  was 
ado])ted  by  the  court  in  Bournemouth  Commissioners  v.  Watts,  14  Q.  B.  D.  87  ;  54 
L.  J.  g.  B.  93  ;  51  L.  T.  (n.s.)  823  ;  33  W.  R.  280  ;  49  J.  P.  102.  There  in  an  action 
by  a  local  authority  to  recover  paving  expenses  under  .section  150,  it  appeared  that 
part  of  the  work  to  an  amount  exceeding  50/.,  had  been  done  by  contractors  who  had 
no  contract  under  seal.  It  was  held  that  this  was  no  defence  to  an  action  for  recovery 
of  the  expenses.  It  is  to  be  observed,  however,  that  it  is  difficult  to  reconcile  this 
decision  with  the  judgmeuts  in  Frencl  v.  Dennett,  ante,  p.  241. 

"The  enactment  relates  to  a  contract  which  is  the  act  of  Ijoth  pai'ties,  and  is 
applicable  not  to  one  of  them  alone,  but  to  both  of  them.  I  do  not  mean  to  say  that 
the  section  makes  anything  particidarly  necessary  upon  the  part  of  the  contractor,  but 
it  requires  that  the  evidence  of  the  obligation  of  the  two  parties  must  be  in  writing 
and  sealed  with  their  seals." — Per  Bramwell,  L.J.,  in  Hunt  v.  Wirnhleclon  Local 
Board,  supra. 

II  &  12  Vict.  c.  63,  s.  151,  exempted  the  contracts  of  local  authorities  from  stamp 
duty.  That  exemption  was  taken  away  by  35  &  36  Vict.  c.  79,  s.  42,  and  has  not  been 
restored.  As  to  the  effect  of  a  local  Act  incorporating  the  first-mentioned  Act,  and 
thereby  extending  the  exemption  to  deeds  executed  under  the  local  Act,  see  Bath 
{Mayor,  &c.,of)  v.  Commissioners  of  Lnland  Revenue,  40 L.  J.  Ex.  181  ;  20  W.  R.  80. 

(rf)  The  principle  of  the  above  decision  of  Freud  v.  Dennett  applies  to  the  specifica- 
tion of  these  several  matters.  See  Young  v.  Leamington  {Mayor  of),  supra.  From 
the  observations  of  the  Lords  in  that  case,  it  may  possibly  be  inferred  that  this  sub- 
section is  mandatory  and  not  directory,  but  it  must  be  ob.served  that  "shall"  is  the 
word  used. 

A  contract  between  the  local  board  and  the  plaintiff's  for  levelling,  paving,  &c., 
certain  streets,  provided  that  the  plaintiffs  should  Ije  paid  when  the  money  was  col- 
lected from  the  different  owners.  It  turned  out  that  tlie  money  could  not  be  obtained 
from  these  owners  on  the  ground  that  the  notices  given  to  them  by  the  board  were 
bad  :— Held,  that  whether  the  collection  of  the  money  was  a  condition  piecedent  to 
the  right  to  sue  for  the  price  of  the  work  or  not,  there  was  an  implied  contract  on  the 
part  of  the  board  to  take  all  necessary  steps  for  collecting  the  money,  and  that  they 
were,  therefore,  liable  to  the  plaintiffs  for  their  charges.  Worthington  v.  Sudlow,  2 
B.  &  S.  508  ;  31  L.  J.  Q.  B.  131  ;  6  L.  T.  (n.s.)  283. 

(e)  This  sub-section  is  only  directory,  because  it  is  something  for  the  urban 
aiTthority  only  to  do,  Mdrile  .sub-section  2  is  something  to  be  done  by  both  parties,  and 
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is  imperative.    And  the  obtaining  of  tlie  estimate  and  report  from  the  surveyor  is  not      Note  to 

a  condition  precedent  to  entering  into  the  contract.    Therefore  the  local  board  will  Section  174. 

be  liable  for  a  Ijreach  of  the  contract  entered  into  for  the  performance  of  works, 

though  the  estiniate  and  report  were  not  obtained.    Nowell  v.  Mayor,  etc.,  of  Worcester, 

9  Ex.  457  ;  23  L.  J.  Ex.  139  ;  2  C.  L.  K  981  ;  22  L.  T.  (o.s.)  244';  18  J.  P.  88.  And 

see  Young  v.  Leamington  {Mayor  of),  supra.    With  regard  to  this  sub-section  the 

Court  of  Queen's  Bencli  decided  that  as  between  the  local  Ijoard  and  their  constituents, 

"  If  the  work  may  be  both  executed  and  repaired  under  the  jirovisions  of  the  Act, 

tliere  must  Ije  an  estimate  and  repair  on  the  execution  and  the  repair  ;  but  if  tlie 

work  may  be  only  executed,  or  only  repaired  according  to  the  provisions  of  the  Act, 

the  estimate  and  report  need  not  extend  to  a  work  not  within  the  provisions  of  the 

Act,  and  not  necessary  for  carrying  it  into  execution.    In  the  case  of  a  contract  for 

repairing  an  existing  road,  an  estimate  and  report  relating  to  executing  the  work  of 

making  tliat  road  originally  would  lie  absurd,  and  equally  so  would  the  estimate  and 

report  on  repair  where  none  can  be  done."    Cunninrjhavi  v.  Wolverhampton  Local 

Board,  7  E.  &  B.  114  ;  26  L.  J.  M.  C.  33  ;  21  J.  P.  262. 

(/)  This  sub-section  is  directory  ordy.  This  and  tlie  jjreceding  sub-section  relato 
to  "things  to  be  done  before  contracts  are  entered  into,  and  done  by  the  urban 
authority',  the  contractor  having  nothing  to  do  with  the  matters  mentioned." — Per 
Lord  Bramwell,  in  Young  v.  Leamington  (Mayor  of),  supra. 

With  reference  to  tlie  construction  and  effect  of  a  contract  for  works  between  a 
local  board  and  contractor,  see  Roberts  v.  Bury  Improvement  Commissioners,  L.  R.  5 
C.  P.  310  ;  39  L.  J.  C.  P.  129  ;  22  L.T.(n.s.)  132  ;  18  W.  R.  702  ;  34  J.  P.  821. 

Where  the  authority  submit  p)lans  and  estimates  for  execution,  they  do  not  by 
implication  guarantee  that  the  work  can  be  successfully  executed  according  to  such 
plans  and  estimates.  Thorn  v.  London  {Mayor,  &e.,  of),  1  App.  Cas.  120  ;  45  L.  J.  Ex. 
487  ;  34  L.  T.  (n.S.)  545  ;  24  W.  R.  932  ;  40  J.  P.  468. 

With  regard  to  the  security  to  be  taken,  this  is  usually  by  the  guarantee  of  sureties ; 
and,  therefore,  great  care  must  be  taken  that  the  SLireties  are  fully  informed  of  the 
nature  of  the  undertaking  and  all  the  circumstances  connected  with  it.  When  a  local 
board  represented  that  the  works  would  be  executed  under  the  supervision  of  their 
surveyor,  and  did  not  communicate  the  fact  that  they  had  engaged  that  another  sur- 
vej'or  should  be  joined  in  this  supervision,  it  was  held  that  the  contractor's  surety 
was  discharged  from  his  liability  by  reason  of  this  concealment.  Htiff  v.  Eastbourne 
Local  Board,  19  L.  T.  (n.s.)408  ;  20  L.  T.  (n.s.)  339  ;  17  W.  R.  428.  ' 

A  surety  for  a  contractor  is  not  discharged  from  liability  although  his  position  has 
been  altered  by  the  conduct  of  the  em^jloyer,  where  that  conduct  has  been  caused  by 
a  fraudulent  act  or  omission  of  the  contract(jr  against  which  the  surety  has,  by  the 
terms  of  his  contract  of  suretyship,  guaranteed  the  employer.  Thus,  where  the 
defendants,  as  sureties,  contracted  with  the  plaintilt  urban  authority  tliat  the  con- 
tractors would  well  and  truly  execute  a  contract  for  the  construction  of  sewers  ;  and 
the  contract  gave  to  the  plaintiffs  the  right  of  superintending  the  works  through 
their  engineer  ;  and  also  provided  for  the  retention  of  a  certain  percentage  of  the 
contract  price  of  the  works  until  a  final  certificate  should  be  given  by  such  engineer, 
six  months  after  his  certificate  of  the  completion  of  the  woi'ks  ;  and  the  contractor 
did  portions  of  the  work  in  a  defective  manner,  and  fraudulently  concealed  it  so  as 
to  prevent  discovery  ;  and  the  engineer  ultimately  gave  his  final  certificate,  upon 
which  the  retention  money  was  piaid  to  the  contractors, — in  an  action  by  the  plaintifl^s 
against  the  defendants  as  sureties,  upon  findings  by  the  jury  that  the  engineer's  cer- 
tificate had  been  obtained  by  fraud,  but  that  there  was  an  omission  of  proper  super- 
intendence of  the  work  on  the  part  of  the  jjlaintift's,  which  led  to  the  scamping  of  the 
work,  it  was  held  that  the  mere  non-exercise  by  the  i^laintiffs  of  their  right  of 
superintendence  did  not  discharge  the  defendants  from  their  liability  as  sureties,  and 
that  they  were  not  discharged  by  the  fact  that  the  engineer's  certificate  had  been 
given  or  by  the  fact  that  the  retention  money  had  been  paid  thereon,  inasmuch 
as  the  mere  giving  of  the  certificate  was  not  proved  to  have  altered  the 
position  of  the  defendants  for  the  worse,  and  both  that  and  the  payment  of  the 
retention  money  were  ]3rocured  by  a  dishonest  execution  of  the  work  against  which 
the  defendants  liad  by  their  conti'act  guaranteed  the  pilaintift's.  Kingston-upon-Hull 
{Mayor,  &c.,  of)  v.  Harding  [1892],  2  Q.  B.  494  ;  62  L.  J.  Q.  B.  65  ;  67  L.  T.  (n.s.) 
539  ;  41  W.  R.  19  ;  57  J.  P.  85. 

An  agreement  between  a  local  board  and  a  contractor  contained  a  clause  that  any 
dispute  between  them  should  be  referred  to  the  decision  of  the  clerk  of  the  board. 
The  contractor  having  brought  an  action  in  respect  of  the  agieement,  the  board 
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Note  to  applied  to  a  judge  at  chambers  to  stay  the  action,  in  order  to  enforce  the  submission 
Section  174.  to  arbitration.  The  judge  declined  to  stay  proceedings  on  the  ground  that  the  fact 
of  the  reference  being  to  the  clerk  c  f  one  of  the  parties  was  a  sufficient  cause  for 
refusing  within  section  11  of  the  Common  Law  Procedure  Act,  1854.  It  was  held  on 
appeal  that  a  refei'ence  ought  to  take  place,  though  not  to  the  clerk,  and  that  the  case 
must  stand  over  till  the  parties  could  agree  as  to  a  referee,  or  again  apply  to  the  court. 
FicJdhall  v.  Merthijr  Tydvil  Local  Board,  2  T.  L.  E.  805. 

For  another  case  in  which  the  court  refused  to  refer  a  dispute  to  the  surveyor  of 
the  local  authority,  see  Nuttall  v.  Manchester  {Mayor,  dr.,  of),  "  Times,"  April  28th, 
1892. 

((/)  The  plaintiff  undertook  to  execute  certain  drainage  works  for  the  defendants. 
It  was  provided  by  tlie  contract,  among  otlier  things,  that  "  the  works  shall  be  com- 
pleted in  all  respects  and  cleared  of  all  implements,  tackle,  impediments,  and  rubbish," 
before  a  fixed  date,  and  in  case  of  default  tlie  plaintiff  agreed  to  pay  certain  sums  to 
the  defendants  as  liquidated  damages.  The  works  were  not  com]deted  within  the 
fixed  period.  It  was  held  that  inasmuch  as  the  clearing  away  of  the  rubbish  was 
included  in  the  completion  of  the  works,  there  was  only  one  event,  viz.,  the  non- 
completion  of  the  works  b}^  the  fixed  date,  upon  tlie  happening  of  which  those  sums 
were  to  become  payalde,  and  that  tlie  plaintiff  was,  therefore,  liable  in  respect  of  such 
sum.s  as  liquidated  damages  and  not  as  penalties,  irtw  v.  Redditch  Local  Board 
[1892],  1  Q.  B.  127  ;  Gl  L.  J.  Q.  B.  172  ;  66  L.  T.  (n.s.)  76  ;  56  J.  P.  292. 
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Power  to  pur-     175.  Any  local  autliority(a)  may  for   the  purposes   and  subject 
chase  lands,    to  the  provisions  of  this  Act(/*)  purchase  or  take  on  lease,  sell,  (c)  or 
exchange  any  lands,  ((Z)  whether  situated  within  or  without  their  district; 
they  may  also  buy  up  any  water-mill,  dam,  or  weir  which  interferes  with 
the  proper  drainage  of  or  the  supply  of  water  to  their  district,  (e) 

Any  lands  acquired  by  a  local  authority  in  pursuance  of  any  powers 
in  this  Act  contained  and  not  required  for  the  purpose  for  which  they 
were  acquired  shall(  /')  (unless  the  Local  Government  Board  otherwise 
direct)  be  sold  at  the  best  price  that  can  be  gotten  for  the  same,  and  the 
proceeds  of  such  sale  shall  be  applied  towards  discharge,  by  means 
of  a  sinking  fund  or  otherwise,  of  any  principal  moneys  which  have 
been  borrowed  by  such  authority  on  the  security  of  the  fund  or  rate 
applicable  by  them  for  the  general  purposes  of  this  Act,  or  if  no  such 
principal  moneys  are  outstanding  shall  be  carried  to  the  account  of 
such  fund  or  rate.(/ij 

(a)  There  may  have  been  some  doubt  if  the  guardians  of  a  union,  acting  as  the 
rural  sanitary  authority,  sought  to  acquire  lands  for  the  purposes  of  this  Act,  they 
could  do  so  without  being  bound  by  the  provisions  of  5  &  6  Will.  4,  c.  69,  and 
without  the  consent  or  approval  of  the  Local  Government  Board  unless  a  loan  was 
required.  No  such  doubt  however  can  now  arise  as  to  the  powers  of  a  rural  district 
council. 

(b)  Reference  appears  liere  to  be  made  to  the  provisions  as  to  the  purcliase  of 
land  on  compulsory  sale  contained  in  the  next  section,  and  to  the  provisions  as  to 
the  sale  of  waterworks,  gasworks,  and  markets  in  the  previous  sections  applicable 
thereto. 

See  section  7,  ante,  p.  26,  as  to  the  powers  of  local  boards  and  commissioners  to 
hold  lands  for  the  purposes  of  their  Act  in  the  corporate  name. 

As  to  the  redemption  of  tithes  on  land  taken  for  public  purposes,  see  41  &  42  Vict, 
c.  42,  s.  1. 

(c)  It  does  not  readily  appear  how  the  local  authority  can  have  occasion  to  sell 
land  for  the  purposes  of  the  Act,  unless  the  sale  is  for  the  purpose  of  acquiring  other 
more  convenient  land.  But  35  &  36  Vict.  c.  79,  s.  41,  enabled  sanitary  authorities  in 
certain  cases  to  mortgage  their  property,  and  this  power  is  contained  in  section  235, 
post,  p.  318. 
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As  to  tlic  sale  of  land  by  urban  authorities  as  corporations,  see  sections  108,  109  of      Note  to 
the  Municijial  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  and  Vavies  v.  Corporation  Section  175i 
of  Leicester  [1894],  2  Ch.  208  ;  63  L.  J.  Ch.  440  ;  70  L.  T.  (N.S.)  599  ;  42  W.  R.  610  ; 
7  R.  609. 

As  to  the  power  of  local  authorities  to  purchase  land  beyond  their  strict  necessities 
with  a  view  to  reimbursement,  see  London  {Mayor,  d;c.,  of)  v.  Galloway,  L.  R.  1  H.  L. 
34  ;  12  Jnr.  (n.s.)  747  ;  35  L.  J.  Ch.  477  ;  14  L.  T.  (n.s.)  865  ;  Quintan  v.  Bristol 
(Mayor  of),  L.  R.  17  Eq.  524  ;  43  L.  J.  Ch.  783  ;  30  L.  T.  (n.s.)  112  ;  22  W.  R.  434  ; 
38  J.  P.  516  ;  Gard  v.  London  Commissioners  of  Sewers,  28  Ch.  D.  486  ;  54  L.  J.  Ch. 
698  ;  52  L.  T.  (n.s.)  827. 

A  local  board  entitled  to  a  supply  of  water  from  a  corporation  was  held  to  be 
justified  in  selling  a  superfluity  to  a  neighbouring  local  board.  Halifax  {Mayor,  dr., 
of)  V.  Soothill  Upper  Local  Board,  ante,  p.  87. 

{(1)  See  the  definition  in  section  4,  ante,  p.  6.  As  to  the  power  to  exchange  lands, 
see  Rolls  v.  London  School  Board,  27  Ch.  D.  639  ;  51  L.  T.  (n.s.)  567  ;  33  W.  R.  129. 

{e)  See  section  51,  ante,  p.  76. 

(/)  This  word  is  peremptory  ;  nevertheless,  some  discretion  must  be  left  to  the 
local  authority  as  to  their  action  under  this  clause,  and  as  to  when  they  will  sell.  It 
must  be  noticed  tliat  the  Lands  Clauses  Consolidation  Acts  referred  to  in  the  next 
section  provide  for  the  sale  of  superfluous  lands,  but  it  is  presumed  that  the  section  in 
the  text  supersedes  that  provision,  interposing  the  control  of  the  Local  Government 
Board. 

But  for  these  provisions  the  local  authority  could  not,  as  it  seems,  have  sold  any 
of  the  lands  which  they  had  acquired.  See  Tepper  v.  Nicols,  18  C.  B.  (n.s.)  121  ;  11 
Jur.  (n.s.)  18  ;  34  L.  j.  C.  P.  61  ;  13  W.  R.  270  ;  11  L.  T.  (n.s.)  509. 

The  authority  must  be  careful  not  to  apply  the  land  so  purchased  to  any  other 
purpose  than  that  for  which  it  was  acquired,  except  with  due  license  properly 
obtained.  Where  a  corporation  under  a  local  Act  obtained  a  piece  of  land  for  the  » 
pui-pose  of  public  recreation,  they  were  restrained  by  injunction  from  holding  a  fair 
and  exhibition  of  cattle  upon  it.  Attorney-General  v.  Southampton  {Mayor,  d:c.,  of), 
I  Giff.  263  ;  6  Jur.  (n.s.)  46  ;  29  L.  J.  Ch.  282.  This  has  been  further  elucidated  in 
Attorney-General  v.  Sunderland  {Mayor,  dc,  of),  ante,  p.  227,  where  a  corporation  were 
allowed  to  build  a  museum  and  library  on  a  part  of  a  public  park,  but  were  restrained 
from  building  a  council  chamber  and  offices  thereon.  See  also  Williamson  v. 
Sunderland  {Mayor,  dc,  of),  9  T.  L.  R.  143. 

{g)  So  that,  in  the  latter  case,  the  ratepayers  for  the  current  year  woidd  obtain 
the  full  benefit  of  the  sale. 

A  mortgage  was  given  including  the  district  fund  of  a  borough.  The  district  fund 
was  formed  under  the  Public  Health  Act,  1875,  the  175tli  section  of  which  enacts 
that  all  surplus  lands  shall  be  sold  and  the  proceeds  carried  to  the  district  fund  : — 
Held,  that  the  section  could  not  apply  unless  there  were  surplus  lands,  and  that,  as  it 
was  not  shown  that  there  were  any,  the  mortgage  must  be  treated  as  pure  personalty. 
Whether  if  there  had  been  surplus  lands,  the  mortgage  must  not  still  have  been 
treated  as  pure  personalty,  on  the  ground  that,  as  the  lands  were  directed  by  statute 
to  be  sold,  the  doctrine  of  election  was  excluded,  so  that  the  mortgagee  had  no  interest 
in  anything  but  money,  qucere.  Whether  a  charge  which  gives  lihe  holder  no  right 
against  anything  except  money  which  has  gone  as  money  into  a  particular  fund  can 
ever  be  treated  as  giving  an  interest  in  real  estate  because  the  money  lias  come  from 
real  estate,  qucere.  In  re  Thompson  ;  Bedford  v.  Teal,  45  Ch.  D.  161  ;  59  L.  J.  Ch.  689  ; 
63  L.  T.  (N.s.)  471  ;  39  W.  R.  50  ;  6  T.  L.  R.  394. 

{h)  In  Jersey  (Earl  of)  v.  Uxbridge  Rural  Sanitary  Authority  [1891],  3  Ch.,  at 
p.  194  ;  60  L.  J.  Ch.  833  ;  64  L.  T.  (n.s.)  858  ;  7  T.  L.  R.  568,  Stirling,  J.,  said  : 
"  The  words  '  general  pur2:)oses'  were  referred  to  as  showing  that  the  iiroceeds  of  sale 
might  be  carried  to  the  credit  of  the  fund  out  of  which  general  expenses  are  payable, 
but  it  seems  to  me  that  the  language  does  not  necessarily  lead  to  this  conclusion. 
The  rate  levied  for  special  expenses  is  aj^plicable  for  the  general  fiurposes  of  the  Act 
so  far  as  regards  the  contributory  place  in  which  it  is  levied.  It  could  hardly  be  dis- 
puted that  in  the  present  case  the  proceeds  of  sale  might  be  applied  in  paying  ofi"  the 
mortgage  of  the  10th  of  February,  1888,  which  is  charged  on  the  rates  of  the  parish 
of  Norwood,  and,  if  this  be  so,  then  under  section  175,  in  the  absence  of  any  charge, 
the  proceeds  would  have  to  be  carried  to  the  credit  of  the  same  rate." 
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Section  176.     176.  With  respect  to  the  purchase(a)  of   lands(/0    by   a  local 
Eegulations    authority  for  the  purposes  of  this  Act,  the  foUowiug  regulatious  shall  be 
as  to  pur-      observed  ;  (that  is  to  say,) 
chase  of 

(1.)  The  Lands  Clauses  Consohdation  Acts,  1845,  1860,  and  1869,(c) 
shall  be  incorporated  with  this  Act,  except  the  provisions 
relating  to  access  to  the  special  Act,  and  except  section  one 
hundred  and  twenty-seven  of  the  Lands  Clauses  Consolidation 
Act,  1845  :{d) 

(2.)  The  local  authority,  before  putting  in  force  any  of  the  powers  of 
the  said  Lands  Clauses  Consolidation  Acts  with  respect  to  the 
purchase  and  taking  of  lands  otherwise  than  by  agreement, 
shall 

Publish  once  at  the  least  in  each  of  three  consecutive  weeks 
in  the  month  of  November,  in  some  local  newspaper  circu- 
lated in  their  district,  an  advertisement  describing  shortly 
the  nature  of  the  undertaking  in  respect  of  which  the 
lands  are  proposed  to  be  taken,  naming  a  place  where  a 
plan  of  the  proposed  undertaking  may  be  seen  at  all 
reasonable  hours,  and  stating  the  quantity  of  lands  that 
they  require  ;  and  shall  further 

Serve  a  notice  (e)  in  the  month  of  December  on  every  owner 
or  reputed  owner, (/)  lessee  or  reputed  lessee,  and  occupier 
of  such  lands,  defining  in  each  case  the  particular  lands 
intended  to  be  taken,  and  requiring  an  answer  stating 
whether  the  person  so  served  assents,  dissents,  or  is  neuter 
in  respect  of  taking  such  lands  : 

(3.)  On  compliance  with  the  provisions  of  this  section  with  respect  to 
advertisements  and  notices,  the  local  authority  may,  if  they 
think  fit,  present  a  petition  iinder  their  seal  to  the  Local 
Government  Board.  The  petition  shall  state  the  lands  intended 
to  be  taken,  and  the  purposes  for  which  they  are  required, 
and  the  names  of  the  owners,  lessees,  and  occupiers  of  lands  who 
have  assented,  dissented,  or  are  neuter  in  respect  of  the  taking- 
such  lands,  or  who  have  returned  no  answer  to  the  notice  ; 
it  shall  pray  that  the  local  authority  may,  with  reference  to 
such  lands,  be  allowed  to  put  in  force  the  powers  of  the  said 
Lands  Clauses  Consohdation  Acts  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement,  and  such 
prayer  shall  be  supported  by  such  evidence  as  the  Local 
Government  Board  requires 

(4.)  On  the  receipt  of  such  petition  and  on  due  proof  of  the  proper 
advertisements  having  been  published  and  notices  served  (A) 
the  Local  Government  Board  shall  take  such  petition  into 
consideration,  and  may  either  dismiss  the  same,(?')  or  direct  a 
local  inquiry  as  to  the  propriety  of  assenting  to  the  prayer  of 
such  petition  ;  but  until  such  inquii-y  has  been  made  no  pro- 
visional order  shall  be  made  affecting  any  lands  without  the 
consent  of  the  owners,  lessees,  and  occupiers  thereof 
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(5.)  After  the  completion  of  such  inquiry  the  Local  Government  Section  176. 
Board  may,  by  provisional  order, (/)  em[)ower  the  local  autho- 
rity to  put  in  force,  with  reference  to  the  lauds  referred  to  in 
such  order,  the  powers  of  the  said  Lands  Clauses  ConsoUdation 
Acts  with  respect  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  or  any  of  them,  and  either  absolutely 
or  with  such  conditions  and  modifications  as  the  Board  may 
think  fit,  and  it  shall  be  the  duty  of  the  local  authority  to  serve 
a  copy  of  any  order  so  made  in  the  manner  and  on  the  person 
in  which  and  on  whom  notices  in  respect  of  such  lands  are 
required  to  be  served 

Provided  that  the  notices  by  this  section  required  to  be  given  in  the 
months  of  November  and  December  may  be  given  in  the  months  of 
September  and  October  or  of  October  and  November,  but  in  either  of 
such  last-mentioned  cases  an  inquiry  preliminary  to  the  provisional 
order  to  which  such  notices  refer  shall  not  be  held  until  the  expiration 
of  one  month  from  the  last  day  of  the  second  of  the  two  months  in  which 
the  notices  are  given  ;  and  any  notices  or  orders  by  this  section  required 
to  be  served  on  a  number  of  persons  having  any  right  in,  over,  or  on 
lands  in  common  may  be  served  on  any  three  or  more  of  such  persons  on 
behalf  of  all  such  persons 

(a)  It  is  to  he  observed  that  this  section  only  applies  to  purchases.  Hence  the 
advantages  hereby  given  are  not  available  for  leases.  As  to  the  power  of  a  local 
authority  to  take  lands  on  lease,  see  the  preceding  section. 

(b)  See  the  definition  in  section  4,  ante,  p.  (i.  A  serious  question  arises  whether 
this  provision  operates  universally.  Do  sections  327  and  332,  ^wsi,  exclude  the 
subjects  to  which  they  relate  from  being  taken  conrpulsorily  ?  If  so,  they  will  go 
far  to  render  this  section  inoperative.  The  operation  of  section  332  would  be  of  the 
most  extensive  effect.    See  the  notes  to  these  sections. 

Facilities  are  given  to  municipal  corporations  by  45  &  46  Vict.  c.  50,  s.  107,  to 
purchase  or  otherwise  acquii'e  any  hereditaments  for  public  ]nirposes,  and  consef|uently 
for  purposes  to  which  tlus  Act  applies  ;  and  it  may  sometimes  be  found  con\'enient 
by  some  urban  authorities  to  proceed  under  it. 

(c)  8  &  9  Vict.  c.  18  ;  23  &  24  Vict.  c.  106  ;  32  &  33  Vict.  c.  18.  The  first-men- 
tioned Act  has  been  amended  by  an  Act  passed  in  1883,  46  &  47  Vict.  c.  15.  All 
tliese  Acts  are  printed  in  the  Appendix. 

(d)  8  &  9  Vict.  c.  18,  contains  two  sets  of  sections  :  one  applicable  to  agreements 
which  enable  persons  under  disal^ility  to  sell  and  convey  ;  the  other  to  ca-es  where 
there  can  be  and  is  no  agreement.  The  local  authority  may  adopt  the  former  set  by 
the  operation  of  this  section,  but  they  cannot  adopt  the  latter  without  observing  the 
formalities  prescribed  by  the  latter  part  of  this  section. 

8  &  9  Vict.  c.  18,  s.  127,  required  the  sale,  within  a  certain  time,  of  superfluous 
land,  i.e.,  land  not  required  for  the  ])urposes  of  the  undertaking,  and  a  definition 
wdiereof  is  given  by  Lord  Cairns  m  Great  Western  Railway  Company  v.  May,  L.  E. 
7  H.  L.  292  ;  43  L.  J.  Q.  B.  233  ;  31  L.  T.  (n.s.)  137  ;  23  W.  R.  141  ;  39  J.  P.  54. 
If  no  sale  were  eft'ected  within  the  prescribed  time,  the  land  vested  in  the  owner  of 
the  adjoining  land.  The  section  was  not  incorporated  with  11  &  12  Viet.  c.  63,  s.  84, 
and  some  dOubt  existed  as  to  whether  it  applied  to  land  acquired  under  21  &  22  Vict, 
c.  98,  and  subsequent  Acts,  but  this  doubt  is  now  removeil.  As  to  the  provisions  of 
tliis  Act  for  the  sale  of  land  which  is  not  required  for  the  purposes  for  wdiich  it  has 
been  acquired,  see  the  last  section. 

(e)  See  in  section  267,  jJOs^,  how  such  notices  are  to  be  served  in  general,  and  the 
proviso  to  this  section  as  to  the  service  on  commoners.  It  has  been  held  that  the 
giving  of  tliis  notice  does  not  bind  the  local  authority  to  proceed,  and  that  their 
ounssion  to  take  the  lands  specified  iir  the  notice  gives  no  right  of  action  to  the 
owner  of  lands,  even  after  the  confirmation  of  the  provisional  order  empowering 
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Note  to  such  lands  to  be  taken.  Burqes  v.  Bristol  Sanitary  Authority,  50  J.  P.  459  ;  and  see 
Section  176.  Burr  v.  JVimhledon  Local  Board,  W.  N.  (1887),  p.  155.  In  a  case  which  arose  under 
■  -  the  corresponding  sections  of  the  Education  Act,  1870,  a  school  board  served  on  R.  a 
notice  to  treat,  all  the  previous  preliminaries  having  been  complied  •with.  Prior, 
however,  to  the  service  of  the  notice  to  treat  and  to  the  passing  of  the  Confirmation 
Act,  the  Ijoard  had  entertained  and  adopted,  subject  to  the  sanction  of  the  Education 
Department,  a  proposal  from  one  B.,  a  neiglibouring  landowner,  for  exchanging  a 
portion  of  the  land  to  be  acquired  by  the  board  from  R.  for  a  piece  of  B.'s  land  he 
undertaking  to  form  the  land  so  to  be  conveyed  to  him  by  the  board  into  a  public 
road.  There  was  evidence  to  show  that  such  road,  when  made,  would  be  advantageous 
to  the  school  intended  to  be  erected.  It  was  held,  on  motion  by  R.  for  an  injunction 
to  restrain  the  board  for  putting  in  force  their  statutory  powers  with  respect  to  so 
much  of  the  land  comprised  in  the  notice  to  treat  as  they  i:)roposed  to  convey  to  B., 
that  the  board  were  justified  in  the  course  they  had  taken,  and  could,  if  they  obtained 
the  sanction  of  the  Education  Department,  carry  out  the  proposal.  Eolls  v.  London 
School  Board,  27  Uh.  D.  639  ;  51  L.  T.  (n.s.)  567  ;  33  W.  R.  129. 

(/)  For  one  meaning  of  the  w^ord  owner,  see  section  4,  ante,  p.  6,  though  that  is 
not  the  only  meaning  to  be  adopted  in  construing  this  section.  In  8  &  9  Vict.  c.  18, 
s.  3,  the  word  oivner  is  "  understood  to  mean  any  person  or  corjioration  who  under 
that  or  the  special  Act  would  be  enabled  to  sell  or  convey  land  for  the  purposes 
of  the  undertaking."  And  under  this  section  it  was  held  that  notice  ought  to  be 
given  to  persons  known  to  be  mortgagees  of  the  j^roperty  intended  to  be  taken. 
Martin  v.  London,  Chatham,  and  Dover  Railway  Com])any,  L.  R.  1  Ch.  501.  But, 
quosre,  who  is  meant  by  a  repiUed  owner  or  reputed  lessee?  And  will  a  notice  upon 
such  reputed  owner  or  lessee  be  available  where  there  is  a  real  owner  or  real  lessee 
who  is  not  served  ?  It  seems  that  the  notice  must  be  served  upon  the  owner,  lessee, 
and  occupier.  But  if  the  local  board  can  select  any  peison  as  the  reputed  owner  or 
reputed  lessee  there  may  often  be  a  failure  of  due  notice  to  the  proper  parties. 
8  &  9  Vict.  c.  18  does  not  refer  to  reputed  owners.  However,  the  poor  rate  ot  every 
parish  now  contains  a  column  for  the  owner  of  the  property  assessed,  and  the  over- 
seers fill  in  the  column  with  a  name  which  often  represents  the  reputed  owner — 
that  is,  the  name  of  a  person  who  is  believed  by  tliem  to  be  the  owner. 

Attention  should  be  paid  to  the  ownership  of  highways  and  streets,  for  there  is  no 
power  to  take  streets  without  notice  such  as  is  given  by  the  Railways  ClavTses  Act, 
1845  (8  &  9  Vict.  c.  20),  s.  16,  as  to  whicli  see  Soitch  v.  £ast  London  Railway  Company, 
L.  R.  16  Eq.  108  ;  42  L.  J.  Ch.  477  ;  21  W.  R.  590  ;  37  J.  P.  644.  Where  highways 
are  not  repairable  by  the  inhabitants  at  large,  the  presumj^tion  is  that  the  soil  belongs 
to  the  owners  of  adjoining  lands,  but  where  they  are  so  repairable,  they  are  vested, 
in  the  case  of  highways  in  an  urljan  district  in  the  urban  aiithority  under  section  149, 
ante,  p.  169.  It  is  probable  that  an  urban  authority  need  not  serve  notices  in  respect 
of  the  highways  so  vested  in  them. 

As  to  the  right  of  a  local  boar<l  to  a  way  of  necessity  to  lands  compulaorily 
acquired  by  them  for  the  purposes  of  a  sewage  farm,  see  Serjf  v.  Acton  Local  Board, 
31  Ch.  D.  679  ;  55  L.  J.  Ch.  569  ;  54  L.  T.  (n.s.)  379  ;  34  W.  R.  563. 

A  notice  served  upon  one  of  several  joint  owners  who  act  for  the  rest  appears  to  be 
sufficient. 

The  notices  and  other  proceedings  correspond  with  those  which  are  required 
previous  to  the  introduction  of  a  private  bill  into  Parliament.  The  standing  orders 
of  the  Houses  of  Parliament  require  copies  of  the  plans  to  be  deposited  in  the  proper 
offices  of  both  Houses  when  they  are  deposited  with  the  Board. 

{g)  The  petition  should  Ije  written  upon  folio  foolscap  paper,  and  may  be  signed  by 
the  chairman,  and  countersigned  by  the  clerk  of  the  local  authority.  The  seal  should 
be  impressed  upon  a  wafer  gummed  to  the  paper.  It  should  be  addressed  to  the 
President  of  the  Local  Government  Boaid,  under  cover  addressed  to  the  Secretary 
of  that  Board,  Whitehall,  London.  For  further  information  reference  should  be 
made  to  the  circular  letter  and  instructions  of  the  Local  Government  Board  as  to 
application  for  provisional  orders  under  this  section.  These  documents  are  set  out 
in  Glen's  Local  Government  Orders,  p.  561. 

See  section  297,  post,  and  the  notes  thereto,  as  to  the  restriction  uj^on  the  making 
of  a  provisional  order. 

Qi)  The  Board  require  copies  of  the  newspapers  containing  the  advertisements, 
and  a  statutory  declaration  by  the  clerk  testifying  to  the  due  service  of  the  notices 
upon  the  owners,  lessees,  and  occupiers,  and  to  their  answers.    This  declaration 
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should  be  upon  the  same  description  of  paper,  and  should  show  how  each  notice  was      Note  to 
served.  Section  176, 

(i)  This  dismissal  may  take  place  withoi^t  local  inquiry,  as  the  Board  may  consider 
that  upon  the  petition  and  the  opposition  to  it  no  order  should  be  issued. 

(k)  These  words  have  been  incorporated  from  21  &  22  Vict.  c.  98,  s.  75,  but  their 
meaning  is  not  quite  obvious.  It  would  appear  that  when  there  is  consent,  no 
provisional  order  is  necessary.  But  it  is  believed  that  cases  occur  where  piarties  will 
not  consent  to  a  sale,  but  will  not  oppose  a  provisional  order,  and  consequently  may 
waive  an  inquiry. 

(l)  As  to  this,  see  section  297,  post. 

(m)  If  the  Act  affirming  the  provisional  order  gives  power  to  take  more  lands 
than  those  mentioned  in  the  notice,  it  appears  that  such  additional  lands  may  be 
taken.  Jacomb  v.  Huclclersfield  (Corporatioji  of),  L.  R.  10  Ch.  92  ;  44  L.  J.  Ch.  96  ; 
31  L.  T.  (n.s.)  466  ;  23  W.  R.  100.  As  to  the  delineation  of  the  lands  in  the 
deposited  plans,  see  Bowling  v.  Pontypool,  <i'c.,  Eaiiway  Company,  L.  R.  18  Eq.  714  ; 
43  L.  J.  Ch.  761. 

When  only  a  few  copies  are  required,  the  Local  Government  Board  M'ill  supply 
them  ;  but  when  a  considerable  number  are  required,  an  arrangement  can  be  made 
with  the  government  printer  for  the  supply  of  the  copies  at  a  reasonable  rate.  The 
statute  does  not  render  this  service  a  preliminary  to  the  introduction  of  the  con- 
firming bill.  Probably,  however,  the  bill  might  be  stayed  by  Parliament  if  it  were 
shown  that  no  copy  of  the  order  had  been  served  in  time  to  allow  a  petition  to  be 
presented  against  it  within  the  appointed  time  ;  as  section  297,  sub-section  (7),  post, 
only  makes  the  order  pirima  facie  evidence  that  all  proceedings  previous  to  the 
making  of  the  order  have  been  duly  taken. 

{n)  See  the  provisions  of  8  &  9  Vict.  c.  18,  ss.  102 — 107,  as  to  compensation  for 
common  lands. 

It  may  be  here  observed  that  where  houses  or  lands  are  taken  under  compulsory 
powers,  easements  belonging  to  the  owners  of  adjoining  properties  not  purchased,  if 
they  interfere  with  the  proposed  use  of  the  houses  or  lands  taken,  may  be  destroyed, 
the  owners  being  entitled  to  compensation.  The  readiest  illustration  is  that  of  the 
right  to  lights,  as  to  which  see  Clark  v.  London  (School  Board  of),  L.  R.  9  Ch.  120  ; 
43  L.  J.  Ch.  421  ;  29  L.  T.  (n.s.)  903  ;  22  W.  R.  354  ;  38  J.  P.  101  ;  Bedford  (Duke  , 
of)  V.  Dawson,  L.  R.  20  Eq.  353  ;  44  L.  J.  Ch.  549  ;  33  L.  T.  (n.s.)  156  ;  39  J.  P. 
804  ;  Ba,ker  v.  St.  Marylehone  (Vestry  of),  35  L.  T.  (n.s.)  129  ;  24  W.  R.  848.  This 
subject  is  jnuchtoo  wide  to  be  treated  of  in  the  j^resent  Work.  The  various  sections 
of  the  Lands  Clauses  Acts  in  the  Appendix,  and  the  notes  thereon,  may  be  consulted  ; 
but  reference  must  be  made  to  special  treatises  on  these  Acts,  such  as  Lloyd  on  the  Lav: 
of  Compensation,  Jepson  on  the  Lands  Clauses  Acts,  and  similar  works. 


177.  -^iiy  local  authority  may,  with  the  consent  of  the  Local 
Government  Board,  let  for  any  term  any  lands(a)  which  they  may 
possess,  as  and  when  they  can  conveniently  spare  the  same. (A) 

(a)  See  the  definition  in  section  4,  ante,  p.  6. 

(6)  The  authority  must  remember  that  they  cannot  change  the  purpose  for  which 
they  have  acquired  the  lands.  It  will  not,  therefore,  be  a  convenient  sparing  of  the 
lands  within  the  meaning  of  the  section,  if  they  simply  abandon  the  purpose  for 
which  the  lands  were  required.  The  Act  does  not  provide  for  the  failure  of  the 
purpose. 

Reference  should  be  made  to  45  &  46  Vict.  c.  50,  s.  143,  which  re-enacts  23  &  24 
Vict.  c.  16,  s.  12,  and  enables  surplus  rents  in  a  borough  to  be  applied  towards 
the  costs  of  the  improvement  of  the  borough  under  the  Sanitary  Acts.  See  upon  this 
Attorney-General  Y.  Birmingham  (Corporation  of),  L.  R.  3  Eq.  552. 


Power  to  let 
lands. 


178.  The  Chancellor  and  Council  of  the  Duchy  of  Lancaster  for 
the  time  being  may,  if  they  think  fit  (but  subject  and  without  prejudice 
to  the  rights  of  any  lessee,  tenant,  or  occupier),  from  time  to  time  con- 
tract with  any  local  authority  for  the  sale  of,  and  may  (subject  as  afore- 
said) absolutely  sell  and  dispose  of,  for  such  stim  as  to  the  said  (!hancellor 
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Section  178.  and  Council  may  appear  sufficient  consideration,  the  whole  or  any  part 
of  any  lands  belonging  to  Her  Majesty,  her  heirs  or  successors,  in  right 
of  the  said  duchy,  or  any  right,  interest,  or  easement,  in,  through,  over, 
or  on  any  such  lands  which  for  the  purposes  of  this  Act  such  local 
authority  from  time  to  time  deem  it  expedient  to  purchase  ;  and  on 
payment  of  the  purchase  money,  as  provided  by  the  Duchy  of  Lancaster 
Lands  Act,  1855, (a)  the  said  Chancellor  and  Council  may  grant  and 
assure  to  the  said  authority,  imder  the  seal  of  the  said  duchy,  in  the 
name  of  Her  Majesty,  her  heirs  or  successors,  the  subject  of  such 
contract  or  sale,  and  such  money  shall  be  dealt  with  as  if  such  subject 
had  been  sold  under  the  authority  of  the  Duchy  of  Lancaster  Lands 
Act,  1855, (a) 

(a)  The  statute  referred  to  is  18  &  19  Vict.  c.  58. 


Arbitration,  (a) 

Mode  of  179. 

In  case  of  dispute  as  to  the  amount  of  any  compensation  (6) 
Irbitratfon"         ^®  under  the  provisions  of  this  Act  (except  where  the  mode  of 

ar  1  ra  10  .  determining  the  same  is  specially  provided  for),(c)  and  in  case  of  any 
matter  which  by  this  Act  is  authorised  or  directed  to  be  settled  by 
arbitration, (f?)  then,  unless  both  parties  concur  in  the  appointment  of  a 
single  arbitrator,  (6')  each  party  shall  appoint  an  arbitrator  to  whom  the 
matter  shall  be  referred. 

(a)  These  clauses  as  to  arbitration  are  taken  from  8  &  9  Vict.  c.  18,  ss.  25—27, 
which  are  set  out  in  the  Appendix,  post,  and  the  decisions  thereon  elucidate  the 
construction  and  api^lication  of  this  Act. 

The  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  24,  provides  that  the  Act  shall 
apply  to  every  ixrbitration  under  any  Act  passed  before  or  after  the  coniniencement 
of  that  Act  as  if  the  arbitration  were  pursuant  to  a  submission,  except  in  so  far  as 
that  Act  is  inconsistent  with  the  Act  ref,'ulating  the  arbitration  or  with  any  rules  or 
procedure  authorised  or  recognised  by  that  Act.  It  follows  that  while  the  Arbitra- 
tion Act,  1889,  will  not  repeal  any  of  the  provisions  of  this  or  the  following  sections, 
It  will  apply,  in  so  far  as  it  is  not  inconsistent,  to  arbitrations  under  this  Act.  It 
has,  therefore,  been  set  out  in  full  in  the  Appendix,  ■post. 

(b)  It  was  formerly  held  that  the  dispute  must  be  as  to  the  amount  of  compen- 
sation and  not  as  to  the  liability  to  pay  it.  Reg.  v.  Burslem  Local  Board,  1  E.  &  E. 
1077  ;  28  L.  J.  Q.  B.  345  ;  2  L.  T.  (n.s.)  667  ;  8  W.  E.  584  ;  6  Jur.  (n.s.)  696  ; 
Bradby  v.  Southampton  Local  Board,  4  E.  &  B.  1014  ;  24  L.  J.  Q.  B.  239 ;  19  J.  P. 
644  ;  1  Jur.  (n.s.)  778.  And  see  Reg.  v.  Metropolitan  Commissioners  of  Sewens,  1 
E.  &B.  694;  22  L.  J.  Q.  B.  234;  17  Jur.  787.  These  cases,  however,  were  com- 
sidered  in  a  recent  case,  Pearsall  v.  Brierley  Hill  Local  Board,  9  App.  Cas.  595  ; 
54  L.  J.  Q.  B.  25  ;  51  L.  T.  (n.s.)  577  ;  .33  W.  R.  56  ;  49  J.  P.  84.  In  that  case  it 
was  decided  that  a  person  who  claims  compensation  for  damage  sustained  by  reason 
of  the  exercise  of  the  powers  given  by  the  Act,  is  entitled  under  section  308  to  have 
the  amount  of  compensation  determined  by  arbitration  in  the  manner  provided  by  the 
Act,  even  though  a  dispute  exists  as  to  the  liability  of  those  from  whom  he  seeks  to 
recover  compensation  ;  and  that  the  prior  determination  of  that  question  of  liability 
IS  not  a  condition  precedent  to  the  claimant's  right  to  goto  arbitration  to  settle 
the  c[uestion  of  amount.  This  case  renders  it  unnecessary  to  do  more  than  mention 
Limjess  v.  Northwich  Local  Board,  37  L.  T.  (n.s.)  355  ;  26  W.  E.  19  ;  45  J.  P.  256  ; 
and  Uttley  v.  Todmorden  Local  Board,  44  L.  J.  G.  P.  19  ;  31  L.  T.  (n.s.)  445  ;  39  J.  P. 
56,  m  which  actions  were  brought  on  award  when  the  liability  was  disputed. 

(c)  bee,  for  example,  section  308,  post,  when  the  dispute  may  be  referred  to  a  court 
of  summary  jurisdiction. 

(d)  See  sections  22,  32,  61,  150,  179,  Mite,  and  section  308, 2Mst. 

{e)  The  Arbitration  Act,  1889,  s,  5,  enables  the  court  to  appoint  an  arbitrator 
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in  the  case  where  submission  provides  for  reference  to  a  single  arbitrator  "  and  all  Note  to 
the  parties  do  not  after  ditl'erences  have  arisen  concur  in  the  appointment  of  an  Section  179. 
arViitrator."  A  contract  for  the  execution  of  works  between  a  local  authority  and  a 
contractor  provided  for  the  reference  of  differences  that  might  arise  to  a  single 
arbitrator.  A  difference  ha^dng  arisen,  the  contractor  made  proposals  to  the  local 
authority  with  regard  to  the  selection  of  an  arbitrator,  but  they  would  not  proceed 
with  such  selection.  Thereupon  the  contractor  served  the  authority  with  written 
notice  "  to  concur  in  the  appointment  of  a  sole  arbitrator  in  the  matter."  It  was 
held  that  the  notice  given  was  a  sufficient  notice  within  the  section.  It  may  be 
stated  as  a  general  rule  that,  where  the  conditions  exist  under  which  the  section  is 
ayiplicable,  the  court  or  judge  has  no  discretion  to  refuse  to  appoint  an  arbitrator. 
Eyre  v.  Leicester  {Corporation  of)  [1892],  1  Q.  B.  136  ;  61  L.  J.  Q.  B.  438  ;  65  L.  T. 
(N.S.)  733  ;  40  W.  R.  203  ;  56  J.  P.  228. 


180.  With  respect  to  arbitrations  under  this  Act,  (a)  the  following  Kegulatwns 
regulations  shall  be  observed  :  (that  is  to  say,)  tration. 

(1.)  Every  appointment  of  an  arl^itrator  under  this  Act  when  made 
on  behalf  of  the  local  authorit}^  shall  be  under  their  common 
seal,  and  on  behalf  of  any  other  party  under  his  hand,  or  if 
such  party  be  a  corporation  aggregate  under  their  common 
seal  :(i) 

(2.)  Every  such  appointment  shall  be  delivered  to  the  arbitrators,  and 
shall  be  deemed  a  submission  to  arbitration  by  the  parties 
making  the  same 

(3.)  After  the  making  of  any  such  appointment  the  same  shall  not  be 
revoked  without  the  consent  of  both  parties,  nor  shall  the  death 
of  either  party  operate  as  a  revocation  •.(d) 

(4.)  If  for  the  space  of  fourteen  days  after  any  matter  by  this  Act 
authorised  or  directed  to  be  settled  by  arbitration  has  arisen, 
and  notice  in  writing(e)  by  one  party  who  has  duly  appointed 
an  ai'bitrator  has  been  given  to  the  other  party,  stating  the 
matter  to  be  referred,  and  accompanied  by  a  copy  of  such 
appointment,  the  party  to  whom  notice  is  given  fails  to  appoint 
an  arbitrator,  the  arbitrator  appointed  by  the  party  giving  the 
notice  shall  be  deemed  to  be  appointed  by  and  shall  act  on 
behalf  of  both  parties  : 

(5.)  If  before  the  determination  of  any  matter  so  referred  any 
arbitrator  dies  or  refuses,  or  becomes  incapable  to  act,  the  party 
by  whom  such  arbitrator  was  appointed  may  appoint  in  writing 
another  person  in  his  stead  ;  and  if  such  party  fails  so  to  do 
for  the  space  of  seven  days  after  notice  in  writing (^)  from  the 
other  party  in  that  behalf,  the  remaining  arbitrator  may 
proceed  ex  parte  ;  and  every  arbitrator  so  appointed  shall 
have  the  same  powers  and  authorities  aS  were  vested  in  the 
arbitrator  in  whose  stead  the  appointment  is  made  : 

(6.)  If  a  single  arbitrator  dies  or  becomes  incapable  to  act  before  the 
making  of  his  award,  or  fails  to  make  his  award  within  twenty- 
one  days  after  his  appointment,  or  within  such  extended  time, 
if  any,  as  may  have  been  duly  aj^pointed  by  him  for  that 
purpose, (/)  the  matters  referred,to,him  shall  be  again  referred 
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Section  180  .  to  arbitration  under  the  provisions  of  this  Act,  as  if  no  former 

reference  had  been  made  : 

(7.)  Where  there  is  more  than  one  arbitrator,  the  arbitrators  shall, 
before  they  enter  on  the  reference, ((/)  ap])oint  by  writing 
under  their  hands  an  innpire,  and  if  the  person  appointed  to  be 
umpire  dies  or  becomes  incapable  to  act,  the  arbitrators  shall 
forthwith  appoint  another  person  in  his  stead  ;  and  if  the 
arbitrators  neglect  or  refuse  to  appoint  an  umpire  for  seven 
days  after  being  requested  so  to  do  by  any  party  to  the  arbi- 
tration, the  Local  Government  Board  shall,  on  the  application 
of  any  such  party,  appoint  an  mnpire  :(/*) 

(8.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one 
days  after  the  day  on  which  the  last  of  them  was  apjiointed,  or 
within  such  extended  time  (if  any)  as  may  have  been  duly 
appointed  by  them  for  that  purpose,  the  matters  referred  shall 
be  determined  by  the  umpire  :(/) 

(9.)  The  time  for  making  an  award  by  arbiti'ators  under  this  Act  shall 
not  in  any  case  be  extended  beyond  the  period  of  two  months 
from  the  date  of  the  submission,  and  the  time  for  making  an 
award  by  an  umpire  under  this  Act  shall  not  in  any  case  be 
extended  beyond  the  period  of  two  months  from  the  date  of  the 
reference  of  the  matters  to  him  :  (/(•) 

(10.)  Before  any  arbitrator  or  umpire  enters  on  a  reference  mider 
this  Act  he  shall  make  and  subscribe  the  following  declaration 
before  a  justice  of  the  peace  ;  (that  is  to  say,) 

"I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will 
faithfully  and  honestly,  and  to  the  best  of  my  skill  and  ability, 
hear  and  determine  the  matters  referred  to  me  under  the 
Public  Health  Act,  1875. 

"  A.  Br 

(11.)  Such  declaration  shall  be  annexed  to  the  award  when  made  ; 
and  any  arbitrator  or  iimpire  who  wilfully  acts  contrary  to 
such  declaration  shall  be  guilty  of  a  misdemeanor 

(12.)  Any  arbitrator,  arbitrators,  or  umpire,  appointed  by  virtue  of 
this  Act  may  require  the  production  of  such  documents  in  the 
possession  or  power  of  either  party  as  they  or  he  may  think 
necessary  for  determining  the  matters  referred,  (??i)  and  may 
examine  the  parties  or  their  witnesses  on  oath  :(«) 

(13.)  The  costs  of  and  consequent  upon  the  reference  shall  be  in 
the  discretion  of  the  arbitrator  or  arbitrators,  or  (in  case 
the  matters  referred  are  determined  by  an  umpire)  of  the 
umpire  :(o) 

(14.)  Any  submission  to  arbitration  under  the  provisions  of  this  Act 
may  be  made  a  rule  of  any  of  the  superior  courts,  on  the 
application  of  any  party  thereto  :(p) 
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(15.)  The  awa.r(l(q)  of  arbitrators  or  of  an  umpire  under  this  Act  Secti^  180. 
shall  be  final  and  binding  on  all  parties  to  the  reference,  (r) 

(a)  When  land  lias  been  taken  compulsorily  Ly  a  local  board  under  the  powers  of 
the  Lands  Clauses  Consolidation  Acts  (incorporated  by  section  176,  ante,  p.  246),  and 
an  arbitration  takes  place  to  determine  tlie  amount  of  compensation  to  be  paid  to  the 
owner  of  the  land  so  taken,  the  proceilure  with  regard  to  such  ai'bitration  and  the 
right  to  costs  are  wholly  governed  by  the  provisions  of  these  Acts,  and  not  by  this 
section.    Ex  farte  Rmjner,  3  Q.  B.  D.  446  ;  47  L.  J.  Q.  B.  660  ;  42  J.  P.  807. 

(b)  The  Court  of  Exchec^uer  held  that  when  a  person  agreed  with  a  waterworks 
company  that  a  person  nominated  l)y  two  others  should  be  appointed  arbitrator,  and 
such  person  being  so  appointeil  awarded  to  the  claimant  a  sum  exceeding  SOL,  the 
latter  was  entitled  to  the  cost  of  the  arbitration,  although  the  statutory  preliminaries 
to  a  reference  under  the  Lands  Clauses  Consolidation  Acts  had  not  in  all  resj^ects 
been  complied  with.  Martin  v.  Leicester  Waterworks  GomiMny,  3  H.  &  N.  463  ;  27 
L.  J.  Ex.  432.  See  also  Collins  v.  Sou'.h  Staffordshire  Railway  Company,  7  Ex.  5  ;  21 
L.  J.  Ex.  247.  But  in  an  arbitration  under  the  Act  fine  arbitrator  was  appointed  by 
the  local  authority  under  their  common  seal  and  another  arbitrator  was  appointed  by 
the  claimant,  but  not  in  writing  under  his  hand.  The  ail)itrators  disagreed  and 
appointed  an  umpire,  who  made  an  award  in  favour  of  the  claimant.  It  was  held 
that  the  provisions  of  the  statute  not  having  been  complied  with,  the  appointment  of 
the  arbitrators,  and  consequently  their  appointment  of  the  umpire  and  his  award 
were  invalid,  and  neither  the  original  submission  nor  the  appointment  of  the  umpire 
nor  the  award  could  be  made  an  order  of  court.  Gifford  v.  Bury  (Town  Council 
of),  20  Q.  B.  D.  368  ;  57  L.  J.  Q.  B.  181  ;  58  L.  T.  (n.s.)  522  ;  36  W.  R.  468  ;  52 
J.  P.  119. 

(c)  The  siibmission  being  by  deed  is  not  exempt  from  stamp  duty. 

The  appointment  shoidd  recite  the  matter  in  dispute,  otherwise  the  arbitrator  can 
only  learn  it  from  the  oval  discussion. 

The  submission  is  a  reference  by  consent  within  the  meaning  of  the  Common  Law 
Procedure  Act,  1854.    See  TV arburton  v.  Haslingden  Local  Board,  infra. 

It  would  appear  from  Fearsall  v.  Brierley  Hill  Local  Board,  ante,  p.  250,  that  the 
appointment  of  an  arbitrator  does  not  preclude  the  party  apipointing  him  from 
afterwards  contesting  his  liability. 

A  submission  is  to  be  deemed  to  include  the  provisions  contained  in  the  First 
Schedule  to  the  Arbitration  Act,  1889  (see  section  2  of  that  Act)  ;  but  only  in  so  far 
as  they  are  not  inconsistent  with  the  text  (section  24).  See  the  Act  in  the  Appendix, 
fost. 

(d)  As  one  of  the  paities  is  a  corporate  body,  this  phraseology  is  not  quite  con- 
sistent. The  word  stood  in  11  &  12  Vict.  c.  63,  s.  123,  under  wliich  Act  tlie  appoint- 
ment in  the  case  of  a  local  board  of  health  was  signed  by  five  members  of  the  board, 
and  as  one  of  them  might  ilie,  the  legislature  provided  thus  against  the  presumed 
consequence  of  his  death.  No  such  contingency  can  now  arise  with  reference  to  the 
local  authority. 

(e)  See  sections  266,  267,  jJost,  as  to  the  authentication  and  service  of  notices. 
(/)  As  to  extending  the  time,  see  sub-section  (8),  and  note  (;'),  thereto. 

(g)  In  Holdsivorth  V.  Barsham,  2  B.  &  S.  480  ;  31  L.  J.  Q.  B.  145,  the  arbiti'ators 
appointed  an  unqjire  before  entering  on  the  reference,  but  after  the  twenty-one  days 
within  which  they  ought  l)y  11  &  12  Vict.  c.  63,  s.  126,  to  have  made  their  award,  and 
it  was  held  that  such  appointment  was  not  too  late.  In  Holdsworth  v.  Wilson,  S.  C. 
in  error,  4  B.  &  S.  1  ;  32  L.  J.  Q.  B.  289,  it  was  held  that  tlie  power  to  appoint  an 
umpire  continued  nntil  the  expiration  of  the  time  within  which  they  might  have 
made  their  award  (in  this  Act  two  montlis  :  see  sub-section  (9) ). 

The  appointment  of  an  umpire  must  not  be  made  by  drawing  lots,  for  an  arbitrator 
entrusteil  with  tlie  duty  of  appointing  an  umpire  cannot  evade  his  judicial  duty  by 
leaving  the  appointment  to  chance.  "  Fescod  v.  Pescod,  58  L.  T.  (N.s.)  76  ;  W.  N. 
(1888),  2. 

(h)  The  Local  Government  Board  are  substituted  for  the  quarter  sessions  in 
11  &  12  Vict.  c.  63,  s.  126.  The  Board  must  make  the  appointment,  and  though  no 
time  is  specified  they  must  do  so  within  a  reasonable  time.  The  application  should 
be  made  to  them  in  writing  upon  foolscap  folio  paper.  It  need  not  be  under  seal, 
but  if  sealed  should  be  sealed  with  a  seal  on  a  wafer,  as  wax  is  frequently  broken  in 
the  passage. 

(i)  It  must  be  observed  that  the  authority  of  the  umpire  commences  at  the  end  of 
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Note  to  the  twenty-one  days,  or  of  the  extended  time  in  the  case  of  a  failure  to  make  the 
Section  180.  award.  This  is  important,  for  it  has  been  a  common  practice  for  umpires  to  calculate 
the  time  from  the  date  of  their  receiving  notice  of  the  fact  that  the  arbitrators  have 
failed  to  award.  See  Skerratt  v.  North  Staffordshire  Rail'way  Oovipanij,  17  L.  J.  Ch. 
161.  As  to  the  right  of  a  party  to  be  heard  by  the  umpire,  see  Re  Maunder,  49  L.  T. 
(n.s.)  535. 

Although  no  original  limit  of  time  is  specially  mentioned  in  the  text  within  which 
an  nmpire  must  make  his  award,  yet  by  analogy  to  the  original  limit  fixed  in  the 
case  of  arbitrators,  an  original  limit  of  twenty-one  days  from  the  date  of  the  reference 
to  him  must  be  inferred  to  have  l^een  fixed  in  the  case  of  an  nmpire,  Avhich  nnder 
sub-section  (9)  may  not  extend  beyond  two  months.  Two  arbitrators,  appointed 
under  the  Act,  met  on  the  3rd  of  January  and  extended  the  time  for  making  their 
awai'd  till  the  20th  of  February.  On  the  10th  of  January  they  appointed  an  unijjire. 
On  the  1st  of  Febiaiary  the  arbiti'ators  and  umpire  met  and  were  attended  b}-  the 
parties,  but  one  of  the  arbitrators  retired  and  refused  to  proceed  any  further,  and  tlie 
meeting  was  adjourned  sine  die.  On  the  19th  of  April  the  umpire  made  bis  award. 
It  was  held  (reversing  the  decision  of  Kay,  J.,  59  L.  T.  (n.s.)  844)  that  the  award 
was  made  too  late  and  must  be  set  aside.  It  was  also  held  that  the  date  from  which 
the  twenty-one  days  must  be  reckoned  was  the  1st  of  February,  when  the  arbitrators 
finally  disagreed,  and  not  the  20th  of  February,  when  their  powers  expired.  Yeadon 
Local  Board  v.  Yeadon  Waterworlts  Gompanij  (I71  re),  41  Ch.  D.  52  ;  58  L.  J.  Ch.  563  ; 
60  L.  T.  (N.s.)  550  ;  37  W.  E.  360  ;  5  T.  L.  R.  317. 

(k)  It  has  been  held  that  a  reference  to  arbitration  under  the  Lands  Clauses  Act  is 
subject  to  the  provisions  of  the  Common  Law  Procedure  Act,  1854,  with  respect  to 
the  referring  back  of  an  award  to  the  arbitrator,  and  to  the  enlarging  of  the  time  by 
the  court  notwithstanding  the  expiration  of  the  time  Avithin  which  the  award  should 
have  been  made.  In  re  Dare  Valley  Railway  Comyany,  L.  R.  4  Ch.  554  ;  17  W.  R. 
717  ;  Rhodes  v.  Airedale  Drainage  Gommissioners,  1  C.  P.  D.  402  ;  45  L.  J.  C.  P.  861  ; 
35  L.  T.  46  ;  24  W.  R.  1053.  These  cases  were  followed  with  reference  to  an  arbitra- 
tion under  this  section  in  TVarburlon  v.  Haslingden  Local  Board,  48  L.  J.  Q.  B.  451  ; 
in  which  the  previous  decision  in  Kellett  v.  Tranmere  Local  Board,  34  L.  J.  Q.  B.  87  ; 
11  L.  T.  (N.s.)  457  ;  13  W.  E.  209  ;  28  J.  P.  742,  was  dissented  from.  It  would 
appear,  therefore,  that,  notwithstanding  the  jjrovisions  in  the  text,  the  time  for 
making  the  award  may  be  extended  beyond  the  period  of  two  months,  as  in  Ward  v. 
Secretary  of  State  for  JVar,  32  L.  J.  Q.  B.  53  ;  or  even  after  the  award  has  been 
made  alter  the  tAvo  months  has  elajDsed,  as  in  Lord  v.  Lee,  L.  R.  3  Q.  B.  404  ;  Re 
Warner  and  Poivell,  L.  R.  3  Eq.  261  ;  May  v.  Harcourt,  13  Q.  B.  D.  688  ;  and  similar 
cases.  But  in  Mackenzie  and  the  Ascot  Oas  Gonifany,  17  Q.  B.  D.  114  ;  55  L.  J. 
Q.  B.  309  ;  34  W.  R.  487,  it  Avas  held  that  the  court  cannot  enlarge  the  time  for 
making  air  award  under  the  above  section  beyond  the  period  of  two  months  limited 
by  the  section.  It  is  to  be  observed  that  in  this  case  the  decision  in  Warburton  v. 
Haslingden  Local  Board  was  not  cited,  and  it  remains  to  be  decided  Avhether  section  9 
of  the  Arbitration  Act,  1889,  now  makes  a  difference. 

(/)  Compare  8  and  9  Vict.  c.  18,  s.  33,  and  see  the  notes  in  that  section  in  the 
Appendix,  post,. 

(?«,)  According  to  Caledonian  Railway  Company  v.  Lockhart,  6  Jur.  (n.s.)  1311  ; 
3  Macq.  808  ;  3  L.  T.  (n.s.)  252  ;  8  W.  R.  373,  the  arbitrator  may  employ  an  expert, 
and  may,  if  he  deem  it  necessary,  consult  men  of  science.  He  canirot,  hoAvever, 
delegate  his  authority.  See  Eastern  Counties  Railway  v.  Eastern  Union  Railway 
Company,  3  De  G.  J.  &  S.  610. 

As  to  the  damages  Avhich  may  be  aAvarded,  see  section  308,  jso.st. 

The  arbitrator  may  be  called  as  a  witness  in  any  proceedings  to  enforce  his  aAvard, 
and  can  be  required  to  state  Avhat  passed  before  him,  and  Avhat  Avas  sulimitted  i'or  his 
consideration,  but  he  cannot  be  asked  Avliat  passed  in  his  own  mind  when  he  formed 
his  decision.  Buccleuch  (Duke  of)  v.  Metropolitan  Board  of  Works,  L.  R.  5  H.  L.  418  ; 
41  L.  J.  Ex.  137  ;  27  L.  T.  (n.s.)  1  ;  36  J.  P.  724. 

(n)  See  for  the  definition  of  an  oath,  52  &  53  Vict.  c.  63,  s.  3. 

(0)  An  arbitrator  or  umpire  acting  under  this  section  must  in  his  aAvard  deal  with 
the  costs  of  and  consequent  upon  the  references  which  are  placed  in  his  discretion  by 
the  text,  and  if  he  fails  to  do  so  the  court  will  remit  the  award  to  him  for  the  purpose 
of  determining  the  question  of  costs.  Peake  v.  Finchley  Local  Board,  57  L.  T.  (n.s.) 
882  ;  W.  N.  (1887),  203. 

The  Court  of  Queen's  Bench  decided  that  an  action  could  not  be  brought  for  the 
amount  of  costs  aAvarded  by  the  arbitrator  until  they  had  been  taxed.  But  this 
decision  was  reversed  by  the  Exchequer  Chamber  in  error,    Holdsworth  v.  Barsham, 
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supra;  Metropolitan  Railway  Gompani)  v.  Sharpe,  5  App.  Cas.  425  ;  50  L.  J.  Q.  B.  14  ;      Note  to 
43  L.  T.  (n.s.)  130  ;  28  W.  R.  617  ;  44  J.  P.  716.  Section  180. 

The  costs  of  an  arbitration  nnder  this  Act  are  not  within  the  third-party  clauses 
of  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  38,  which  applies  only  to  the 
taxation  of  costs  as  between  solicitor  and  client,  and  not  to  party  and  party  costs.  It 
is  not  open  to  the  party  liable  to  elect  to  pay  snch  costs  as  between  solicitor  and 
client,  inasmuch  as  the  results  of  that  mode  of  taxation  mav  be  adverse  to  the 
solicitor  whose  bill  is  taxed.     In  re  Gowdell,  52  L.  J.  Ch.  246  ;  31  W.  R.  335. 

The  court  has  no  power,  however,  to  comi)el  an  arbitrator  to  submit  his  costs — i.e., 
the  fees  payable  to  him — to  arbitration.  The  proper  remedy  for  the  extortionate 
charges  of  an  arbitrator  is  (1)  to  apply  to  have  his  award  set  aside  ;  or  (2)  to  brinL;  an 
action  for  the  recovery  of  a  poi'tiun  of  the  charge  ;  or  (3)  to  call  ujion  the  court  to 
compel  him  to  make  his  award.  IVithington  v.  Wrexham  Waterworks  Companij,  32 
W.  R.  1000.  It  was  lield  by  Wills,  J.,  that  no  custom  exists  by  which  surveyors 
engaged  in  compensation  cases  on  the  compulsory  purchase  of  land  are  entitled  to  be 
remunerated  on  a  percentage  of  the  sum  awarded  according  to  Ryde's  scale.  Dehenham 
V.  King's  College,  Gambridge,  1  C.  &  E.  438.  When  an  award  under  this  Act  has 
been  made  a  rule  of  court  in  the  Chancery  Division,  a  special  order  to  tax  the  costs  is 
not  necessary.  Re  an  arhitration  between  Glarlc  and  the  Gorporation  of  Bath,  W.  N. 
(1884),  p.  127.  When  an  award  of  compensation  is  made  under  this  section,  it  cannot, 
though  duly  made  a  rule  of  court,  be  enfor'ced  by  motion  in  the  manner  in  whicli 
awards  are  usually  enforced.  The  reason  is  that  the  award  determines  amount  only, 
and  not  liability  ;  and  the  local  authority  have,  therefore,  the  riglit  to  compel  the 
claimant  to  bring  an  action  on  his  award  to  determine  the  question  of  liability. 
Re  an  arbitration  between  Walker  and  the  Beckenham  Local  Board,  50  L.  T.  (n.s.)  206  ; 
48  J.  P.  264.  And  see  Hebnore  v.  East  Ham  Local  Board,  "  Times,"  13th  December, 
1893,  affirmed  in  C.  A.,  8th  February,  1894.  Two  local  authorities,  whose  districts 
were  adjacent,  agreed  to  cany  out  a  joint  sewerage  scheme  by  an  agreement,  in 
which  it  was  stipulated  that  all  disputes  as  to  the  matters  comprised  therein  should 
be  settled  l)y  arbitration  in  the  manner  provided  by  this  and  the  preceding  section. 
An  award  having  been  given  in  an  arbitration  which  arose  out  of  the  agreement, 
which  awarded  that  one  of  the  parties  should  pay  to  the  other  the  costs  of  the 
reference  and  award,  without  stating  the  amount  of  such  costs,  upon  motion  for  an 
order  directing  the  taxation  of  the  costs,  it  was  held  that  as  the  submission  to 
arbitration  had  Ijeen  made  a  I'ule  of  court,  the  taxing  master  was  bound  to  tax  the 
costs  xvpow  the  a^jplication  of  the  successful  parties,  and  that  it  was  not  oljligatory 
on  them  to  bring  an  action  uj^on  the  awai'd  in  order  to  do  so.  Ghesterfield  {Corpora- 
tion of)  V.  Brampton  Local  Board,  50  J.  P.  824. 

(p)  That  is,  of  either  division  of  the  High  Court.  The  court  has  the  same 
jurisdiction  with  respect  to  such  a  I'ule  as  in  ordinary  cases.  In  re  Harper  and  Gi-eat 
Eastern  Railway  Company,  L.  R.  20  Eq.  39  ;  44  L.  J.  Ch.  507. 

The  application  to  make  the  suliuiission  a  rule  of  court  sliould  be  made  ex  parte. 
Wood  V.  Birch,  W.  N.  (1889),  p.  126. 

(g)  This  award  is  no  longer  exempt  from  stamp  duty  since  the  repeal  of  35  &  36 
Vict.  c.  79,  s.  42,  now  repealed  by  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  but 
without  reviving  former  enactments. 

(r)  These  words  are  somewhat  more  emphatic  than  those  used  in  8  &  9  Vict.  c.  18, 
ss.  25,  27,  37,  but  the  efl'ect  ajapeai's  to  be  the  same.  An  award  under  that  Act  may 
be  set  aside  on  motion  made  within  the  time  limited  by  the  statute  9  &  10  Will.  3, 
c.  15,  for  setting  aside  an  award  under  that  Act.  In  re  Harper  and  the  Great  Eastern 
Railway  Company,  supra.  In  the  same  case  it  was  held  that  though  in  form  the 
umpire  had  no  power  to  order  payment  of  the  amount  awarded,  it  did  not  vitiate  the 
award.  As  to  the  time  within  which  a  motion  to  set  a^ide  an  award  must  now  be 
made,  see  R.  S.  C,  Order  64,  rule  14,  which  provides  that  the  application  may  be 
made  at  any  time  before  the  last  day  of  the  sittings  next  after  such  award  has  been 
made  and  published  to  the  parties.  This  rule  was  introduced  in  consequence  of  the 
decision  in  ChrisVs  Hospital,  Brecknock,  v.  Martin,  3  Q.  B.  D.  16  ;  46  L.  J.  Q.  B.  591  ; 
36  T.  L.  (n.s.)  537  ;  25  W.  R.  637.  Notice  of  motion  given  before  the  last  day  of 
the  .sittings  is  a  sufticient  commencement  of  an  application  within  the  rule.  Re 
Gallop  and  Central  Queensland  Meat  Export  Company,  25  Q.  B.  D.  230  ;  59  L.  J.  Q.  B. 
460  ;  62  L.  T.  (n.s.)  834  ;  38  W.  R.  621. 

Under  rule  7  of  the  same  order  the  court  can  extend  the  time  for  moving  to  set 
aside  the  award  although  the  time  limited  by  rule  14  lias  expired.  Re  Oliver  and 
Scott's  Arbitration,  43  Ch.  D.  310  :  59  L.  J.  C.  H.  148  ;  61  L.  T.  (n.s.)  552  ;  38 
W.  R.  476. 
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Note  to  A  question  as  to  the  power  to  set  aside  an  award  under  this  Act  was  raised  but  not 
Section  180.  decided  in  Burgess  v.  Nortlnvich  Local  Board,  ante,  p.  250. 

The  award  is  only  bindinf^  on  the  parties  to  the  reference.    As  to  tliis  see  Tun- 
hridge  Local  Board  v.  AcJcroyd,  ante,  p.  195. 


Claims  under 
twenty 
pounds  may 
be  referred 
to  court  of 
summary 
jurisdiction. 


181.  All  questions  referable  to  ai-biti-ation  under  this  Act  may, 
when  the  amount  in  dispute  is  less  than  twenty  pounds,  be  determined 
at  the  option  of  either  party(a)  before  a  court  of  summary  jurisdiction, (A) 
but  the  court  may,  if  it  thinks  fit,  require  that  any  work  in  respect  of 
which  the  claim  of  the  local  authority  is  made  and  the  particulars  of 
the  claim  be  reported  on  to  them  by  any  competent  surveyor,  not  being 
the  sui'veyor  of  the  local  authority  ;  nnd  the  court  may  determine  the 
amount  of  costs  incurred  in  that  behalf,  and  by  whom  such  costs  or  any 
part  of  them  shall  be  paid. 

(a)  See,  however,  section  22,  ante,  p.  53,  where  the  local  autliority  are  not  allowed 
to  exercise  such  an  option,  the  power  being  confined  to  the  other  party  when  the 
dispute  is  as  to  the  use  of  a  seM'er  by  an  owner  or  occupier  without  the  district. 

(b)  See  the  definition,  ante,  p.  22. 

(c)  Under  the  H.  Improvement  Act,  which  incorporated  the  Lands  Clauses  Act, 
power  was  given  to  the  corporation  to  lay  sewers  in  lands,  making  full  compensation 
for  any  damage.  And  where  the  method  of  recovering  compensation  was  not  pro- 
vided, two  justices  might  hear  and  determine  the  same.  It  was  held  that,  though 
nothing  was  said  about  costs,  full  compensation  naturally  included  the  costs  of  apply- 
ing to  the  justices.    Huddersfield  (Mayor  o/)v.  Shaw,  54  J.  P.  724. 


Bye-laws. 

tioii^ncf^^"       182.  All  bye-laws  made  by  a  local  authority  under  and  for  the 
alteration      j)urposes  of  this  Act  (a)  shall  be  under  their  common  seal  ;(5)  and  any 
of  bye-laws,    such  bye-law  may  be  altered  or  repealed  by  a  subsequent  bye-law  made 
pursuant  to  the  provisions  of  this  Act :  Provided  that  no  bye-law  made 
under  this  Act  by  a  local  authority  shall  be  of  any  effect  if  repugnant  to 
the  laws  of  England  or  to  the  provisions  of  this  Act.(e) 

(a)  Bye-laws  are  made  under  sections  44,  80,  90,  113,  141,  157,  164,  167,  169,  171, 
172,  314  of  this  Act ;  under  the  Public  Health  (Interments)  Act,  1879  (42  &  43  Vict, 
c.  31),  s.  2  ;  the  Public  Health  (Fruit  Pickers)  Act,  1882  (45  &  46  Vict.  c.  23),  s.  2  ; 
and  under  several  of  the  statutes  incorporated  by  this  Act,  e.g.,  the  Towns  Police 
Clauses  Act,  1847  (10  &  11  Vict.  c.  89),  ss.  68,  69  ;  Baths  and  Washhouses  Acts, 
9  &  10  Vict.  c.  74,  s.  34,  and  41  &  42  Vict.  c.  14,  s.  6  ;  the  Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vict.  c.  34),  s.  128  ;  the  Markets  and  Fairs  Clauses  Act, 
1847  (10  &  11  Vict.  c.  14),  s.  42  ;  the  24  &  25  Vict.  c.  61,  s.  21,  re-enacted  in 
Schedule  V.  ;  the  Housing  of  the  Working  Classes  Act,  1890,  s.  62  ;  the  Public 
Health  Acts  Amendment  Act,  1890,  ss.  13,  20,  23,  26,  38,  44,  &c.  And  see  the 
Contagious  Diseases  (Animals)  Act,  1886,  s.  9,  ^jos<. 

(b)  It  will  be  lemembei'ed  that  all  local  authorities  are  now  incorporated,  and 
consequently  have  a  common  seal.  No  signature  of  the  members  is  required,  but  the 
affixing  of  the  common  seal  should  be  attested  by  the  clerk  or  a  member  of  the  board, 
and  should  be  done  in  pursuance  of  a  resolution  entered  on  the  minutes. 

(f)  See  section  315,  post,  which  rej)eals  previous  inconsistent  bye-laws,  and 
section  326,  post,  which  continues  all  bye-laws  previously  duly  made  under  any  of  the 
Sanitary  Acts. 

Some  important  observations  on  this  proviso  will  be  found  in  the  circular  letter  on 
model  bye-Jaws  addressed  to  sanitaiy  authorities  by  the  Local  Government  Board  on 
the  2.5th  July,  1877. 

The  local  authority  have  no  general  power  to  make  bye-laws  independently  of  this 
Act  in  respect  of  its  purposes.    Beg.  v.  Wood,  5  E,  &  B.  49  ;  3  C.  L.  E.  1134 ;  S.  C, 
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suh.  nom.  Reg.  v.  Eose,  1  Jiir.  (n.s.)  802  ;  24  L.  J.  M.  C.  130  ;  19  J.  P.  676,  and  see      Note  to 
Bijrne  v.  Broivn,  57  J.  P.  741.  Section  182. 

For  a  discussion  of  tlie  general  grounds  ujion  wliich  a  bye-law  will  be  lield  void  as        — ~ 
unreasonable,  see  Slattenj  v.  Nayloi;  13  App.  Gas.  446  ;  57  L.  J.  P,  C.  73  ;  59  L.  T.  (n.s.) 
41  ;  36  W.  R.  897. 

183.  Any  local  autliority  may,  by  auy  bye-laws  made  by  them  p^^yg^  to 
under  this  Act,  impose  on  oiJenders  against  the  same  such  reasonable  impose  penal- 
penalties  as  they  think  fit,  not  exceeding  the  sum  of  five  pounds  for  each  ^^^^^^^ 
offence,  and  in  the  case  of  a  continuing  ofifence(a)  a  further  penalty  not  )^ye!iij„,s, 
exceeding  forty  shillings  for  each  day  after  written  notice  of  the  offence 
from  the  local  authority  ;  but  all  such  bye-laws  imposing  any  penalty 
shall  be  so  framed  as  to  allow  of  the  recovery  of  any  sum  less  than  the 
full  amount  of  the  penalty. (i) 

Nothing  in  the  provisions  of  any  Act  incorporated  herewith  shall 
authorise  the  imposition  or  recovery  under  any  bye-laws  made  in  pur- 
suance of  such  provisions  of  any  greater  penalty  than  the  penalties  in 
this  section  specified. 

Tlais  and  the  three  following  sections  liave  been  applied  to  bj^e-laws  made  by  a 
parish  council  under  section  8  (1)  (rl)  of  the  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73). 

(a)  For  examples  of  continuing  offences  in  the  case  of  buildings,  see  section  158, 
ante,  p.  217.  It  does  not  appear  when  notice  of  the  offence  can  be  given,  but  probably 
such  notice  cannot  be  given  until  after  conviction. 

(h)  It  is  considered  that  the  authority  should  fix  the  precise  penaltj'  for  the  breach 
of  the  bye-law,  limited  by  the  amount  in  the  text,  jjroviding,  however,  that  the  same 
may  be  reduced  by  the  justices  or  court  in  wldch  it  is  sued  for. 

As  to  the  recovery  of  this  penalty,  see  section  251,  |)0.s^ 

184:.  Bye-laws  made  by  a  local  authority  under  this  Act  shall  not  ^j""*^™*^^^**" 
take  effect  unless  and  until  they  have  been  submitted  to  and  confirmed  ° 
by  the  Local  Government  Board,  which  Board  is  hereby  empowered  to 
allow  or  disallow  the  same  as  it  may  think  [)roper  ;(a)  nor  shall  any 
such  bye-laws  be  confirmed — 

Unless  notice  of  intention  to  apply  for  confirmation  of  the  same  has 
been  given  in  one  or  more  of  the  local  newspapers  circulated  within 
the  district  to  which  such  bye-laws  relate,  one  month  at  least  before 
the  making  of  such  application  ;(/;)  and 

Unless  for  one  month  at  least  before  any  such  application  a  copy  of 
the  proposed  bye-laws  has  been  kejyt  at  the  office  of  the  local 
authority,  and  has  been  open  during  office  hours  thereat  to  the 
inspection  of  the  ratepayers  of  the  district  to  which  such  bye-laws 
relate,  without  fee  or  reward. (c) 

The  clerk  of  the  local  authority  shall,  on  the  application  of  any  such 
ratepayer, (r?)  furnish  him  with  a  copy  of  such  proposed  bye-laws  or  any 
part  thereof,  on  payment  of  sixpence  for  every  hundred  words  contained 
in  such  copy."(e) 

A  bye-law  required  to  be  confirmed  by  the  Local  Government  Board 
shall  not  requii-e  confirmation  allowance  or  approval  by  any  other 
authority.(  /  ) 

This  section  has  been  ajjplied  not  only  as  stated  in  the  notes  to  section  183,  supra, 
but  also  to  bve-laws  made  under  sections  2,  22,  and  25  of  the  Prevention  of  Cruelty 
to  Children  Act,  1894  (56  &  57  Vict.  c.  41). 
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Note  to  (ft)  See  tlie  circular  letter  of  the  Local  Government  Board  referred  to  in  note  (c) 
Section  184.  to  section  182,  ante,  p.  256. 

The  Local  Government  Board  give  full  consideration  to  the  legality  as  well  as  the 
2oolicy  of  the  bye-laws,  so  as  to  satisfy  themselves  od  both  points  ;  but,  of  course,  they 
cannot  guarantee  the  former. 

(6)  This  refers  to  the  application  for  confirmation  and  not  to  the  sending  of  a  draft 
of  the  proposed  bye-laws  for  perusal. 

(c)  These  provisions  will  enable  any  person  to  apply  to  the  Local  Government 
Board  with  the  view  of  preventing  the  confirmation  of  any  bye-law. 

{d)  It  is  presumed  that  any  person  who  is  actually  rated  to  the  current  rate  would 
be  a  ratepayer  within  the  meaning  of  this  section,  and  that  the  definition  in 
Schedule  II.,  Rule  ll,^50si ,  is  not  ajsplicable.  But  whether  persons  occupying  rate- 
able property  who  are  not  actuUy  rated  would  be  within  the  section  is  doubtful, 
(e)  The  neglect  of  this  regulation  would  not  it  seems  invalidate  the  bye-laws. 
(/)  The  confirmation  by  the  Local  Government  Board,  however,  gives  no  validity 
to  a  bye-law  not  warranted  by  the  provisions  of  the  Act.  Reg.  v.  i'Food,  ante, 
p.  256.  Many  bye-laws  confirmed  under  the  previous  Acts  have  been  held  by 
the  courts  of  law  to  be  in^'alid.  The  Local  Government  Board  in  their  letter  of 
confirmation  warn  the  aiTthorities  as  to  this  result.  The  cases  in  which  bye-laws 
have  been  held  invalid  will  be  found  under  the  several  sections  by  virtue  of  •which 
bye-laws  have  been  made. 

As  to  the  confirmation  of  certain  bye-laws  made  under  Acts  incorporated  with 
this  Act  (10  &  11  Vict.  c.  34,  s.  128  ;  10  &  11  Vict.  c.  89,  ss.  68,  69  ;  U)  &  11  Vict, 
c.  14,  s.  42),  see  the  Public  Health  (Confirmation  of  Bye-laws)  Act,  1884  (47  Vict, 
c.  12),  post. 

185.  -^11  bye-laws  made  by  a  local  authority  under  this  Act,  or  for 
purposes  the  same  as  or  similar  to  those  of  this  Act  under  any  local  Act, 
shall  be  printed  and  hung  up  in  the  office  of  such  authority  ;(a)  and  a 
copy  thereof  shall  be  delivered  to  any  ratepayer(6)  of  the  district  to  which 
such  bye-laws  relate,  on  his  application  for  the  same  ;  a  copy  of  any 
bye-laws  made  by  a  rural  authority  shall  also  be  transmitted  to  the  over- 
seers of  every  parish  to  which  such  bye-laws  relate,  to  be  deposited  with 
the  public  documents  of  the  parish,  and  to  be  open  to  the  inspection  of 
any  ratepayer(6)  of  the  parish  at  all  reasonable  hours. 

(a)  See  in  section  306,  vost,  the  penalty  upon  any  person  who  destroys  or  defaces 
any  board  on  which  a  bye-law  is  affixed. 

Bye-laws  made  under  section  167,  ante,  p.  232,  must  also  be  published  as  that 
section  directs. 

By  a  local  Act  passed  in  1847,  commissioners  were  empowered  to  make  bye-laws 
which  were  to  be  published  by  being  printed  and  a  copy  delivered  to  every  person 
applying  for  the  same,  and  by  painting  or  placing  on  boards  to  be  hung  up  on  the 
front  of  the  office  of  the  commissioners,  and  also  on  some  conspicuous  part  of  the 
works  or  locality  to  which  the  same  related.  Under  the  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  63),  ss.  115,  116,  the  prescribed  mode  of  publication  is  the  same  as 
that  in  the  text.  It  was  held  that  a  publication  in  the  manner  pi-escribed  by  the 
last-mentioned  Act  was  sufficient.  Fielding  v.  Rhyl  Imiyrovemcnt  Commissioners,  3 
C.  P.  D.  272  ;  38  L.  T.  (n.s.)  223  ;  26  W.  E.  881  ;  42  J.  P.  311. 

(6)  See  note  {d)  to  the  last  section.  It  v\-ill  be  observed  that  for  copies  of  the 
proposed  bye-laws  a  payment  is  to  be  made,  but  not  so  in  regard  to  the  bye-laws 
when  made. 

Evidence  of       186.      copy  of  any  bye-laws  made  under  this  Act  by  a  local  autho- 
bye-laws.       j,-^^  ^^^^  being  the  council  of  a  borough), (a)  signed  and  certified  by  the 
clerk  of  such  authority  (/^)  to  be  a  true  copy(c)  and  to  have  been  duly 
confirmed,  shall  be  evidence  until  the  contrary  is  proved  in  all  legal 
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proceedings  of  the  due  making,  confirmation,  and  existence  of  such  hy-e-  Section  186. 
laws  without  further  or  other  proof. 

(a)  This  exception  was  made  because  36  &  37  Vict.  c.  33,  s.  2,  xjrovided  for  the 
prima  facie  evidence  of  bye-laws  made  by  a  town  council.  That  Act  is  repealed,  but 
its  provisions  as  to  evidence  of  bye-laws  are  re-enacted  by  the  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  24,  which  provides  that  the  production  of  a  written 
copy  of  a  bye-law  made  under  that  Act,  or  any  former,  or  present,  or  future,  general 
or  local  Act,  if  authenticated  by  the  corporate  seal,  shall,  until  the  contrary  is  proved, 
be  sufficient  evidence  of  the  due  making  and  existence  of  the  bye-law,  and,  if  it  is  so 
stated  in  the  copy  of  the  bye-law,  having  been  approved  or  confirmed  by  the  autho- 
rity whose  confirmation  or  approval  is  rerjuired  to  the  making  or  l^efore  the  enforcing 
of  the  bye-law. 

(6)  Proof  will  be  required  of  the  clerk's  signature. 

(c)  In  Drew  v.  Harloiu,  39  J.  P.  420,  the  production  of  a  printed  copy  of  the  bye- 
laws  of  a  town  council,  not  authenticated  by  the  common  seal  of  the  borough,  though 
bearing  the  borough  arms  and  a  certificate  of  approval  and  confirmation,  was  held  to 
be  insufficient  ])roof  of  the  bye-laws,  under  section  2  of  the  Municipal  Corporations 
Evidence  Act,  1873,  which  required  that  such  copy  should  be  authenticated  by  the 
common  seal  of  the  borough. 


187.  Bye-laws  made  by  the  council  of  any  borough  under  the  ^^^^g^^^^^g^. 
provisions  of  section  ninety  of  the  Act  of  the  sixth  year  of  King  William  ggotiou  90  of 
the  Fourth,  chapter  seventy-six,  for  the  prevention  and  suppression  of  5  &  6  Will.  4, 
certain  nuisances,  shall  not  be  required  to  be  sent  to  a  Secretary  of  State,  gjj|^^^'j[°gi^'^jg 
nor  shall  they  be  subject  to  the  disallowance  in  that  section  mentioned  ;  Local  Govern- 
but  all  the  provisions  of  this  Act  relating  to  bye-laws  shall  apply  to  the  ment  Board, 
bye-laws  so  made  as  if  they  were  made  imder  this  Act. 

5  &  6  Will.  4,  c.  76,  is  repealed  by  the  Municipal  Corporations  Act,  1882,  section  23 
of  which  provides  as  follows  : — The  council  may,  from  time  to  time,  make  such  bye- 
laws  as  to  them  seem  meet  for  the  good  rule  and  government  of  the  borough,  and  for 
prevention  and  suppression  of  nuisances  not  already  punishable  in  a  siunmary 
manner  by  virtue  of  any  Act  in  force  throughout  the  borough,  and  may  thereby 
appoint  such  fines,  not  exceeding  in  any  case  51.,  as  they  deem  necessary  for  the 
prevention  and  suppression  of  oft'ences  against  the  same  ....  Nothing  in  this 
section  shall  interfere  with  the  operation  of  section  187  of  the  Public  Health  Act, 
1875,  and  that  section  shall  have  eft'ect  as  if  this  section  were  therein  referred  to 
instead  of  section  90  of  the  Miuiicipal  Corporations  Act,  1835  (5  &  6  Will.  4,  c.  76), 
but  nothing  in  the  Public  Health  Act,  1875,  shall  be  construed  as  having  restricted 
the  meaning  or  scope  of  the  ]\lunicipal  Corporations  Act,  1835,  or  as  restricting  the 
meaning  or  scope  of  this  section,  or  with  respect  to  jirevention  or  suppression  of 
nuisances.  By  section  260  of  the  same  Act  bye-laws  in  force  on  the  31st  December, 
1881,  continue  in  force  notwithstanding  the  passing  of  the  Act.  Several  recent 
decisions  have  been  given  with  reference  to  bye-laws  made  under  this  enactment  for 
the  regulation  or  prohibition  of  music  in  streets.  See  Reg.  v.  Gay  and  Poivell,  51 
L.  T.  (N.s.)  92  ;  48  J.  P.  740  ;  Beathj  v.  Glenister,  51  L.  T.  (n.s.)  304  ;  Johnson  v. 
Croydon  (Mayor  of),  16  Q.  B.  D.  709  ;  55  L.  J.  M.  C.  117  ;  54  L.  T.  (n.s.)  295  ;  50 
J.  P.  487  ;  3iimro  v.  Watson,  51  J.  P.  660  ;  57  L.  T.  (n.s.)  366  ;  W.  N.  (1887),  p.  60  ; 
Macdonald  v.  Lochrane,  51  J.  P.  629  ;  Booth  v.  Hoioell,  53  J.  P.  678  ;  5  T.  L.  R.  449. 


188.  The  provisions  of  this  Act  relating  to  bye-laws  shall  not  apply  As  to  regula- 
te any  regulations  which  a  local  authority  is  by  this  Act  authorised  autho- 
to  make  ;  nevertheless  any  local  authority  may  cause  any  regulations  rity. 
made  by  them  under  this  Act  to  be  published  in  such  manner  as  they 
see  fit. 

Eegulations  are  made  under  sections  125,  143,  189  ;  also  under  some  of  the 
amending  Acts,  such  as  the  Public  Health  Acts  Amendment  Act,  1890,  ss.  20, 
40,  &c. 
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Officers  and  Conduct  of  Business  of  Local  Authorities. 
Section  189.  Oncers  of  Local  Authorities. 

Appmntment  189.  Every  Urban  authority  shall(rt)  from  time  to  time  appoint  fit 
of  urban  ^^^^  proper  persons  to  be  medical  officer  of  health,  surveyor,  inspector  of 
authority.  nuisances,  clerk,  and  treasurer  :(&)  Provided  that  if  any  such  authority 
is  empowered  by  any  other  Act  in  force  within  their  district  to  appoint 
any  such  officer,  this  enactment  shall  be  deemed  to  be  satisfied  by  the 
employment  under  this  Act  of  the  officer  so  appointed,  with  such  addi- 
tional remuneration  as  they  think  fit,  and  no  second  appointment  shall 
be  made  mider  this  Act.  Every  urban  authority  shall  also  appoint  or 
employ  such  assistants,  collectors,  and  other  officers  and  servants  as  may 
be  necessary  and  proper  for  the  efficient  execution  of  this  Act,(c)  and 
may  make  regulations (cZ)  with  respect  to  the  duties  and  conduct  of  the 
officers  and  servants  so  appointed  or  em])loyed. 

Subject  in  the  case  of  officers  any  portion  of  whose  salary  is  paid  out 
of  moneys  voted  by  Parliament,  to  the  powers  of  the  Local  Government 
Board  under  this  Act,(tf)  the  urban  authority  may  pay  to  the  officers 
and  servants  so  appointed  or  employed  such  reasonable  salaries,  wages, 
or  allowances, (/)  as  the  urban  authority  may  think  proper  ;(^)  and, 
subject  as  aforesaid,  every  such  officer  and  servant  appointed  under  this 
Act  shall  be  removable  by  the  urban  authority  at  their  pleasure. (/t) 

(a)  This  word  is  peremptory.  It  is  imperative  upon  the  urban  authority  to  make 
these  appointments.  There  is  some  ambiguity  in  the  section.  It  appears  to  recognise 
that  the  urban  authority  has  some  special  existence  as  such,  distinct  from  its  normal 
character  and  capacity  as  the  council  of  a  borough,  &c.  But  section  6  {ante,  p.  24), 
only  superadds  certain  functions  under  this  Act  to  those  which  the  body  already 
possessed  (see  note  on  section  129,,  post,  -p.  271).  It  appears,  therefore,  that  the  officers 
of  such  body  should  discharge  the  requisite  services  rendered  necessary  by  this  Act, 
though  by  reason  of  the  additional  duties  they  may  be  entitled  to  additional  remune- 
ration. Separate  appointments  are  jirohibited,  and  it  seems  to  be  irrational  that  one 
person  should  hold  two  offices  under  the  same  body  to  do  what  are  the  same  or 
analogous  duties. 

It  will  be  observed  that  the  section  only  provides  for  one  person  being  appointed  ; 
under  the  next  section  there  may  be  several. 

(6)  The  appointment  of  these  officers  appears  to  be  complete  by  election,  and  no 
document  in  writing  is  required,  but  there  should  be  a  minute.  See  Smart  v.  West 
Hani  Union  {Guardians  of),  10  Ex.  867  ;  3  C.  L.  E.  696  ;  25  L.J.  Ex.  210  ;  26  L.  T. 
(o.S.)  285  ;  20  J.  P.  596  ;  Reg.  v.  Greene,  17  Q.  B.  793  ;  21  L.  J.  M.  C.  137  ;  16  J.  P. 
183  ;  Eoherts  v.  Drewitt,  18  C.  B.  (n.s.)  48.  The  Public  Health  Act,  1848  (11  &  12 
Vict.  c.  63),  s.  149,  required  all  consents,  sanctions,  approvals,  or  authorities  of  the 
local  board  to  be  in  writing,  and  under  their  seal  and  the  hands  of  five  or  more  of 
them.  It  was  held  that  this  did  not  mean  that  every  act  of  the  local  board  should 
be  under  their  hands  and  seals,  and,  therefore,  that  the  appointments  of  clerk  and 
surveyor  to  the  board  need  not  be  so  under  their  hands  and  seals.  Smith  v.  Hirst, 
23  L  T.  (n.s.)  665  ;  35  J.  P.  247.  But  if  the  officer  of  the  board  seek  to  raise  any 
question  as  to  the  breach  of  the  engagement  in  any  civil  court,  the  proceeding  will 
fail  if  there  be  no  contract  under  seal,  if  the  appointment  is  worth  501.  Dyte  v.  St. 
Pancras  {Guardians  of),  Austin  v.  Bethnal  Green  {Guardians  of)  ante,  p.  239.  Eeference 
may  be  made  to  a  case  decided  under  the  Elementary  Education  Act,  1870. 
Scott  V.  Clifton  School  Board,  14  Q.  B.  D.  500  ;  52  L.  T.  (n.s.)  105  ;  33  W.  R.  368  ;  1 
C.  &  E.  435.  Under  that  Act  the  appointment  of  an  officer  may  be  made  by  a 
signed  minute,  and  such  appointment  is  to  be  as  valid  as  if  made  under  seal.  It  was 
held  that  an  architect  appointed  by  minute  only  could  recover  for  his  services,  though 
he  had  no  appointment  under  seal. 
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In  section  191, 2mt,  p.  263,  provision  is  made  as  to  the  mode  of  appointment  of     Note  to 
the  medical  officer.  Section  189. 

"Under  11  &  12  Vict.  c.  63,  the  appointment  was  exempt  from  stamp  duty  l)y 
reason  of  section  151.  On  tlie  repeal  of  that  Act  the  stamp  exemption  ceased  to 
exist,  but  by  38  &  39  Vict.  c.  23,  s.  14,  the  stamp  duties  charged  under  the  Stamp 
Act,  1870  (33  &  34  Vict.  c.  97),  in  respect  of  the  appointment  to  an  office  or  employ- 
ment ceased  to  be  payable,  and  are  not  reimposed  by  the  Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  although  section  14  of  38  &  39  Vict.  c.  23,  has  been  repealed  by  the 
Statute  Law  Revision  Act,  1883. 

Proof  of  the  appointment  of  the  officer,  where  express  proof  is  required,  may  be 
supplied  by  the  production  of  the  minutes  of  the  Board  containing  an  entry  of  the 
appointment. 

In  Smith  v.  Hirst,  supra,  it  was  held  that  the  title  of  persons  acting  as  such  officers 
cannot  be  questioned  by  third  ]3ersons. 

The  duty  of  appointing  a  medical  officer  of  health  may  be  satisfied  by  an  arrange- 
ment with  the  county  council  for  the  rendering  available  of  the  services  of  the  county 
medical  officer.    See  the  Local  Government  Act,  1888,  s.  17,  iJost. 

(c)  This  statute  does  not  require  any  particular  qualification  for  any  of  these 
officers,  except  the  medical  officer,  as  to  whom  see  next  section,  but  generally  it  is 
found  most  approj^riate  to  select  a  solicitor  for  the  clerk,  and  an  engineer  or  pro- 
fessional surveyor  for  the  surveyor.  As  to  the  duties  of  the  surveyor  in  proceedings 
to  stop  up  or  divert  a  highway  under  5  &  6  Will.  4,  c.  50,  ss.  84,  85,  see  United  Land 
Compamj  v.  Tottenham  Local  Board,  ante,  p.  164. 

(d)  The  previous  Act,  11  &  12  Vict.  c.  63,  s.  37,  provided  that  the  local  board 
might  make  bye-laws  in  this  respect  (Ex  parte  Richards,  infra)  which  bye-lavi's 
required  confirmation  and  other  formalities.  This  is  changed,  and  the  sanitary 
authority  are  only  required  to  make  regulations,  which,  as  seen  above  (section  188), 
do  not  require  confirmation. 

When  an  appointment  is  made  and  tlie  part  of  the  salary  is  paid  by  the  county 
council  under  the  Local  Government  Act,  1888,  s.  24,  the  Local  Government  Board 
prescribe  the  duties  to  be  discharged  by  the  officer.  They  may  also  prescribe  the 
duties  of  a  medical  officer  of  health  in  all  cases.    See  section  191,  jw.sf,  p.  263. 

With  reference  to  the  duties  of  the  clerk  of  the  local  authority,  se^'eral  cases  may 
be  mentioned.  The  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  138,  provided 
that  certain  local  boards  might  be  sued  in  the  name  of  the  clerk.  29  &  .30  Vict.  c.  90, 
s.  46,  however,  incorporated  such  boards.  Hence,  when  a  suit  in  equity  was  brought 
against  the  clerk  in  his  official  capacity,  a  demurrer  was  allowed  on  the  ground  of 
want  of  equity,  but  leave  to  amend  was  granted,  the  clerk's  name  being  retained, 
as  he  was  required  to  answer  in  his  official  capacity.  Decks  v.  F>aik\L  21  L.  T. 
(N.s.)  581. 

A  clerk  to  the  local  board  who  was  also  collector  of  rates,  having  engaged  the 
plaintiffs,  a  firm  of  law  stationers,  to  assist  him  in  copying  the  valuation  list  in  the 
rate  book,  and  also  in  copying  the  rate  accounts,  and  having  absconded,  the  plaintiff 
sued  the  local  board  in  the  Salford  Hundred  Court,  for  the  amount  due  for  such 
copying.  It  was  held  that  the  plaintifls  were  rightly  nonsuited,  on  the  ground  that 
there  was  no  evidence  that  the  clerk  had  authority  to  incur  the  debt  for  the  local 
board.    Meredith  v.  Radcliffe  Local  Board,  43  J.  P.  819. 

When  a  solicitor  had  been  appointed  clerk  to  a  local  board  with  a  salary,  for 
conducting  the  legal  as  well  as  the  ordinary  business  of  the  board,  it  was  held  by 
Bacon,  V.C.,  upon  an  inteilocutory  motion  in  an  action  for  nmndamus  to  comj^el 
production  of  papers,  that  whatever  claim  the  clerk  might  have  against  the  board 
for  payment  of  costs  in  respect  of  professional  services,  he  had  no  right,  being  in  the 
relation  of  a  servant  to  the  board,  to  refuse  production  of  the  legal  ^^apers  or  other 
documents  claimed  by  the  board  as  belonging  to  them.  It  was  held,  however,  by 
the  Court  of  Appeal,  that  as  such  an  order  would  prejudice  the  clerk's  lien,  it  could 
not  be  made  before  the  trial  of  the  action  without  payment  into  court  of  a  sum 
sufficient  to  meet  the  amount  claimed  by  the  clerk,  upon  which  he  was  to  have  the 
same  lien  as  upon  the  papers  ;  and  the  court  ordered  that  upon  that  being  done  the 
clerk  should  deliver  up  to  the  plaintiffs  all  books  and  papers  claimed  in  the  action. 
Neivington  Local  Board  v.  Eldridge,  12  Ch.  D.  349. 

It  would  ajjpear  that  if  in  the  course  of  legal  proceedings  a  local  board  are 
ordered  to  answer  interrogatories  by  their  clerk,  he  cannot  claim  any  privilege  on 
the  ground  that  he  is  acting  as  solicitor  of  the  board.    Swansea  {Mayor  o/)  v. 
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Note  to  Quirh,  5  0.  P.  D.  106  ;  49  L.  J.  C.  P.  157  ;  41  L.  T.  (n.s.)  758  ;  28  W.  R.  371  ;  44 
Section  189.  J.  P.  378. 

(e)  See  section  191,  pos^,  p.  263. 

(/)  As  to  what  is  meant  by  "  allowances,"  see  the  notes  to  section  193,  posi. 

(g)  With  regard  to  the  recovery  of  their  salaries  by  officers  of  the  local  board,  it 
has  been  generally  considered  that  the  only  remedy  was  a  writ  of  mandamus  directed 
to  the  board  to  levy  a  rate,  or  an  action  on  the  case  against  the  treasurer  or  other 
officer,  alleging  that  he  had  funds  to  pay  the  salary,  but  had  neglected  or  refused 
to  pay  the  same.  It  had  been  held  that  no  action  would  lie  against  the  board 
directly  for  the  salary.  See  Bogg  v.  Pearce,  10  C.  B.  534  ;  20  L.  J.  C.  P.  99  ;  16 
L.  T.  (o.s.)  462  ;  2  L.  M.  &  P.  21  ;  Addison  v.  Preston,  12  C.  B.  108  ;  21  L  J.  C.  P. 
146  ;  19  L.  T.  (o.s.)  184  ;  16  Jur.  643  ;  Smart  v.  West  Ham  Union  (Guardians  of), 
supra ;  Cane  v.  Chapman,  5  A.  &  E.  647.  Probably  these  j^rinciples  do  not  apply 
where  there  is  a  contract  under  seal  providing  for  the  payment  of  a  salary.  And  in 
Hall  V.  Taylor,  E.  B.  &  E.  107  ;  27  L.  J.  Q.  B.  331  ;  31  L.  T.  (o.s.)  151  ;  23  J.  P. 
20,  it  Avas  held  that  when  a  local  boaixl  is  empowered  to  pay  a  salary  out  of  the  rates 
leviable  by  them,  an  actioir  of  debt  for  the  amount  might  be  maintained  by  the 
officer  against  the  board.  From  the  judgment  in  that  case  it  would  appear  that 
some  of  the  previous  cases,  srich  as  Bogg  v.  Pearce,  have  no  application  to  a  local 
board  which  is  a  corporation.  But  in  any  case  in  which  judgment  is  obtained 
against  the  board,  it  can  seldom  be  enforced  otherwise  tlian  by  mandamus. 

It  is  to  be  observed  that  a  claim  for  a  writ  of  mandamus  cannot  be  sustained  if 
there  is  any  other  eft'ectual  remedy.  In  an  action  by  executors  against  the  clerk  of 
commissioners  under  a  local  Act,  in  wlrich  the  plaintiffs  claimed  a  writ  of  mandamus 
under  section  68  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125), 
the  declai'ation  stated  that  the  commissioners  were  indebted  to  the  testator  for  the 
agreed  salary  payable  by  them  to  him  for  services  rendered  by  him  as  clerk  to  the 
commissioners,  and  also  for  other  work  by  him  as  the  attorney  of  and  otherwise  for 
the  commissioners  in  and  about  their  business.  The  declaration  then  alleged  that 
the  said  debts  became  and  were  a  charge  on  any  moneys  which  might  be  in  the 
hands  of  the  commissioners,  and  which  should  have  been  collected  by  them  under 
and  by  virtue  of  the  said  Act ;  and  if  the  commissioners  should  not  have  in  their 
hands  any  moneys  sufficient  to  pay  the  said  debts,  then  such  debts  became  a  charge 
and  were  chargeable  on  a  rate  leviable  and  to  be  levied  under  tiie  Act.  The 
defendants  pleaded,  to  so  much  of  the  debt  as  became  due  on  simple  contract,  the 
Statute  of  Limitations,  and  to  the  debts  except  as  to  the  agreed  salary,  that  no 
signed  bill  had  been  delivered,  also  that  the  commissioners  had  no  funds  whereout 
they  could  pay  the  said  debts  : — Held,  first,  that  the  declaration  was  bad,  inasmuch 
as,  assuming  that  the  services  in  respect  of  which  the  agreed  salary  was  claimed 
were  payable  out  of  the  rates,  the  others  might  be  services  for  which  the  commis- 
sioners were  personally  liable,  and,  consequently,  the  remedy  was  by  action  and  not 
by  a  claim  of  mandamus ;  secondly,  that  on  the  same  principle  the  two  tirst  pleas  were 
good  ;  and  semhle,  that  the  last  plea  was  also  good.  Bush  v.  Beavan,  1  H.  &  C.  500  ; 
32  L.  J.  Ex.  54  ;  7  L.  T.  (n.s.)  106  ;  10  W.  R.  845.  It  was  subsequently  held  that 
it  was  not  necessary  for  the  clerk  to  deliver  a  signed  bill,  and  that  a  report  of  a 
connnittee  in  which  the  debt  due  to  the  clerk  was  scheduled  as  a  liability  did  not 
take  the  case  out  of  the  Statutes  of  Limitations.  Bush  v.  Martin,  2  H.  &  C.  311  ;  33 
L.  J.  Ex.  17  ;  8  L.  T.  (n.s.)  509  ;  11  W.  E.  1078  ;  27  J.  P.  825. 

It  appears  that  when  an  officei'  peiforms,  at  the  request  of  the  local  board,  services 
of  a  kind  different  from  those  which  he  is  bound  to  fulfil  as  such  officer,  there  is  no 
objection  to  his  being  paid  a  gratuity  for  so  doing  in  addition  to  his  salary.  See 
Reg.  v.  Gloucester  (Mayor  of),  23  J.  P.  709.  But  see  Eeg.  v.  Bamsgate  (Mayor,  d'C,  of), 
cited  in  the  notes  in  section  193,  j)ost. 

(h)  In  consequence  of  this  provision  the  court  refused  to  grant  a  rule  for  a  quo 
warranto  information,  applied  for  by  the  former  holder  of  the  office  of  clerk  to  a  local 
authority,  on  the  ground  that  the  dismissal  fronr  office  had  been  illegal,  for  if  he  had 
been  reinstated  he  might  legally  be  dismissed  immediately.  Semhle,  that  a  resolution 
of  a  local  board  dismissing  an  officer  is  not  a  resolution  rescinding  the  resolution  by 
wliich  he  was  appointed  within  the  meaning  of  a  bye-law  with  respect  to  the  rescission 
of  resolutions  of  a  local  lioard  (B.  v.  IFrexham  Tuni'pihr  Foads  (Trustees  of),  dis- 
sented from)  ;  Ex  parte  Richards,  3  Q.  B.  D.  368  ;  47  L.  .1.  Q.  B.  498  ;  38  L.  T.  (n.s.) 
684  ;  26  W.  R.  695  ;  S.  G.  Beg.  v.  Jones,  42  J.  P.  614.  See,  to  the  same  effect,  Ex 
parte  Parry,  3  T.  L.  R.  649  ;  Reg.  v.  Carroll,  22  L.  R.  Ir.  400 ;  Reg.  v.  Whelan,  20 
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L.  R.  Ir.  461.    But  see,  cn  the  other  hand,  Rcr/.  y.Burroivs  [1892],  1  Q.  B.  399  ;  61      Note  to 
L.  J.  Q.  B.  88  ;  66  L.  T.  (n.s.)  25  ;  40  VV.  R.  207.  _  Section  189. 

Possibly  the  power  to  dismiss  at  pleasure  may  be  provided  against  bj^  express 
contract ;  but  such  contract  must  be  under  seal.  See  note  on  section  174,  ante, 
p.  2.39. 

As  to  the  power  of  the  board  to  dismiss  without  notice  and  without  assigning 
reasons  when  there  is  no  express  contract,  see  Reg.  v.  Darlington  School,  6  Q.  B.  682  ; 
Inre  Teather,  19  L.  J.  M.  C.  70. 

190.  Every  rural  authority  shal](a)  from  time  to  time  appoint  fit  Appointment 
and  proper  person^  to  be  medical  officer  or  officers  of  health,  and  inspector  °^  "m.^?* 

or  inspectors  of  nuisances  ;  they  shall  also  appoint  such  assistants  and  authority, 
other  officers  and  servants  as  may  be  necessary  and  proper  for  the 
efficient  execution  of  this  Act, 

There  may  be  awarded  to  the  clerk  and  treasurer  of  the  guardians  of 
any  union,  in  respect  of  the  additional  duties(5)  of  such  officers  under 
this  Act,  such  remuneration  as  the  rural  authority  may,  w^ith  the 
approval  of  the  Local  Government  Board,  determine.  If  the  clerk  of 
the  union  is  unable  or  unwilling  to  undertake  such  additional  duties,  the 
assistant  clerk  of  the  imion  shall  be  appointed  to  discharge  the  same, 
with  such  remuneration  as  aforesaid. 

(a)  This  is  imperative  upon  the  rural  sanitary  authority.  Although  the  guar- 
dians and  the  rural  district  council  are  no  longer  the  same  Iwdy,  this  section  remains 
unrepealed,  and  it  contemplates  that  the  clerk  and  treasurer  of  the  union,  if  willing 
to  act,  shall  also  be  clerk  and  treasurer  of  the  rural  district  council. 

The  rural  authority  may  satisfy  tlie  requirements  of  this  section  as  to  medical 
officers  by  arranging  with  the  county  council  for  the  services  of  the  county  medical 
officers.    See  the  Local  Government  Act,  1888,  s.  17,  post. 

(b)  These  duties  will  be  mainly  the  attendance  on  the  sanitary  committees  and  the 
making  out  and  keeping  of  accounts. 

191.  A  person  shall  not  be  appointed  medical  officer  of  health  As  to  medical 
under  this  Act  unless  he  is  a  legally  qualified  medical  practitioner  ;(a)  j^^cer  of  ^ 
and  the  Local  Government  Board  shall  have  the  same  [)Owers  as  it  has        '  ^  °' 
in  the  case  of  a  district  medical  officer  of  a  rmion  with  regard  to  the 
qualification,  appointment,  duties,  salary  and  tenure  of  office  of  a  medical 

officer  of  health  or  other  officer  of  a  local  authority  any  portion  of  whose 
salary  is  paid  out  of  moneys  voted  by  Parliament, (A)  and  may  by  order 
prescribe  the  qualification  and  duties  of  other  medical  officers  of  health 
appointed  under  this  Act.  {c) 

The  same  person  may,  with  the  sanction  of  the  Local  Government 
Board,  be  appointed  medical  officer  of  health  or  inspector  of  nuisances 
for  two  or  more  districts,  by  the  local  authorities((i?)  of  such  districts  ; 
and  the  Local  Government  Board  shall  by  orderf*?)  prescribe  the  mode 
of  such  appointment,  and  the  proportions  in  which  the  expenses  of  such 
appointment  and  the  salary  and  charges  of  such  officer  shall  be  borne  by 
such  authorities. 

Any  district  medical  officer  of  a  union  may,  with  the  sanction  of  the 
Local  Government  Board  and  subject  to  such  conditions  as  the  said 
Board  may  prescribe,  be  appointed  a  medical  officer  of  health  ;(  /)  and  a 
medical  officer  of  health  may  exercise  any  of  the  powers  with  which  an 
inspector  of  nuisances  is  invested  by  this  Act.  (g) 

In  case  of  illness  or  incapacity  (A)  of  the  medical  officer  of  health  a 
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Section  191.  local  authority  may  appoint  and  pay  a  deputy  medical  officer,  subject  to 
the  approval  of  the  Local  Government  Board. 

(a)  That  is,  a  person  duly  registered  under  21  &  22  Vict.  c.  90  ;  49  &  50  Vict, 
c.  48. 

(6)  The  Local  Government  Act,  1888,  s.  24,  provides  for  payments  by  county 
councils  in  substitution  for  annual  local  grants  theretofore  made  out  of  the  Exchequer 
in  aid  of  local  rates.  It  enacts  that  in  substitution  for  local  grants,  the  council  of 
each  county  shall  fi'oni  time  to  time  pay  out  of  the  county  fund  and  charge  to  the 
Exchequer  Co}itribution  Account  certain  sums,  including,  among  others,  half  the  cost 
to  each  local  authority  of  the  salary  of  the  medical  officer  of  health  and  inspector  of 
nuisances  where  the  qualification,  &c.,  of  such  officer  is  in  accordance  with  the  regu- 
lations made  by  the  Local  Government  Board  under  the  above  section.  The  same 
section  provides  that  a  reference  in  section  189  {ante,  p.  260),  and  in  the  above 
section,  to  officers  any  portion  of  whose  salary  is  paid  out  of  moneys  provided  by 
Parliament,  shall  be  construed  to  refer  to  those  officers  in  respect  of  whose  salaries 
payment  is  made  by  a  county  council.  See  the  section  in  extenso,  post.  The  regri- 
lations  of  the  Local  Government  Board  as  to  the  qualification,  &c.,  of  officers,  ]3art  of 
whose  salary  was  paid  by  Government  and  is  now  paid  by  the  county  council,  will 
be  found  in  "Glen's  Local  Government  Orders,"  and  in  Orders  dated  23rd  March,  1891, 
the  text  of  which  is  set  out  in  55  J.  P.  234,  250  ;  and  St.  R.  &  0.  (1891),  at  pp.  527, 
539. 

(c)  The  Local  Government  Act,  1888,  s.  18,  j'osi,  now  prescribes  the  qualification 
of  a  medical  officer  of  health. 

(d)  These  words  include  each  class  of  authorities,  urban  and  rural. 

(e)  See  section  205,  posi.  The  board  have  already  framed  and  issued  several  orders 
under  this  section. 

(/)  It  must  be  carefully  noticed  that  this  appointment  cannot  be  made  absolutely. 
The  Local  Government  Board  must  give  their  sanction.  They  will  require  to  be 
satisfied  not  only  as  to  the  capacity  of  the  individual  to  execute  the  duties,  but  that 
he  can  do  so  without  detriment  to  the  discharge  of  his  other  official  duties.  A 
minute  of  the  Board  with  reference  to  these  joint  ap^jointments  has  been  issued. 

(g)  Note  that  the  medical  officer  of  health  has  no  definite  powers.  The  orders  of 
the  Local  Government  Board  referred  to  above  prescribe  his  duties,  and  some  powers 
are  incidentally  given  to  him  in  this  Act,  but  this  jjaragraph  confers  upon  him  the 
powers  of  an  inspector  of  nuisances. 

(h)  Perhaps  this  word  will  cover  the  necessary  or  unavoidable  absence  of  the 
officer. 


Offices  tenable  19S.  The  same  person  may  be  both  surveyor  and  inspector  of 
by  same  nuisances  ;  but  neither  the  person  holding  the  office  of  treasurer  nor 
pel  sons.  j^.^  partner,  nor  any  person  in  the  service  or  employ  of  them  or  either  of 
them,  shall  be  eligible  to  hold  or  shall  in  any  manner  assist  or  officiate  in 
the  office  of  clerk  ;(a)  and  neither  the  person  holding  the  office  of  clerk, 
nor  his  partner,  nor  any  person  in  the  service  or  employ  of  them  or 
either  of  them,  shall  be  eligible  to  hold  or  shall  in  any  manner  assist  or 
officiate  in  the  office  of  treasurer. 

Any  person  offending  against  this  enactment  shall  forfeit  and  pay  the 
sum  of  one  hundred  pounds,  which  may  be  recovered  by  any  person, 
with  full  costs  of  suit,  by  action  of  debt.(i) 

(«)  The  object  of  this  prohibition,  which  is  common  in  local  Acts,  appears  to  be  to 
prevent  the  clerk,  who  represents  the  board,  from  holding  their  money,  and  thus  to 
create  a  check  upon  the  two  officers.  The  clerk  cannot  deal  with  the  money  of  the 
board,  because  he  does  not  hold  it,  and  the  treasurer  must  hold  it,  until  the  clerk, 
rinder  the  direction  of  the  board,  gives  him  authority  to  pay  it  away. 

Where  a  local  Act  provided  that  a  corporation  should  not  appoint  as  treasurer  the 
person  who  was  appointed  clerk,  and  a  penalty  was  imposed  on  any  person,  being  the 
clerk  or  his  partner  or  clerk,  who  should  iji  any  manner  officate  for  the  treasurer,  it 
was  held  that  the  corporation  were  prohibited  from  appointing  the  clerk  to  such 
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officer  as  assistant  treasurer  ;  but  where  the  corporation  had  so  appointed  the  clerk,      Note  tO 

and  he  had  discharged  some  of  the  duties  of  the  treasurer,  it  was  liekl  that  it  was  a  Section  192. 

question  for  the  jury  whether  he  did  so  bond  fide  and  in  the  belief  that  he  was 

legally  appointed  by  them  as  an  independent  officer,  or  colourably  and  in  evasion  of 

the  Act  ;  and  that,  in  the  former  case,  he  would  not  be  liable  to  the  penalty,  but  in 

the  latter  he  would.    Hawkins  v.  Newman,  4  M.  &  W.  213  ;  8  L.  J.  Ex.  82.  The 

words  of  the  section  render  a  similar  evasion  of  this  Act  impracticable. 

(&)  The  consent  of  the  Attorney-General  under  section  253  is  not  necessary  in 
order  to  maintain  such  an  action.  Per  Bramwell,  L..J.,  in  Fletcher  v.  Hudson,  5 
Ex.  D.  287  ;  49  L.  J.  Ex.  793  ;  43  L.  T.  (n.s.)  404  ;  45  J.  P.  5. 


193.  Officers  or  servants  appointed  or  employed  under  this  Act  by 
the  local  authority  shall  not  in  anywise  be  concerned  or  interested,  in  any  ^j^j-,  iQ^g^j 
bargain  or  contract(a)  made  with  such  authority  for  any  of  the  purposes  authority, 
of  this  Act. 

If  any  such  officer  or  servant  is  so  concerned  or  interested,  or,  under 
colour  of  his  office  or  employment,  exacts  or  accepts  any  fee  or  reward 
whatsoever  other  than  his  proper  salary,  wages,  and  allowances, (&)  he 
shall  be  incapable  of  afterwards  holding  or  continuing  in  any  office  or 
employment  under  this  Act,  and  shall  forfeit  and  pay  the  sum  of  fifty 
pounds,  which  maybe  recovered  by  any  person, (r:)  with  full  costs  of  suit, 
by  action  of  debt. 

(a)  This  provision  has  been  modified  by  the  Public  Health  (Members  and  Officers) 
Act,  1885  (48  &  49  Vict.  c.  53),  s.  2,  which  provides  that  it  shall  not  be  unlawful  for 
any  officer  or  servant  appointed  or  employed  under  this  Act  or  a  local  Act  by  the 
local  authority  to  be  concerned  or  interested  in  any  contract  with  the  local  authority, 
made  with  such  consent  or  approval  as  is  hereinafter  mentioned,  for  the  sale,  purchase, 
leasing  or  hiring  of  any  lands,  rooms,  or  offices,  or  to  be  concerned  or  interested  in 
any  contract  with  the  local  authority  as  a  shareholder  in  any  joint  stock  comj^any, 
and  no  officer  or  servant  of  a  local  authority  shall  be  incapable  of  liolding  any  office 
or  of  being  emploji^ed  under  this  or  the  local  Act,  or  be  liable  to  any  penalty  by 
reason  only  of  his  having  been  concerned  or  interested  either  before  or  after  the 
passing  of  that  Act  in  any  such  contract  as  aforesaid.  No  such  contract  as  aforesaid 
is  to  be  made  or  approved  if  made  before  the  passing  of  that  Act  (6th  August,  1885) 
for  the  sale,  purchase,  leasing  or  hiring  of  any  land,  rooms,  or  offices,  except  with  the 
consent  of  two-thirds  of  the  number  of  the  members  of  the  local  authority  present  at 
a  meeting  held  after  seven  clear  days'  notice  shall  have  been  published  in  some 
newspaper  circulating  in  the  neighboui'hood,  and  after  notice  shall  have  been 
sent  in  writing  to  every  member  stating  the  nature  of  the  contract,  and  the  time  and 
place  of  the  meeting  at  which  the  question  is  to  be  considered.  See  this  section  and 
the  notes  thereon,  post. 

Note  that  a  contract  made  contrary  to  the  provisions  of  this  section  is  void,  and 
cannot  be  enforced.    Melliss  v.  Shirley  Local  Board,  16  Q.  B.  D.  446  ;  55  L.  J.  Q.  B.  • 
143  ;  53  L.  T.  (n.s.)  810  ;  34  W.  R.  187  ;  50  J.  P.  214.    But  semhle,  that  if  after  the 
making  of  a  contract  with  a  local  authority,  an  officer  of  the  authority  became 
interested  in  it,  this  section  would  not  avoid  the  contract. 

See  further,  as  to  the  interest  in  a  contract  which  may  disqualify,  the  cases  cited  in 
the  notes  to  section  46  of  tlie  Local  Government  Act,  1894,  post. 

(h)  This  provision  is  iirtended  to  applj^  to  fees  from  other  persons  than  the  local 
autliority,  and  is  levelled  at  the  practice  of  demanding  fees  from  persons  seeking  aid 
from  the  board,  or  exposed  to  proceedings  by  them.  But  the  language  is  sufficiently 
general  to  prevent  the  officer  receiving  gratuities  for  extra  services  rendered  to  the 
board.  The  case  of  E.v  parte  Mellis,  8  L.  T.  (n.s.)  47,  shows  that  gratuities  to  officers 
paid  out  of  the  rates  are  not  lawful,  and  may  be  disallowed  at  the  audit.  Guardians 
may,  however,  in  certain  cases,  grant  additional  remuneration  for  extraordinary 
services.  See  section  190,  note  (6),  a^Ue,  p,  263,  and  see  Reg.  v.  Gloucester  (Mayor  of), 
ante,  p.  262. 

It  is  to  be  observed  that  the  statute  applies  to  demands  made  under  colour  of  the 
office,  and  therefore  not  to  claims  when  the  ofticer  acts  and  makes  a  demand  for 
services  which  he  renders  independently  of  his  office.    Thus  the  clerk  may  charge 
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Note  to     professionally  for  contracts  prepared  for  contractors,  if  they  think  joroper  to  employ 
Section  193.  him,  and.  he  can  do  so  witliout  injury  to  the  board.    Perhaps,  also,  the  surveyor  may 
■        not  be  prevented  from  acting  professionally  for  persons  within  the  district,  but  such 
conduct  may  lead  to  a  mischievous  result. 

By  the  terms  of  contracts  entered  into  with  a  local  authority  for  the  purpose  of 
the  Act,  the  surveyor  to  the  local  authority  was  to  receive  from  the  contractors,  in 
respect  of  bills  of  (j^uantities  to  be  prejjared  by  them,  percentages  on  the  amounts  he 
should  certify  to  be  due  to  such  contractors  respectively  by  the  local  authority.  It 
was  held  (affirming  the  decision  of  Mathew,  J.)  that  in  respect  of  each  contract  the 
surveyor  was  liable  to  a  penalty  as  having  been  "  concerned  or  interested"  therein 
within  the  meaning  of  the  section.  A  local  authority  employed  their  surveyor, 
apart  from  his  ordinary  duties,  to  superintend  the  construction  of  certain  drainage 
works  as  their  engineer,  and  agreed  to  remunerate  him  by  a  percentage  on  the 
outlay.  It  was  held  that  the  survevor  was  liable  to  the  jJenalty  imposed  by  this 
section.  Whiteletj  v.  Barley,  21  Q.  B.  D.  154  ;  54  L.  J.  Q.  B.  643  ;  36  W.  R.  823  ; 
52  J.  P.  595. 

A  municipal  corporation  having  adopted  a  drainage  scheme,  which  had  been  draAvn 
up  by  their  surveyor,  res.dved  that  he  should  superintend  the  works,  and  that  he 
should  be  paid  at  a  certain  rate  on  the  cost  of  the  work,  the  whole  remuneration  not 
to  exceed  a  fixed  sum.  Proceedings  having  been  instituted  against  the  surveyor  to 
recover  penalties  under  the  Act,  on  the  ground  that  he  was  interested  in  the  contract 
within  the  meaning  of  that  section,  the  corporation  resolved  to  contribute  the  sum  of 
300Z.  towards  his  legal  expenses.  Certain  penalties  having  been  recovered  against  the 
surveyor,  a  rule  was  obtained  for  a  writ  of  certiorari  to  bring  up  the  order  of  the 
corporation  settling  the  remuneivation  of  the  surveyor,  and  the  order  Ibr  the  payment 
of  the  sum  of  300/.  in  order  that  they  might  be  quashed  on  tlie  ground  that  they 
■were  illegal  and  ultra  vires,  and  that  the  corporation  had  no  power  to  make  them. 
This  rule  was  inade  absolute,  and  the  court  further  ordered  that  "  the  prosecutors 
(the  mayor,  aldermen,  and  burgesses)  do  pay  the  costs  of  and  occasioned  by  the  appli- 
cation." The  court  was  now  asked  to  make  an  order  that  certain  members  of  the 
corporation  should  personally  pay  the  costs  of  and  occasioned  by  the  application  for 
the  writ  of  certiorari,  the  issuing  thereof,  and  consequent  thereon  : — Held,  that  the 
members  of  the  corporation  who  voted  in  favour  of  the  resolution  for  carrying  on  the 
legal  proceedings  were  personally  liable  for  the  costs  occasioned  thereby.  Pug.  v. 
Whitcley,  58  L.  .J.  M.  C.  164  ;  61  L.  T.  (n.S.)  253  ;  53  J.  P.  420. 

A  local  authority  em]jloyed  one  of  their  officers,  apart  from  his  ordinary  duties,  to 
superintend  the  execution  of  certain  works  on  their  behalf,  ujjon  the  terms  that  he 
should  be  paid  for  his  services  by  a  commission  upon  the  contract  price  of  such  work, 
whereby  he  became  "  interested  "  in  the  contract  for  the  works  contrary  to  the  pro- 
visions of  section  193  of  the  Public  Health  Act,  1875.  The  officer  duly  superintended 
the  execrrtion  of  the  works,  and  the  local  authority  passed  resolutions  for  the  payment 
of,  and  paid  him,  the  amount  of  the  stipulated  commission.  On  application  for  a 
certiorari  to  bring  up  such  resolutions  for  the  purpose  of  cprashing  them,  it  was 
adjuitted  the  defendants  that  the  payment  was  invalid,  but  it  was  contended  that 
a  fixed  sum  equal  to  the  amount  of  the  commission  might  have  been  lawfully  paid  to 
the  officer  as  an  "  allowance  "  under  section  189  of  the  Public  Health  Act,  1875,  and 
that  the  invalidity  of  the  payment  being  in  form  rather  than  in  substance,  the  coiirt 
in  the  exercise  of  their  discretion  ought  to  refuse  the  application  : — Held,  that  the 
payment  being  illegal,  the  application  must  be  granted.  Semhle,  that  the  term 
"  allowance  "  in  section  189  does  not  include  an  allowance  of  money.  Reg.  v.  Ramsgate 
(Mayor,  <tc.,  of),  23  Q.  B.  D.  66  ;  58  L.  J.  Q.  B.  352  ;  61  L.  T.  (n.s.)  333  ;  37  W.  R. 
781  ;  53  J.  P.  740  ;  5  T.  L.  R.  434. 

The  council  of  a  borough,  being  also  the  local  sanitary  authority  under  the  Public 
Health  Act,  1875,  appointed  the  defendant,  a  solicitor  and  town  clerk  of  the  borough, 
to  be  clerk  to  the  sanitary  authority  ;  and  by  a  resolution  of  the  council  the  defen- 
dant's salary  was  fixed  at  a  certain  stim,  "  to  include  all  legal  charges,  except  for  con- 
tentious business  matters,  travelling  expenses,  and  payments  out  of  pocket."  Subse- 
c|uently  the  coirncil,  as  local  sanitary  authority,  promoted  a  sewage  scheme,  whicli 
had  not  been  completed  when  the  defendant's  salary  was  fixed,  and  in  connection 
with  this  scheme  the  defendant  did  work,  partly  in  respect  of  contentious  and  partly 
in  respect  of  non-contentious  matters.  On  the  completion  of  the  sewage  works  the 
council  passed  a  resolution  that  the  defendant  be  paid  a  sum  of  money  for  his  services 
in  connection  with  the  scheme,  and  the  money  was  duly  paid  to  and  received  by 
him  : — Held,  that  the  facts  did  not  show  an  acceptance  by  the  defendant  uirder  colour 
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of  his  office  or  employment  of  a  fee  or  reward  other  than  his  proper  salary,  wages,      Note  to 
and  allowances,  within  the  meaning  of  section  193  of  the  Public  Health  Act,  1875,  Section  193. 
and  that  he  was  not  liable  to  the  penalty  imposed  by  the  section.    Semble,  the  worcl 
"allowances"  in  section  19,3  includes  extra  payments  for  extra  work,  and  is  not 
limited  to  allowances  in  respect  of  lodgings,  coal,  gas,  and  other  like  matters. 
Echcards  v.  Salmon,  23  Q.  B.  D.  531  ;  58  L.  J.  Q.  B.  571  ;  38  W.  R.  166  ;  54  J.  P.  180. 

A  rule  having  been  made  absolute  for  a  certiorari  against  a  municipal  corporation 
to  bring  np  ancl  quash  certain  orders  made  by  the  town  council  for  illegal  payments 
out  of  the  borough  funds  : — Held,  that  members  of  the  town  council  who  had  joined 
in  making  such  orders  were  liable  to  be  ordered,  on  a  separate  application  against 
them,  to  pay  the  costs  of  the  certiorari.  Reg.  v.  Vaik  and  Others,  23  Q.  B.  D.  483  ; 
54  J.  P.  134. 

(c)  These  proceedings  cannot  now  be  taken  without  the  consent  in  writing  of  the 
Attorney-General  :  47  &  48  Vict.  c.  74,  23ost.  It  would  appear  that  the  action  must 
be  brought  within  one  year.  31  Eliz.  c.  5,  s.  5  ;  Di/er  v.  Best,  L.  R.  1  Ex.  152  ;  35 
L.  J.  Ex.  105  ;  12  Jur.  (n.s.)  142  ;  13  L.  T.  (n.s.)  753  ;  14  W.  E.  336  ;  4  H.  &  C. 
189  ;  30  J.  P.  151.  In  Todd  v.  Robinson,  14  Q.  B.  D.  739  ;  54  L.  J.  Q.  B.  47  ;  52 
L.  T.  (n.s.)  120  ;  49  J.  P.  278,  it  was  held  that  the  period  of  limitation  did  not  run 
from  tlie  time  when  the  contract  was  made,  the  defendant  having  remained  an  officer 
of  the  board,  and  having  been  interested  in  the  contract  down  to  the  commencement 
of  the  action. 

In  an  action  for  penalties  under  this  section  the  plaintiff  is  not  entitled  to 
administer  interrogatories  or  to  obtain  discovery  of  documents.  See  Jlliitclcy  v. 
Barleij,  56  L.  J.  Q.  B.  312  ;  and  Runnings  v.  Williamson  (No.  1),  10  Q.  B.  D.  459 ;  52 
L.  J.  Q.  B.  273,  400  ;  48  L.  T.  (n.s.)  392,  581 ;  31  W.  R.  924  ;  47  J.  P.  390  ;  Martin  v. 
Treacher,  16  Q.  B.  D.  507  ;  55  L.  .J.  Q.  B.  209  ;  54  L.  T.  (n.s.)  7  ;  34  W.  E.  315  ;  50 
J.  P.  356  ;  Jones  v.  Jones,  22  Q.  B.  D.  425  ;  58  L.  J.  Q.  B.  178  ;  60  L.  T.  (n.s.)  421  ; 
37  W.  R.  479  ;  Rohbs  v.  Hudson,  25  Q.  B.  D.  232  ;  59  L.  J.  Q.  B.  562  ;  63  L.  T.  (n.s.) 
215  ;  38  W.  R.  682  ;  54  J.  P.  520  ;  6  T.  L.  R.  381  ;  Salford  (GoriJoration  of)  v.  Lever, 
24  Q.  B.  D.  695  ;  59  L.  J.  Q.  B.  248  ;  62  L.  T.  (n.s.)  434  ;  54  J.  P.  519  ;  6  T.  L.  R. 
239  ;  Saunders  v.  Wiel  [1892],  2  Q.  B.  331  ;  62  L.  J.  Q.  B.  37  ;  67  L.  T.  207  ;  40 
W.  R.  594,  post 


194:.  Before  any  officer  or  servant  of  a  local  authority  enters  on  any  Officers  in- 
office  or  employment  imder  this  Act  by  reason  whereof  he  will  or  may  tested  with 
be  intrusted  with  the  custody  or  control  of  money,  the  local  authority  by  give  secmity. 
whom  he  is  appointed  shall  take  from  him  sufficient  security  for  the 
faithful  execution  of  such  office  or  employment,  and  for  duly  accounting 
for  all  moneys  which  may  be  intrusted  to  him  by  reason  thereof. 

The  local  board  must  determine  for  themselves  what  securities  they  will  deem 
sufficient.  Generally  the  security  given  by  collectors  is  a  bond  with  two  sureties. 
There  are  now  several  guarantee  societies  who  will  undertake  to  guarantee  the  fidelity 
of  these  officers  ;  but  there  are  usually  many  conditions  imposed  in  their  policies, 
the  ireglect  of  which  invalidates  the  security,  and  the  omission  is  seldom  discovered 
until  the  security  is  attempted  to  be  enforced.  Moreover,  they  are  generally  deter- 
minable upon  notice  by  the  company,  so  that  the  security  may  fail  at  the  time  when 
the  necessity  for  it  becomes  most  urgent.  38  &  39  Vict.  c.  64  (Government  Officers 
Security  Act,  1875),  does  not  apj^ly  to  these  officers. 

Section  151  of  11  &  12  Vict.  c.  63,  exempted  the  bond  or  security  given  on  behalf 
of  the  officer  from  stamp  duty,  but  was  repealed  by  35  &  36  Vict.  c.  79,  in  res^Ject 
thereof  for  the  future. 

If  the  services  of  the  officer  be  rendered  gratuitously  and  loss  arises  from  the  failure 
of  a  bank  with  which  the  officer  lodged  money  belonging  to  the  authority  by  the  ex 
press  direction  of  the  authority,  the  oflicer  will  not  be  resjionsible.    Colchester  Union 
{Guardians  of)  v.  Moy,  57  J.  P.  265  ;  94  L.  T.  388. 

With  regard  to  the  terms  of  the  condition,  it  should  be  made  to  be  operative  not- 
withstanding the  change  of  tenure  of  the  office,  oi'  alter  ation  of  the  salary  in  amount 
or  mode  of  payment,  the  change  of  district,  or  the  imposition  of  new  duties  upon  the 
officer  by  subsequent  legislation,  as  these  contingencies,  if  not  provided  against,  may 
destroy  the  liability  of  the  sureties.  See  Bamford  v.  lies,  3  Ex.  380  ;  18  L.  J.  M.  C. 
49  ;  13  J.  P.  652  ;  Holland  v.  Lea,  9  Ex.  430  ;  2  C.  L.  R.  532  ;  23  L.  J.  Ex.  122  ;  18 
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Note  to  J-  P-  201  ;  Franh  v.  Edwards,  8  Ex.  214  ;  22  L.  J.  Ex.  42  ;  Birminghcm  (Mayor  of)  v. 
Section  194.  Wright,  16  Q.  B.  623  ;  15  Jur.  749  ;  20  L.  J.  Q.  B.  214  ;  Worth  v.  Newton,  10  Ex. 

  247  ;  2  C.  L.  R.  1471  ;  23  L.  J.  Ex.  338  ;  24  L.  T.  (o.8.)  157  ;  North  Western  Railioaij 

Gomfany  v.  Whinray,  10  Ex.  77  ;  23  L.  J.  Ex.  261  ;  2  C.  L.  R.  1207  ;  Osivald  v. 
Berwick  (Mayor  of),  5  H.  L.  Cas.  856  ;  2  Jur.  (n.s.)  743  ;  25  L.  J.  Q.  B.  383  ;  Clifton 
Dartmouth  Hardness  (Mayor  of)  v.  Selly,  7  E.  &  B.  97  ;  3  Jur.  (n.s.)  434  ;  26  L.  J. 
Q.  B.  20  ;  Ptjbus  v.  Gibb,  6  E.  &  B.  902";  3  Jur.  (n.s.)  315  ;  26  L.  J.  Q.  B.  41  i  Gam- 
hridge  (Mayor  of)  v.  Dennis,  E.  B.  &  E.  660  ;  5  Jur.  (n.s.)  265  ;  Portsea  Island  Union 
(Guardians  of)  v.  Whillier,  2  E.  &  E.  755  ;  6  Jur.  (n.s.)  887  ;  29  L.  J.  Q.  B.  150  ;  8 
W.  R.  493  ;  2  L.  T.  (n.s.)  211  ;  24  J.  P.  678  ;  Skillet  v.  Fletcher,  L.  R.  2  C.  P.  469  ; 
36  L.  J.  C.  P.  206  ;  16  L.  T.  (n.s.)  426  ;  15  W.  R.  876  ;  31  J.  P.  452  ;  Mailing  Union 
(Guardians  of)  v.  Graham.,  L.  R.  5  C.  P.  201  ;  39  L.  J.  C.  P.  74  ;  22  L.  T.  Cn.s.)  789  ; 
18  W.  R.  674  ;  Holme  v.  BrunsUll,  3  Q.  B.  J).  495  ;  47  L.  J.  Q.  B.  610  ;  38  L.  T. 
(n.s.)  838  ;  42  J.  P.  757. 

It  is  beyond  the  scope  of  the  present  work  to  enter  into  any  detailed  examination 
of  the  law  relating  to  the  discharge  of  sureties  ;  a  few  of  the  cases  may,  however,  be 
referred  to.  It  would  appear  that  the  omission  of  a  local  board  to  carry  out  the 
regulations  j^rescribed  by  the  following  sections  will  not  release  the  sureties  ;  nor  a 
statement  of  them  which  does  not  amount  to  a  warranty.  Benham  v.  United,  &c., 
Assurance  Company,  7  Ex.  744.  As  to  the  effect  of  an  inaccurate  representation  of 
the  sums  to  be  collected,  see  Towle  v.  National  Guardian  Assurance  Company,  3 
Giff.  42  ;  30  L.  J.  Ch.  900,  where  it  was  held  that  a  statement  of  the  manner  in  which 
the  accounts  of  the  collector  were  to  be  checked,  &c.,  did  not  amount  to  a  warranty, 
and  did  not  release  the  sureties  in  the  event  of  its  not  being  carried  out.  As  to  the 
effect  of  failure  to  give  notice  of  former  delinquencies  of  the  officer,  see  Laivder  v. 
Simpson,  21  W.  R.  439  ;  Smith  v.  Bank  of  Scotland,  1  Dow.  272. 

It  is  a  general  principle  that  on  a  continuing  guarantee  for  the  honesty  of  a  servant, 
if  the  master  discovers  that  the  servant  has  been  guilty  of  dishonesty  in  the  service, 
and  instead  of  dismissing  the  servant  chooses  to  continue  him  in  his  employment 
without  the  knowledge  and  consent  of  the  surety,  exjn-ess  or  implied,  he  cannot  after- 
wards have  recourse  to  the  surety  to  make  good  any  lose  which  may  arise  from  the 
dishonesty  of  the  servant  during  the  subsequent  service.  Phillips  v.  Foxall,  L.  R.  7 
Q.  B.  666  ;  41  L.  J.  Q.  B.  293  ;  27  L.  T.  (n.s.)  231  ;  20  W.  R.  900 ;  37  J.  P.  37  ; 
Saunderson  v.  Aston,  L.  R.  8  Ex.  7?  ;  42  L.  J.  Ex.  64  ,  28  L.  T.  (n.s  )  35  ;  21  W.  R. 
293.  See  fui'ther  Halifax  Union  (Guardians  of)  v.  Wheelwright,  L.  R.  10  Ex.  183  ; 
44  L.  J.  Ex.  121  ;  32  L.  T.  (n.s.)  802  ;  23  W.  R.  704  ;  39  J.  P.  823,  as  to  the  liability 
of  a  treasurer  when  the  clerk  of  the  authority  committed  frauds  upon  them. 

As  to  the  discharge  of  the  sureties  by  the  laches  of  the  creditor,  see  Wulff  v.  Jay, 
L.  R.  7  Q.  B.  756  ;  41  L.  J.  Q.  B.  322  ;  27  L.  T.  (n.s.)  118  ;  20  W.  R.  1030  ;  Mansfield 
Union  (Guardians  of)  v.  Wright,  9  Q.  B.  D.  683  ;  47  L.  T.  (n.s.)  62  ;  47  J.  P.  228. 

Mere  laches  of  the  obligee  or  a  mere  passive  acquiescence  by  the  obligee  in  acts 
which  are  contrary  to  the  conditions  of  a  bond,  is  not  sufficient  of  itself  to  relieve  the 
sureties.  The  plaintiffs  sued  the  defendants  as  sureties  on  two  bonds,  the  first  given 
to  the  plaintiffs  as  urban  sanitary  authorit}'  to  secure  the  due  performance  of  the 
duties  of  a  collector  of  general  district  rates,  and  the  second  given  to  the  plaintiff  as 
the  corporation  of  a  borough  to  secure  the  performance  by  the  same  person  of  his 
duties  as  collector  and  I'eceiver  of  borough  rates  under  the  Municipal  Corporations 
Act.  The  evidence  showed  that  the  plaintiff'  had  acquiesced  in  an  irregular  mode  of 
account  on  the  part  of  the  collector,  but  that  the  collector  was  never  suspected  of 
dishonesty  until  a  year  after  the  date  of  the  second  bond,  when  defalcations  were 
discovered  and  he  was  dismissed.  The  jury  in  answer  to  questions  put  to  them, 
found — first,  that  the  plaintiffs  had  permitted  their  collector  to  retain  moneys  in  his 
hands  for  a  longer  period  than  a  week  (which  was  contrary  to  section  \db,post,  and  to 
a  condition  of  the  bonds  and  to  a  resolution  passed  by  the  plaintiffs  before  the  bonds 
were  given)  ;  and,  secondly,  that  the  plaintiffs  had  permitted  him  to  mix  the  proceeds 
of  the  different  rates.  It  was  held  that  the  plaintiff's  acquiescence  in  the  collector's 
irregular  mode  of  accounting  was  not  such  connivance  as  to  discharge  the  sureties  ; 
that  upon  the  evidence  there  were  no  questions  which  the  judge  could  have  been 
properly  required  to  leave  to  the  jury  other  than  those  he  did  kave  ;  and  that  on  the 
facts  proved  at  the  trial  and  on  the  findings  there  was  no  defence  to  the  action,  and 
the  plaintiff's  were  entitled  to  judgment.  It  was  held  also  that  on  the  construction 
of  the  second  bond,  in  which  the  person  guaranteed  was  described  as  collector  and 
receiver,  the  sureties  were  liable  for  his  breach  of  the  condition  to  pay  over  moneys 
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received  by  him  independently  of  any  question  as  to  the  validity  of  the  rate.      Note  to 
Diirhavi  {Maijor,  &c,  of)  v.  Foivler,  22  Q.  B.  D.  394  ;  58  L.  J.  Q.  B.  246  ;  60  L.  T.  Section  194. 
(N.s.)  456  ;  53  J.  P.  374  ;  5  T.  L.  R.  238.   

As  to  the  jjower  of  the  sureties  to  put  an  end  to  their  suretyship,  see  Burgess  v.  Eve, 
L.  R.  10  E(i.450  ;  Lloyds  v.  Harper,  16  Ch.  D.  290  ;  50  L.  J.  Ch.  140  ;  43  L.  T.  (n.s.) 
481  ;  29  W.  R.  452  ;  Beckett  v.  Aclrhjman,  9  Q.  B.  D.  783. 

As  to  the  effect  of  a  stipulation  in  a  bond  by  which  the  creditor  undertook  to 
prosecute  the  defaulting  debtor,  see  London  Guarantee  Company  v.  Fearnley,  5  App. 
Cas.  911. 

As    to  the  effect  of    the  lunacy  of  a  collector,  see    Grove   v.    Johnson,  24 
L.  R.  Ir.  352. 

As  to  the  admissibility  in  evidence  of  the  collector's  books  in  an  action  against  his 
sureties,  see  Abbeyleix  Guardians  v.  Sutcliffe,  26  L.  R.  Ir.  332. 

195.  Every  officer  and  servant  appointed  or  employed  under  this  Officers  to 
Act  by  a  local  autliority((;<)  shall,  when  and  in  such  manner  as  may  be 
required  by  such  authority,  make  out  and  deliver  to  them  a  true  and 
perfect  account  in  writing  of  all  moneys  received  by  him  for  the  purposes 

of  this  Act,  stating  how,  and  to  whom,  and  for  what  purpose  such 
moneys  have  been  disposed  of,  and  shall,  together  with  such  account, 
deliver  the  vouchers  or  receipts  for  all  payments  made  by  him,  and  pay 
over  to  the  treasurer  all  moneys  owing  by  him  on  the  balance  of 
accounts.  (6) 

And  every  such  officer  or  servant  employed  in  the  collection  of  any 
rate  made  under  this  Act  shall,  within  seven  days(c)  after  he  had 
received  any  moneys  on  account  of  any  such  rate,  pay  over  the  same  to 
the  treasurer,  and  shall,  as  and  when  the  local  authority  may  direct, (t/) 
deliver  a  list  signed  by  him  and  containing  the  names  of  all  persons  who 
have  neglected  or  refused  to  pay  any  such  rate,  and  the  sums  respectively 
due  from  them. 

(a)  Note  the  generality  of  these  terms. 

(h)  The  requisition  of  course  applies  when  the  term  of  office  has  expired  ;  but  the 
local  board  will  j^i'obably  make  some  additional  I'egulations  for  payments  at  other 
times.  See  the  analogous  provisions  in  the  Municijjal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50),  s.  21. 

(c)  This  is  a  very  precise  direction,  but  one  not  very  easy  to  be  carried  out 
universally.  The  local  authority  should,  however,  pay  great  attention  to  it.  More 
confidence  can  be  felt  as  to  the  due  collection  from  a  strict  observance  of  the  provision 
than  from  any  amount  or  kind  of  guarantee.  See  Durham  [Mayor,  dx.,  of)  v.  Fowler, 
cited  in  the  notes  to  the  preceding  section. 

(d)  The  local  authority  should  require  an  account  of  the  collection  and  dejaosit  of 
the  rates  to  be  laid  before  them  at  short  intervals.  See  section  250,  post,  as  to  the 
accounting  of  these  officers  to  the  auditor. 

196.  If  'T-iiy  officer  or  servant  appointed  or  employed  under  this  Summary 
Act  by  a  local  authority  (a)—  proceedings 

J  \  J  against 

Fails  to  render  accounts,  or  to  produce  and  deliver  up  vouchers  and  defaulting 
receipts,  or  to  pay  over  any  moneys,  as  and  when  required  by  this 
Act,  or 

Fails  within  five  days  after  written  notice  in  that  behalf  from  the 
local  authority  to  deliver  up  to  the  local  authority  all  books,  papers, 
writings,  property,  and  things  in  his  possession  or  power  relating  to 
the  execution  of  this  Act,  or  belonging  to  such  authority, 

the  local  authority  may  complain  to  any  justice,  and  such  justice  shall 
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Section  196.  thereupon  summon  the  party  charged  to  appear  before  a  court  of 
summary  jurisdiction. (c) 

On  the  appearance  of  the  party  charged,  or  on  proof  that  the  summons 
was  personally  served  on  him,  or  left  at  his  last  known  place  of  abode  or 
business,(J)  if  it  appears  to  the  court  that  he  has  failed  to  render  any 
such  accounts,  or  to  pay  over  such  moneys,  or  to  produce  and  deliver  up 
any  such  vouchers  or  receipts,  books,  papers,  writings,  property,  or  tilings, 
as  aforesaid  in  accordance  with  the  provisions  of  this  Act,  and  that  he 
still  fails  or  refuses  so  to  do,  the  court  may  commit  the  offender  to  gaol, 
there  to  remain  without  bail  until  he  has  rendered  such  accounts,  paid 
over  such  moneys,  and  produced  and  delivered  up  all  such  vouchers, 
receipts,  books,  papers,  writings,  property,  and  things  in  respect  of 
which  the  charge  was  made  :  Provided  that  a  person  shall  not  be 
imprisoned  under  this  section  for  a  period  exceeding  six  months.  (6') 

No  proceeding  imder  this  section  shall  be  construed  to  relieve  or 
discharge  any  surety  of  the  offender  from  any  liability  whatever.(/) 

(a)  It  is  to  be  obserA'ed  that  these  words  apply  to  every  local  authority,  ■whether 
urban  or  rural. 

(b)  See  sections  266 — 7,  post,  as  to  the  aiithentication  and  service  of  this  notice, 
which  should  be  signed  by  the  clerk. 

(c)  See  the  definition  in  section  4,  ante,  p.  22. 

(d)  As  defaulting  officers  frequently  abscond,  this  mode  of  service  is  very  usi^al. 
By  the  last  ])lace  of  abode  is  meant  the  then  present  place  of  abode  if  the  defaulter 
has  any  ;  the  last  which  he  had  if  he  has  ceased  to  have  any.  Per  Coleridge,  J., 
in  Bcrj.  v.  Evans,  19  L.  J.  M.  C.  151.  The  words  of  the  text,  however,  are  the  last 
known  place  of  abode.  As  to  these  words,  see  Reg.  v.  Higham,  7  E.  &  B.  557  ;  26 
L.  J.  M.  C.  116  ;  see  also  Beg.  v.  Broivn,  1  L.  T.  (n.s.)  529  ;  21J.  P.  5  ;  Bcg\.  Smith, 
L.  R.  10  Q.  B.  604  ;  23  W.  R.  523  ;  39  J.  P.  613  ;  Ben.  v.  CamhriclqesUrc  {Justices  of), 
44  J.  P.  168  ;  Beg  v.  Lee,  W.  N.  (1888)  22  ;  58  L.  T.  (n.S.)  384  ;  36  W  R.  415  ;  52 
J.  P.  344  ;  Beg.Y.  Farmer  or  Saljord  J  J.  [1892],  1  Q.  B.  637  ;  61  L.  J.  M.  C.  65  ;  65 
L.  T.  (n.S.)  736  ;  40  W.  R.  228  ;  56  J.  P.  341  ;  17  Cox  C.  C.  413. 

(e)  Under  11  &  12  Vict.  c.  63,  s.  39,  there  was  no  limitation  of  time  for  the 
imprisonment ;  so  that  the  prisoner,  if  olidurate,  might  have  had  to  remain  in  prison 
for  his  life,  but  if  he  rendered  an  account  and  could  not  pay  the  balance,  he  could 
have  been  committed  to  prison  for  three  months  only.  This  distinction  does  not 
now  remain.  Whether  the  provision  be  imperative  upon  the  justices  may  be 
questioned.  Upon  a  similar  provision  in  17  Geo.  2,  c.  38,  s.  2,  the  Court  of  Queen's 
Bench  held  that  it  was  in  the  discretion  of  the  justices  whether  they  would 
commit  to  gaol  an  overseer  who  neglected  to  account.  Beg.  v.  Norfolk  {Justices  of), 
4  B.  &  Ad.  238. 

The  failure  to  render  an  account  or  give  up  books  is  a  continuing  offence,  and, 
therefore,  the  limitation  against  proceedings  contained  in  section  252,  j^ost,  will  not 
apply.  Indeed,  the  order  of  justices  under  this  section,  so  far  as  it  applies  to  the 
delivery  of  books,  is  not  penal,  but  only  in  the  nature  of  a  distress.  See  Mayer  v. 
Harding,  17  L.  T.  (n.s.)  140;  32  J.  P.  421.  The  neglect  to  pay  over  the  moneys  is  a 
substantive  offence,  and  to  this  section  252  may  apply. 

The  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  does  not  operate  to  prevent  the 
imprisonment  of  the  defaulter.  See  Beg.  v.  Pratt,  L.  R.  5  Q.  B.  176  ;  39  L.  J.  M.  C. 
73  ;  18  W.  R.  626  ;  S.  C.  sub.  nom.  Ex  parte  Cole,  21  L.  T.  (n.s.)  750  ;  34  J.  P.  150. 
It  has  been  decided  that  a  discharge  iji  bankruptcy  operates  to  prevent  an  auditor 
from  enforcing  his  certificate  of  a  sum  due  from  an  overseer,  the  sum  being  a  debt  and 
payable  in  the  bankruptcy,  although  there  were  special  means  provided  for  enforcing 
payment,  viz.,  by  distress  and  imprisonment.  Beg.  v.  Martin  or  Master,  L.  R.  4  Q.  B. 
285  ;  38  L.  J.  M.  C.  73  ;  19  L.  T.  (n.s.)  733  ;  17  "W.  R.  442  ;  10  B.  &  S.  42. 

It  may  be  a  serious  question  whether  this  section  is  affected  by  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49).  Section  6  of  that  Act  provides  that 
where  by  any  Act,  whether  past  or  future,  a  sum  of  money  claimed  to  be  due  is 
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recoverable  on  complaint  to  a  court  of  summary  jurisdiction,  and  not  on  information,      Note  to 

such  sum  shall  be  deemed  to  be  a  civil  debt,  and  recoverable  accordingly.  Section  35  Section  196. 

provides  that  a  person  shall  not  be  imprisoned  in  respect  of  a  court  debt  except  after 

proof  of  means  on  judgment  summons.    The  proceedings  to  recover  money  under 

this  section  in  the  text  seem  to  fulfil  all  the  requirements  of  section  6  of  the  Act 

of  1879,  and  if  so,  that  section  Avould  seem  to  supersede  the  procedure  prescribed  in 

this  text. 

(/)  It  is  a  question  not  yet  settled  by  authority  whether  a  committal  to  prison  will 
operate  as  a  release  of  the  defaulter's  own  liability.  See  the  Debtors  Act,  1869,  s.  5, 
which  is  incorporated  by  section  35  of  the  Summary  Jurisdiction  Act,  1879,  and  the 
case  of  Evans  v.  J-Fills  (45  L.  .J.  Q.  B.  420  ;  24  W.  R.  883  ;  40  J.  P.  552),  decided  with 
reference  to  that  section. 


Mode  of  conducting  Business. 

197.  E  very  ui'ban  authority  shall  (a)  from  time  to  time  provide(&)  Urban  autho- 

and  maintain  such  offices  as  may  be  necessary  for  transactino-  their  ''^.*7 

J  tj  o  VKic  oinccs. 

business,  and  that  of  their  officers  and  servants  under  this  Act. 

(a)  Note  that  these  words  are  imperative  ;  nevertheless  the  nature  of  the  i:irovision 
must  leave  some  discretion  to  the  authority.  The  enactment  is  confined  to  offices,  and 
does  not  embrace  a  town  hall. 

(&)  Section  175,  ante,  p.  244,  enables  the  urban  authority  to  procure  the  requisite 
site  for  the  premises.  If  the  charge  for  the  providing  of  the  offices  l^e  heavy,  a  loan 
can  be  obtained  for  the  purpose,  as  to  which  see  sections  233 — 244,  post. 

198.  Where  an  urban  authority  are  the  council  of  a  borouoh  they  Proceedinss, 
shall,  subject  to  the  provisions  of  this  Act, (a)  exercise  and  execute  their      of  urban 
povi^ers,  authorities,  and  duties  under  this  Act  according  to  the  laws  for  beji'^^^the 
the  time  being  in  force  with  respect  to  municipal  corporations  in  council  of  a 
England.  (Z*)  borough. 

(«)  Query,  what  are  the  provisions  referred  to  1 

(b)  An  opinion  formerly  prevailed  that  where  corporate  boroughs  adopted  the 
previoTis  Acts  relating  to  public  health  and  local  government,  and  became  local  boaixls 
of  health,  a  new  body  was  created,  so  that  the  corporation  hlled  two  separate  and 
distinct  functions.  This  opinion  was  to  some  extent  supported  by  Reg.  v.  Gloucester, 
ante,  p.  262,  and  Anthony  v.  Brecon  Market  Company,  L.  R.  7  Ex.  399  ;  41  L.  J.  Ex. 
201  ;  26  L.  T.  (n.s.)  979  ;  21  W.  R.  27  ;  31  J.  P.  200.  But  in  Andrews  v.  Ryde 
{Mayor,  d;c.,  of),  L.  R.  9  Ex.  302  ;  43  L.  J.  Ex.  174  ;  32  W.  R.  58,  it  was  decided 
that  they  were  not  two  distinct  bodies,  and  that  the  corporate  body  was  the  local 
board,  or,  in  other  words,  that  the  local  board  had  no  existence,  so  that  every  contract, 
whether  with  the  corporation  acting  as  a  local  board,  or  with  the  corporation  alone, 
was  essentially  made  with  the  corporation.  Hence  no  separate  seals  were  required, 
nor  separate  liability  incurred.  See  also  Pedcler  v.  Preston  {Mayor,  djc,  of),  12  C.  B. 
(n.s.)  535  ;  31  L.  J.  C.  P.  291  ;  10  W.  R.  773  ;  6  L.  T.  (n.s.)  549 ;  9  Jur.  (n.s.)  496, 
which  \^'as  in  conformity  with  that  decision. 

The  proceedings  at  the  meetings  of  the  council  of  a  borough  are  regulated  by  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  22,  and  Schedule  2. 

199.  Every  ixrbau  authority  (not  being  the  council  of  a  borough)  Meetings,  &c., 

shall  hold  an  annual  meeting,(a)  and  other  meetings  for  the  transaction  °„tw!Il  „  ,f 
n  -I      •  1-A        o7\/  _  o  autnoiuy  not 

ot  business  under  this  Act  once  at  least  m  each  month,  and  at  such  other  being  the 
times  as  may  be  necessary  for  properly  executing  their  powers  and  duties  council  of  a 
under  this  Act.  borough. 
Meetings  of  local  boards  shall  be  held  and  the  proceedings  thereat 
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Section  199.  shall  be  conducted  in  accordance  with  the  rules  as  to  meetings  and 
proceedings  contained  in  Schedule  I.  to  this  Act ;  and  any  improvement 
commissioners (6)  may,  if  they  think  fit,  adopt  all  or  any  of  such  rules. 

(a)  This  section  is  now  applied  to  rural  as  well  as  urban  district  councils  (other 
than  borough  councils)  by  section  59  of  the  Local  Government  Act,  1894,  post.  This 
meeting  must  be  held  as  soon  as  convenient  after  the  15th  of  April  in  each  year.  See 
Schedule  I.,  rule  11,  jMst. 

(b)  See  the  definition  in  section  4,  ante,  p.  4. 


Power  of  200.  livery  urban  authority  may  from  time  to  time  appoint  out  of 

rit^To r'^^'int  ^^^^^'^  number  so  many  persons  as  they  may  think  fit,  for  any  piir- 
committees™  poses  of  this  Act  which  in  the  opinion  of  such  authority  would  be  better 
[Rep.  except  regulated  and  managed  by  means  of  a  committee  :(a)  Provided  that  a 
s'e^&'^ST^^^^  committee  so  appointed  shall  in  no  case  be  authorised  to  borrow  any 
Vict.  C.  73  money,  to  make  any  rate,  or  to  enter  into  any  contract, (6)  and  shall  be 
s.  89.]  subject  to  any  regulations  and  restrictions  which  may  be  imposed  by  the 

authority  that  formed  it. 

This  section,  except  so  far  as  it  applies  to  boroughs,  has  been  repealed  by  section  89 
and  Schedule  II.  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  and  the 
appointment  of  committees  of  district  councils  other  than  the  councils  of  boroughs  is 
now  regulated  by  sections  56  and  57  of  that  Act,  post. 

(a)  The  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  36,  required  the  local  board 
to  approve  of  the  acts  of  the  committee,  but  there  was  a  doubt  as  to  the  effect  of 
this  approval.  This  requisition  is  now  removed.  But  the  local  authority  may 
restrain  the  committee  from  acting  wholly  or  partially  without  their  sanction,  and 
the  proviso  contains  a  statutory  restraint  upon  tlie  committee  as  to  sundry  matters  of 
importance. 

When  under  the  previous  Acts  a  local  board  appointed  a  committee  and  afterwards 
passed  a  resolution  approving  the  minutes  of  the  committee  resolving  that  certain 
streets  should  be  paved,  notices  were  given,  and  on  default  of  the  owners  the  board 
passed  a  resolution  approving  a  resolution  of  the  committee  that  the  work  should  be 
done  by  the  surveyor,  it  was  held  that  none  of  tliese  acts  required  the  statutory 
approval  of  the  council,  as  all  the  acts  were  acts  of  the  board  on  the  recommendation 
of  the  committee,  and  therefore  did  not  require  to  be  ajoproved.  Barnsley  Local 
Board  v.  Sedgtviclc,  L.  R.  2  Q.  B.  185  ;  36  L.  J.  M.  C.  65  ;  15  L.  T.  (N.s.)'5e9  ;  8 
B.  &  S.  202  ;  15  W.  R.  514 ;  31  J.  P.  165. 

Where  a  board  constituted  by  an  Act  of  Parliament  is  authorised  by  it  to  delegate 
any  of  its  powers  to  a  committee,  the  powers  so  conferred  by  the  committee  must  be 
exercised  by  them  acting  in  concert ;  and  it  is  not  competent  to  the  committee  to 
apportion  among  themselves  the  duties  as  delegated  to  them  ;  and  one  of  them 
acting  alone  j)ursuant  to  such  apportionment,  cannot  justify  his  acts  under  the  Acts 
of  Parliament.  Cook  v.  Ward,  2  C.  P.  D.  255  ;  36  L.  T.  (n.s.)  893  ;  25  W.  R.  593  ; 
41  J.  P.  439. 

The  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  22,  enables  a  town 
council  to  appoint  out  of  their  own  body  committees. "  for  any  purposes  which  in 
the  opinion  of  the  council  would  be  better  regulated  and  managed  by  means  of  such 
committees  ;  but  the  acts  of  every  such  committee  shall  be  submitted  to  the  council 
for  their  approval."  It  appears  to  be  doubtful  whether  such  approval  is  necessary 
in  the  case  of  a  committee  apjDointed  for  the  pim^Joses  of  this  Act ;  but  probably  it  is 
not  necessary.  If  such  approval  is  necessary,  it  must  l)e  under  seal  should  it  be 
relied  upon  for  the  ratification  of  a  contract  requiring  a  seal  but  not  under  seal,  and 
made  by  the  committee  on  behalf  of  the  cori^oration.  Oxford  (Mayor,  <tc.,  of)  v.  Groio 
[1893],  3  Ch.  535  ;  69  L.  T.  (n.s.)  228  ;  42  W.  R.  200 ;  8  R.  279. 

(6)  In  Eaton  v.  Basher,  ante,  p.  241,  a  contract  was  entered  into  by  a  committee, 
and  it  was  held  that  the  council  were  bound  hy  the  contract  as  having  been  made  by 
their  agents,  but  that  as  it  was  made  with  the  committee  as  such  and  not  with  the 
members  of  it  individually,  the  latter  were  not  personally  liable  upon  it. 
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201.  rural  aidhority  may,  at  avy  meeting  specially  convened  for  Section  201. 

the  imrjyose,  delegate  for  the  current  year  of  their  office  all  their  jyoioers  to  a  Power  of 
committee  consisting  ivholly  of  their  own  members  ;  'provided,  that  one-third  autho- 
at  least  of  such  committee  shall  consist  of  ex  officio  giuirdians,  hut  in  case  gate*tlidi'^' 
an  adequate  number  of  such  ex  officio  guardians  does  not  exist,  then  the  powers  and 
number  deficient  shall  he  made  up  of  elected  giiardians  ;  and  any  such  duties  to  a 
committee  shall  have  the  jwioers  by  this  Act  vested  in  the  rural  authority  by  ^^^^^y^' 
which  it  IV as  formed,  and  shall  he  deemed  to  be  during  such  year  of  office  as  56  &  57"  Vict. 
aforesaid  the  rural  authority  of  the  district.  73,  s.  89.] 

This  section  is  now  wholly  repealed  by  the  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  89  and  Sched.  II. 

202.  A.  rural  autliority  (including  any  committee  so  formed  as  Power  of 
aforesaid)  (a)  may,  at  any  meeting  specially  convened  for  the  purpose,  form  JIj^'^^J.q 

for  any  contributory  place within  their  district,  a  parochial  committee  parochial'" 
consisting  wholl}'  of  members  of  such  authority  or  committee,  or  partly  committees, 
of  such  members  and  partly  of  such  other  persons  liable  to  contribute  to 
the  rate  levied  for  the  relief  of  the  poor  in  such  contributory  place, (c) 
and  qualified  in  such  other  manner  (if  any)  as  the  authority  forming- 
such  parochial  committee  may  determine. 

A  rural  authority  (including  any  committee  so  formed  as  aforesaid)  (d) 
may  from  time  to  time  add  to  or  diminish  the  number  of  the  members, 
or  otherwise  alter  the  constitution  of  any  parochial  committee  formed  by 
it,  or  dissolve  any  parochial  committee. 

A  parochial  committee  shall  be  subject  to  any  regulations  and  restric- 
tions which  may  be  imposed  by  the  authority  which  formed  it :  Pro- 
vided that  no  jurisdiction  shall  be  given  to  a  parochial  committee 
beyond  the  limits  of  the  contributory  place  for  which  it  is  formed, 
md  that  no  powers  shall  be  delegated  to  a  parochial  committee  except 
powers  which  the  rural  authority  could  exercise  within  such  contributory 
place,  (e) 

A  parochial  committee  shall  be  deemed  to  be  the  agents  of  the  autho- 
rity(_/')  which  formed  it,  and  the  appointment  of  such  committee  shall 
Qot  relieve  that  authority  from  any  obligation  imposed  on  it  by  Act  of 
Parliament  or  otherwise. 

A  parochial  committee  may  be  empowered  by  the  authority  which 
Formed  it  to  incur  expenses  to  an  amount  not  exceeding  such  amount 
is  may  be  prescribed  by  such  authority  ;  it  shall  report  its  expenditure 
to  such  authority  as  and  when  directed  by  such  authority,  and  the 
imount  so  reported,  if  legally  incurred,  shall  be  discharged  by  such 
luthority. 

See  also  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  15,  j^osi,  under 
(vhich  a  rural  district  council  may  delegate  to  a  parish  council  any  power  which 
may  be  delegated  to  a  parochial  committee. 

(a)  This  parenthesis  seems  to  signify  that  if  a  rural  authority  has  formed  a  com- 
mittee under  the  last  section  they  have  parted  with  all  their  powers,  and  the  committee 
:an  appoint  this  parochial  committee. 

(h)  See  section  229,  post,  p.  308,  as  to  what  is  a  contributory  place. 

(c)  No  amount  of  rate  is  required.  The  authority  may  prescribe  some  other 
jualification,  but  it  is  not  apparent  what  that  qualification  "shall  be.    Residence  in 

T 


274 


THE  PUBLIC  HEALTH  ACT,  1875. 


Note  to    the  place  or  within  a  prescribed  distance  might  be  one  qualification.    Where  there  is 
Section  202.  a  parish  council  and  the  committee  is  formed  in  part  of  members  of  tlie  district 
council,  the  other  members  must  be  selected  from  the  members  of  the  parish  council. 
See  the  Local  Goverment  Act,  1894,  s.  15,  imst. 

(d)  It  is  presumed  that  this  must  be  rendered  reddendo  singiUa  singulis ;  so 
that  the  parochial  committee  can  be  dealt  with  only  by  the  authority  which  con- 

'  stituted  it. 

(e)  Hence  the  committee  can  make  no  appointment  of  officers.  The  local  authority 
can  only  appoint  officers  for  the  whole  of  their  district,  though  probably  they  can 
assign  to  them  duties  to  be  performed  only  in  the  district  of  the  parochial  com- 
mittee. It  will  be  seen  hereafter  that  the  salaries  of  all  officers  form  part  of  general 
expenses. 

(/)  These  words  raise  some  difficulty.  If  the  strict  rule  of  agency  be  followed,  the 
committee  cannot  act  excejjt  according  to  the  powers  delegated  to  them  by  the 
authority,  and,  if  they  exceed  them,  they  must  obtain  a  ratification  of  their  act.  But 
probably  a  greater  latitude  of  action  is  prop)osed  to  be  exercised  by  them.  They  can 
report  on  the  state  of  their  district,  recommend  works  and  supervise  the  execution  of 
them  ;  they  can  inspect,  admonish,  and  stipulate  for  the  removal  of  nuisances.  It 
will  be  observed  that  though  they  may  incur  expenses,  they  can  only  do  so  when 
expressly  authorised,  and  then  only  within  the  prescribed  limit. 


Casual_    _         203.  Any  casual  vacancy  occurring  by  death,  resignation,  dis- 
committees     qualification,  or  otherwise,  in  any  committee  may  be  filled  up  within  six 
may  be  filled,  weeks,  by  the  authority  which  formed  such  committee,  out  of  qualified 
persons. 

It  is  i^resumed  that  the  limitation  of  time  contained  in  this  section  is  directory 
only.  See  R.  v.  S-parroio,  2  Str.  1123  ;  R.  v.  Norwich,  {Mayor  of),  1  B.  &  Ad.  310  ; 
R.  V.  Denhujhshire,  4  East,  142  ;  Galdoiv  v.  Pixell,  2  C.  P.  D.  562  ;  46  L.  J.  0.  P. 
541  ;  36  L.  T.  (n.s.)  469  ;  25  W.  R.  773.  From  these  and  similar  cases  a  general  rule 
may  be  deduced  that  when  the  time  prescribed  for  the  performance  of  an  act  is  not 
essential  to  its  validity,  and  there  is  no  provision  for  non-compliance,  the  limitation 
of  time  is  merely  directory. 


Meetings  and 
proceedings 
of  committees, 
[Rep.  by 
56  &  57  Vict, 
c.  73,  s.  89.] 


204-.  Meetings  of  any  committee  appointed  under  tJiis  Act  shall  he 
held,  and  the  proceedings  thereat  shall  he  conducted  ( so  far  as  such  meetings 
and  proceedings  are  not  regulated  hy  the  authority  appointing  the  com- 
mittee), in  accordance  icith  the  rules  as  to  meetings  and  proceedings  con- 
tained in  Schedule  I.  to  this  Act. 

This  section  is  now  wholly  repealed  by  the  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  89,  and  Sched.  II. 


Inspectors 
may  attend 
meetings  of 
certain 
authorities. 


205.  Inspectors  of  the  Local  Government  Board(a)  may  attend 
any  meetings  of  a  rural  authority  or  of  an  urban  authority  (being  a 
local  board)  when  and  as  directed  by  the  Local  Goverment  Board. (&) 

The  local  authority  of  the  district  of  Oxford  shall  not,  for  the  purposes 
of  this  section,  be  deemed  to  be  a  local  board. 

(a)  See  section  296,  post,  and  34  &  35  Vict.  c.  70,  s.  3,  in  the  Appendix. 

(6)  They  have  no  power  to  take  part  in  the  proceedings  so  as  to  vote  on  any 
matter.  They  can  hear  what  passes  and  can  advise  when  consulted.  They  can  also 
convey  any  message  from  the  Local  Government  Board.  But  even  these  proceedings 
are  prohibited  at  Oxford. 

As  to  the  definition  of  local  board,  see  section  4,  ante,  p.  4. 
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206.  Every  local  authority  shall  make  an  annual  report,  in  such  Section  206. 
form  and  at  such  time  as  the  Local  Government  Board  may  from  time  Local  autho- 
to  time  direct,  of  all  works  executed,  and  of  all  sums  received  and  dis-  rity  to  reporf-. 
bursements  made  by  them  under  and  for  the  purposes  of  this  Act  during 
the  preceding  year,  and  shall  send  a  copy  to  the  Local  Government 
Board  :  An  urban  authority  shall  also  publish  a  copy  in  some  local 
newspaper  circulating  in  their  district. 

The  General  Order  for  Accounts,  22ncl  March,  1880,  prescribes  a  form  of  financial 
statement  to  be  prejjared  by  the  Board  in  accordance  with  the  ijrovisions  of  tlie 
District  Auditors  Act,  1879,  s.  3.  This  statement  has  to  be  sent  to  the  Local 
Government  Board,  and  aj)pears  to  take  the  place  of  the  return  required  hy  this 
section. 
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PAET  VI. 

RATING  AND  BORROAVING  POWERS,  &c. 
Expenses  of  Urban  Authority  and  Urban  Rates. 

Section  207.  207.  All  expenses  incurred  or  payable  by  an  urban  authority  in 
Mode^  ^^16  execution  of  this  Act,  and  not  otherwise  provided  for, (a)  shall  be 
defraying  charged  on  and  defrayed  out  of  the  district  fund  and  general  district 
urban^autho  ^^^^  leviable  by  them  under  this  Act,(/>)  subject  to  the  following 
ritj/  exceptions  ;  (namely,) 

That  if  in  any  district  the  expenses  incurred  by  an  urban  authority 
(being  the  council  of  a  borough)  in  the  execution  of  the  Sanitary 
Acts(c)  were  at  the  time  of  the  passing  of  this  Act  payable 
out  of  the  borough  fund  or  borough  rate,(f?)  then  the  expenses 
incurred  by  that  authoi'ity  in  the  execution  of  this  Act  shall  be 
charged  on  and  defrayed  out  of  the  borough  fund  or  borough  rate  ; 
and 

That  if  in  any  district  the  expenses  incurred  by  an  urban  authority 
(being  improvement  commissioners)  (e)  in  the  execution  of  the 
Sanitary  Acts  were  at  the  time  of  the  passing  of  this  Act  payable 
out  of  any  rate  in  the  nature  of  a  general  district  rate(  /)  leviable 
by  them  as  such  commissioners  throughout  the  whole  of  their 
di strict (i!/)  then  the  expenses  incurred  by  that  authority  in  the 
execution  of  this  Act  shall  be  charged  on  and  defrayed  out  of  such 
rate  ;  and  for  the  purposes  of  this  section  the  council  of  the  borough 
of  Folkestone  shall  be  deemed  to  be  improvement  commissioners  ; 
and 

That  where  at  the  time  of  the  passing  of  this  Act  the  expenses 
incurred  by  an  urban  authority  in  the  execution  of  certain  purposes 
of  the  Sanitary  Acts  were  payable  out  of  the  borough  fund  and 
borough  rate,  and  the  expenses  incurred  by  such  authority  in  the 
execution  of  the  other  purposes  of  the  said  Acts  were  payable  out 
of  a  rate  or  rates  leviable  by  that  authority  throughout  the  whole 
of  their  district  for  paving,  sewering,  or  other  sanitary  purposes, 
then  the  expenses  incurred  by  that  authority  in  the  execution  of 
the  same  or  similar  purposes  respectively  under  this  Act  shall 
respectively  be  charged  on  and  defrayed  out  of  the  borough 
fund  and  borough  rate,  and  out  of  the  rate  or  rates  leviable  as 
aforesaid.  (A) 

(a)  See  the  saving  in  section  319,  post,  as  to  special  district  rates  heretofore  made, 
and  the  charges  thereon. 

By  a  local  Act  (58  Geo.  3,  c.  Ixxxi.),  certain  persons  therein  mentioned  were 
appointed  coram issiuners  for  the  purpose  of  paving  the  footways,  and  cleansing, 
lighting,  and  w-atching  the  streets  in  the  town  of  Monmouth.  By  section  59  "  the 
said  commissioners  shall  and  are  hereby  authorised  and  required  once  in  every  year 
to  rate  and  assess  any  sum  not  exceeding  one  shilling  in  the  pound,  upon  or  in 
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respect  of  all  houses,  &c.,  being  within  the  limits  of  the  said  town  of  Monmouth."      Note  to 
By  section  57,  "  all  and  eveiy  person  or  persons  payiirg  the  rates  and  assessments  Section  207. 

hereby  authorised  to  be  levied  within  the  said  town,  shall  be,  and  they  and  every   

of  them  is  and  are  hereby  exempted  and  discharged  from  all  charges  and  expenses  of 
paving,  lighting,  watching,  cleansing,  or  fencing  off  any  j^art  or  parts  of  the  footways 
and  crosspaths  of  the  said  town  and  borough."  By  the  Public  Health  Act,  1872,  the 
borough  of  Monmouth  (within  wdiich  was  the  town  of  Monmouth)  was  created  an 
urban  sanitary  distiict,  and  the  mayor  and  corporation  the  urban  sanitary  authority. 
By  section  16,  all  expenses  incurred  or  payable  by  an  urban  sanitary  authority  under 
the  Sanitary  Acts,  were  to  be  defrayed  in  the  case  of  the  council  of  a  borough  out  of 
the  borough  fund  or  borough  rate.  By  the  amending  Act  of  1874,  all  the  powers  and 
duties  of  the  commissioners  under  the  said  local  Act,  relating  to  any  objects  or  pur- 
p)0ses  were  transferred  to  the  council.  After  the  passing  of  the  present  Act,  tlie  town 
council,  as  the  urban  sanitary  aTithority  for  the  borough,  made  a  general  borough  rate 
to  meet  expenditure  which  included  the  paving,  lighting,  and  cleansing  of  the  town. 
A  ratepayer  who  occupied  a  house  within  the  borough,  but  outside  the  town  of  Mon- 
mouth, appealed  on  the  ground  that  the  rate  was  made  in  part  for  raising  money 
towards  defraying  the  expenses  of  carrying  the  Monmouth  Eating  Act  into  execution. 
It  was  held  that  the  rate  was  invalid.  Monmouth  {Mayor,  <kc.,  of)  v.  Monmouth 
{Overseers  of),  38  L.  T.  (n.s.)  612. 

As  to  the  misapplication  of  funds  and  illegal  charges,  see  the  note  to  section  218, 
post,  p.  296. 

(&)  See  section  219,  post,  p.  299. 

(c)  See  the  definition  in  section  4,  ante,  p.  21. 

{d)  This  means  legally  payable.  In  some  boroughs  owing  to  the  difficulty  in  the 
interpretation  of  3.5  &  36  Vict.  c.  79,  the  expenses  had  not  been  charged  in  point  of 
fact  to  the  borough  fund  or  rate  ;  in  some  other  cases  they  had  been  wrongfully 
charged  in  the  manner  pi'ovided  by  this  section.  These  different  erroneous  charges 
were  rendered  valid  by  section  338,  ^josi,  but  that  section  has  Ijeen  repealed  by  the 
Statute  Law  Revision  Act,  1883  (46  &  47  Vict.  c.  39).  It  is,  therefore,  necessary  in 
some  cases  to  determine  whether  before  the  Act  the  expenses  in  question  were  or 
were  not  legally  j^ayable  out  of  tlie  borough  fund  or  rate.  For  an  instance  in  which 
they  were  held  not  to  be  so  payable,  see  Walsall  {Overseers  of)  v.  London  and  North 
Western  Railway  Company,  4  App.  Cas.  467  ;  48  L.  J.  M.  C.  336  ;  51  L.  T.  (n.s.) 
160  ;  28  W.  R.  52  ;  41  J.  P.  149,  see  notes  to  section  211, ^wsf,  p.  289. 

As  to  the  borough  fund  and  rate,  and  the  charges  which  may  legally  be 
paid  out  of  them,  see  the  Municipal  Corporations  Act,  1882,  ss.  139,  159,  and 
Schedule  V. 

{e)  See  the  definition  in  section  4,  ante,  p.  4. 

(/)  See  section  210, 2Jost,  p.  278,  as  to  what  is  a  general  district  rate. 

{(j)  Note  these  words.  They  remove  an  ambiguity  which  arose  upon  35  &  36 
Vict.  c.  79,  s.  16,  in  the  jjroviso  ;  and  it  must  be  observed  also  that  tlie  reference 
is  as  to  what  is  legally  payable,  and  not  as  to  what  had  been  so  charged  in  fact. 

Section  211,  post,  provides  that  general  district  rates  shall  be  made  and  levied 
on  the  occupiers  of  all  kinds  of  property  for  the  time  being  by  law  assessalile  to 
any  rate  for  the  relief  of  the  poor  ;  and  further,  that  the  occupier  of  any  land 
used  as  a  railway  constructed  under  the  powers  of  an  Act  of  Parliament  for 
public  conveyance  shall  be  assessed  in  respect  of  the  same  in  the  proportion  of 
one-fourth  part  only  of  such  net  annual  value  thereof.  By  28  Geo.  3,  c.  64,  and  34 
Geo.  3,  c.  104,  commissioners  appointed  under  those  Acts,  called  improvement 
commissioners,  were  empowered  to  levy  a  rate  not  exceeding  Is.  in  the  pound  on  the 
annual  value  of  all  houses,  buildings,  and  hereditaments  within  the  town  of  Cam- 
bridge, for  the  purpose  of  carrying  into  execution  certain  specified  improvements 
mentioned  in  those  Acts.  At  the  time  of  the  passing  of  those  Acts,  and  until  1856, 
the  colleges  and  halls  of  the  University,  and  also  the  corporation,  were  extra- 
parochial,  and  not  assessable  to  the  above-mentioned  rate.  The  respondents,  acting 
as  improvement  commissioners  and  as  the  urban  sanitary  authority,  assessed  the 
appellants,  who  were  owners  of  land  and  property,  for  the  purpose  of  carrying  into 
execution  the  Camlnidge  Improvement  Acts  and  of  the  Public  Health  Act,  1875.  It 
was  held  that  the  rate  leviable  by  virtue  of  the  Cambridge  Improvement  Acts  was 
not  "  a  rate  in  the  nature  of  a  general  district  rate  leviable  throughout  the  whole  of 
the  district"  within  the  meaning  of  section  207,  and  as  regards  so  much  of  the  rate 
levied  on  the  appellants  as  was  necessarily  applicable  to  the  purposes  of  the  Act, 
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Note  to     the  appellants  were  liable  to  be  assessed  in  the  proportion  of  one-fourth  only  of  the 
Section  207.  net  annual  value  of  their  land  and  property  used  as  a  railway  within  the  district  of 
'        the  I'espondents.    Great  Eastern  RaUioay  Company  v.  Gamhrichje  Improvement  Commis- 
sioners, 61  L.  T.  (n.s.)  243. 

(/i.)  This  paragraph  applies  to  cases  where  there  was  a  local  Act  in  force  in  the 
district,  or  where  the  borough  had  adopted  some  of  the  provisions  of  11  &  12  Vict, 
c.  63,  or  21  &  22  Vict.  c.  98.  The  charges  for  the  future  are  to  continue  to  be  charged 
in  like  manner  as  they  were  legally  charged  before  the  passing  of  the  Act. 

Tower  in  cer-  208.  Where  at  the  time  of  the  passing  of  this  Act  the  expenses  in- 
provitional'^  curred  by  an  urban  authority  for  sanitary  purposes  are  payable  otherwse 
order  to  alter  than  in  the  manner  provided  by  the  Local  Government  Acts,  (a)  the  Local 
mode.  Government  Board  may,  on  the  application  of  such  authority,(A)  or  of 

any  ten  persons  rated  to  the  relief  of  the  poor  within  the  district, (c) 
declare  by  provisional  order((/)  that  the  expenses  of  such  authority  in- 
curred in  the  execution  of  this  Act  shall  be  defrayed  out  of  a  district  fund 
and  general  district  rate  to  be  levied  by  them  under  this  Act,  subject  to 
the  provisions  of  this  Act  with  respect  to  the  mode  of  defraying  in  certain 
cases  the  expenses  of  the  repair  of  highways. (<?) 

(a)  See  the  definition  in  Schedule  V.,  Part  I.,  post.  These  payments  were  generally 
charged  under  a  local  Act. 

(6)  This  apiplication  must  be  made  in  writing,  which  should  be  on  foolscap  folio 
paper,  and  in  the  case  of  the  authority  should  be  signed  by  their  clerk.  It  need  not 
be  sealed.  In  other  cases  the  signatures  should  if  possible  be  attached  at  the  foot  of 
the  written  application. 

(c)  No  specific  amount  of  rating  is  irecessary. 

(cZ)  See  section  297,  post,  as  to  the  provisional  orders  of  the  Local  Government 
Board. 

(e)  See  section  216,  p)Ost. 


General  District  Rate, 

District  fund  209.  In  the  district  of  every  urban  authority  whose  expenses  under 
account.  jii-gg^gj  defrayed  out  of  the  district  fund  and  general 

district  rate  there  shall  be  continued  or  established  a  fund  called  the 
district  fund  :(a)  a  separate  account  called  "the  district  fund  account" 
of  all  moneys  carried  under  this  Act  to  the  account  of  that  fund  shall  be 
kept  by  the  treasurer  of  the  urban  authority  ;  and  such  moneys  shall  be 
applied  by  the  urban  authority  in  defraying  such  of  the  expenses  charge- 
able thereon  under  this  Act  as  they  may  think  proper.  (A) 

(rt)  Tliougli  the  treasurer  is  to  keep  the  account  of  the  fund,  the  authority  should 
also  keep  a  proper  notice  of  it  in  their  ledger. 

(6)  Note  that  in  this  matter  the  authority  appears  to  have  an  alDsolute  discretion, 
though  the  next  section  only  enables  a  district  rate  to  be  made  when  the  district  fund 
is  insufficient  to  meet  the  expenses. 

ISbikino;  210.  For  the  purpose  of  defraying  any  expenses  chargeable  on  the 

tTict  rate.^^'  district  fund  which  that  fund  is  insufficient  to  meet,  the  urban 
authority(a)  shall  from  time  to  time,  as  occasion  may  require,  make  by 
writing  under  their  common  seal,  (6)  and  levy  in  addition  to  any  other 
rate  leviable  by  them  under  this  Act,  a  rate  or  rates  to  be  called  general 
K  ,_di§trict  rates." 

^       Any  such  rate  may  be  made  and  levied  either  prospectively  in  order 
.1  I      to  raise  money  for  the  payment  of  future  charges  and  expenses,  or  retro- 
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spectively  in  order  to  raise  money  for  the  payment  of  charges  and  Section  210. 
expenses  incurred  at  any  time  within  six  months  before  the  making  of  the 
rate  :(c)  in  calculating  the  period  of  six  months  during  which  the  rate 
may  be  made  retrospectively,  the  time  during  which  any  appeal  or  other 
proceeding  relating  to  such  rate  is  pending  shall  be  excluded. (t^) 

Public  notice (e)  of  intention  to  make  any  such  rate,  and  of  the  time 
when  it  is  intended  to  make  the  same,  and  of  the  place  where  a  state- 
ment(/)  of  the  proposed  rate  is  deposited  for  inspection,  shall  be  given 
by  the  urban  authority  in  the  week  immediately  before  the  day  on  which 
the  rate  is  intended  to  be  made,  and  at  least(</)  seven  days  previously 
thereto  ;(/«)  but  in  case  of  proceedings  to  levy  or  recover  any  rate  it  shall 
not  be  necessary  to  prove  that  such  notice  was  given. (i) 

(a)  Though  it  is  not  desirable  that  an  urban  authority  should  act  in  levying  rates 
if  not  duly  constituted,  it  is  nevertheless  very  doubtful  whether  the  legality  of  the 
election  can  be  tried  in  resisting  a  district  rate  levied  by  them.  See  Sched.  II., 
rule  70  (now  repealed  by  the  Local  Government  Act,  1894),  jwst,  and  Hoivitt  v. 
Manful,  6  E.  &  B.  736  ;  25  L.  J.  Q.  B.  411  ;  2  Jur.  (n.s.)  883  ;  20  J.  P.  387.  In  that 
case  the  board  had  required  the  justices  to  issue  their  distress  warrant  upon  which 
distress  the  action  of  rejilevin  was  brought  (as  to  this  see  Ex  parte  Gruinpsall  Local 
Board,  20  J.  P.  771).  The  point  was  not  absolutely  decided,  for  the  court  held  that 
the  local  board  were  legally  constituted.  It  had  been  held  that  the  validity  of  the 
election  of  members  of  a  board  of  guardians  could  not  be  c[uestioned  upon  a 
mandamus  to  enforce  a  contribution  for  the  relief  of  the  poor.  Reg.  v.  St.  Andretv's, 
Holhorn  {Guardians  of),  10  A.  &  E.  736. 

(6)  These  words  remove  a  ditficulty  raised  in  Reg.  v.  WorTcsop  Local  Board,  5  B.  &  S. 
951  ;  34  L.  J.  M.  C.  220  ;  11  Jur.  (n.s.)  1015  ;  12  W.  R.  710  ;  10  L.  T.  (n.s.)  297 ; 
28  J.  P.  596.    The  members  need  not  now  sign  the  rate. 

The  rates  which  can  now  be  levied  by  the  urban  sanitary  authority  under  this  Act 
are  the  general  district  rate,  the  water  rate,  the  highway  rate,  the  private  improve- 
ment rate,  and,  perhaps,  in  certain  special  cases,  a  burial  rate.  See  Sched.  III.,  Part 
3,  post. 

Care  must  be  taken  not  to  provide  in  the  general  district  rate  for  expenses  other- 
wise chargeable.  In  Dryden  v,  Putney  {Overseers  of),  1  Ex.  D.  223  ;  34  L.  T.  (n.s.) 
69  ;  40  J.  P.  263,  the  expenses  of  paving  a  footpath  had  been  improperly  charged  to 
the  general  rate,  and  the  board  were  afterwards  ordered  to  restore  to  the  general  rate 
the  sum  so  charged,  and  to  levy  the  amount  upon  the  owners  liable.  See  also  A  ttorney- 
General  v.  Wandsworth  District  Board  of  Works,  6  Ch.  D.  539  ;  64  L.  J.  Ch.  771. 
And  see  Attorney-General  v.  Newcastle-upon-Tyne  {Maijor,  tt'C,  of),  23  Q.  B.  D.  492  ; 
58  L.  J.  Q.  B.  558  ;  54  J.  P.  292,  affirmed  in  H.  L.  [1892],  A.  C.  568  ;  62  L.  J.  Q.  B. 
72  ;  56  J.  P.  836,  where  the  defendants  were  restrained  from  applying  a  l^orough  rate 
to  an  illegal  purpose. 

(c)  One  general  rate  may  be  made  to  include  both  past  and  future  expenses  if  the 
amount  of  each  is  shown  in  the  estimate.  A  question  was  raised  in  Reg.  v.  Worksop 
Local  Board,  supra,  as  to  the  effect  of  insufficiently  setting  out  the  sums  required  in 
respect  of  each  of  the  purposes  for  which  the  rate  was  made,  but  the  court  did  not 
decide  the  point. 

If  the  rate  purport  to  be  made  for  the  purposes  of  the  Act,  it  would  seem  that  it 
is  valid  in  itself,  and  that  any  objection  witn  reference  to  retrospect! veness  would 
properly  arise  upon  payment  made  by  the  board.  The  effect  of  the  section  is,  there- 
fore, to  legalize  retrospective  payment  out  of  the  rate,  provided  the  charges  or 
expenses  have  been  incurred  within  six  months  before  the  making  of  the  rate.  No 
validity  is  given  to  payments  in  respect  of  debts  incurred  beyond  that  time,  except 
when  the  charges  are  expressly  authorised  by  this  or  some  previous  Act.  Since  the 
decision  in  Waddington  v.  City  of  London  Union,  E.  B.  &  E.  370  ;  28  L.  J.  M.  C. 
113  ;  22  J.  P.  755  ;  5  Jur.  (n.s.)  242,  it  will,  perhaps,  be  a  good  ground  of  appeal 
against  the  rate  that  it  is  to  be  applied  to  pay  debts  due  beyond  the  limited  time. 

In  determining  what  is  the  meaning  of  the  term  clmrges,  reference  should  be  made 
to  Reg.  V.  Rotherham  Local  Board,  8  E.  &  B.  906  ;  4  Jur.  (n.s.)  261  ;  27  L.  J.  Q.  B. 
156  ;  22  J.  P.  641.  There  it  was  held  that  a  judgment  recovered  against  a  local  board 
was  a  charge,  and  that  the  satisfaction  thereof  having  been  postponed  by  mutual 
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Note  to  agreement  for  a  definite  period,  the  six  months  did  not  begin  to  rnn  until  the  expira- 
Section  210.  tion  of  that  period,  so  that  a  rate  coiild  be  levied  within  six  months  therefrom.  And 
as  the  judgment  was  not  satisfied,  the  court  issued  a  mandanms  to  the  local  board  to 
make  a  rate  to  discharge  the  judgment. 

Where  certain  commissioners  were  turned  into  a  local  board,  having  incurred 
certain  liabilities  which,  by  the  order  constituting  the  local  board,  were  charged  upon 
their  property,  it  was  held  that  the  board  were  bound  to  make  a  rate  to  dis- 
charge this  liabilitv,  notwithstanding  the  lapse  of  this  period.  IFard  v.  Lowndes, 
1  E.  &  E.  940  ;  6  Jur.  (n.s.)  247  ;  29  L.  J.  Q.  B.  40  ;  8  W.  E.  81  ;  1  L.  T.  (n.S.)  268  ; 
23  J.  P.  357.  The  ground  of  this  decision  was  that  the  debt  was  not  a  charge 
incurred  by  the  boarcl  within  the  meaning  of  the  section,  and  that  the  board  had 
power,  under  the  order  declaiing  the  debt  to  be  a  charge  on  the  rates,  to  levy  a 
rate  to  defray  it  witliout  limitation  or  time. 

A  plaintiff  in  his  decharation  prayed  a  writ  of  mandamus  to  compel  a  local  board 
to  levy  a  rate  and  pay  him  the  amount  awarded.  The  damage  for  which  compensa- 
tion was  claimed  occurred  more  than  six  months  before  the  application,  but  the 
award  was  niade  within  six  months.  The  board  resisted  the  claim  on  the  ground 
that  the  expenses  for  which  it  was  sought  to  compel  them  to  levy  the  rate  had  not 
been  incurred  within  the  six  months  prescribed  by  the  corresponding  section  of  the 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  89.  It  was  held  that  the  plaintiff 
was  entitled  to  his  writ,  for  that  the  next  six  months  must  be  reckoned  from  the 
time  that  the  award  was  made.  Ringland  v.  Lowndes,  15  C.  B.  (n.S.)  173  ;  33  L.  J. 
C.  P.  25  ;  12  W.  R.  168  ;  9  L.  T.  (n.s.)  479. 

A  local  board  having  erroneously  made  a  special  rate,  B.  paid  his  quota  before  the 
error  was  discovered.  Five  years  afterwards  he  commenced  an  action  against  the 
board  to  recover  the  money  back,  and  obtained  a  judgment,  and  afterwards  sued  them 
on  the  judgment,  demanding  in  his  declaration,  a  mandamus  to  them  to  make  and 
levy  a  rate  for  the  purpose  of  satisfying  tlie  judgment: — Held,  assuming  the  debt 
so  contracted  by  tlie  board  to  be  a  charge,  B.  was  not  entitled  to  a  mandamus  to  levy 
a  rate  as  the  oiiginal  action  was  not  commenced  within  six  months  after  tlie  charge 
was  incurred.  Burland  v.  Kingston-upon-HuU  Local  Board,  3  B.  &  S.  271  ;  9  Jur. 
(n.S.)  275  ;  32  L.  J.  Q.  B.  17  ;  11  W.  R.  33  ;  7  L.  T.  (n.s.)  316  ;  27  J.  P.  230.  In 
the  same  case  it  was  decided  that  it  is  no  answer  to  an  application  for  a  mandamus 
to  levy  a  rate  in  such  a  case  that  the  board  may  possibly  have  funds  to  pay  the 
amount  required,  and  that  a  fresh  rate  may  not  be  necessary. 

For  an  instance  of  the  claim  of  a  mandamus  being  inapplicable,  see  Bush  v. 
Beavan,  ante,  p.  262.  In  an  Irisli  case,  Reg.  v.  Tranmore  Drainage  Board,  30  L.  R.  Ir. 
329,  a  contractor  who  had  obtained  judgment  against  a  drainage  board  for  extra 
works  executed  by  him  under  agreement  with  the  board,  but  not  specified  in  the 
final  award,  applied  for  a  mandamus  to  compel  the  boai'd  to  levy  a  rate  to  satisfy  the 
judgment,  but  it  was  held  that  the  mandamus  should  be  refused  as  rates  were 
leviable  by  the  board  for  the  m  iintenance  of  works  only  and  not  for  their  con- 
struction, which  was  otherwise  provided  for. 

Where  a  judgment  was  recovered  against  a  local  board  in  an  action  commenced 
after  the  exjairation  of  six  months  from  the  accrual  of  the  right  of  action,  and  a 
mandamus  was  sued  out  within  six  months  to  enforce  the  judgment,  the  Court  of 
Queen's  Bench  held  that  a  peremptory  writ  might  be  granted  if  sufficient  cause  were 
shown  to  excuse  the  delay  in  commencing  tlie  action.  Worthington  v.  Hidton,  L.  R. 
1  Q.  B.  63  ;  6  B.  &  S.  943  ;  12  Jur.  (n.s.)  73  ;  35  L.  J.  Q.  B.  61  ;  14  W.  R.  632  ;  13 
L.  T.  (n.s.)  463  ;  30  J.  P.  22.  Referring  to  this  case,  and  that  of  Eeg.  v.  Botherham 
Local  Board,  ante,  Lord  Blackburn,  in  Julius  v.  Bishop  of  Oxford,  4  App.  Gas.,  at 
p.  243,  said  :  "  Though  the  giving  of  a  power  is  prima  facie  merely  enabling  the 
donee  to  act,  and  so  may  not  inaccurately  be  said  to  be  equivalent  to  saying  he  may 
act,  yet  if  the  object  of  giving  the  power  is  to  enable  the  donee  to  effectuate  a  right, 
then  it  is  the  duty  of  the  donee  of  the  power  to  exercise  the  power  when  those  who 
have  the  power  call  upon  him  to  do  so.  Thus,  in  11  &  12  Vict.  c.  63,  s.  89  (see  ante), 
the  words  are,  '  The  local  board  mxj.y  make  rates  prospectively,'  &c.  ;  yet  on  the 
application  of  a  judgment  creditor  a  mandamus  will  go  to  compel  the  making  of  a 
rate  for  the  purpose  of  satisfying  a  judgment  within  six  months  after  the  judgment; 
has  been  obtained."  These  decisions  seem  to  afford  a  means  by  which  a  local  board 
may  evade  the  limitation  imposed  by  the  statute,  when  they  are  desirous  of  paying 
the  debt. 

In  Swire  v.  Burley  Local  Board,  33  L.  T.  (o.s.)  222,  a  rule  for  a  mandamus  to  levy  a 
rate  for  the  payment  of  a  debt  was  made  absolute  when  the  work,  payment  for  which 
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was  claimed,  was  done  in  1857,  but  the  judgment  was  not  obtained  until  1859,      Note  to 
Erle,  J.,  remarking  that  there  had  been  no  wilful  delay,  but  the  judgment  had  been  Section  210. 
delayed  by  misfortune.    In  this  case,  however,  tlie  writ  had  been  issued  within  six 
months  from  the  completion  of  the  work. 

But  Avhere  through  the  delay  of  the  plaintiffs  it  was  necessary  for  the  defendants, 
a  local  board,  to  have  the  authority  of  a  mandatmis  to  justify  them  in  paying  a  sum  of 
money,  the  court  refused  to  malce  a  rule  absolute  calling  on  them  to  pay  the  costs  of 
the  mandamus  {Reg.  v.  Burleigh  Local  Board,  1  L.  T.  (n.s.)  92),  Blackburn,  J., 
said  :  "  In  this  case  judgment  was  not  signed  until  two  years  after  verdict  ;  and  that 
circumstance  alone  was  sutticient  to  render  it  desirable  that  the  local  board  should  Ije 
justified  in  making  the  payment  by  the  authority  of  a  mandamus.  There  has  been  a 
delay  of  two  years,  and  a  great  part  of  that  time  has  not  been  satisfactorily  accounted 
for." 

An  incorporated  body  having  raised  money  under  statutory  powers  by  debentures 
issued  some  of  their  debentures  to  one  of  their  own  body  in  payment  of  goods 
supjDlied  by  him,  such  a  transaction  being  illegal  under  the  statute  by  which  they 
were  constituted  a  corporate  body  : — Held,  that  in  an  action  by  the  executors  of  an 
innocent  holder  for  value  of  such  securities,  the  same  having  been  transferred  to 
him  from  the  original  mortgagee  in  the  manner  provided  by  the  statute,  they  were 
estopped  from  setting  up  as  an  offence  the  oiiginal  illegality  of  the  transaction,  and 
that  under  the  Common  Law  Procedure  Act,  1854,  s.  68,  the  writ  was  in  the  proper 
form  in  praying  for  a  mandamus  to  compel  them  to  apply  the  money  in  their  hands 
raised  under  the  powers  of  the  statute  and  applicable  to  that  purpose,  and  that  it 
was  not  necessary  that  the  mandamus  should  direct  the  defendants  to  levy  a  rate 
for  the  purpose  of  satisfying  the  plaintiff's  demand.  Webh  v.  Heme  Bay  Gom.mis- 
sioners,  L.  E.  5  Q.  B.  642  ;  39  L.  J,  Q.  B.  221  ;  22  L.  T.  (n.s.)  745  ;  19  W.  R.  241  ; 
34  J.  P.  629. 

At  the  time  when  the  parish  of  B.  was  by  a  provisional  order  separated  from  the 
local  government  district  of  M.,  the  special  district  rates  of  that  district  were  mort- 
gaged for  the  unexpired  period  of  twenty-three  years  to  secure  the  repayment  of  a 
debt  which  had  previously  been  incurred  by  the  local  board  of  the  district  of  M. 
The  statute  24  &  25  Vict.  c.  39,  which  confirmed  the  provisional  order,  apportioned 
the  amount  which  the  parish  of  B.  should  contribute  towards  the  payment  of  such 
debt,  and  provided  that  the  overseers  of  that  parish  should  raise  the  annual  instal- 
ments required  to  pay  off  the  sum  the  parish  of  B.  was  to  contribute  in  the  name 
and  as  part  of  the  rates  levied  within  such  pailsh  for  the  relief  of  the  poor.  In 
July,  1883,  the  local  board  paid  off'  the  last  instalment  of  principal  and  interest  due 
under  the  mortgage,  and  on  the  25th  March,  1884,  demanded  from  the  overseers  of 
the  parish  of  B.  payment  of  the  amount  due  from  the  parish  since  the  13tli  January, 
1879,  up  to  which  date  the  parish  had  duly  contributed  in  accordance  with  the 
24  &  25  Vict.  c.  39.  The  demand  not  having  been  complied  with,  ajjplication  was 
made  for  a  mandamus  to  compel  the  overseers  to  levy  a  rate  in  order  to  jjay  the 
amount  in  arrear.  It  was  held  that  the  obligation  imposed  by  the  statute  on  the 
parish  of  B.  was  that  they  should  jiay  their  proportion  of  the  debt  annually,  and 
that  the  effect  of  the  granting  of  the  mandamus  would  be  to  enforce  the  levy  of 
retrospective  rates  ;  and  the  court  therefore  discharged  the  rule.  Reg.  v.  Bedlington 
Overseers,  48  J.  P.  486. 

It  ought  to  be  added  that  the  wiit  of  mandamus,  being  a  prerogative  writ,  is  not  a 
writ  of  right.  The  granting  of  it  is,  therefore,  discretionaiy.  Reg.  v.  All  Saints', 
Wigan,  1  App.  Gas.  611  ;  35  L.  T.  (n.s.)  381  ;  25  W.  R.  128  ;  41  J.  P.  132.  The 
application  for  it  must  be  made  to  the  Queen's  Bench  Division.  Per  Brett,  L.J.,  in 
Glossop  V.  Heston  and  Isleworth  Local  Board,  ante,  p.  46. 

It  is  to  be  observed  that  this  section  applies  only  to  urban  authorities.  As  to 
when  a  rate  is  bad  as  being  retrospective,  see  Harrison  v.  Stichiey,  2  H.  L.  C  108  ; 
Jones  V.  Johnson,  5  Ex.  862  ;  15  J.  P.  21  ;  Woods  v.  Reed,  2  M.  &  W.  777  ;  Rcq.  v. 
Maidenhead  {Mayor,  Sj-c.,  of),  9  Q.  B.  D.  494  ;  51  L.  J.  Q.  B.  444  ;  46  J.  P.  724  ; 
Jersey  {Earl  of)  v.  Uxhridge  Rural  Sanitary  Authority,  [1891]  3  Ch.  183  ;  60 
L.  J.  Ch.  833  ;  64  L.  T.  (n.s.)  858  ;  7  T.  L.  R.  568  ;  Caistor  Union  v.  North  Kelseij 
{Overseers  of),  59  L.  J.  M.  C.  102  ;  62  L.  T.  (n.s.)  731  ;  Easton  v.  Nar  Valley  Drainage 
Commissioners,  8  T.  L.  R.  649.  But,  as  above  stated,  this  objection  must  be  taken  on 
appeal  against  the  rate. 

{d)  This  provision  was  introduced  into  21  &  22  Vict.  c.  98,  s.  54,  because  the  law 
officers  of  the  Crown  had  advised,  in  1854,  that  if  a  rate  were  quashed  on  appeal,  the 
six  months'  period  was  not  extended,  and  that  any  rate  of  a  retrospective  character 
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Note  to  would  still  be  limited  to  that  period  independently  of  its  date.  But  it  is  not  easy  to 
Section  210.  see  how  the  clause  is  to  l3e  worked  out.  It  appears  to  depend  upon  a  result  not 
—  ascertained  at  the  time  when  the  rate  is  made.  It  is  impossible  to  declare  that  sub- 
sequent events  can  render  an  absolute  act  which  was  legally  valid  when  done,  such 
as  the  making  of  the  rate,  invalid  at  the  time  of  its  being  made.  But  the  delay  caused 
by  the  appeal,  and  litigation  arising  out  of  it,  may  affect  the  legality  of  payments  out 
of  the  rate. 

(e)  There  is  no  precise  direction  as  to  how  this  notice  is  to  be  published,  but  it  will 
be  best  to  follow  the  course  adopted  with  regard  to  all  notices  of  a  public  natiire 
required  to  be  given  by  the  authority. 

(/)  It  is  by  no  means  clear  what  is  meant  by  this  statement ;  probably  it  is  the 
draft  of  the  proposed  rate,  which,  being  open  to  inspection,  may  be  corrected,  if 
erroneoiis,  before  it  is  sealed. 

(g)  These  words  mean  that  both  days  are  to  be  exclusive.  R.  v.  Shropshire  J  J.,  8 
A.  &  E.  173  ;  Young  v.  Higgon,  6  M.  &  W.  49. 

Qi)  It  is  not  apparent  for  what  object  this  notice  is  to  be  given,  as  no  ratepayer  can 
interfere  to  prevent  the  rate  from  being  made,  unless,  indeed,  the  matter  be  of 
sufficient  importance  to  justify  an  application  to  the  High  Court  of  Justice  for  an 
injunction. 

(i)  But  if  it  be  shown  that  the  notice  Avas  not  given,  the  question  will  arise  whether 
this  notice  is  a  necessary  condition  precedent,  or  whether  this  provision  is  directory 
only.  It  will  be  seen  hereafter  (section  222,  post)  that  the  publication  of  the  rate  is 
not  a  condition  jDrecedent,  and  there  are  no  words  of  avoidance  in  the  text  in  case  the 
notice  is  not  given. 


fcc^o^f^T^*^'  1     211'  ^it^  respect  to  the  assessment  and  levying  of  general  district 
distnct^rate.^  rates  under  this  Act  the  following  provisions  shall  have  effect  :(a) 
(namely,) 

(1.)  General  district  rates  shall  he  made  and  levied  on  the  occu- 
pier of  all  kinds  of  property  for  the  time  being  by  law  assess- 
able(i)  to  any  rate  for  the  relief  of  the  poor,  and  shall  be 
assessed  on  the  full  net  annual  valuefo)  of  such  property, 
ascertained  by  the  valuation  list(f^)  for  the  time  being  in  force, 
or,  if  there  is  none,  by  the  rate  for  the  relief  of  the  poor  made 
next  before  the  making  of  the  assessment  under  this  Act,  sub- 
ject to  the  following  exceptions,  regulations,  and  conditions  ; 
(namely,) 

(rt.)  The  owner, (<>)  instead  of  the  occupier,  may  at  the  option 
of  the  urban  authority  be  rated  in  cases — 

Where  the  rateable  value(/)  of  any  premises 
liable  to  assessment  under  this  Act  does  not 
exceed  the  sum  of  ten  pounds  ;  or 

Where  any  premises  so  liable  are  let  to  weekly 
or  monthly  tenants  ;  or 

Where  any  premises  so  liable  are  let  in  separate 
apartments,  or  where  the  rents  become  pay- 
able or  are  collected  at  any  shorter  period  than 
quarterly  -.{g) 

Provided  that  in  cases  where  the  owner  is  rated  instead  of  the 
occupier  he  shall  be  assessed  on  such  reduced  estimate  as  the 
urban  authority  deem  reasonable  of  the  net  annual  value,  not 
being  less  than  two-thirds  nor  more  than  four-fifths  of  the  net 
annual  value  ;  and  where  such  reduced  estimate  is  in  respect  of 
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tenements(/i)    -vvhethei-   occupied  or  unoccupied,   then  such  Section  211. 
assessment  may  be  made  on  one-half  of  the  amount  at  which 
such  tenements  would  be  liable  to  be  rated  if  the  same  were 
occupied  and  the  rate  were  levied  on  the  occupiers  :(/) 

(6.)  The  owner  of  any  tithes,  or  of  any  tithe  commutation 
rentcharge,(/i;)  or  the  occupier  of  any  land  used  as 
arable,  meadow,  or  pasture  ground  only,(/)  or  as 
woodlands,  (to)  market  gardens,  or  nursery  grounds, 
and  the  occupier  of  any  land  covered  with  water,  (t?) 
or  used  only  as  a  canal  or  towing-path  for  the 
same,  (o)  or  as  a  i*ailway,(p)  constructed  under  the 
powers  of  any  Act  of  Parliament(§')  for  public  con- 
veyance, shall  be  assessed  in  respect  of  the  same  in 
the  proportion  of  one-fourth  part  only  of  such  net 
annual  value  thereof : 

(c.)  If  within  any  urban  district  or  part  of  such  district 
any  kind  of  property  is  exempted  from  rating  by  any 
local  Act  in  respect  of  all  or  any  of  the  purposes 
for  which  general  district  rates  may  be  made  under 
this  Act,  the  same  kind  of  property(9')  shall,  in 
respect  of  the  same  purposes,  and  to  the  same  extent 
within  the  parts  to  which  the  exemption  applies  (but 
not  further  or  otherwise),  be  exempt  from  assess- 
ment to  any  general  district  rates  under  this  Act 
unless  the  Local  Government  Board  by  provisional 
order  otherwise  direct.(5) 

If  at  the  time  of  making  any  general  district  rate  any  premises 
in  respect  of  which  the  rate  may  be  made  are  unoccupied, (i) 
such  premises  shall  be  included  in  the  rate,  but  the  rate  shall 
not  be  charged  on  anj  person  in  respect  of  the  same  while  they 
continue  to  be  unoccupied  ;  and  if  any  such  premises  are  after- 
wards occupied  during  any  part  of  the  period  (w)  for  which  the 
rate  was  made  and  before  the  same  has  been  fully  paid,  the 
name  of  the  incoming  tenant  shall  be  inserted  in  the  rate,  and 
thereupon  so  much  of  the  rate  as  at  the  commencement  of  his 
tenancy  may  be  in  proportion  to  the  remainder  of  the  said 
pei'iod  shall  be  collected,  recovered,  and  paid  in  the  same 
manner  in  all  respects  as  if  the  premises  had  been  occupied  at 
the  time  when  the  rate  was  made  : 

If  any  owner  or  occupier  assessed  or  liable  to  any  such  rate 
ceases  to  be  owner  or  occupier  of  the  premises  in  respect 
whereof  he  is  so  assessed  or  liable,  before  the  end  of  the  period 
for  which  the  rate  was  made,  and  before  the  same  is  fully  paid 
off,  he  shall  be  liable  to  pay  only  such  part  of  the  rate  as  may 
be  in  proportion  to  the  time  during  which  he  continues  to  he 
such  owner  or  occupier  ;{v)  and  in  every  such  case  if  any 
person  afterwards  become  owner  or  occupier  of  the  premises 
during  part  of  the  said  period,  he  shall  pay  such  part  of  the 
rate  as  may  be  in  proportion  to  the  time  during  which  he  con- 
tinues to  be  such  owner  or  occupier,  and  the  same  shall  be 
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Section  211.  recovered  from  him  in  the  same  manner  as  if  he  had  been 

originally  assessed  or  liable  : 

(4.)  The  urban  authority  may(it')  divide  their  district  or  any  street(.«) 
therein  into  parts  (?/)  for  all  or  any  of  the  purposes  of  this  Act, 
and  from  time  to  time  abolish  or  alter  any  such  divisions,  and 
may  make  a  separate  assessment  on  any  such  part  for  all  or 
any  of  the  purposes  for  which  the  same  is  formed  ;  and  every 
siich  part,  so  far  as  relates  to  the  purposes  in  respect  of  which 
such  separate  assessment  is  made,  shall  be  exempt  from  any 
other  assessment  imder  this  Act :  Provided  that  if  any  expenses 
are  incurred  or  to  be  incurred  in  respect  of  two  or  more  parts 
in  common  the  same  shall  be  apportioned  between  them  in  a 
fair  and  equitable  manner. (2) 

(a)  In  South  Wales  Eaihoay  Gompamj  v.  Swansea  Local  Board  (infra),  Erle,  J., 
commenting  upon  the  corresponding  jjrovisions  of  the  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  63),  s.  88,  said  :  "  The  general  scheme  of  the  enactment  is  that  the 
occupiers  of  the  classes  of  property  most  benefited  by  the  expenditure  of  the  district 
rates  shall  be  liable  to  be  rated  at  a  higher  I'ate,  the  occupiers  of  the  classes  less 
benefited  at  a  lower  rate,  and  the  class  of  property  most  benefited  is  that  which  is 
occujjied  immediately  for  the  purpose  of  residence,  and  the  kinds  of  property  not  so 
occupied  are  not  to  be  rated  so  highly." 

(b)  Eeference  must  be  made  to  text  books  on  the  law  of  rating  in  order  to  deter- 
mine what  properties  are  by  law  assessable  to  the  poor  rate.  The  princij^al  exemp- 
tions from  rating  are  Crown  property,  such  as  E.oyal  Palaces,  the  Houses  of  Parlia- 
ment ;  Government  ofirces,  such  as  the  Post  Office,  the  Horse  Guards,  and  the 
Admiralty,  Leith  Harbour  (Gommissioners  of)  v.  The  Inspector  of  the  Poor,  L.  R.  1 
H.  L.  Sc.  17  ;  local  post  offices.  Smith  v.  Birmingham  {Guardians  of),  7  E.  &  B.  483  ; 
26  L.  J.  M.  C.  105  ;  3  Jur.  (n.s.)  769  ;  bridges  in  tlie  occupation  of  tlie  Commissioners 
of  Works,  Beg.  v.  McGann,  L.  R.  3  Q.  B.  141  ;  37  L.  J.  M.  C.  123  ;  16  W.  R.  985  ;  19 
L.  T.  (n.s.)  115  ;  32  J.  P.  579  ;  barracks,  Lord  Amherst  v.  Lord  Sommers,  2  T.  R.  372  ; 
prisons,  Gambier  v.  Lydford  (Gverscers  of),  3  E.  &  B.  346  ;  23  L.  J.  M.  C.  69  ;  18  J.  P. 
456  ;  18  Jur.  352  ;  county  buildings,  such  as  courts  of  assize  and  quarter  sessions, 
judges'  lodgings,  police  stations,  &c.,  Beg.  v.  St.  Martin's,  Leicester,  L.  R,  2  Q.  B.  493  ; 
8  B.  &  S.  536  ;  36  L.  J.  M.  C.  99  ;  16  L.  T.  (n.s.)  625  ;  15  W.  R.  1036  ;  31  J.  P.  613  ; 
Shoivers  v.  Chelmsford  Union  [1891],  1  Q.  B.  339  ;  60  L.  J.  M.  C.  55  ;  64  L.  T.  (n.s.) 
755  :  39  W.  R.  231  ;  55  J.  P.  8  ;  7  T.  L.  R.  81  ;  county  courts,  Hodgson  v.  Garlisle 
Local  Board,  8  E.  &  B.  116  ;  4  Jur.  (n.s.)  160  ;  21  J.  P.  421  ;  Nicholson  v.  Holborn 
Union,  18  Q.  B.  D.  161  ;  56  L.  J.  M.  C.  54  ;  55  L.  T.  (n.s.)  775  ;  35  W.  R.  230  ;  51 
J.  P.  341  ;  Macharg  v.  Stohe-upon-Trent  Assessment  Gommittee,  48  J.  P.  775  ;  volunteer 
drill  halls  and  storehouses,  Pearson  v.  Holhorn  Union  [1893],  1  Q.  B.  389  ;  62  L.  J. 
M.  C.  77;  68  L.  T.  (n.s.)  351  ;  57  J.  P.  169  ;  5  R.  290,  &c.  There  are  also  exemp- 
tions by  virtue  of  statutes,  such  as  personal  property  under  3  &  4  Vict.  c.  89,  an  Act 
which  is  renewed  annually  ;  turnpike  tolls,  under  3  Geo.  4,  c.  125,  s.  51,  and  4  Geo.  4, 
c.  95,  s.  31  ;  churches  and  places  of  religious  worship,  under  3  &  4  Will.  4,  c.  30  ; 
Sunday  and  ragged  schools,  under  32  &  33  Vict.  c.  40;  properties  occupied  Ijy 
societies  instituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively, 
under  6  &  7  Vict.  c.  36  (see  Art  Union  of  London  v.  Savoy  {Overseers  of)  [1894],  2 
Q.  B.  609  ;  63  L.  J.  M.  G.  253  ;  71  L.  T.  (n.s.)  40  ;  42  W.  R,  690  ;  59  J.  P.  20  ;  9  R. 
690  ;  10  T.  L.  R.  576),  and  a  few  others  of  less  importance.  As  to  the  privilege  of  an 
ambassador  and  his  suite  from  payment  of  rates,  see  Parkinson  v.  Potter,  16  (J.  B.  D. 
152  ;  55  L.  J.  Q.  B.  153  ;  53  'L.  T.  (n.s.)  818  ;  31  W.  R.  215  ;  50  J.  P.  470  ; 
Macartney  v.  Gctrbutt,  24  Q.  B.  D.  368  ;  62  L.  T.  (n.s.)  656  ;  38  W.  R.  559  ;  54  J.  P. 
437  ;  6  T.  L.  R.  214. 

It  is  not  now  a  ground  of  exemption  from  rating  that  the  property  is  occupied  for 
public  purposes.  Mersey  Docks  and  Harbour  Board  Trustees  v.  Cameron,  11  H.  L.  Gas. 
443  ;  20  C.  B.  (n.s.)  56  ;'  35  L.  J.  M.  C.  1  ;  11  Jur.  (n.s.)  746  ;  13  W.  R.  1069  ;  12 
L.  T.  (N.s.)  643. 

Unoccupied  property  cannot  be  rated.  Smith  v.  New  Forest  Union,  61  L.  T.  (n.s.) 
870;  54  J.  P.  324  ;  6  t.  L.  R.  31. 
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Upon  similar  words  in  a  local  Act,  it  was  held  that  the  ovmer  of  unoccupied  and  Note  to 
unfurnished  j^remises  was  not  rateable.  Sligo  (Corporation  of)  v.  Wynne,  7  Jr.  E.  C.  L.  Section  21L 
465.  As  to  tlie  rating  of  houses  occupied  only  by  caretakers,  see  Yates  v.  Overseers  of 
GhorUon-upon-Medlock,  48  L.  T.  (n.s.)  872  ;  47  J.'  P.  630  ;  Hicks  v.  Overseers  of  Dun- 
stable, 48  J.  P.  326.  A  workhouse  was  held  to  be  rateable  by  virtue  of  similar  words 
in  21  &  22  Vict.  c.  98,  s.  55.  Toxteth  Park  {Guardians  of)  v.  Toxteth  Park  Local 
Board,  30  L.  J.  M.  C.  154  ;  1  B.  &  S.  167  ;  4  L.  T.  (n.s.)  283  ;  9  W.  R.  691  ;  25  J.  P. 
645.  Some  recent  decisions  on  the  rating  of  various  kinds  of  property  may  here  l;)e 
mentioned.  As  to  the  rating  of  iDroperty  purchased  by  the  Postmaster-General  under 
the  Telegrapli  Acts,  see  St.  Gabriel,  Fenchurch  (Overseers  of)  v.  Williams,  16  Q.  B.  D. 
649  ;  55  L.  J.  M.  C.  14  ;  34  W.  R.  256  ;  50  J.  P.  533.  As  to  the  rating  of  telegraph 
and  telephone  wires,  see  Paris  and  New  York  Telegraph  Gompami  v.  Penzance  Union, 
12  Q.  B.  D.  552  ;  53  L.  J.  M.  C.  189  ;  50  L.  T.  (n.s.)  790  ;  32  W.  R.  859  ;  48  J.  P. 
693  ;  Lancashire,  &c.,  Telephone  Exchange  Gomp)any  v.  Manchester  (Overseers  of),  14 
Q.  B.  D.  267  ;  54  L.  J.  M.  C.  63  ;  52  L.  T.  (n.s.)  793  ;  33  W.  R.  203  ;  49  J.  P.  724. 
As  to  the  rating  of  l^oard  schools,  see  Reg.  v.  West  Brornivich  School  Board,  13  Q.  B.  D. 
929  ;  53  L.  J.  M.  C.  153  ;  52  L.  T.  (n.s.)  164  ;  32  W.  R.  866 ;  48  J.  P.  808 ;  Reg.  v. 
London  School  Board,  34  W.  R.  583  ;  50  J.  P.  519  ;  O^ven's  Gollcqe  v.  Overseers  of 
Ghorlton-upon-Medloch,  18  Q.  B.  D.  403  ;  56  L.  J.  M.  C.  29  ;  56  L.  T.  (n.s.)  373  ;  35 
W.  R.  236  ;  51  J.  P.  356.  As  to  the  rating  of  a  payment  in  lieu  of  tithes,  see  Reg.  y. 
Ghristopherson,  16  Q.  B.  D.  7  ;  55  L.  J.  M.  0. 1 ;  53  L.  T.  (n.s.)  804 ;  34  W.  R.  86 ;  50  J.  P. 
212  ;  Esdailev.  London  (Gity  of)  Assess7iient  Gommittee,  19  Q.  B.  D.  431 ;  56  L.  J.  M.  C. 
149  ;  57  L.  T.  (n.s.)  749  ;  35  W.  R.  722  ;  51  J.  P.  564  ;  JSdvjardsv.  St.  Olave's  Union,  8 
T.  L.  R.  647.  As  to  the  rating  of  machinery,  see  Ttpie  Boiler  Works  Gompany  v. 
Tynemouth  (Gvardians  of),  18  Q.  B.  D.  81  ;  56  L.  J.  M.'  C.  8  ;  55  L.  T.  (n.s.)  825  ;  35 
W.  R.  110  ;  51  J.  P.  420  ;  Giffard  v.  Ghard  Union,  63  L.  T.  (n.s.)  249,  affirmed  in  Ct. 
of  App.,  6  T.  L.  R.  431  ;  Hoyle  v.  OWmm  Union  [1894],  2  Q.  B.  372  ;  63  L.  J.  M.  C. 
178  ;  70  L.  T.  (n.s.)  741  ;  58  .1.  P.  669  ;  9  R.  287.  As  to  the  rating  of  a  railway  let  at 
a  fixed  rent,  see  Altrincham  Union  v.  Cheshire  Lines  Committee,  15  i}.  B.  D.  597  ;  50  J.  P. 
85  ;  North  and  South  W estern  Railway  Gompany  v.  Brentford,  Union,  13  App.  Cas.  592  ; 
58  L.  J.  M.  C.  95  ;  60  L.  T.  (n.s.)  274  ;  Manchester,  Sheffield,  and  Lincolnshire  Railway 
v.  Doncaster  Union,  69  L.  T.  (n.s.)  350  ;  57  J.  P.  792  ;  10  T.  L.  R.  567.  As  to  the 
rating  of  a  reformatory  school,  see  Tunniclife  v.  Birkdale  (Overseers  of),  20  Q.  B.  D. 
450  ;  59  L.  T.  (n.s.)  190  ;  36  W.  R.  360  ;  52'j.  P.  452  ;  and  of  an  industrial  school, 
see  Durham  County  Council  v.  Ghester-le-Street  Assessment  Committee  [1891],  1  Q.  B.  330  ; 
60  L.  J.  M.  G.  9  ;  63  L.  T.  (n.s.)  461  ;  39  W.  R.  188  ;  54  J.  P.  759 ;  7  T.  L.  R.  35.  As  to 
the  rating  of  sewage  farms  and  pumping  stations,  ae^  Burton-on-Trent  (Matjor,  <Scc., 
of)  V.  Egqington  (Churchwardens  of),  24  Q.  B.  D.  197  ;  59  L.  J.  M.  G.  1 ;  62  L.T.  (n.s.) 
512  ;  38  W.  R.  181  ;  54  J.  P.  453  ;  6  T.  L.  R.  67  ;  London  County  Council  v.  Erith 
Churchwardens  [1893],  A.  C.  562  ;  63  L.  J.  M.  C.  9  ;  69  L.  T.  (n.s.)  725  ;  42  W.  R. 
330  ;  57  J.  P.  821  ;  6  R.  22  ;  Leicester  Corpmration  v.  Beaumont  Leys  Churchwardens, 
63  L.  J.  M.  G.  136  ;  70  L.  T.  (n.s.)  659;  10  R.  401.  As  to  the  rating  of  docks,  see 
Sculcoates  Union  v.  Hull  Docks  Company  [1895],  A.  G.  136  ;  64  L.  J.  M.  G.  49  ;  71  L.  T. 
(n.s.)  642.  As  to  the  rating  of  harbour  tolls  and  dues,  see  Sutton  Harbour  Lmprovement 
Coynpany  v.  Plymouth  Guardians,  39  W.  R.  231  ;  Blyth  Harbour  Commissioners  v. 
Newsham  and  South  Blyth  Churchwardens  [1894],  2  Q.  B.  675  ;  63  L.  J.  M.  C.  274  ;  71 
L.  T.  (n.s.)  34  ;  59  J.  P.  4  ;  9  R.  618  ;  10  T.  L.  R.  562  ;  of  gasworks,  see  Edinburgh  Gas 
Light  Company  v.  Assessor  for  Leith,  14  Gt.  of  Sess.  Gas.  583  ;  Kinross  Gas  Light  Gom- 
•pany  v.  Assessor  for  Kinross,  17  ib.  850  ;  of  gas  mains  and  pipes,  Southport  (Mayor,  &c., 
of)  V.  Ormskirk  Assessment  Committee  [1894],  1  Q.  B.  196  ;  63  L.  J.  Q.  B.  250  ;  68  L.  T. 
(n.s.)  852  ;  42  W.  R.  153  ;  58  J.  P.  212  ;  9  R.  46 ;  of  a  drainage  tunnel  andjwatercourse, 
Holywell  Union  v.  Halkyn  District  Mines  Drainage  Company  [1895],  A.  G.  117;  64 
L.  J.  M.  G.  113  ;  71  L.  T.  (n.s.)  818  ;  11  T.  L.  R.  132.  As  to  the  rating  of  advertisement 
stations,  see  52  &  53  Vict.  c.  27,  and  Cha-ppell  v.  St.  Botolph  (Overseers  of)  [1892],  1  Q.  B. 
661  ;  65  L.  T.  (n.s.)  581  ;  40  W.  R.  192  ;  56  J.  P.  310  ;  Shelley  v.  Dillo7i,  30  L.  R.  Ir. 
304.  As  to  the  rating  of  market  tolls,  see  Williams  v.  West  Bronmcich  (Overseers  of), 
54  J.  P.  389.    As  to  the  rating  of  waterworl^s,  see  the  cases  cited  on  p.  78,  ante. 

(c)  See  the  definition  of  full  net  annal  value  in  section  4,  aritc,  p.  11. 

(d)  Though  there  is  no  further  description  of  this  list,  the  section  must  refer  to  the 
valuation  list  made  by  the  union  assessment  committee,  whicli  alone  shows  the 
annual  value  of  properties  assessed  to  the  poor  rate.  The  statutes  in  force  with 
reference  to  the  making  and  revising  of  the  valuation  lists  are  the  Union  Assessment 
Gommittee  Acts,  1862  and  1864  (25  &  26  Vict.  c.  103,  and  27  &  28  Vict.  c.  39).  The 
Local  Government  Act,  1848  (21  &  22  Vict.  c.  98),  s.  56,  enabled  the  local  board  at 
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Note  to     their  own  option  to  have  a  valuation  made  for  themselves,  hut  this  option  is  taken 
Section  211.  away,  and  the  valuation  list  must  now  be  followed,  or  the  poor  rate  in  the  very  few 
—         cases  when  there  is  no  such  list.    The  term  valuation  list  has  acquired  a  technical 
meaning. 

It  will  be  seen  that  section  221,  jjost,  provides  for  the  amendment  of  the  rate  when 
made. 

(e)  See  the  definition  of  owner  in  section  4,  ante,  ]>.  6.  59  Geo.  3,  c.  12,  s.  19,  and 
13  &  14  Vict.  c.  99,  contained  provisions  with  regard  to  the  assessment  of  owners  to 
the  poor  rate.  The  former  was  impliedly  repealed  {JVest  Ham  (GhurcMvardens  of)  v. 
Fourth  City  Mutual  Building  Society  [1892],  1  Q.  B.  654  ;  61  L.  J.  M.  C.  128  ;  66 
L.  T.  (n.s.)  350 ;  40  W.  E.  446  ;  56  J.  P.  438),  and  the  latter  expressly  repealed  by 
32  &  33  Vict.  c.  41,  s.  6,  so  far  as  it  relates  to  the  poor  rate  (and  see  45  &  46  Vict, 
c.  27,  as  to  highway  rates).  It  is  to  be  noticed  that  when  the  urban  authority 
determine  to  put  in  force  this  provision,  the  owner  is  to  be  rated.  The  statute  does 
not  require  the  occupier  to  be  rated  and  enable  the  owner  to  pay  the  rate  less  a  com- 
mission as  in  32  &  33  Vict.  c.  41,  s.  3. 

The  authority  may,  as  it  seems,  select  particular  owners  to  be  rated  instead  of  the 
occupiers,  and  omit  others.  The  words  of  the  section  give  the  authority  a  discretion 
in  this  respect. 

Note  that  this  provision  applies  only  where  there  is  an  occupier :  per  Lord  Cole- 
ridge, C.J.,  in  Reg.  v.  Barclay,  infra. 

(/)  This  appears  to  mean  the  net  rateable  value  as  distinguished  from  the  gross 
estimated  rental.  See  afterwards  in  the  section,  and  see  also  ante,  p.  11.  Eefer  also 
to  section  4,  ante,  p.  6,  for  tlie  definition  of  premises. 

Upon  any  change  in  the  rateable  value  of  tlie  premises  whereby  the  assessment  is 
iuereased  to  more  than  10/.,  the  owner  will  cease  to  be  rateable  under  this  provision. 
Nm-wood  {Overseers  of)  v.  Salter  [1892],  2  Q.  B.  118  ;  61  L.  J.  M.  C.  193  ;  67  L.  T.  (n.s.) 
376  ;  56  J.  P.  535  ;  8  T.  L.  R.  568. 

{g)  It  is  to  be  observed  that  where  the  premises  are  let  to  weekly  or  monthly 
tenants,  or  in  separate  apartments,  there  is  no  limit  as  to  the  annual  value,  and  in 
some  cases  the  authority  may  prefer  to  rate  the  actual  occupiers  instead  of  the  owners. 
The  provisions  of  59  Geo.  3,  c.  12,  s.  19,  may  be  usefully  compared  with  those  in  the 
text,  and  the  decision  of  the  House  of  Lords  upon  the  former  Act  may  be  referred  to. 
West  Ham  {Churchivardens  of)  v.  Hes,  8  App.  Gas.  386  ;  52  L.  J.  Q.  B.  650  ;  49  L.  T. 
(n.s.)  205  ;  31  W.  R.  928  ;  47  J.  P.  708. 

(/i)  Note  that  the  word  tenements  is  here  used  in  place  of  premises,  but  probably 
there  is  no  difference  in  the  meaning  of  the  enactment.  See  New  River  Company  v. 
St.  Pancras  (Vestry  of),  45  J.  P.  75. 

(i)  A  discretionary  power  is  here  given  to  the  urban  authority  to  rate  an  owner  in 
respect  of  tenements,  whether  occupied  or  unoccupied  ;  but  when  the  owner  is  so 
rated  the  authority  have  no  discretion  to  rate  him  at  an  amount  other  than  one-half 
the  rateable  value\  Reg.  v.  Barclay,  8  Q.  B.  D.  486  ;  51  L.  J.  M.  C.  47  ;  46  L.  T. 
(N.s.)  335  ;  30  W.  R.  672  ;  46  J.  P.  693  ;  (G.  A.)  affirming  the  decision  of  the  Queen's 
Bench  Division,  8  Q.  B.  D.  306  ;  51  L.  J.  M.  G.  27 ;  46  L.  T.  (n.s.)  102  ;  30  W.  R. 
472  ;  46  J.  P.  167. 

The  allowances  made  under  32  &  33  Vict.  c.  41,  ss.  3,  4,  in  the  case  of  a  poor  rate, 
are  different. 

(h)  For  the  proper  mode  of  rating  tithe  rentcharge  to  the  poor  rate,  see  Reg.  v. 
Goodchild  and  Reg.  v.  HawUns,  27  L.  J.  M.  C.  233  ;  E.  B.  &  E.  1  ;  22  J.  P.  14  ;  over- 
ruled in  some  respects  by  Reg.  v.  Sherford,  L.  R.  2  Q.  B.  503  ;  36  L.  J.  M.  C.  113  ;  8 
B.  &  S.  596  ;  16  L.  T.  (n.s.)  663  ;  15  W.  R.  1035  ;  31  J.  P.  629  ;  and  Lav/rence  v. 
Tolleshunt  Knights,  31  L.  J.  M.  C.  148  ;  2  B.  &  S.  533  ;  10  W.  R.  620  ;  26  J.  P.  422; 
8  Jur.  (n.s.)  866.  14  &  15  Vict.  c.  50,  which  is  not  repealed  by  this  Act,  provided 
that  tithes,  tithe  rentcharges,  moduses,  compositions  real,  and  other  payments  in  lieu 
of  tithes  should  be  assessed  under  11  &  12  Vict.  c.  63,  s.  88,  as  and  in  the  same 
proportion  of  their  annual  value  as  land  used  as  arable,  meadow,  or  pasture  land 
only. 

As  to  the  recovery  of  rates  on  tithe  rentcharge,  see  the  Tithe  Act,  1891  (54  Vict, 
c.  8),  s.  6,  and  Roberts  v.  Potts;  Jones  v.  Cooke  [1894],  1  Q.  B.  213  ;  63  L.  J.  Q.  B.  381  ; 
69  L.  T.  (N.s.)  849  ;  42  W.  R.  294  ;  58  J.  P.  333  ;  9  R.  230. 

{I)  For  a  case  where  there  was  an  exemption  of  all  arable  land  exceeding  two  acres 
under  a  local  Act,  and  where  there  was,  therefore,  a  conflict  between  the  provisions  of 
the  local  Act  and  the  text,  see  Walton  {Commissioners  of )  v.  Walford,  cited  in  the  note 
to  section  227,  post,  p.  307, 
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Land  occupied  by  a  booth  used  at  the  time  of  races,  but  not  other\\'ise  used,  was      Note  to 
held  not  to  lall  under  any  of  these  exemptions,  and  was,  therefore,  to  be  assessed  at  its  Section  211. 
full  value.    Reg.  v.  Briscoe,  20  J.  P.  52.   

{vi)  This  exemption  is  now  extended  to  orchards  by  53  &  54  Vict.  c.  17,  and  to 
allotments  by  54  &  55  Vict.  c.  33.  Both  these  Acts  are  .set  out,  iMst.  It  is  singular 
that  the  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98),  s.  56,  contained  the  pro- 
vision as  to  the  rating  of  woodlands,  although  such  property  was  not  assessable  to  the 
poor  rate  except  when  there  were  saleable  imderwoods,  before  37  &  38  Vict.  c.  54. 
That  statute  in  section  12  enacts  that  "  the  pi'ovisions  of  the  Sanitary  Acts  as  defined 
by  the  Pixblic  Health  Act,  1872,  with  respect  to  any  special  assessment  of  woodlands 
for  the  purpose  of  any  rate  under  those  Acts,  shall  be  deemed  to  extend  to  and 
include  land  used  for  a  plantation  or  a  wood,  or  for  the  growth  of  saleable  underwood, 
or  for  botli  of  such  purposes,  and  made  rateable  by  this  Act  to  the  poor  rate."  Under 
this  Act  woods  and  woodlands  must  be  rated  in  their  natural  and  unimproved  state. 
See  Baker  V.  Beijford  {Overseers  of ),  3'li  L.  T.  (n.s.)  755  ;  Westmoreland  {Earl  of  )y. 
Southwick  and  Oundle,  36  L.  T.  (n.s.)  108  ;  S.  C.  siib-nom.  Reg.  v.  Oundle  Union,  41 
J.  P.  231.  But  a  right  of  sporting  over  such  woodlands  may  betaken  into  account  as 
enhancing  their  value.  Eijton  v.  Mold  (Overseers  of),  6  Q.  B.  D.  13  ;  50  L.  J.  M.  C. 
39  ;  43  L.  T.  (n.s.)  472 ;  29  W.  R.  122  ;  45  J.  P.  54.  In  1885  the  Middlesex 
Sessions  decided  that  land  covered  with  glass  and  used  for  the  ^^urposes  of  forcing 
fruit  and  flowers  for  early  markets  was  within  this  exception  as  being  a  nursery  or 
market  garden.  Kay  v.  Finchley  Local  Board,  49  J.  P.  488.  And  the  High  Court 
has  since  decided  to  the  same  effect.  Purser  v.  Worthing  Local  Board,  18  Q.  B.  D. 
818  ;  56  L.  J.  M.  C.  78  ;  35  W.  R.  682  ;  51  J.  P.  596  ;  3  T.  L.  R.  636. 

{n)  These  words  apply  to  the  reservoir,  but  not  to  the  pipes  and  mains  of  a  water 
company.  The  pipes  are  merely  the  medium  of  carrying  the  water  from  the  reser- 
voir, and  are  not  privileged.  Reg.  v.  Birmingham  Waterworks  Company,  1  B.  &  S.  84  ; 
4  L.  T.  (n.s.)  242  ;  25  J.  P.  308.  As  to  the  rating  of  mains  and  pipes,  see  Reg.  v. 
West  Middlesex  Watenvorks  Company,  1  E.  &  E.  716  ;  28  L.  J.  M.  C.  135  ;  32 
L.  T.  (o.s.)  388  ;  23  J.  P.  164  ;  Reg.  v.  Soutliwark  and  Vauxhall  Water  Company, 
6  E.  &  B.  1008  ;  3  Jur.  (n.s.)  411  ;  21  J.  P.  501  ;  5  W.  R.  71  ;  and  for  the  rating  of 
waterworks  in  the  hands  of  a  corporation  or  sanitary  authority,  see  Worcester  {Mayor 
of)  v.  Droitwich  Union  Assessme7it  Committee,  2  Ex.  D.  49  ;  46  L.  J.  M.  C.  241  ;  36 
L.  T.  (n.s.)  186;  25  W.  R.  336  ;  41  J.  P.  355;  Liverpool  {Mayor  of)  v.  Wavertree 
{Overseers  of),  2  Ex.  D.  55  ;  39  J.  P.  101  ;  Peterborough  {Mayor  of)  v.  Stamford  Union, 
31  W.  R.  949  ;  Reg.  v.  South  Staffordshire  Watenvorks  Company,  16  Q.  B.  D.  359  ;  55 
L.  J.  M.  C.  88  ;  54  L.  T.  (n.s.)"  786  ;  34  W.  R.  242  ;  50  J.  P.  20  ;  Deioslmry  and 
Heckmondivike  Waterworks  Board  v.  Peiiistone  Assessment  Committee,  17  Q.  B.  D.  384  ; 
55  L.  J.  M.  C.  121 ;  54  L.  T.  (n.s.)  592;  34  W.  R.  662 ;  50  J.  P.  644 ;  Reg.  v.  Birstall 
Local  Board,  1  T.  L.  R.  541  ;  Mertli  ijr  Tydvil  Local  Board  v.  MertJiyr  Tydvil  Union 
[1891],  1  Q.  B.  186 ;  60  L.  J.  M.  C.  42 ;  63  L.  T.  (n.s.)  647  ;  39  W.  R.  255 ;  55  J.  P.  294. 
As  to  the  payment  of  income  tax  in  respect  of  profits  arising  out  of  waterworks,  see 
Glasgow  Corporation  v.  Miller,  50  J.  P.  503. 

These  words  were  held  to  apply  to  a  dock  belonging  to  a  dock  company.  Reg.  v. 
Newport  Dock  Company,  2  B.  &  S.  708  ;  31  L.  J.  M.  0.  266  ;  6  L.  T.  (n.s.)  457  ;  9 
Jur.  (n.s.)  73  ;  and  see  per  Lord  Campbell,  C.J.,  in  Peto  v.  West  Ham  {Overseers  of), 
2  E.  &  E.  144  (at  p.  157) ;  5  Jur.  (n.s.)  1209  ;  28  L.  J.  M.  C.  240  ;  7  W.  R.  586  ;  23 
J.  P.  422  ;  and  per  Blackburn,  J.,  in  Reg.  v.  Midland  Railway  Company,  L.  R.  10 
Q.  B.  389  ;  44  L.  J.  Q.  B.  137  ;  32  L.  T.  (n.s.)  753  ;  23  W.  R.  921  ;  40  J.  P.  198  ; 
and  to  a  canal  and  filter  beds  supported  on  brick  arches  and  sometimes  covered  with 
water  and  sometimes  not.  East  London  Waterworks  Company  v.Leyton  Sewer  Autho- 
rity, L.  R.  6  Q.  B.  669  ;  40  L.  J.  M.  C.  190  ;  20  W.  R.  98  ;  35  J.  P.  677. 

(o)  Bridges  over  a  canal,  diy  docks,  and  posts  put  up  for  purposes  of  navigation  are 
all  accessories  to  the  canal,  and  must  be  treated  as  part  thereof.  Both  the  canal  and 
its  accessories  must  be  treated  as  land  covered  with  water.  Reg.  v.  Neath  {Overseers 
of),  L.  R.  6  Q.  B.  707  ;  40  L.  J.  M.  C.  193.  This  case  may  usefully  be  compared 
with  Peto  V.  West  Llam  {Overseers  of),  supra.  Where  the  predecessors  in  title  of  a 
railway  company  were  empowered  by  statute  to  scour,  enlarge,  deepen  and  otherwise 
improve  the  navigation  of  a  river,  and  to  make  a  towing  path,  it  was  held  that  the 
company  were  not  in  occupation  of  the  bed  of  the  river,  but  had  merely  an 
easement ;  nor  was  the  ownership  or  exclusive  occupation  of  the  towing-path  vested 
in  them,  and  that  they  were,  therefore,  not  rateable  in  respect  either  of  the  bed  of  the 
river,  or  of  the  towing  path.  Doncaster  Union  v.  Manchester,  Sheffield  and  Lincolnshire 
Railway  Company,  71  L.  T.  (n,s.)  585  ;  6  R,  280  ;  10  T.  L.  R,  567. 
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Note  to  (  p)  The  word  railway  means  the  way  on  which  carriages  actually  go,  including  the 
Section  211.  line  itself,  the  turntables,  and  sidings,  and  land  used  only  for  the  suppoi-ting  of  this 
way,  as  for  embankments,  &c.  All  these  are  within  the  proviso,  and  are  to  be  assessed 
at  the  lower  rate.  But  the  adjuncts,  such  as  stations  and  warehouses,  though  neces- 
sary for  the  working  of  the  railway,  do  not  form  part  of  it  within  the  proviso,  and 
land  used  for  the  latter  purposes  is  assessable  at  its  full  net  annual  value.  South 
Wales  Railway  Company  v.  Sioansea  Local  Board,  4  E.  &  B.  189  ;  1  Jur.  (n.s.)326  ;  24 
L.  J.  M.  C.  30. 

In  the  North-Eastern  Raihvay  Company  v.  Scarhorough  Local  Board,  33  J.  P.  244,  it 
was  held  that  in  assessing  a  railway  and  sidings,  &c.,  to  the  general  district  rate,  the 
sidings,  turntables,  and  strip  of  land  adjacent  to  the  line  were  all  to  be  treated  as  part 
of  the  railway  except  such  part  of  the  strip  of  land  as  was  not  necessary  for  the  use  of 
the  railway  proper. 

By  a  local  improvement  Act,  "  as  to  all  rates  made  and  levied  by  the  municipal 
corporation  of  H.,"  the  N.  railway  company  were  to  be  assessed  at  one-fourth  of  the 
net  annual  value.  The  H.  corporation  before  and  after  the  Act  obtained  their 
borough  and  watch  rates  in  parish  S.  by  means  of  warrants  addressed  by  the  mayor 
to  the  overseers  of  S.,  ordering  them  to  j^ay  the  several  amounts  required  out  of  the 
poor  rate,  and  the  overseers  assessed  the  ratepayers  accordingly  as  in  poor  rate  valua- 
tions. It  was  held  that  the  H.  corporation,  and  not  the  overseers,  made  and  levied 
the  borough  and  watch  rates,  and  that  the  company  were  assessable  only  at  one- fourth 
of  the  net  annual  value.  Norfh-Eaiitern  Raihvay  Gomfany  v.  Sutton  {Overseers  nf),  51 
J.  P.  165. 

The  appellants,  under  the  powers  given  to  them  by  certain  local  Acts,  constructed 
a  tramway  communicating  by  points  and  switches  with  a  railway  in  their  possession, 
which  was  worked  by  them  in  conjunction  with  the  tramway,  and  had  been  con- 
structed by  them  under  an  Act  of  Parliament.  It  was  held  that  the  land  occupied  by 
the  tramway  was  not  "  used  only  as  a  railway  "  within  the  meaning  cf  the  text,  and 
that  the  appellants  were  not  entitled  to  be  rated  in  respect  of  it  at  one-fourth  part 
only  of  its  net  annual  value.  Swansea  Im.provements  and  Tramway  Company  v. 
Sivansea  Urban  Sanitary  Authority  [1892],  1  Q.  B.  357  ;  61  L.  J.  M.  C.  124  ;  66  L.  T. 
(N.S.)  119  ;  40  W.  K.  283  ;  56  J.  P.  248. 

A  railway,  constructed  under  an  Act  of  Parliament,  for  the  transportation  of  traffic 
and  as  accessory  to  a  dock,  but  free  to  the  public  on  payment  of  certain  rates  and 
tolls,  is  a  railway  within  this  proviso,  although  neither  used  nor  intended  for  the 
conveyance  of  passengers.    Reg.  v.  Neivport  Dock  Company,  supra. 

By  a  )3orough  ijnprovement  Act,  authorising  a  rate  to  be  levied,  it  was  provided 
that  the  occupiers  of  any  land  used  only  as  a  railway  constructed  under  the  powers  of 
an  Act  of  Parliament,  should  be  rated  at  one-fourth  part  only  of  the  net  rateable 
value.  Sidings  and  turntables  occupying  about  ten  acres  of  land  were  used  for 
loading  trucks  and  carriages  with  goods,  and  also  as  a  standing  place  for  laden  and 
unladen  carriages,  and  were  necessary  for  conducting  the  traffic  of  the  railway.  It 
was  held  that  these  were  rateable  at  one-fourth  of  the  net  annual  value.  Midland 
Railway  Company  v.  Birmingham  {Council  of),  13  L.  T.  (n.S.)  404  ;  30  J.  P.  197. 

A  railway  company  which  received  wharfage  dues  in  respect  of  a  piece  of  land, 
between  the  line  of  rails  and  a  navigable  river,  Avas  held  to  be  properly  rated  at  the 
full  net  annual  value  in  respect  of  such  land,  as  the  land  was  used  for  a  purpose  other 
than  that  of  a  railway.    Reg.  v.  Taff  Vale  Railway  Company,  22  J.  P.  21. 

Certain  Local  Government  Acts  appointed  improvement  commissioners  for  sanitary 
jjurposes  over  a  district  which  lay  partly  within  and  partly  without  the  borough  of 
WalsaU.  The  commissioners  had  power  to  levy  rates  to  defray  exjjenses  which  they 
were  bound  to  incur.  The  rate  on  any  railway  within  the  commissioners'  district 
was,  by  a  local  Act  of  1828,  limited  to  one-fourth  of  the  rateable  value  of  the  railway. 
Part  of  a  line  of  railway  did  run  through  the  district,  and  was  so  rated  under  the 
local  Act  up  to  1872.  By  the  Public  Health  Act,  1872,  urban  authorities  were  con- 
stituted, and  the  mayor  and  town  council  became  an  urban  authority  for,  amongst 
others,  sanitary  purposes  in  the  borough.  Both  bodies,  the  commissioners  and  the 
town  coimcil,  were  given  jDowers  to  make  rates  to  defray  the  expenses  incurred  by 
them  in  the  discharge  of  their  respective  duties.  In  the  grant  to  the  town  council  of 
rating  jjowers,  nothing  was  said  with  regard  to  any  limit  of  rating  uj^on  any  particular 
kind  of  property.  Then  came  the  present  Act  of  1875,  which  contained  in  particular 
section  207,  ante,  p.  276,  and  the  sub-section  in  the  text.  By  a  local  Act  of  1876,  the 
limits  of  the  borough  were  greatly  extended,  and  the  mayor,  &c.,  of  the  borough 
became  the  sanitary  authority  for  the  extended  borough.    The  local  Act  of  1848  was 
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repealed,  with  the  exception  of  certain  sections.    Among  the  excepted  sections,  that     Note  to 

one  which  limited  the  amoiint  of  rateability  of  railways  was  not  mentioned,  but  Section  211, 

nothing  was  said  specifically  to  put  an  end  to  that  limited  lialjility.    It  was  held  by 

the  House  of  Lords,  upon  the  true  construction  of  the  various  Acts,  public  and  local, 

that  there  having  been  no  express  revocation  of  the  privilege  granted  in  respect  of 

rating  the  railway  at  only  one-fourth  of  its  rateable  value,  a  liorougli  rate  calculated 

on  its  full  rateable  value  could  not  be  maintained.    Walsall  (Overseers  of)  v.  London 

and  North-Western  Railway  Companij,  4  App.  Cas.  467  ;  48  L.J.  M.  C.  336  ;  41  L.  T. 

(n.s.)  160  ;  28  W.  R.  52  ;  41  J.  P.  149. 

(g)  A  railway  constructed  over  land  without  purchase,  but  under  contract  to  pay 
way  leaves,  used  for  the  purpose  of  working  mines  and  carrying  goods,  was  held  not 
to  be  within  this  exception,  although  under  certain  Acts  of  Parliament  it  had  become 
vested  in  the  railway  company.  North  Eastern  Railmnj  Company  v.  Leadgate  Local 
Board,  L.  E.  5  Q.  B.  157  ;  39  L.  J.  M.  C.  65  ;  22  L.  T.  (n.s.)  62  ;  18  W.  R.  691  ;  34 
J.  P.  598. 

(r)  The  language  of  this  proviso  is  the  same  as  that  used  in  the  Public  Health 
Act,  1848  (11  &  12  Vict.  c.  63),  s.  88,  and  several  cases  have  been  decided  upon  the 
words  the  same  kind  of  -propertij.  By  these  cases  it  has  been  settled  that  the  words  do 
not  apply  to  the  locality  or  the  situation  or  the  mode  of  occupation  of  the  property, 
but  to  the  nature  of  the  property  itself.  See  Chelmsford  Union  v.  Chelmsford  Local 
Board,  2  E.  &  B.  500  ;  18  Jur.  376  5!.  ;  16  J.  P.  341  ;  Tait  v.  Carlisle  Local  Board,  2 
E.  &  B.  492  ;  18  Jur.  374  ;  Turner  v.  Halifax  {Mai/or,  d-c,  of),  9  B.  &  S.  623.  In 
Luscombe  and  Others  v.  Plymouth  Local  Board,  E.  B.  &  E.  691  ;  27  L.  J.  M.  C.  299  ; 
31  L.  T.  (o.S.)  314  ;  4  Jur.  (n.s.)  1234  ;  23  J.  P.  212,  there  was  a  difference  of  opinion 
among  the  judges  whether  the  exemption  which  arose  under  tlie  local  Act  could  Ije 
properly  considered  as  depending  upon  locality  and  situation,  or  upon  the  nature  of 
the  property  under  the  local  Act  there  referred  to  ;  the  rate  was  to  be  assessed  among 
other  matters  upon  all  gardens,  tenements,  and  hereditaments,  adjoining  to  or  upon 
any  of  the  streets,  lanes,  roads,  messuages,  or  other  public  places  made  within  the 
populous  or  town  parts  of  tlie  borough  of  Plymouth,  or  at  no  greater  distance  than 
100  feet  from  some  street  within  such  populoiis  or  town  part.  Erle,  J.,  considered 
that  this  described  a  kind  of  property,  namely,  toivn  ^woperty,  upon  which  the  rate 
was  to  be  laid,  and  that  the  other,  namely,  country  propicrty,  was  exempt.  The  other 
judges,  however,  considered  this  to  be  only  a  description  of  the  locality  which  was 
to  be  exempt,  and,  therefore,  that  the  country  property  in  the  district  was  not  exempt 
from  the  district  rate.  By  a  Local  Improvement  Act,  6  Geo.  4,  c.  cxxxii.,  s.  103,  the 
commissioners  of  a  town  were  authorised  to  make  district  rates  for  defrajdng  the 
expenses  of  the  Act,  jjrovided  that  none  of  the  rates  or  assessments  which  should  be 
made  by  virtue  of  the  Act  should  be  laid  upon  or  in  respect  of  "any  houses  or 
buildings  used  and  occupied  exclusively  for  the  purjioses  of  puldic  charity."  It  was 
held  that  an  orphanage  founded  and  used  for  the  purpose  of  boarding,  lodging, 
clothing,  and  educating  the  children  of  deceased  railway  servants,  and  supported 
partly  by  suljscriptions  from  railway  servants,  but  mainly  by  donations  from  the 
public,  was  o^eix  to  such  an  extensive  class  of  the  community  of  the  kingdom  that 
the  premises  were  used  and  occupied  exclusively  for  the  purjjoses  of  public  charity 
within  the  proviso  of  the  Act,  and,  therefore,  exempt  from  I'atealjility  under  it. 
Hall  V.  Derby  Sanitary  Authority,  16  Q.  B.  D.  163  ;  55  L.  J.  M.  C.  21  ;  54  L.  T.  (n.s.) 
175  ;  50  J.  P.  278. 

Compare  with  this  proviso  the  Metropolis  Management  Act,  1855  (18  &  19  Vict, 
c.  120),  s.  164,  and  the  cases  on  that  section  cited  in  JVoolrych's  Metropolis  Manage- 
ment  Acts,  at  p.  105. 

The  workhouse  of  a  parish  not  co-extensive  with  the  district  is  not  exemjjt  from 
this  rate.    Toxteth  Park  {Guardians  of)  v.  Toxteth  Local  Board,  ante,  p.  285. 

The  exemption  which  is  to  be  continued  must  be  one  of  right  and  not  one  of  fact 
only.  Thus,  by  a  local  Act,  41  Geo.  3,  c.  xxx.,  the  occupiers  of  houses  in  Sculcoates 
under  8?.  yearly  value  were  exempt  from  rates.  The  4  Will.  4,  c.  v.,  rendered  the 
owners  of  all  houses  under  10/.  yearly  value  liable  to  rates  instead  of  the  occuj^iers. 
By  17  &  18  Vict.  c.  ci.  (1854),  the  ov/ners  of  all  lioiises  under  such  value  were 
rendered  liable  to  an  improvement  rate.  But  section  124,  reciting  that  the  occupiers 
of  houses  imder  the  yearly  value  of  Ql.  were  exempt  from  rating  by  41  Geo.  3, 
c.  xxx.,  enacted  that  whatever  exemption  from  rates  was  enjoyed  in  respect  of  the 
premises  referred  to  in  the  recital  sliould  be  enjoyed  in  the  same  way  and  manner 
and  to  the  same  extent  as  was  enjoyed  before  the  passing  of  the  Act.  Sculcoates 
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Note  to     having  been  included  in  the  district  of  a  local  board,  the  Court  of  Queen's  Bench 
Section  211.  held  that  the  owners  of  houses  in  Sculcoates  under  81.  were  properly  included  in  the 
district  rate.    Coates  v.  King^ton-upon-Hidl  Local  Board,  2  Jur.  (n.s.)  1086  ;  20  J.  P. 
467. 

(s)  See  post,  section  297,  p.  391,  as  to  provisional  orders,  and  section  303,  p.  397, 
as  to  the  alteration  of  local  Acts. 

Independently  of  this  proviso,  property  which  is  exempt  from  the  poor  or  local 
rates  by  express  statutes  will  be  exempt  from  the  general  district  rate.  See  note  (6), 
sujjra. 

If  a  corporation  borrow  money  for  purposes  to  which  these  acts  apply,  and  charge 
the  borough  rate,  it  may  supersede  all  these  exemptions,  as  they  do  not  exist  in 
reference  to  that  rate.  See  Attorney-General  v.  Birmingham  {Corporation  of),  L.  E.  3 
Eq.  552. 

(<)  This  sub-section  applies  whether  the  occupiers  are  rated  or  the  ownei's,  except 
in  the  case  of  owners  wlien  they  have  elected  to  be  rated,  ■\\'hether  the  premises  are 
occupied  or  not,  under  the  previous  sub-section.  See  the  judgment  of  Field,  J.,  in 
Beg.  V.  Barclay,  supra.  The  objection  that  an  owner  is  improperly  rated  under  this 
section  may  be  taken  before  justices  when  jDroceedings  are  instituted  to  enforce 
payment. — Per  Cave,  J.,  ih. 

(m)  It  is  here  contemplated  that  the  rate  will  be  made  for  a  certain  period,  but  the 
Act  does  not  require  it  to  be  so  made.  32  &  33  Vict.  c.  41,  s.  14,  requires  the  poor 
rate  to  be  made  for  a  period,  and  section  16  of  that  Act  contains  a  provision  similar 
to  that  in  the  text. 

{v)  By  this  provision  the  outgoing  occupier  is  at  liberty  to  pay  a  proportionate 
part  of  the  rate  to  the  urban  authority.  Hence,  it  must  be  to  the  interest  of  every 
ratepayer  not  to  pay  his  rate  as  long  as  he  can  posti^one  it,  so  as  to  have  tlie  benefit 
of  any  abatement.  Qucere,  whether  a  ratepayer  entitled  to  any  such  abatement  might 
recover  the  amount  after  payment  of  the  full  rate.  If  the  ratepayer  quit  the  jjre- 
mises  without  payment,  and  has  no  immediate  successor,  the  urban  authority  will 
lose  the  residue  of  the  rate. 

There  was  no  similar  provision  with  regard  to  the  poor  rate  until  45  &  46  Vict, 
c.  20,  s.  3. 

As  to  the  payment  of  rates  as  preferential  debts  in  the  distribution  of  the  property 
of  a  bankrupt  or  of  the  assets  of  a  company  being  wound  up,  see  the  Preferential 
Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict.  c.  62),  and  the  notes  thereto  in 
the  Appendix.  * 

(w)  This  word  gives  a  discretion  to  the  local  board.  A  local  board  laid  out  sums 
of  money  in  permanent  improvements,  and,  for  defraying  the  expenses  in  part, 
borrowed  money  on  mortgage  of  the  special  district  rates.  The  permanent  improve- 
ments consisted  in  works  for  lighting  a  town  within  tlie  district,  and  for  supplying 
it  with  water  and  for  sewag-e.  A  large  ^^art  of  the  district,  owing  to  the  inclination 
of  the  ground  and  the  character  of  the  occui^ation,  derived  no  direct  or  immediate 
benefit  from  these  works.  To  defray  the  expenses  and  to  raise  the  interest  and  the 
instalments  of  the  debt,  the  local  board  laid  a  special  district  rate  on  the  whole 
district.  It  was  held  that  the  rate  was  valid,  for  that  it  was  discretionary  with  the 
local  board  whether  they  would  divide  the  district,  and  that,  as  they  had  not  done 
so,  the  rate  must  be  laid  on  the  whole  district.  Dorling  v.  Epsom  Local  Board,  5 
E.  &  B.  471  ;  1  Jur.  (n.s.)  956  ;  24  L.  J.  M.  C.  152  ;  20  J.  P.  20.  The  same  point 
was  decided  in  the  same  way  on  the  authority  of  Dorling  v.  Ep>som  Local  Board  in 
Neiiyport  {Mayor,  djc,  of)  v.  Lang,  57  J.  P.  197.  Comjjare  the  provisions  of  18  &  19 
Vict.  c.  120,  s.  159  (Metropolis),  and  the  cases  decided  thereon,  especially  West 
Middlesex  TV ater  Compiany  v.  Wandsivorth  District  Board,  22  J.  P.  336. 

Under  a  similar  section  a  precept  to  overseers  for  the  levy  of  a  rate  stated  that  the 
expenses,  in  resjDect  of  which  it  was  needed,  were  not  required  for  the  equal  benefit 
of  the  parish,  and  directed  the  rate  to  be  levied  as  regarded  such  parts  of  the  parish 
as  consisted  of  land  used  as  arable,  meadow,  or  pasture  land  only,  or  as  woodland, 
orchard,  market  garden,  hop,  herb,  flower,  fruit,  or  nursery  ground,  in  proportion  of 
one-fourth  jjart  only  of  the  net  annual  value  of  such  land.  The  classes  of  land 
mentioned  in  the  precept  did  not  lie  together  or  form  any  division  marked  out  by 
metes  and  bounds,  but  were  scattered  through  the  parish.  It  was  held  by  the 
Court  of  Appeal  that  the  precept  was  good.  Reg.  v.  London,  Brighton,  and  South 
Coast  Railway,  5  Q.  B.  D.  89  ;  49  L.  J.  M.  C.  32  ;  41  L.  T.  (n.s.)  577  ;  28 
W.  R.  288  ;  43  J.  P.  765. 
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In  Mayer  v.  Burslevi  Local  Board,  39  J.  P.  437,  a  local  board  resolved  to  divide      Note  to 
their  district  into  three  sub-districts,  and  Ijy  a  bye-law  afterwards  resolved  that  the  Section  211. 
resolution  shall  not  be  altered  unless  one  month's  notice  were  given.    It  was  held        "  ~ 
that  nntil  the  resolution  was  duly  rescinded  a  general  rate  could  not  be  made  for 
the  whole  district. 

The  authority  cannot  under  this  sub-section  charge  the  general  district  rate  with 
private  improvements.    See  Dryden  v.  Putney  {Overseers  of),  ante,  p.  279. 

As  to  the  reimbursement  of  tlie  general  district  rate  in  respect  of  moneys  bori'owed 
for  this  part,  see  section  234,  sub-section  (6),  jiost. 

(re)  See  the  definition  in  section  4,  ante,  p.  11. 

{if)  See  Reg.  v.  London,  Brighton,  and  South  Coast  Eailioay  Company,  supra.  It 
would  appear  that  a  street  need  not  be  divided  by  a  line  at  right  angles  to  the  centre 
line,  but  may  be  divided  in  any  reasonable  way  the  board  may  think  fit  to  adopt. 
Per  Cotton,  L.J.,  in  Kutter  v.  Accrington  Local  Board,  ante,  p.  173. 

{z)  These  are  very  indefinite  terms.  It  seems  that  the  ajjportionment  is  left  to 
the  urban  authorit)^,  as  no  appeal  against  it  is  provided. 

212.  For  the  purpose   of  assessing   general   district   rates   any  ■'^^"^j.^'j^j^lg"  °^ 
person  appointed  by  the  urban  authority  may  inspect,  take  copies  of,  or  books  for 
make  extracts  from,  any  valuation  list  or  rate  for  the  relief  of  the  poor  purposes  of 
within  the  district,  or  any  book  relating  to  the  same.  assessment. 

Any  officer  having  the  custody  of  any  such  ratefo)  or  book  who 
refuses  to  permit  such  inspection,  or  the  taking  of  such  copies  or  extract, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds. (&) 

(a)  The  term  list  is  unfortunately  omitted  here.  21  &  22  Vict.  c.  98,  s.  56,  from 
which  this  section  is  taken,  did  not  give  an  inspection  of  the  list.  It  is  not,  however, 
to  be  supposed  that  the  clerk  of  the  assessment  committee,  who  has  the  custody  of 
the  list,  will  refuse  to  permit  inspection,  though  he  may  not  be  liable  to  the  penalty 
for'  refusal.    No  fee  is  chargeable  for  the  inspection. 

(b)  As  to  the  recovery  of  this  penalty,  see  section  251,  2^ost. 


Private  Improvement  Rate,  [a) 

213.  Whenever  an  urban  authority (6)  have  incurred  (r')  or  become  J,^'"]!g'^^,j.'^,.,jfg 
liable  to  any  expenses  which  by  this  Act  are  or  by  such  authority  may  in^iiiw'enu'nt 
be  declared  to  be  private  improvement  expenses,  such  authority  may,  if  rates, 
they  think  fit,  make  and  levy  on  the  occupier  of  the  premises  in  respect 
of  which  the  expenses  have  been  incurred,  ((/)  in  addition  to  all  other 
rates,  a  rate  or  rates  to  be  called  private  improvement  rates,  of  such 
amount  as  will  be  sufficient  to  discharge  such  expenses,  together  with 
interest  thereon  at  a  rate  not  exceeding  five  pounds  per  centum  per 
annum,  in  such  period  not  exceeding  thirty  years  as  the  urban  authority 
may  in  each  case  determine.  («?) 

Provided  that  whenever  any  premises  in  respect  of  which  any  private 
improvement  I'ate  is  made  become  unoccupied  before  the  expiration  of 
the  period  for  which  the  rate  was  made,  or  before  the  same  is  fully  paid 
off,  such  rate  shall  become  a  charge  on  and  be  paid  by  the  owner (_/') 
for  the  time  being  of  the  premises  so  long  as  the  same  continue  to  be 
unoccupied. 

(ft)  The  sections  under  which  expenses  may  be  declared  to  be  private  improvement 
expenses  are  sections  23,  36,  41,  62,  and  1.50  of  this  Act,  section  3  of  the  Public 
Health  ("Water)  Act,  1878,  some  sections  of  the  Public  Health  Acts  Ainendment  Act, 
1890,  and  the  Housing  of  the  Working  Classes  Act,  1890,  s.  38,  sul)-sect.  (8). 
See  section  240,  posf,  as  to  rent-charges  in  respect  of  advantages  made  for  private 
improvements. 

V  2 
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Note  to  (b)  Note  that  section  232,  post,  p.  314,  provides  for  private  improvement  rates  by 
Section  213.  a  rural  authority. 

(c)  Apparently  the  urban  authority  must  either  pay  those  expenses  out  of  the 
funds  raised  by  their  other  rates  (as  to  which  see  sections  207,  211  (4),  ante),  or 
borrow  the  sum  required  by  them  for  those  expenses  in  the  first  instance.  See, 
therefore,  the  duty  imposed  upon  the  aiithority  in  regard  to  such  borrowing  l^y 
sections  233  and  234  (6),  2^ost,  and  in  section  240,  post,  a  mode  of  securing  the 
repayment  to  the  lender  by  means  of  a  rentcharge  to  issue  out  of  the  premises. 

(d)  These  words  seem  to  imply  that  the  expenses  in  question  have  been  ascer- 
tained in  respect  of  each  separate  premises  as  by  apportionment.  See  the  note  on  the 
subject,  ante,  p.  196. 

{e)  See,  however,  the  apj^eal  to  the  Local  Government  Board,  wliich  is  given  in 
section  268,  post. 

(/)  See  the  definition  in  section  4,  ante,  p.  6.  The  owner  will  thus  be  liable 
to  a  rate  in  which  his  name  does  not  appear.  The  Eochdale  Improvement  Act, 
1875,  contained  sections  as  to  private  improvement  rates  which  were  to  be  made 
for  expenses  of  paving  new  streets,  and  to  be  a  charge  on  the  lands  adjoining.  The 
remedies  for  the  recovery  of  rates  were  tlie  same  as  those  contained  in  the  Towns 
Improvement  Clauses  Act.  A  rate  was  made  on  the  7tli  August,  1879,  on  "  John 
Seedell  or  owner,"  lor  711.  The  appellants  were  then  mortgagees  of  the  premises, 
but  were  not  in  possession.  J.  Seedell  died  before  September,  1879,  and  the  appel- 
lants then  entered  into  jjossession  of  the  land.  In  July,  1885,  the  justices  were 
applied  to  and  issued  a  distress  warrant  against  the  a^^pellants  who  were  then  in 
possession.  It  was  held  that  the  justices  were  wrong  in  issuing  a  distress  warrant 
against  the  appellants  who  were  not  named  in  the  rate,  though  they  had  subse- 
quently been  in  possession  of  the  lands.  It  was  held  further  that  tlie  justices  were 
entitled  to  state  a  case  as  to  their  jurisdiction  in  enforcing  such  rate.  Rochdale 
Building  Society  v.  Mayor,  d-c,  of  Eochdale,  50  J.  P.  164  ;  51  J.  P.  134  ;  2 
T.  L.  R.  397. 


Proportion  of  214.  Where  the  occupier  by  whom  any  private  improvement  rate 
fmprovement  P''''^'^  holds  the  premises  in  respect  of  vv^hich  the  rate  is  made  at  a  rent 
rate  may  be  not  less  than  the  rackrent,(a)  he  shall  be  entitled(/>)  to  deduct  three- 
deducted  from  fourths  of  the  amount  paid  by  him  on  account  of  such  rate  from  tha 
■  rent  payable  by  him  to  his  landlord,  and  if  he  hold  at  a  rent  less  than 

the  rackrent  he  shall  be  entitled  to  deduct  from  the  rent  so  payable  by 
him  such  proportion  of  three-fourths  of  the  rate  as  his  rent  bears  to  the 
rackrent  ;  and  if  the  landlord  from  whose  rent  any  deduction  is  so 
made  is  himself  liable  to  the  payment  of  rent  for  the  premises  in  respect 
of  which  the  deduction  is  made,  and  holds  the  same  for  a  term  of  which 
less  than  twenty  years  is  unexpired  (but  not  otherwise),  he  may  deduct 
from  the  rent  so  payable  by  him  such  proportion  of  the  sum  deducted 
from  the  rent  payable  to  him  as  the  rent  payable  by  him  bears  to  the 
rent  payable  to  him,  and  so  in  succession  with  respect  to  every  landlord 
(holding  for  a  term  of  which  less  than  twenty  years  is  unexpired)  of 
the  same  premises  both  receiving  and  liable  to  pay  rent  in  respect 
thereof,  (c) 

Provided  that  nothing  in  this  section  shall  be  construed  to  entitle  any 
person  to  deduct  from  the  rent  payable  by  him  more  than  the  whole 
sum  deducted  from  the  rent  payable  to  him. (J) 

(a)  See  the  definition  in  section  4,  ante,  p.  11. 

(6)  But  this  right  will  be  controlled  by  the  language  of  the  covenants  contained  in 
the  lease.  See  section  226,  post,  p.  302,  and  the  notes  thereon  ;  and  see  in  Smith  v. 
Humhle,  15  C.  B.  321  ;  18  J.  P.  760,  an  illustration  of  the  principle  of  deduction 
of  a  tax  chargeable  on  the  owner  from  the  rent  paid  to  him. 

It  would  seem  that  the  amount  can  only  be  deducted  from  the  next  rent  payable 
to  the  landlord,  and  if  rent  is  paid  without  deduction  it  cannot  be  deducted  from 
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any  subsequent  rent.    See  Dcmesv.  Thomas  [1892],  1  Q.  B.  414  ;  61  L.  J.  Q.  B.  482  ;    Note  to 
66  L.  T.  (n.S.)  451  ;  40  W.  R.  305  ;  56  J.  P.  326.  Section  214. 

(c)  See  tlie  definition  in  section  4,  ante,  p.  6.  Thus  the  rent  received  by  the 
owner  bein^  100^.,  and  the  rent  paid  by  hini  being  20/.,  if  the  sum  deducted  by 
the  tenant  be  101.,  the  landlord  may  deduct  21.  from  the  rent  paid  to  the  owner 
in  fee. 

(d)  This  might  possibly  occur  if  a  person  who  held  lands  at  a  certain  rent  were  to 
grant  an  underlease  at  a  lower  rent  for  a  heavy  fine  or  other  consideration. 


215.  fiiiy  time  before  tlie  expiration  of  the  period  for  which  Redemption 
any  private  improvement  rate  is  made,  the  owner  or  occupier  of  the  ?f  private 
premises  assessed  thereto  may  redeem  the  same,  by  paying  to  the  urban  r^tcs^^'^™™'' 
authority  the  expenses  in  respect  of  which  the  rate  was  made, (a)  or  such 

part  thereof  as  may  not  have  been  defrayed  by  sums  ah'eady  levied  in 
respect  of  the  same  : 

ProAdded  that  money  paid  in  redemption  of  any  private  improvement 
rate  shall  not  be  applied  by  the  urban  authority  otherwise  than  in 
defraying  expenses  incurred  by  them  in  works  of  private  improvement 
or  in  discharging  the  principal  of  any  moneys  borrowed  by  them 
to  meet  those  expenses,  whether  by  means  of  a  sinking  fund  or 
otherwise. (&) 

(a)  These  words  appear  to  assume  that  the  amount  of  the  expenses  has  ah-eady 
been  ascertained,  e.g.,  by  apportionment.    See  the  note  on  this  subject,  ante,  p.  196. 

(b)  Query,  what  is  to  be  done  with  the  payment  if  no  further  works  of  private 
improvement  are  required,  and  no  money  has  been  borrowed,  or  if  the  loan  has  been 
discharged  1 

Highway  Rate. 

216.  In  any  urban  district(a)  where  the  expenses  under  this  Act  of  Costs  of 
the  urban  authority  are  charged  on  and  defrayed  out  of  the  district  fund  f^pairs  of 
and  general  district  rates,  and  no  other  mode  of  providing  for  repair  of 
highways  is  directed  by  any  local  Act,  the  cost  of  repair  of  highways 

shall  be  defrayed  as  follows  ;  (that  is  to  say,) 

(1.)  Where  the  Avhole  of  the  district  is  rated  for  works  of  paving, 
water-supply,  and(/;)  sewage,  or  for  works  for  such  of  these 
purposes  as  are  provided  for  in  the  district,  the  cost  of  repair 
of  highways  shall  be  defrayed  out  of  the  general  district 
rate  :(c) 

(2.)  Where  parts  of  the  district  are  not  rated  for  works  of  paving, 
water-supply,  and  sewerage,  or  for  such  of  these  purposes  as 
are  provided  for  in  the  district,  the  cost  of  repair  of  highways 
in  those  parts  shall  be  defrayed  out  of  a  highway  r?iie{ci)  to  be 
separately  assessed  and  leaded  in  those  parts  by  the  urban 
authority  as  surveyor  of  highways, and  the  cost  of  siich 
repair  in  the  residue  of  the  district  shall  be  defrayed  out  of  the 
general  district  rate  : 

(3.)  Where  no  public  works  of  paving,  water-supply,  and  sewerage 
are  established( /)  in  the  district,  the  cost  of  repair  of  higii- 
ways  in  the  district  shall  be  defrayed  out  of  a  highway  rate, 
to  be  levied  throughout  the  whole  district((7)  by  the  urban 
authority  as  surveyor  of  highways  : 
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Section  216.  Provided  that  where  part  of  a  parish  is  inchided  within  an  urban  district, 
and  the  excduded  part  was,  before  the  constitution  of  that  district, (/i) 
Hable  to  contribiite  to  the  highway  rates  for  such  parish,  such  exchaded 
part  shall  (unless  in  the  case  of  an  urban  district  constituted  before  the 
passing  of  this  Act  a  resolution  deciding  that  such  excluded  part  should 
be  formed  into  a  separate  highway  district  has  been  passed  in  pursuance 
of  the  Local  Government  Act,  1858,  Amendment  Act,  1861,) (/)  or  unless 
such  excluded  part  has  been  included  in  a  highway  district  under  the 
Highways  Acts,(/t:)  for  all  purposes  connected  with  the  repairs  of 
highways  and  the  payment  of  highway  rates,  be  considered  to  be  and 
be  treated  as  forming  part  of  such  district. (Z) 

Provided  also,  that  in  the  case  of  an  iirban  district  constituted  after 
the  passing  of  this  Act  a  meeting  of  owners  and  ratepayers  of  the 
excluded  part  (to  be  convened  and  conducted  in  the  manner  provided 
by  Schedule  III.  to  this  Act)  may  decide  that  such  excluded  part  shall 
be  a  highway  parish,  and  thereupon  the  excluded  part  shall  for  all 
purposes  comiected  with  highways,  surveyors  of  highways,  and  highway 
rates,  be  considered  and  treated  as  a  parish  maintaining  its  own  high- 
ways ;(??i)  but  the  requisition  for  holding  any  such  meeting  shall  be 
made  with  six  months(«)  after  the  constitution  of  the  urban  district. (o) 

The  court  of  quarter  sessions  may  by  order  direct  that  for  any(p) 
such  excluded  part  a  waywarden  or  waywardens  shall  be  elected,  and 
may  invest  any  waywarden  elected  in  pursuance  of  any  such  order  with 
all  or  any  of  the  powers  of  waywardens  under  the  Highway  Acts.  (5') 

(ft)  It  is  here  to  be  noticed  that  the  Highway  Act,  1862  (25  &  26  Vict.  c.  61),  s.  7, 
■which  constituted  higliway  boards  for  the  repair  of  higliways  in  combined  or  united 
parishes,  contained  an  exception  of  all  places  wliere  a  local  board  had  been  constituted 
under  the  PuVilic  Health  Act  {i.e.,  under  this  Act,  see  section  313,  ijost).  But  26  &  27 
Vict.  c.  17,  s.  6,  repealed  and  re-enacted  in  Schedule  V.,  post,  provided  that  "when 
any  district  under  the  Public  Health  Act  ...  or  any  other  place  is  surrounded 
by  or  adjoins  a  highway  district  constituted  under  the  Highway  Acts,  sucli  lirst- 
nientioned  district  or  other  place  shall,  for  the  piirpose  of  any  meeting  of  the  highway 
board,  be  deemed  to  be  within  such  highway  district." 

(h)  Note  the  copulative.  If  the  whole  of  the  district  be  rated  for  some,  but  not  all, 
of  these  purjDoses,  yet  if  some  are  provided  for  the  whole  district,  the  charge  will  be 
upon  the  general  district  rate  ;  when  there  is  a  part  which  is  not  liable  to  any 
general  rate  for  any  of  the  purposes  specified,  a  highway  rate  is  to  be  levied  under 
the  next  sub-section. 

See  the  cases  cited  in  note  (/),  ijifra. 

(c)  See  section  209,  ante,  p.  278.  It  may  here  be  mentioned  that  in  county 
boroughs  the  cost  of  repairing  bridges  and  approaches  formerly  repairable  by  the 
county  now  falls  on  the  borough  fund.  See  the  Local  Government  Act,  1888, 
s.  34  (2),  post. 

(d)  That  is,  a  rate  made  and  levied  according  to  the  provisions  of  the  Highway  Act, 
1835  (5  &  6  Will.  4,  c.  50),  and  amending  Acts,  of  which  note  particularly  the 
Highway  Rate  Assessment  and  Expenditure  Act,  1862  (45  &  46  Vict.  c.  27).  As  to 
the  amount  of  the  rate,  see  Dyson  v.  Greetland  Local  Board,  13  Q.  B.  D.  946  ;  53 
L.  J.  M.  C.  106  ;  48  J.  P.  896. 

(e)  See  section  144,  an  te,  p.  157. 

(/)  The  meaning  of  this  word  has  been  discussed  in  two  cases.  In  Oxen- 
hope  Local  Board  v.  Bradford  {Mayor,  cfcc,  of),  47  L.  T.  (n.s.)  344  ;  31  W.  R.  223  ;  47 
J.  P.  21,  a  local  board  made  a  general  district  rate  and  a  highway  rate,  and  demanded 
the  same  from  the  respondents,  who  liad  constructed  two  comj^ensation  reservoirs  in 
connection  with  the  supply  of  water  for  the  town  of  Bradford.  The  respondents  con- 
tended that  the  local  board  had  no  power  to  levy  a  highway  rate,  because  in  1880  they 
had  laid  down  in  their  district  a  kerbstone  about  200  yards  long  as  a  coping  to  a  cinder 
pathway  by  a  public  road.    It  was  held  that  the  putting  down  of  the  kerbstone  did  not 
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constitute  the  establishment  of  public  works  of  paving  within  the  meaning  of  this  sub-  Note  to 
section,  and,  therefore,  that  the  appellants  were  entitled  to  levy  a  highway  rate.  Section  216. 
Field,  J.,  said  :  "  "What  does  establislml  mean  ?  One  knows  perfectly  well  it  does  — 
not  mean  one  single  act.  If  a  man  on  one  particular  day  sells  a  particular  class  of 
goods,  he  does  not  thereby  establish  a  business  for  the  sale  of  those  goods.  I  cannot 
think  that  the  word  established  in  this  section  was  ever  intended  to  mean  a  single 
act  of  that  kind  was  to  be  construed  as  being  public  works  established  in  the  district.'' 
It  may  be  mentioned  incidentally  that  the  dispute  in  this  case  arose  with  respect  to  the 
rating  of  the  reservoirs  which,  when  assessed  to  the  general  district  rate,  were  assess- 
able only  at  one-fourth  their  full  net  annual  value.  In  Reg.  v.  Belper  Local  Board, 
46  J.  P.  166,  the  facts  were  as  follows  :  In  the  B.  urban  district  when  formed,  and 
when  the  local  board  began  to  take  charge  of  the  repair  of  highways,  there  were  some 
old-fashioned  stone  drains  or  culverts  into  which  some  houses  sent  their  sewage,  and 
into  which  storm  Avater  entered  through  gratings,  but  the  board  had  not  added  to 
these,  nor  made  any  new  works  themselves.  The  board  made  a  highway  rate.  It 
was  held  that  the  existing  drains  sufficiently  answered  the  description  of  jDublic  works 
established  in  the  district,  and  therefore  that  the  expense  of  highway  repairs  should 
have  been  paid  out  of  the  general  district  rate,  and  not  by  a  highway  rate.  Grove, 
J.,  said  ;  "  I  cjuite  appreciate  the  argument  that  it  is  not  because  there  may  he  a 
sewer  having  something  of  a  public  character,  that  there  must  necessarily  be  public 
works  of  sewerage  within  the  meaning  of  the  Act.  There  must  be,  to  a  reasonable 
extent,  works  of  a  pulilic  nature."  In  BirmingJiam  Canal  Gom.pany  v.  Docker,  2i  J.  P. 
691,  a  local  Ijoard  had  lieen  in  the  habit,  by  arrangement  with  the  owners  or  occupiers 
adjoining,  of  constructing  stone  kerbs  along  the  footpaths  of  certain  roads  and  streets 
in  their  district,  and  of  paying  half  the  expense  : — Held,  that  this  was  not  "a  public 
work  of  paving"  within  the  corres]3onding  section  of  the  Local  Government  Act, 
1858.  It  appears  from  the  case  of  Oxenhojje  Local  Board  v.  Mayor,  d:c.,  of  Brad- 
ford, supra,  that  an  objection  to  a  highway  rate  on  the  ground  that  public  -works  are 
established  in  the  district  may  be  taken  at  the  hearing  of  a  summons  to  enforce 
payment. 

(g)  A  local  board  for  a  district  consisting  of  a  parish  comprising  three  townships 
came  within  the  description  set  out  in  this  sixb- section.  The  local  board  levied  a 
highway  rate  for  one  of  the  townships,  but  it  was  held  that  they  had  no  authority  to 
do  so,  for  that  the  highway  rate  must  be  levied  over  the  whole  district.  Ee  Brougliton 
Local  Board,  12  L.  T.  (n.s.)  310  ;  29  J.  P.  324. 

(h)  See  section  275,  ^josi. 

(i)  That  is,  24  &  25  Vict.  c.  61,  s.  9. 

(k)  See  section  144,  note  (c),  ayde,  p.  164. 

(/)  By  45  &  46  Vict.  c.  27,  s.  9,  it  is  provided  that  when  at  the  time  of  the  passing 
of  that  Act  (12th  July,  1882)  part  of  a  parish  is  excluded  from  an  urban  sanitary 
district,  but  such  excluded  j^art  is,  for  purposes  connected  with  the  repairs  of  higliAvays 
and  the  payment  of  highway  rates,  treated  as  forming  part  of  the  district,  the  owners 
and  ratepayers  of  the  excluded  part  may,  by  resolution  passed  at  a  meeting  to  be 
convened  and  conducted  in  manner  provided  by  Schedule  III.  of  the  Public  Health 
Act,  1875,  decide  that  such  f>art  shall  be  a  highway  parish,  and  if  the  resolution  is 
approved  by  an  order  of  the  Local  Government  Board,  the  excluded  part  shall,  from 
a  date  to  be  fixed  by  the  said  order,  be,  for  the  purposes  connected  with  highways, 
surveyors  of  highways,  and  highway  rates,  considered  and  treated  as  a  separate 
highway  parish.  And  by  section  25  (4)  of  the  Local  Government  Act,  1894  (66  &  57 
Vict.  c.  73),  post,  where  the  council  of  a  rural  district  becomes  the  highway  authoiity 
for  that  district  (see  sub-section  (1)  of  the  same  section)  any  excluded  part  of  a  parish 
under  section  216  of  the  Public  Health  Act,  1875,  which  is  situate  in  that  district 
shall  cease  to  be  part  of  any  urban  district  for  the  purpose  of  highways,  but  until  the 
council  become  the  highway  authoiity  such  excluded  part  of  a  parish  shall  continue 
sul)ject  to  the  said  section. 

(m)  And  therefore  exempt  from  the  control  of  the  urban  authority. 

(n)  These  must  be  calendar  months  ;  see  52  &  53  Vict.  c.  63,  s.  3. 

(o)  Tlie  Highway  Act,  1864  (27  &  28  Vict.  c.  101),  s.  5,  provided  that  when  part  of 
a  parish  was,  in  pursuance  of  the  Local  Government  Act  (1858)  Amendment  Act,  1861, 
s.  9  (for  which  the  provisions  of  this  Act  are  now  substituted,  see  section  313,  post), 
treated  as  forming  part  of  a  district  constituted  under  the  Local  Government  Act, 
1858  (i.e.,  this  Act),  for  all  purposes  connected  with  the  repairs  of  highways  and  the 
payment  of  highway  rates,  but  for  no  other  purpose,  such  part  should,  for  the  purposes 
of  the  Highway  Acts,  1862  and  1864,  be  deemed  to  be  a  place  separately  maintaining 
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Note  to    its  own  higliwaj's,  and  capable  of  being  included  in  a  highway  district  without 
Section  216.  requiring  the  consent  of  the  local  board  to  be  given.    But  see  now  section  25  (4)  of 
the  Local  Government  Act,  1894,  cited  in  note  {I),  siqmi. 
For  the  constitution  of  this  district,  see  section  275. 

( 2>)  This  is  a  new  provision,  wliich  supplies  a  defect  under  the  previous  law  wliere 
a  parish  included  a  highway  district  was  divided,  and  j^art  placed  within  an  urban 
sanitarj'  district,  either  by  the  extension  of  the  boundaries  of  a  borough  or  the  con- 
stitiition  of  a  local  government  district.  That  action  appeared  to  vacate  the  office  of 
waywarden,  and  there  were  no  means  to  provide  a  waywarden  for  the  excluded  part. 
Now  sucli  a  waywarden  can  be  appointed. 

Though  the  language  is  thus  general,  it  is  doubtful  whether  parishes  affected  by 
such  division  before  tlie  Act  will  be  entitled  to  avail  themselves  of  the  provision 
wherever  there  is  no  waywarden  for  the  excluded  part.  Thi.s  paragraph  appears  to 
refer  to  the  previous  one,  which  is  limited  to  future  places. 

With  regard  to  the  adjustment  of  accounts  consequent  upon  such  division  it  will 
probaldy  be  foi^nd  that  the  provision  in  section  304,  jjosf,  will  be  applicable. 

{q)  See  note  (k). 

not  required  217.  It  sliall  not  be  necessary  for  the  urban  authority,  in  the  case 
to  be  clone  in  of  any  highway  rate  made  by  them,  to  do  the  following  acts  or  any  of 
::;rateSdetl^em;(a)  (that  is  to  say,) 

authority.  ^'^J  »nch.  rate  before  any  justices,  or  obtain  their  allowance  ; 

To  annex  thereto  the  signature  of  such  urban  authority  ;(b) 

To  lay  the  same  before  the  parishioners  assembled  in  vestry  ; 

To  verify  before  any  justices  any  accounts  kept  by  them  of  such  high- 
way rates  ; 

and  all  such  accounts  shall  be  audited(r')  in  all  respects  in  the  same  way 
as  the  other  accounts  of  the  urban  authority. 

(a)  These  are  all  matters  required  by  5  &  6  Will.  4,  c.  50,  in  respect  of  highway 
rates. 

(b)  According  to  section  222,  post,  the  rate  is  to  be  made  in  such  manner  as  the 
url)an  aiithority  may  appoint.  It  will  be  best  that  it  should  be  made  as  the  general 
district  I'ate  "  in  writing  under  their  common  seal."    See  section  210,  ante,  p.  278. 

(c)  See  sections  245 — 250,  jjosf. 


General  Provisions  as  to  Urhan  Rates. 

Estimate  to  be  218.  Every  Urban  authority  before  proceeding  to  make  a  general 
prepared  be-  district  rate  or  private  improvement  rate  under  this  Act,  shall  cause  an 
fore  making  estimate  (a)  to  be  prepared  of  the  money  required  for  the  purposes  (/>)  in 
rates.  respect  of  which  the  rate  is  to  be  made,  showing — 

The  several  sums  required  for  each  of  such  purposes  ;  and 

The  rateable  value  of  the  property  assessable  ;  and 

The  amount  of  rate  which  for  those  purposes  it  is  necessary  to  make 
on  each  pound  of  such  value 

and  the  estimate  so  made  shall  forthwith,  after  being  approved  of  by  the 
urban  authority,  be  entered  in  the  rate  book,  and  be  kept  at  their  office, 
open  to  public  inspection  during  office  hours  thereat  ;  but  it  shall  not 
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be  deemed  part  of  the  rate,  nor  in  any  respect  affect  the  validity  of  the  Section  218. 
same.(c) 

(«)  Much  doubt  existed  as  to  the  effect  of  this  estimate  as  required  hy  11  &  12 
Vict.  c.  63,  s.  89.  The  Court  of  Queen's  Bench  at  first  appear  to  have  treated  it  as 
anaiogous  to  the  title  of  the  poor  rate,  so  that  if  it  contained  an  illegal  item  it  was 
bad.  See  Reg.  v.  JVorksoj)  Local  Board,  21  J.  P.  451.  The  question  afterwards  arose 
as  to  whether  an  insufficient  statement  of  an  item  would  avoid  the  rate.  The  conse- 
quences of  such  a  decision  were  so  serious  that  the  court  in  a  subsequent  case  arising 
out  of  the  proceedings  of  the  same  local  board,  declined  to  decide  the  question 
whether  the  section  had  that  effect,  or  whether  it  was  directory  only.  Reg.  v.  Worksop 
Local  Board,  34  L.  J.  M.  C.  220  ;  5  B.  &  S.  951  ;  11  Jur.  (n.s.)  1015  ;  12  W.  K  710  ; 
10  L.  T.  (n.s.)  297  ;  29  J.  P.  759.  This  question  is  now  settled  by  the  passage  at 
the  end  of  this  section. 

The  proper  mode  of  carrying  this  regulation  into  effect  appears  to  be  to  enter  the 
estimate  in  a  page  of  the  book  preceding  the  rate. 

The  local  board  must  be  careful,  besides  this  estimate,  to  cause  the  rate  to  have  a 
good  title,  otherwise  it  will  be  void.  Reg.  v.  Byron,  12  Q.  B.  321  ;  17  L.  J.  M.  C. 
134  ;  12  J.  P.  362  ;  Moulton  {Overseers  of)  v.  Eastern  Counties  Railway,  5  E.  &  B.  974  ; 
25  L.  J.  M.  C.  49  ;  2  Jur.  (n.s.)  161  ;  20  J.  P.  566.  In  Reg.  v.  IVilhinson,  2  T.  L.  R. 
862,  the  court  refused  a  mandamus  to  compel  justices  to  allow  a  rate  on  the  ground 
that  the  heading  was  left  blank  and  did  not  show  what  the  rate  was  for. 

Again,  though  the  estimate  has  no  legal  consequence  in  itself,  perhaps  its  absence 
may  invalidate  the  rate  ;  and  as  its  absence  may  have  this  efi^ect,  so  also  an  illusory 
or  defective  estimate  may  have  it.  It  may,  therefore,  be  noticed  that  the  Court  of 
Queen's  Bench  held,  in  Reg.  v.  Worksop  Local  Board,  siqjra,  that  "election  exjienses, 
filling  in  drains,  and  cleansing  drains  and  outfall,"  and  also  "  law  charges,  surveyor's 
instruments,  and  incidental  expenses,"  were  respectively  improperly  grouped  together 
in  the  estimate  as  individual  items. 

(h)  But  though  the  estimate  will  not  aft'ect  the  validity  of  the  rate,  it  must  not  be 
considered  that  the  rate  will  be  valid  if  it  be  made  for  purposes  which  are  illegal, 
and  which  may  be  shown  in  the  estimate. 

In  considering  what  are  legal  or  illegal  purposes,  it  is  to  be  remarked  that  the 
charges  of  an  accountant  employed  to  investigate  the  accounts  of  a  local  board  were 
held  by  the  justices  at  quarter  sessions  to  be  illegal,  being,  under  the  circumstances  of 
the  case,  in  their  judgment  unnecessary,  and  the  Court  of  Queen's  Bench  decided  that 
this  was  a  question  for  the  sessions,  and  declined  to  reverse  their  decision.  Reg.  v. 
Worksop  Local  Board,  21  J.  P.  451. 

Again,  it  was  held  by  the  same  court  that  a  local  board  could  not  make  a  district 
rate  to  pay  the  costs  of  defending  certain  quo  warranto  informations  brought  against 
individual  members  of  the  board,  which  did  not  impeach  the  validity  of  the  whole 
board  ;  nor  the  expenses  of  opposing  a  local  Ijill  brought  into  Parliament  by  a  gas- 
light company  in  their  district  for  an  increase  of  powers.  But  the  expenses  of 
opposing  proceedings  in  Chancery  against  the  board  for  certain  works  which  they 
had  caused  to  be  executed  were  held  to  be  a  legal  charge,  although  the  suit  was  not 
ended  when  payment  was  jjroposed  to  be  made.  Reg.  v.  Harris,  5  W.  R.  254  ;  28 
L.  T.  (o.s.)  266  ;  21  J.  P.  580.  And  see  R.  v.  Bridgewafer  {Mayor  of),  10  A.  &  E.  281  ; 
R.  V.  Leeds  {Mayor  of),  4  Q.  B.  796  ;  12  L.  J.  Q.  B.  369 ;  7  Jur.  669 ;  D.  &  M.  14,3.  It  has 
been  held,  however,  in  the  case  of  a  municipal  corporation,  that  they  are  justified 
in  defraying  out  of  the  corporate  funds  the  expenses  of  defraying  cpw  warranto 
informations  against  individual  members  of  the  corporation,  if  the  object  of  such 
informations  were  to  impeach  the  title  or  destroy  the  legal  existence  of  the  corpora- 
tion as  a  body.  Holdsworth  v.  Dartmouth  {Mayor  o/),  11  A.  &  E.  490  ;  4  Jur.  605, 
which  is  in  accordance  with  Attorney-General  v.  Norwich  {Corporation  of),  2  My.  &  C. 
406  ;  1  Jur.  398. 

A  metropolitan  vestry  incorporated  under  18  &  19  Vict.  c.  120,  were  restrained 
from  applying  any  part  of  their  rates  in  paying  the  expenses  of  a  dinner  or  ball  or 
other  ceremonies  in  connection  with  the  opening  of  a  new  vestry  hall.  But  as  no 
part  of  the  rates  had  been  actually  so  applied,  it  was  held  that  inclividual  vestrymen 
who  had  voted  for  the  resolution  for  the  dinner,  &c.,  could  not  be  made  parties  to  the 
action  for  the  purpose  of  obtaining  costs  from  them.  Attorney -General  v.  Bcrmondscy 
(Vestry  of),  23  Cli.  D.  60  ;  52  L.  J.  Ch.  507  ;  31  W.  R.  463  ;  48  L.  T.  (n.s.)  445  ;  47 
J.  P.  453.    And  see  Reg.  v.  Bedford  {Mayor  of),  47  J.  P.  756 ;  Attorney-General  v. 
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Note  to  Blackburn  (Corporation  of),  57  L.  T.  (n.s.)  385  ;  Attorney-General  v.  Batley  (Mayor,  dhc., 
Sectioa  218.  of),  26  L.  T.  (n.s.)  392  ;  Attorney-General  v.  Cardiff  (Ma^jor  of)  [1894],  2  Ch.  337  ;  63 

  L.  J.  Ch.  557  ;  70  L.  T.  (n.s.)  591  ;  8  E.  268  ;  10  T.  L.  R.  420.    An  action  for  an 

injunction  to  restrain  improper  payments  out  of  rates  must  be  in  the  name  of  the 
Attorney-General.    Holden  v.  Bolton  (Corporation  of),  3  T.  L.  R.  676. 

In  Ecg.  V.  Marris,  supra,  it  was  held  that  as  the  rate  was  made  for  some  items 
which  Avere  illegal,  it  was  altogether  void.  This  is  in  conformity  with  Cliesterton  v. 
Farlar,  1  Curt.  354  ;  2  Moore  P.  C.  330.  See  also  B,.  v.  Sillifant,  4  A.  &  E.  354  ;  5 
N.  &  M.  640  ;  Beg.  v.  Byron,  3  N.  S.  C.  180  ;  12  Q.  B.  321  ;  12  Jur.  479  ;  17  L.  J. 
]\I.  C.  134  ;  Tozer  v.  Child,  6  E.  &  B.  289  ;  2  Jur.  (n.s.)  928  ;  25  L.  J.  Q.  B.  337  ;  20 
J.  P.  805.  It  appears,  however,  that  the  rate  may  be  enforced  as  long  as  it  is  good  on 
tlie  face  of  it.  When  this  is  the  case  the  rate  can  only  be  impeached  by  appeal  to 
quarter  sessions  on  the  ground  that  it  has  been  made  for  an  illegal  purpose.  Luton 
Local  Board  v.  Davis,  2  E.  &  E.  678  ;  29  L.  J.  M.  C.  173  ;  6  Jur.  (n.s.)  580  ;  2  L.  T. 
(N.s.)  172  ;  8  W.  R.  411  ;  24  J.  P.  677. 

As  illustrating  the  princi^^le  that  local  authorities  may  not  pay  out  of  their  funds 
any  sum  for  a  purpose  not  expressly  authorised  hy  statute,  reference  may  be  made  to 
a  number  of  cases  decided  with  regard  to  the  power  of  a  corporation  to  defray  out  of 
the  rates  the  expenses  incurred  in  defending  proceedings  against  their  officers  for  acts 
done  in  the  performance  of  their  duty.  In  Beg.  v.  TJiompson,  5  Q.  B.  477  ;  D.  &  M. 
497;  Beg.  v.  Stamford  (Town  Council  of),  13  L.  J.  Q.  B.  177;  8  Jur.  558,  it  was 
held  that  a  corporation  could  not  order  payment  of  costs  of  defending  borough  con- 
stables in  a  prosecution  against  them  for  acts  done  in  the  course  of  their  duty.  See 
also  Beg.  v.  Lichfield  (Mayor  of),  10  Q.  B.  534  ;  16  L.  J.  Q.  B.  333  ;  11  Jur.  888.  In 
Pickering  v.  Stephenson,  L.  R.  14  Eq.  322;  41  L.  J.  Ch.  493  ;  26  L.  T.  (n.s.)  608  ;  20 
W.  R.  654,  it  was  decided  that  a  trading  company  could  not  pay  out  of  their  funds  the 
cost  of  prosecuting  a  person  for  libelling  the  council  of  the  company.  And  it  was 
decided  that  tlie  expenses  incurred  by  an  officer  of  a  borough  in  defending  his 
character  in  relation  to  matters  arising  out  of  his  official  duties  could  not  lawfully  be 
l^xid  out  of  the  borough  fund.  Bi,eg.  v.  Liverpool  (Mayor  of),  41  L.  J.  Q.  B.  175  ;  26 
L.  T.  (n.s.)  101  ;  20  W.  R.  389.  This  decision  was  in  accordance  with  Attorney- 
General  V.  Compton,  1  Y.  &  C.  417.  When  the  chief  constable  of  a  borough  had,  by 
direction  of  borough  magistrates,  laid  an  information  against  a  person  for  conspiracy, 
and  an  action  for  malicious  prosecution  Avas  brought  l^y  such  person  against  him,  and 
verdict  recovered  for  200^.,  it  was  held  that  it  was  not  competent  to  the  council  to 
order  payment  of  the  chief  constable's  costs  out  of  the  borough  fund  or  rate.  Beg.  v. 
Exeter  (Mayor  of),  6  Q.  B.  D.  135  ;  44  L.  T.  (n.s.)  101  ;  29  W.  R.  441  ;  45  J.  P.  158. 
But,  on  the  other  hand,  Avhen  officers  Avere  sued  for  acts  done  on  Ijehalf  of  the  autho- 
rity, and  iinder  their  direction  or  Avith  their  sanction,  the  authority  might,  as  it 
seems  from  Attorney-General  v.  Pearson,  10  Jur.  651,  pay  the  costs  and  even  the 
damages  aAvarded  against  those  officers  out  of  their  funds.  In  Stop>s  v.  Northampton- 
shire JJ.,  4  T.  L.  R.  78,  it  wan  held  that  the  justices  of  a  county  could  not  laAvfully 
pay  out  of  the  county  fund  the  costs  and  damages  incurred  by  the  chief  constable  of 
the  county  in  an  action  brought  against  him  in  respect  of  acts  done  in  the  execution 
of  his  duty.  It  should  be  observed,  hoAvever,  that  these  cases  Avere  all  decided  before 
45  &  46  Vict.  c.  50,  s.  226,  and  51  &  52  Vict.  c.  41,  s.  66,  which  Avould  now  justify  some 
if  not  all  of  the  payments  held  to  be  illegal  as  above  stated.  But  these  Acts  apply 
only  to  municipal  corporations  and  county  councils,  and  the  principle  of  the  decisions 
still  applies  to  other  local  authorities. 

When  money  has  been  hond  fide  jjaid  upon  an  order  of  a  town  council  to  a  town 
clerk,  for  professional  biisiness  done  by  him  as  a  solicitor,  upon  instructions  given  by 
the  corporation,  the  mere  fact  of  his  having  had  no  retainer  render  the  seal  of  the 
corporation  was  held  to  be  no  sufficient  ground  Avhy  the  court  should,  under  7  Will.  4 
and  1  Vict.  c.  78,  s.  14,  quash  the  order  of  the  council  as  for  a  misapplication  of  the 
borough  funds.  And  it  was  further  held  that  costs  incurred  by  a  toAvn  council  in 
taking  legal  advice  as  to  the  A'alidity  of  a  borough  rate  which  they  threatened  to 
enforce,  but  concerning  which  they  were  threatened  with  ligitation  if  they  should 
iiersevere  in  their  intention,  Avere  costs  chargeable  irpon  the  borough  fund.  Beg.  v. 
Brest,  16  Q.  B.  32  ;  15  Jur.  554  ;  20  L.  J.  Q.  B.  17  ;  14  J.  P.  750.  And  see  the  case 
of  Beg.  v.  Normch  (Mayor  of),  ante,  p.  242. 

The  application  of  the  doctrine  of  ^dtra  vires  to  the  proceedings  of  public  boards 
cannot  be  fully  discussed  here,  and  reference  should  be  made  to  the  Avork  of  ]\Ir. 
Seward  Brice  on  the  subject.  A  fcAv  cases  may  be  cited,  however,  to  illustrate  the 
doctrine.    In  East  Anglian  Eailway  Company  v.  Eastern  Counties  Bccilivay  Company, 
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11  C.  B.  775,  Jervis,  C.J.,  said :  "  It  is  clear  that  tlie  defendants  have  a  limited     Note  to 

authority  only,  and  are  a  corporation  only  for  the  purpose  of  making  and  maintaining  Section  218. 

the  railway  sanctioned  by  the  Act ;  and  that  their  funds  can  only  be  applied  for  the 

purjDoses  directed  and  provided  for  by  the  statute."    In  Bateman  v.  A  shton-under- 

Lyne  (Mayor  of),  3  H.  &  N.  323  ;  27  L.  J.  Ex.  458,  it  was  held  that  a  waterworks 

company  having  certain  powers  for  the  supply  of  water  to  a  district  might  lawfully 

apply  to  Parliament  for  the  extension  of  those  2:)0wers,  and  consequently  contract 

with  an  engineer  for  the  supply  of  jjlans  and  estimates  essential  to  such  application. 

Beamwell,  B.,  however,  dissented  from  this  judgment.    See  also  Stockport  Water- 

worls  Company  v.  Manchester  {Mayor  of),  7  L.  T.  (n.s.)  545  ;  9  Jur.  (n.s.)  266  ;  Taylor 

V.  Chichester  and  Midhurst  Raihvay  Compomy,  L.  R.  4  H.  L.  621  ;  39  L.  J.  Ex.  217  ; 

23  L.  T.  (n.s.)  657  ;  Chatham  Local  Board  v.  Rochester  Paving  Commissioners,  L.  R.  1 

Q.  B.  24 ;  35  L.  J.  M.  C.  81  ;  13  L.  T.  (n.s.)  273  ;  14  W.  R.  51  ;  12  Jur.  (n.s.)  47 ; 

29  J.  P.  805. 

It  seems  to  have  been  established  by  numerous  decisions  that  when  public  boards 
take  proceedings  in  Parliament  to  protect  the  property  under  their  control  and 
management,  the  expenses  which  they  incur  are  cliargealde  i^pon  the  funds  at  their 
disposal ;  but  if  they  originate  parliamentary  measures  for  the  purpose  of  increasing 
their  property  or  extending  their  powers,  they  must  rely  upon  obtaining  express  sanc- 
tion from  the  legislature  for  charging  the  costs  upon  of  their  funds.  It  is  unneces- 
sary to  enumerate  the  decisions  in  question,  for  the  Municipal  Corporations  (Borough 
Funds)  Act,  1872  (35  &  36  Vict.  c.  91),  which  is  set  out  in  the  Appendix,  now  enables 
local  authorities  in  certain  cases  to  charge  on  their  funds  the  costs  of  promoting  or 
opposing  parliamentary  or  other  proceedings  for  the  benefit  of  the  inhabitants.  And 
although  there  may  be  cases  in  wdrich  such  expenditure  might  be  justified  without 
the  aid  of  this  statute,  it  Avill  be  found  in  practice  advisable  to  conform  to  its 
formalities  in  almost  every  instance.  A  private  bill  before  Parliament  provided  for 
the  punctual  payment  of  interest  on  the  share  capital  of  the  undertaking  for  wliiclr 
authority  was  sought  by  declaring  that  the  overseers  of  the  parish  in  which  the 
undertaking  was  situated  should,  when  required  to  do  so,  raise  as  part  of  the  poor 
rate  money  for  the  payment  of  such  interest.  The  overseers,  with  the  authority  of 
the  vestry,  successfully  opposed  the  bill,  and,  in  so  doing,  incurred  certain  expenses 
which  were  not  immoderate  and  were  allowed  hy  the  auditor.  It  was  held,  reversing 
the  decision  of  the  Queen's  Bench  Division,  that  the  overseers  were  entitled  to  charge 
the  expenses  so  incurred  upon  the  poor  rate.  Reg.  v.  White  or  Sibly,  14  Q.  B.  D. 
358  ;  54  L.  J.  M.  C.  23  ;  52  L.  T.  (n.s.)  116  ;  33  W.  R.  248  ;  49  J.  P.  294.  See 
also  Cleverton  v.  St.  German's  Rural  Sanitary  Authority,  cited  in  the  notes  to  the 
Municipal  Corporations  (Borough  Fimds)  Act,  1872,  in  the  Appendix.  In  Attorney- 
General  V.  Lambeth  {Vestry  of),  ^Y.  N.  (1888),  p.  19;  4  T.  L.  R.  257,  an  injunction 
was  granted  restraining  the  vestry  from  aj^plying  their  funds  in  promoting  a  bill 
in  Parliament. 

The  period  for  which  the  rate  is  to  be  made  is  not  included  in  the  matters  which 
must  appear  in  the  estimate.  This  must,  however,  appear  in  the  rate  itself.  See 
ante,  j).  290,  section  211,  note  {u). 

(c)  See  note  (a),  supra. 

219.  Any  person  interested  in  or  assessed  to  any  rate  made  under 
this  Act  may  inspect  the  same,  and  any  estimate  (a)  made  previously  inspection, 
thereto,  and  may  take  copies  of  or  extracts  therefrom  without  fee  or 
reward  ;  any  person  who,  having  the  custody  of  any  such  estimate  or 
rate,  refuses  to  allow  or  does  not  permit  such  inspection,  or  such  copies 
or  extracts  to  be  taken,  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds.  (6) 

(a)  This  is  an  additional  inspection  to  that  provided  for  in  the  preceding  section. 
On  this  occasion  copies  or  extracts  may  be  taken,  but  no  such  ^^rovision  is  made 
in  resjject  of  the  previous  inspection.  Moreover,  refusal  of  insj^ection  in  this 
case,  subjects  the  oiticer  to  a  penalty  recoverable  on  summary  conviction.  No  such 
summary  remedy  is  given  in  the  previous  case. 

See  section  210,  cmte,  p.  279,  as  to  the  notice  to  be  given  of  the  intended  making 
of  the  rate. 

(6)  See  section  251,  post,  as  to  the  recovery  of  this  penalty. 
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Section  220.  220.  Where  the  name  of  any  owner  or  occupier  liable  to  berated 
Description  of  under  this  Act  is  not  known  to  the  urban  authority  it  shall  be  sufficient 
owner  or  to  assess  and  designate  him  in  the  rate  as  "the  owner  "  or  "the  occupier  " 
ratesf"^^  ™  premises  in  respect  of  wdiich  the  assessment  is  made,  without 

further  description. 

Notwithstanding  the  facility  which  is  thus  given  to  the  urban  autliority,  it  is, 
nevertheless,  most  desirable  that  the  ntniost  pains  should  be  taken  to  ascertain 
the  respective  names  of  the  owmer  or  occupier.  Much  practical  difficulty  attends 
all  proceedings  Avhen  the  name  of  the  party  proceeded  against  is  not  stated. 
Moreover,  if  it  can  be  shown  that  the  name  was  known  to  the  authority,  it  may 
perhaps  be  held  that  the  use  of  the  term  oumer  or  occupier  is  not  justified.  Again,  it 
may  well  be  questioned  whether,  although  these  words  are  used,  the  assessment 
will  be  available  against  an  owner  or  occu]3ier  Avho  may  succeed  to  the  premises. 


amMicki^^  221.  An  urban  authority  may  from  time  to  time  amend  any  rate 
amen  cc .  ^^ade  in  pursuance  of  this  Act,  by  inserting  therein  the  name  of  any 
person  claiming  and  entitled  to  have  his  name  inserted,  or  by  inserting 
the  name  of  any  person  who  ought  to  have  been  assessed,  (a)  or  by 
striking  out  the  name  of  any  person  who  ought  not  to  have  been 
assessed,  or  by  raising  or  reducing  the  sum  at  which  any  person  has 
been  assessed,  if  it  appears  to  the  lu-ban  authority  that  he  has  been 
under-rated  or  over-rated, (/>)  or  by  making  any  other  alteration  wdiich 
will  make  the  rate  conformable  to  the  provisions  of  this  Act  ;  and  no 
such  amendment  shall  be  held  to  avoid  the  rate. 

Provided,  that  any  person  who  may  feel  himself  aggrieved  by  any 
such  amendment  shall  have  the  same  right  of  appeal  therefrom  as  he 
would  have  had  if  the  matter  of  amendment  had  appeared  on  the  rate 
originally  made,(c)  and  with  respect  to  him  an  amended  rate  shall  be 
considered  to  have  been  made  at  the  time  when  he  first  received 
notice(£^)  of  the  amendment  ;  and  an  amended  rate  shall  not  be  payable 
by  any  person  the  amount  of  whose  rate  is  increased  by  the  amend- 
ment, or  whose  name  is  thereby  newly  inserted  until  seven  days  after 
such  notice  has  been  given  to  him. 

(a)  There  is  no  such  power  as  this  in  the  case  of  a  poor  rate.  See  PemhroJce  v. 
Wye  {Overseers  of),  47  J.  P.  359.  The  Sawtry  School  Board  Election  Petition:  Yethard 
V.  Turnill,  «  Times,"  21st  May,  1895. 

(h)  These  words  raise  a  difficulty.  These  maj'  be  an  under-rating  or  over-rating 
ai'ising  out  of  an  error  in  computation,  or  of  an  inaccurate  reference  to  the  valuation 
list,  and  this  would  clearly  be  within  the  section.  But  it  may  be  contended  that 
the  value  is  wrongly  entered  in  the  valuation  list.  Nevertheless,  according  to 
section  211,  that  list  is  to  be  followed.  Can  the  urban  autliority  entertain  this 
inquiry  ?  If  they  can,  they  can  depart  from  the  valuation  list  wholly  or  to  a  great 
extent.  This  is  so  contrary  to  the  intention  of  the  legislature  that  it  is  to  be  expected 
that  the  courts  of  law  will  not  sanction  it.  At  the  same  time  it  is  not  easy  to  see 
any  serioiis  ground  for  the  appeal  which  is  provided  for  by  the  section  in  respect  of 
any  other  amendment.  In  a  recent  case  one  S.  was  assessed  to  a  general  district 
rate,  and  five  weeks  afterwards  he  applied  to  the  assessment  committee  to  reduce 
his  assessment,  and  the  committee  did  so.  S.  did  not  a^speal  against  the  general 
district  rate.  The  urban  authority  took  out  a  summons  against  him  under  sec- 
tion 256,  and  the  justices  made  an  order  for  payment  of  the  rate  as  originally  made. 
It  was  held  that  they  were  wrong  in  so  doing,  and  that  they  ought  to  have  held  it  a 
sufficient  cause  for  non-payment,  that  the  assesssment  in  the  valuation  list  had  been 
reduced  before  the  summons  was  taken  out.  Sheffield  Waterworks  Company  v. 
Mayor,  cfcc,  of  Sheffield,  55  L.  J.  M.  C.  40  ;  34  W.  R.  153  ;  50  J.  P.  6.  From  this 
case  it  may  be  inferred  that  upon  the  alteration  of  the  valuation  list  during  the 
currency  of  an  urban  rate,  the  rate  should  be  amended  under  this  section,  but 
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that  in  any  event  the  rate  can  only  be  enforced  upon  the  altered  valuation.    See      Note  to 
also  Tynemoiith  Union  v.  Baclcworth  Overseers,  cited  in  the  notes  to  section  231,  post.     Section  221. 

(c)  See  section  269,  2^ost,  p.  363.    Doulotless  a  ratepayer  may  appeal  against  the 
reduction  of  another  person's  rate  on  this  amendment,  if  he  can  find  it  oiit. 

(d)  As  to  the  authentication  and  service  of  this  notice,  see  sections  266,  267,  post. 
The  customary  demand  note  would  be  sufficient  notice  if  served  upon  the  party  after 
the  amendment. 

The  days  will  be  one  inclusive  and  one  exclusive. 

222.  All  rates  made  or  collected  (a)  under  this  Act  sliall  be  pub- Publication 
lished  in  the  same  manner  as  poor  rates,  (5)  and  shall  commence  and  be  Qf  rales^*^*^"" 
payable  at  such  time  or  times,  (c)  and  shall  be  made  in  such  manner  and 
form,((Z)  and  be  collected  by  such  persons,  and  either  together  or 
separately,  or  with  any  other  rate(^)  or  tax,  as  the  urban  authority  may 
from  time  to  time  appoint  :  Provided  that  no  publication  shall  be 
required  of  any  private  improvement  rate.(/) 

(a)  There  does  not  appear  to  be  any  rate  collected  under  this  Act  which  is  not 
made  under  it. 

(&)  The  Public  Healtli  Act,  1848  (11  &  12  Vict.  c.  63),  s.  99,  required  the  rate  to 
be  jHiblished  in  the  same  manner  as  the  poor  rate.  But  it  ^\'as  decided  that  rates 
made  under  that  section  were  not  void  if  not  published  in  the  same  manner  as  the 
poor  rate,  there  being  no  words  of  avoidance  in  that  Act  as  in  17  Geo.  2,  c.  3,  which 
relates  to  the  poor  rate.  Lefeuvre  v.  Miller,  8  E.  &  B.  321  ;  26  L.  J.  M.  C.  175  ;  3 
Jur.  (n.s.)  12.55  ;  21  J.  P.  436  ;  29  L.  T.  (o.s.)  344. 

As  to  what  publication  is  necessary,  see  17  Geo.  2,  c.  3,  and  the  cases  decided 
thereon  in  ArclihoMs  Poor  Law,  p.  886,  and  Eeq.  v.  Wolferstan  [1893],  2  Q.  B.  451  ; 
62  L.  J.  M.  C.  148  ;  69  L.  T.  (n.s.)  429  ;  42  W.  R.  176  ;  57  J.  P.  452  ;  5  R.  561. 

(c)  Tlds  enables  the  urban  authority  to  make  a  rate  payable  by  instalments. 

As  regards  the  water  rate,  reference  must  be  made  to  the  Waterworks  Clauses 
Act,  1847  (10  &  11  Vict.  c.  17),  s.  50,  wdiich  prescribes  payment  of  that  rate  at  the 
usual  quarter  days. 

{d)  Though  tlie  form  may  be  prescribed  by  the  urban  authority,  it  is  submitted 
that  this  provision  does  not  authorise  the  omission  of  any  material  part  such  as  tlie 
usual  heading,  as  to  wMch  see  Reg.  v.  JFilJdn.wn,  2  T.  L.  R.  862. 

(e)  This  must  mean  some  other  rate  or  tax  over  which  the  urban  authority  have  a 
control.  It  often  proves  inconvenient  to  have  several  rates  and  taxes  collected 
together,  and  therefore  the  authority  which  levies  a  rate  ought  to  have  exclusive 
power  of  regulating  its  collection.  It  cannot  be  presumed  that  the  legislature 
intended  that  such  power  should  be  interfered  with  by  the  urban  authority.  Refer- 
ence should  be  made  to  25  &  26  Vict.  c.  82,  whicli  provides  for  the  consolidation  of 
the  proceedings  for  the  recovery  of  several  local  rates  and  taxes  due  from  tlie  same 
person  before  the  justices. 

(/)  See  section  213,  a?ife,  p.  291.  This  rate  is  nothing  more  than  a  reimbursement 
of  expenses  incurred  for  the  benefit  of  an  owner  of  property  of  which  he  has  had 
ample  notice. 


223.  The  production  of  the  books  purporting  to  contain  any  rate  Evidence  of 
or  assessment  made  under  this  Act  shall,  without  any  other  evidence 
whatever,  be  received  as  jyrimd  facie  evidence  of  the  making  and  validity 
of  the  rates  mentioned  therein. 

Section  262,  post,  provides  that  no  rate  shall  be  vacated  for  want  of  form  ;  but  if 
the  rate  show  on  the  face  of  it  that  it  is  defective  in  substance  (as  if  there  be  no 
estimate,  or  if  it  appear  to  be  made  for  illegal  purposes),  it  is  presumed  that  the 
objection  may  nevertheless  be  taken  to  it  with  success.  Hence,  it  is  incumbent 
upon  urban  authorities  to  prepare  their  rates  with  proper  attention  and  care.  The 
text  only  makes  the  production  prima  facie  evidence  of  the  rate's  validity. 


224.  Where  it  appears  to  an  urban  authority  that  any  premises  Power  to 
were  sufficiently  drained  before  the  construction  of  any  new  sewer  laid  deduc- 
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Section  224.  down  by  them,  the}^  may  deduct  from  the  amount  of  rates  otherwise 

tion  from       chargeable  in  respect  of  such  premises  such  a  sum  for  such  time  as  they 

rate  in         may  imder  all  the  circumstances  of  the  case  deem  just, 
certain  cases. 

This  section  is  difficult  to  apply.  The  Public  Health  Act,  1848  (11  &  12  Vict, 
c.  63),  s.  86,  provided  for  a  special  district  rate  in  respect  of  the  making  of  a  sewer, 
and  contained  a  proviso  as  in  the  text,  which  was  not  unreasonable.  By  21  &  22 
Vict.  c.  98,  special  district  rates  M'ere  abolished,  but  the  proviso  was  re-enacted  as  a 
substantive  clause,  and  consequently  it  is  inserted  as  above,  but  how  the  authority 
can  carry  it  into  effect  in  their  general  district  rate  is  not  shown.  They  will  make 
the  full  rate  and  insert  that  amount  in  the  book,  but  from  this  amount  so  formally 
inserted,  they  may  deduct. 

Assuming  that  the  section  can  be  carried  into  execution,  though  the  words  are 
discretionar)',  the  nature  of  the  case  seems  to  require  that  they  should  be  construed 
as  imperative,  with  this  qualification,  tliat  the  local  authority  must  exorcise  their 
judgment  as  to  the  amount  and  the  period  of  the  deduction. 


Power  to  225.  -^1^  urban  authority  may  reduce  or  remit  the  payment  of 

remirrates     ^^^J  ^""^^^  on  account  of  the  poverty  of  any  person  liable  to  the  payment 
thereof. 

Such  remission  will  not  deprive  the  person  of  a  parliamentary  or  municipal 
franchise  on  the  ground  of  recei\dng  parochial  relief.  Mashiter  v.  Dunn,  6  C.  B.  30  ; 
18  L.  J.  C.  P.  13  ;  12  L.  T.  (o.s.)  197  ;  13  Jur.  194.  Therefore  presumably  it  will 
not  deprive  a  parocliinl  elector  of  the  franchise  for  the  purposes  of  elections  of  urban 
autliorities  elsewhere  than  in  municipal  boroughs  or  of  rural  authorities. 


Saving  for  226.  Nothing  in  this  part  of  this  Act  shall  alter  or  affect  any 
existing  lease,  contract,  or  agreement,  made  or  entered  into  between  the  landlord 
agreements.  n  i         ^    i:-  • 

and  tenant  oi  any  premises. 

See  the  similar  provision  in  section  104,  ante,  p.  125. 

By  an  agreement  marsh  lands  were  demised  subject  to  a  condition  that  the  tenant 
shoiild  pay  all  outgoings,  rates,  taxes,  costs,  &c.,  whether  parochial  or  parliamentary, 
which  were  and  might  be  chargeable  on  the  lands.  An  assessment  was  made  by  the 
commissioners  of  sewers  for  the  permanent  benefit  of  the  lands,  in  certain  proportions 
upon  the  owners  and  occupiers.  For  four  years  the  tenant  paid  in  the  first  instance 
both  his  own  share  and  that  of  his  landlord,  and  upon  each  half-year's  settlement  of 
accounts,  for  rent  due,  with  the  landlord's  agent,  who  was  ignorant  of  the  agreement, 
the  sum  so  paid  was  allowed  towards  the  rent,  and  the  receipts  were  given  for  the 
balance  : — Held,  in  an  action  brought  upon  the  agreement  to  recover  the  sums  so 
allowed  as  arrears  of  rent,  that  the  facts  supported  a  plea  of  payment  of  the  rent. 
Waller  \.  Andrews,  3  M.  &  W.  312.  But  if  a  tenant  voluntarily  pays  taxes  which 
he  alleges  ought  to  have  been  paid  by  the  landlord  and  afterwards  pays  rent  without 
deductmn,  he  cannot  recover  the  amount  against  the  landlord.  Saunderson  v.  Hanson, 
3  C.  &  P.  314  ;  and  see  Andrew  v.  Hancock,  1  B.  &  B.  37  ;  Fuller  v.  Abbott,  4  Taunt. 
105.  In  order  to  entitle  a  tenant  to  deduct  from  his  rent  a  payment  which  he  is 
entitled  to  deduct  under  a  statute,  the  money  must  have  been  actually  paid.  Rtjan 
V.  Thompson,  L.  R.  3  C.  P.  144  ;  37  L.  J.  C.  P.  134 ;  17  L.  T.  (n.s.)  506  ;  16  W.  R. 
314  •  32  J.  P.  135.  As  to  the  rating  of  mines  and  the  right  to  deduct  one-half  of 
the  rates  under  section  8  of  the  Rating  Act,  1874  (37  &  38  Vict.  c.  54),  see  Devonshire 
(Duke  of)  V.  Barrow  Hmiiatite  Steel  Company,  2  Q.  B.  D.  286  ;  46  L.  J.  Q.  B.  96  ;  35 
L  T  (n  s  )  474  ;  25  W.  R.  60  ;  Challoner  v.  Bolckow,  3  App.  Cas.  933  ;  47  L.  J.  Q.  B. 
562  ;  39  L.  T.  (N.s.)  134  ;  26  W.  R.  541  :  42  J.  P.  756. 

A.  demised  land  to  B.  upon  a  building  lease,  at  the  yearly  rent  of  60Z.  clear  of  all 
rates  and  assessments,  the  seAvers  rate  and  land  tax  excepted,  with  the  usual  covenant 
for  payment  of  rent.  B.  having  by  building  on  the  land  increased  its  rateable  value 
to  300/.  per  annum  : — Held,  that  lie  was  only  entitled  to  deduct  tlie  sewers  rate  and 
laud  tax  upon  the  original  rent,  and  not  in  respect  of  the  improved  value.  Smith  v. 
Huinhle  15  C.  B.  321.  And  see  Watson  y.  Atkins,  3  B.  &  Aid.  647  ;  Graham  v. 
Wade  ie  East,  29  ;  Watson  v.  Home,  7  B.  &  C.  285  ;  1  xM.  &  R.  191.    But  wlien  a 


UEBAN  EATES  QENBEAL  PROVISIONS. 


303 


lessee  covenanted  that  lie  would  pay  all  taxes,  charges,  rates,  tithes,  &c.,  which  then     Note  to 
were  or  should  at  any  time  thereafter  during  that  demise  be  taxed,  charged,  assessed.  Section  226. 
or  imposed  upon  the  said  demised  premises  : — Held,  that  the  covenant  was  not 
confined  to  rates  payable  hy  the  landlord,  but  meant  all  rates  then  imposed  on  the 
lessee  in  respect  of  his  occupation,  and  all  future  rates  which  might  be  imposed  on 
the  land  itself.    Hurst  y.  Hurst,  4  Ex.  571. 

A  landlord,  liable  among  others  to  repair  a  bridge  ratione  tenura;  demised  the 
land,  and  the  lessee  covenanted  to  pay  the  rent,  clear  of  land  tax  and  all  other  taxes 
and  deductions  whatsoever,  either  parliamentary  or  jjarochial,  taxed  or  imposed,  or 
to  be  taxed  or  imposed,  upon  the  premises,  or  upon  the  lessor  in  respect  thereof, 
property  tax  excepted.  By  statute,  reciting  the  liability  ratione  teimrce  and  that 
part  of  the  bridge  was  out  of  repair,  it  was  enacted  that  the  landowners  liable  as 
above  should  repair  the  said  parts  during  the  continuance  of  the  Act ;  and  on  their 
defaidt  road  trustees  wei'e  empowered  to  do  the  repairs  and  recover  against  the 
owners.  A  power  of  distress  under  a  justice's  warrant  was  also  given  to  enforce 
payment,  and  for  raising  the  sums  required  power  was  given  to  the  landowners  to 
call  meetings,  and  to  meet  and  niake  rates  according  to  the  value  of  tlie  chargeable 
lands,  such  rates  to  be  levied,  if  necessary,  by  distress.  A  subsequent  Act,  also 
reciting  the  above-mentioned  liability,  made  iuither  jjrovision  as  to  the  holding  of 
such  meetings  and  laying  rates  for  the  said  repair  : — Held,  that  the  original  liability 
for  contribution  to  repairs  did  not,  Viy  these  enactments,  become  a  parliamentary  tax 
or  deduction  within  the  lessee's  covenant,  and,  therefore,  the  court  finding  no  clause 
in  the  above  statutes  which  extended  the  ultimate  lialjility  to  lessees  and  occupiers 
as  well  as  owners,  that  the  lessee  having  been  comijelled,  in  the  lessoi's  default 
to  pay  a  rate  made  as  above  and  charged  upon  him  as  lessee  and  occupier,  might 
recover  the  amount  from  the  lessor.  Baler  v.  Grecnhill,  3  Q.  B.  148  ;  11  L.  J. 
Q.  B.  161. 

By  a  local  Act  commissioners  were  authorised  to  flag  footways,  and  the  costs 
thereof  Avere  to  be  paid  liy  the  tenants  or  occupiers  of  the  houses  next  adjoining. 
Another  clause  enabled  the  tenant  to  deduct  the  costs  so  paid  by  him  out  of  his  rent  : 
— Held,  that  this  charge  was  within  the  terms  of  a  covenant  in  a  lease  subsecpiently 
made,  whereby  the  tenant  covenanted  to  pay  all  taxes,  rates,  duties,  levies,  assessments, 
and  payments  whatever,  which  were  or  during  the  term  might  be  rated,  levied, 
assessed,  or  imposed  on  the  premises.  Payne  v.  Burridge,  12  M.  &  W.  727  ;  13 
L.  J.  Ex.  190. 

A  sewer  rate  is  not  a  "  parliamentary  tax  "  within  the  meaning  of  a  covenant  to 
pay  parliamentary  taxes.  Breivster  v.  Kitchel,  2  Salk.  615  ;  Palmer  v.  Earith,  14 
M.  &  W.  428. 

Drainage  works  done  upon  premises  under  the  Metropolis  Management  Act,  1858 
(18  &  19  Vict.  c.  120),  were  held  to  be  payable  by  a  lessee  under  a  covenant  to  pay, 
bear,  and  discharge  "  all  such  parliamentary,  parochial,  county,  district,  and  occa- 
sional levies,  rates,  assessments,  taxes,  charges,  impositions,  contrilnitions,  burdens, 
duties,  and  services  whatsoever,  as  during  the  term  should  be  taxed,  assessed,  or 
imposed  upon  or  in  respect  of  the  premises  or  any  part  thereof."  Sweet  v.  Seager,  2 
C.  B.  (n.s.)  119  ;  3  Jur.  (n.S.)  588  ;  5  W.  R.  560  ;  21  J.  P.  406. 

By  a  local  Act  a  town  council  were  empowered  to  order  streets  to  be  sewered  and 
paved  by  the  owners  of  adjoining  premises,  and  on  their  default  themselves  to  do 
the  wovk  and  charge  the  o^vners.  The  council  were  also  em]iowered  to  require  the 
tenants  to  pay,  it  being  made  com-|)ulsory  on  the  owner  to  allow  such  payments  to 
be  deducted  from  the  rent.  Premises  in  a  street  were  demised  by  the  plaintiff  to 
the  defendant,  the  latter  covenanting  that  he  M'ould  pay  and  discharge  all  taxes, 
rates,  duties,  assessments,  and  impositions  whatsoever  (except  property  tax),  which 
during  the  term  should  become  payable  in  respect  of  the  demised  premises.  The 
plaintiff  having  paid  certain  expenses  of  paving  the  street,  sought  repayment  from 
the  defendant.  But  it  was  held,  distinguishing  Sweet  v.  Seager,  supra,  that  the  pay- 
ment ha\dng  been  made  by  the  plaintiff,  not  for  a  rate,  assessment,  or  imposition, 
which  had  become  payable  in  respect  of  the  demised  premises,  hwt  for  a  breach  of  duty 
imposed  upon  him  liv  the  Act,  he  was  not  entitled  to  recover  the  amount.  Tichwell  v 
Whitworth,  L.  R.  2  6.  P.  326  ;  36  L.  J.  C.  P.  103  ;  15  L.  T.  (n.s.)  574  •  15  \Y  r" 
427.  V      /        >  •  ■ 

Under  a  covenant  to  pay  all  taxes,  rates,  duties,  and  assessments  Avhatsoever  wliich 
during  the  continuance  of  the  demise  should  be  taxed,  &c.,  on  the  tenant  or  landlord 
of  the  demised  premises  in  respect  thereof,  the  tenant  was  held  liable  to  pay  pavino- 
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Note  to  expenses  under  the  Metroijolis  Management  Acts.  Thompson  v.  Lapivorth,  L.  R.  3  C.  P. 
Section  226.  149  ;  37  L.  J.  C.  P.  74  ;  17  L.  T.  (n.s.)  507  ;  16  W.  E.  312  ;  32  J.  P.  184. 

A  landlord's  covenant  to  pay  all  rates,  taxes,  tithes,  and  all  other  charges  payable 
in  respect  of  the  premises,  was  held  not  to  apply  to  the  costs  of  cleansing  a  piece  of 
ornamenta]  water  effected  under  an  order  in  execution  of  the  Nuisances  Removal 
Act  (18  &  19  Vict.  c.  121),  s.  16.  Bird  v.  Elwes,  L.  R.  8  Ex.  225  ;  37  L.  J.  Ex.  91  ; 
18  L.  T.  (n.s.)  727  ;  16  W.  R.  1120  ;  32  J.  P.  694. 

A  tenant  covenanted  to  pay  all  outgoings  cliarged  on  the  premises  or  on  the  land- 
lord in  respect  thereof.  A  drain  was  made  after  notice  served  upon  him  by  the 
lessee,  who  was  in  occupation  under  an  arrangement  made  between  the  landlord  and 
tenant,  that  the  person  held  to  be  liable  should  bear  the  charge,  and  it  was  decided 
tliat  the  lessee  was  liable.  Crosse  v.  iiaiv,  L.  R.  9  Ex.  209  ;  43  L.  J.  Ex.  144 ;  23 
W.  R.  6.  But  see  sections  104,  214,  ante,  pp.  125,  292.  This  decision  was  followed 
in  a  more  recent  case.  There  the  plaintiff  demised  premises  to  the  defendant  at  a 
yearly  rent  "clear  of  all  present  and  future  rates,  taxes,  and  deductions,"  and  a 
covenant  was  contained  in  the  lease  that  the  defendant  should  pay  the  rent,  and  also 
bear  and  pay  all  the  rates,  taxes,  and  outgoings,  tlien  payable  or  thereafter  to  become 
payable  in  respect  of  the  premises.  The  plaintiff  having  paid  certain  paving  expenses, 
brought  an  action  to  recover  them  from  the  defendants.  It  was  held  that  the  omission 
of  the  word  "  outgoings  "  in  the  reddendum  clause  did  not  qualify  the  covenant  so  as 
to  take  it  out  of  the  decision  in  Crosse  v.  Eaw,  and  that  the  plaintiff  was  therefore 
entitled  to  recover.  Gardner  v.  Furness  Eaibvay  Company,  47  J.  P.  232.  Crosse  v. 
Eaw  was  also  approved  of  by  the  Court  of  Appeal  in  Budd  v.  Marshall,  infra. 

Tidswell  v.  JVhitioorth  (siqjra)  was  followed,  and  Thompson  v.  Lapivorth  dis- 
tinguished in  Eawlins  v.  Briggs,  3  C.  P.  D.  368  ;  47  L.  J.  C.  P.  487  ;  27  W.  R.  138  ; 
42  J.  P.  791.  There  the  covenant  was  to  pay  all  and  all  manner  of  taxes,  rates, 
charges,  assessments,  and  impositions  whatever,  then  or  at  any  time  or  times  during 
the  term  to  be  charged,  assessed,  or  imposed,  on  the  demised  premises,  or  in  respect 
thereof,  or  of  the  said  rent,  by  autliority  of  Parliament  or  otherwise  whatsoever. 
During  the  term  tlie  lessor  had  to  pay  a  sum  in  respect  of  the  abatement  of  a  nuisance 
after  notice  by  the  local  authority,  and  it  was  held  he  could  not  recover  from  the 
lessee.  This  case  should  be  compared  with  Bwdd  v.  Marshall,  5  C.  P.  D.  481  ;  50 
L.  J.  C.  P.  21  ;  42  L.  T.  (n.s.)  793  ;  29  W.  R.  148  ;  44  J.  P.  584.  There  the  defen- 
dant was  tenant  to  the  plaintiffs,  and  liad  covenanted  to  "  bear,  pay,  and  discharge  all 
taxes,  rates,  duties,  and  assessments  whatsoever,  whether  parliamentary,  parochial,  or 
otherwise."  The  drainage  having  become  defective,  the  local  authority  required  the 
owners  to  abate  the  nuisance,  and  obtained  an  order  from  a  justice  to  the  lilic  effect. 
The  plaintiffs  having  executed  the  works  necessary  to  enable  them  to  obey  the  order, 
sought  to  recover  the  costs  from  the  defendant  under  his  covenant.  It  was  held  by 
Bramwell  and  Baggallay,  L.JJ.  (Brett,  L.J.,  dissenting),  that  the  action  was 
maintainable.  This  decision  was  followed  by  North,  J.,  in  the  case  of  In  re 
BeMingham,  Melhado  v.  Woodcock,  9  T.  L.  R.  48,  and  by  Wills,  J.,  in  Clayton  v. 
Smith,  11  T.  L.  R.  374.  Sec  also  Smith  v.  Eohinson,  infra.  In  another  case  the 
plaintiff  bought  of  the  defendant  three  houses,  and  by  tlie  contract  of  sale  the 
latter  agreed  to  discharge  "all  rates,  taxes,  and  outgoings,"  up  to  the  time  of 
completion.  The  purchase  was  completed,  and  afterwards  payment  was  demanded 
from  the  plaintiffs  of  the  expenses  incurred  under  a  local  Act  in  improving  the 
street  in  which  the  houses  stood.  The  work  had  been  done  some  time  before  the 
houses  belonged  to  the  defendant,  and  at  the  time  of  sale  to  him  the  plaintiffs  knew  of 
the  charge.  The  plaintiffs,  having  paid  the  sum  demanded,  sued  tlie  defendant  for 
rej^ayment.  It  was  held,  distinguishing  Tidswell  v.  Whitworth,  that  the  charge  for 
improving  the  street  was  an  "outgoing"  which  the  defendant  liad  bound  him- 
self to  discharge,  and  that  the  plaintiffs  were  entitled  to  recover.  Midyley  v. 
Coppock,  4  Ex.  D.  309  ;  48  L.  J.  Ex.  674  ;  40  L.  T.  (n.s.)  870  ;  43  J.  P.  683. 

The  defendant,  on  taking  a  house,  covenanted  to  pay  "  all  rates,  taxes,  charges,  and 
assessments  whatsoever,  which  now  are  or  may  be  charged  or  assessed  upon  the  said 
premises  or  any  part  thereof,  or  upon  any  person  or  persons  in  respect  thereof."  It 
was  held  that  paving  expenses  under  section  150  were  "  a  cliarge  upon  the  premises," 
or  "  upon  a  person  in  respect  thereof,"  so  as  to  entitle  the  lessor  to  recover  from  the 
defendant  the  amount  of  such  expenses  when  paid  by  him.  Hartley  v.  Hudson,  4 
C.  P.  D.  367  ;  48  L.  J.  C.  P.  701  ;  43  J.  P.  784. 

The  lessee  of  a  house  in  a  new  street  within  the  metropolitan  district  covenanted 
with  his  lessor  to  pay  all  rates  and  assessments  taxed,  rated,  charged,  assessed,  or 
imposed  upon  the  demised  premises,  or  upon  or  payable  by  the  occupier  or  tenant  in 
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respect  thereof.    It  was  held  that  the  jn'oportion  of  the  expense  of  paving  the  new     Npte  to 
street  assessed  on  the  demised  house  under  the  Metropolis  Management  Acts,  was  not  Section  226. 
a  rate  payable  by  the  tenant  under  his  covenant,  as  not  being  charged  on  the  pre-  ~ 
raises,  but  upon  the  owner  in  respect  of  the  piremises.    Allum  v.  Dickinson,  9  Q.  B.  D. 
632  ;  47  L.  T.  (n.S.)  493  ;  30  W.  R.  930  ;  52  L.  J.  Q.  B.  190  ;  47  J.  P.  102. 

By  an  agreement  of  lease  the  tenant  of  a  house  in  the  metropolis  agreed  to  pay 
"  all  rates,  taxes,  and  assessments  payable  in  respect  of  the  premises  during  the  term." 
It  was  held  that  a  sum  assessed  upon  the  owners  as  their  proportion  of  the  expense  of 
paving  the  street  upon  which  the  premises  abutted,  was  not  a  rate,  tax,  or  assessment 
within  the  meaning  of  the  covenant,  but  a  charge  imposed  upon  the  owner  for  the 
permanent  improvement  of  his  property.  Wilkinson  v.  CoUycr,  13  Q.  B.  D.  1  ;  53 
L.  J.  Q.  B.  278  ;  51  L.  T.  (n.s.)  299  ;  32  W.  R.  614  ;  48  J.  P.  791.  It  should  be 
noticed  that  in  the  metropolis  paving  expenses  are  not  a  charge  upon  the  premises, 
while  they  ai'e  such  a  charge  in  districts  subject  to  the  Public  Health  Act,  1875  (see 
section  257,  post).  It  is  submitted  that  this  is  the  true  point  of  distinction  between 
the  last  two  cases  and  Hartley  v.  Hudson,  supra. 

In  a  lease  of  a  shoj)  and  basement  and  of  three  rooms  on  the  third  floor  of  the  same 
house,  the  lessor  covenanted  to  pay  "  all  rates  and  taxes  chargeable  in  respect  of  the 
demised  premises."  Water  was  separately  supjilied  by  a  water  company  to  the  shop 
and  basement,  and  was  paid  for  by  the  tenant.  It  was  held  that  the  lessee  was 
entitled  to  recover  from  the  lessor  the  sum  so  paid,  as  being  a  rate  within  the  meaning 
of  the  covenant.  Lirect  Spanish  Telegraph  Company,  Limited  v.  Shepherd,  13  Q.  B.  D. 
202  ;  63  L.  J.  Q.  B.  420  ;  51  L.  T.  (n.s.)  124  ;  32  W.  R.  717  ;  48  J.  P.  550. 

This  decision  was  discussed  in  Badcock  v.  Hunt,  22  Q.  B.  D.  145  ;  58  L.  J.  Q.  B. 
134  ;  60  L.  T.  (n.s.)  314  ;  37  W.  R.  205  ;  53  J.  P.  340.  In  that  case,  by  a  covenant 
contained  in  a  lease  of  a  warehouse  in  the  city  of  London,  the  lessor  covenanted  with 
the  lessees  to  pay  all  rates,  taxes,  and  impositions  whatsoever,  whether  parliamentary, 
parochial,  or  imposed  by  the  corporation  of  the  city  of  London,  or  otherwise  howso- 
ever, which  then  were  or  thereafter  might  be  rated,  charged,  or  assessed  on  the  said 
premises,  or  any  part  thereof,  or  on  the  said  yearly  rent,  or  on  the  landlord,  owner, 
or  tenants  of  the  said  premises  in  respect  thereof.  Water  having  been  supplied  to  the 
demised  premises  for  domestic  purposes  by  the  New  River  Company  under  the  pro- 
visions of  the  Waterworks  Clauses  Act,  1847,  the  lessees  paid  the  water  rates  due  in 
respect  of  such  supply,  and  sought  to  recover  the  same  from  the  lessoi' : — Held,  that 
such  water  rates  were  not  rates  or  impositions  imposed  on  or  in  respect  of  the  pre- 
mises within  the  meaning  of  the  covenant,  and,  therefore,  the  lessees  were  not  entitled 
to  recover  the  same  from  the  lessor. 

By  a  lease  of  land  in  the  metropolis  the  lessee  covenanted  that  he  would  pay  "  the 
tithe  or  rentcharge  in  lieu  of  tithes,  land  tax  (if  any),  sewers  rates,  main  drainage 
rates,  and  all  other  taxes,  rates,  impositions,  and  outgoing.s  whatsoever,  then  or  there- 
after to  be  charged  or  imposed  on  or  in  respect  of  the  said  premises,  or  on  any  part 
thereof  (except  the  landlord's  property  tax)."  The  lessor  having  had  to  pay  his  share 
of  the  cost  of  paving  a  new  street,  sought  to  recover  the  amount  from  the  lessee,  but 
Mathew,  J. ,  held  that  the  case  was  governed  by  Tidswell  v.  Whitworth  and  Rawlins 
V.  Briggs  (supra),  and  gave  judgment  for  the  defendants.  Hill  v.  Edward,  W.  N.  (1885), 
p.  32.    This  case  nearly  resembles  Allum  v.  Dickinson,  supra. 

The  lessee  of  a  house  in  a  new  street  within  the  metropolitan  district  covenanted 
with  his  lessor  to  pay  during  the  term  "  all  existing  and  future  taxes,  rates,  assess- 
ments, land  tax,  tithe,  or  tithe  rentcharge,  and  outgoings  of  every  description  for  the 
time  being,  payable  either  by  the  landlord  or  tenant  in  respect  of  tlie  said  premises." 
It  was  held  that  the  owner's  proportion  of  the  cost  of  paving  the  street,  under  25  &  26 
Vict.  c.  102,  s.  96,  was  an  outgoing  payable  by  the  lessee  under  this  covenant. 
Aldridge  y.  Ferne,  17  Q.  B.  D.  212.  The  court  pointed  out  that  the  words  of  the 
covenant  in  this  case  were  more  comprehensive  than  in  Wilkinson  v.  Gollijer  or  Hill 
V.  EdvMrd,  siqjra.  A  testator  directed  the  rents  and  profits  of  a  leasehold  house 
"  after  payment  of  all  ordinary  outgoings  for  ground  rent,  repairs,  taxes,  exjjenses  of 
insurance  or  otherwise,"  to  be  paid  to  his  widow  for  life,  and  after  her  death  to 
certain  other  persons.  The  trustees  of  the  will  upon  notice  from  the  vestry  under 
the  Metropolis  Management  Acts  executed  certain  drainage  works  : — Held,  that  the 
cost  of  the  works  was  to  be  paid  by  the  tenant  for  life  and  did  not  constitute  a  charge 
on  the  corpus  of  the  estate.  Re  Crawley;  Acton  v.  Crawley,  28  Ch.  D.  431  ;  54 
L.  J.  Ch.  652  ;  52  L.  T.  (n.s.)  460  ;  33  W.  R.  611  ;  49  J.  P.  598.  See  Re  Barney'i; 
Harrison  v.  Barney,  infra. 
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Note  to  By  an  agreement  for  a  lease  of  a  lioiise  for  three  years  at  a  rent  of  75Z.  per  annum, 
Section  226,  the  tenant  agreed  "  to  pay  all  sewers  rate,  tithe  rentcharge,  land  tax  (if  any),  and  all 
existing  and  future  rates,  taxes,  assessments,  and  outgoings  of  every  description 
payable  by  landlord  or  tenant  in  respect  of  the  premises  during  the  tenancy  (except 
the  landlord's  property  tax)."  The  local  boarct  made  a  claim  upon  the  landlord 
and  tenant  for  the  amount  of  paving  expenses  apportioned  in  respect  of  the  house. 
It  was  held  that  the  words  of  the  agreement  were  large  enough  to  cover  this  jjayment, 
and  that  their  meaning  could  not  be  regarded  as  altered  because  the  agreement  was 
only  for  a  term  of  three  years.  It  was  held,  therefore,  that  the  tenant  must  pay 
the  amount  claimed  by  the  board.  Batchelor  v.  Bigger,  60  L.  T.  (n.s.)  416  ;  W.  N. 
(1889),  p.  51. 

The  plaintiffs  were  tenants  of  a  house  in  Lambeth  under  a  lease  from  the  defen- 
dant, by  which  a  rent  of  AOl.  was  reserved  "  to  be  paid  without  deduction,  except 
landlord's  property  tax,  by  equal  quarterly  payments,  free  and  clear  from  all  deduc- 
tions for  main  drainage  and  sewer  rates,  metropolitan  and  local  improvement  rates, 
taxes,  land  tax,  tithe  rentcliai'ge  and  commutation  in  lieu  of  tithes,"  and  the  lessees 
covenanted  to  pay  "the  said  yearly  rent  of  40Z.  at  the  times  and  in  manner  aforesaid, 
free  and  clear  of  all  deductions  excei^t  as  afoi'esaid,"  and  to  pay  and  discharge  during 
the  said  tenancy  all  main  drainage  aird  sewer  rates,  &c.  (following  the  words  of  the 
reservation).  In  Maj^,  1890,  the  Lambeth  Vestry  required  the  defendant,  as  owner 
of  the  premises,  to  construct  a  drain  into  the  common  sewer  under  the  Metropolis 
Local  Management  Act  (18  &  19  Vict.  c.  120),  s.  73,  and  the  defendant  not  complying, 
did  the  work  themseh'es,  and  recovered  the  costs,  Vll.  17s.,  fi'om  the  plaintiffs  under 
section  96  of  the  amending  Act  (25  &  26  Vict.  c.  102).  The  plaintiffs  deducted  this 
amount  from  their  next  half-year's  rent,  and  upon  the  defendant^  threatening  to  dis- 
train, brought  this  action  for  an  injunction  to  restrain  him.  It  was  held  that  the 
piayment  in  question  was  not  within  the  express  covenant  in  the  lease,  and  the  cove- 
nant to  pay  the  rent  without  deduction  could  not  be  construed  as  a  contract  between 
landlord  and  tenant  to  exclude  the  tenant's  right  to  deduct  this  payment  from  his 
rent  under  section  96  of  the  Act,  25  &  26  Vict.  c.  102.  Home  and  Golonicd  Stores  v. 
Tod,  63  L.  T.  (n.s.)  829. 

By  a  covenant  in  a  lease  the  tenant  covenanted  to  jmy  all  rates,  taxes,  and  assess- 
ments whatsoever  which  then  were  or  during  the  said  term  should  be  imposed  or 
assessed  upon  the  demised  jJremises  or  the  landlord  or  tenant  in  respect  thereof  by 
authority  of  Parliament  or  otherwise,  and  also  to  make,  uphold,  support,  cleanse,  and 
rejjair,  and  keej)  in  repair,  all  sewers,  drains,  cesspools,  necessaries,  privies,  vaults, 
and  others  easements  belonging  to  the  demised  premises.  The  local  authority  servecl 
on  the  mortgagee  in  possession  (as  the  owner)  a  notice  requiring  him  to  abate  a 
nuisance  arising  from  pumping  sewage  from  a  cesspiool,  and  on  the  owner's  defaiilt 
did  the  work.  The  owner  paid  the  expenses  under  threat  of  legal  proceedings, 
and  brought  an  action  to  recover  them  from  the  tenant.  At  the  trial,  before 
A.  L.  Smith,  J.,  it  was  held  that  the  tenant  was  not  liable  under  either  covenant. 
Lyon  V.  Greenlioiv,  8  T.  L.  E.  457. 

A  lessee  covenanted  to  pay,  bear,  and  discharge  all  land  tax,  sewers  rate,  main 
drainage  rate,  and  all  other  rates,  taxes,  assessment  charges,  or  impositioirs  whatso- 
ever, parliamentary,  parochial,  or  otherwise,  taxed,  charged,  assessed,  or  imposed 
upon  the  demised  premises,  or  on  the  lessor  for  or  in  respect  of  the  premises.  The 
lessee  also  covenanted  to  repair.  The  lessee  failed  to  repair,  in  consequence  of 
which  a  drain  on  the  premises  got  out  of  order,  and  caused  a  nuisance.  The  sanitary 
authority  made  an  order  on  the  lessor  under  the  Public  Health  (London)  Act,  1891, 
to  abate  the  nuisance.  The  le.ssor  incurred  expense  in  complying  with  this  order 
and  sued  the  lessee  to  recover  the  amount  : — Held,  that  the  expenses  so  incurred 
were  a  charge  imposed  on  the  lessor  in  respect  of  the  jjremises,  and  that  the  lessor 
was  entitled  to  recover,  hire  Bettingham ;  Mclhado  v.  Woodcock,  supra,  approved; 
Smith  V.  Robinson  [1893],  2  Q.  B.  53  ;  62  L.  J.  Q.  B.  509  ;  69  L.  T.  (n.s.)  434  ;  41 
W.  R.  588  ;  58  J.  P.  73  ;  5  R.  469  ;  9  T.  L.  R.  493. 

By  the  will  of  a  testator,  who  died  in  1846,  certain  freehold  messuages  were 
demised  to  trustees,  their  heirs  and  assigns,  upon  trust,  to  permit  A.  and  B.  during 
their  joint  lives,  and  the  survivor  of  them  during  his  life,  to  hold  the  same,  and 
receive  the  rents,  and  after  the  death  of  the  survivor,  upon  trust  for  the  first  and 
other  sons  of  B.  successively  in  strict  settlement.  During  the  life  of  one  of  the 
equitable  tenants  for  life,  the  trustees  applied  certain  capital  moneys  held  by  them 
upon  similar  trusts  in  payment  of  expenses  incurred  for  drainage  works  in  respect  of 
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the  demised  messuages  whicli  were  Avitliout  sufficient  drains  as  specified  in  tlie  „  Note  to 

Public  Health  Act,  1848,  s.  49  :— Held,  that  the  trustees  were  "owners"  within  the  Section  226. 

meaning  of  that  Act,  and  had  rightly  paid  the  drainage  expenses  in  question  out  of 

the  capital  moneys  ;  but  that  as  between  the  tenant  for  life  and  the  remainderman 

the  capital  moneys  so  applied  must  be  treated  as  a  charge  upon  the  messuages.  By 

a  clause  in  his  will  the  testator  declared  that  the  parties  beneficially  entitled  to  the 

rents  and  j^rofits  of  any  of  his  houses  should  keep  the  same  in  good  and  absolute 

repair  : — Held,  that  these  drainage  works  were  not  repairs  within  the  meaning  of 

that  clause.    Re  Barney ;  Harrison  v.  Barney  [1894],  3  Ch.  562  ;  63  L.  J.  Ch.  676  ; 

71  L.  T.  (N.s.)  180  ;  43  W.  R.  105. 

In  Butcher  v.  liiUli,  22  L.  R.  Jr.  380,  it  was  held  that  expenditure  by  a  tenant 
in  abating  a  structural  nuisance,  after  notice  to  abate  served  on  the  tenant  only, 
could  not  be  set  off  by  him  against  rent  due  to  his  landlord.  But  it  does  not 
appear  to  follow  that  the  tenant  cannot  recover  such  expenses.  Thus,  in  Gebhardt  v. 
Saunders  [1892],  2  Q.  B.  452  ;  67  L.  T.  (n.s.)  684  ;  56  J.  P.  741  ;  40  W.  R.  571,  a 
nuisance  having  arisen  in  a  house,  the  sanitary  authority  served  a  notice  addressed 
simply  to  the  owner  or  occupier  upon  the  tenant  requiring  him  to  abate  the 
nuisance,  and  the  tenant  executed  the  necessary  works.  Daiing  the  progress  of 
the  works  it  was  discovered  that  the  mrisance  arose  from  a  defect  of  a  structural 
character  in  the  drains  of  the  house.  The  tenant  lirought  this  action  to  recover 
the  amount  of  expenses  from  the  landlord.  On  the  part  of  the  latter  it  was  con- 
tended that  he  was  not  liable,  inasmuch  as  the  defect  Ijeing  of  a  structural  character, 
the  notice  ought  to  have  been  served  on  him,  and  not  on  the  tenant,  and  the  tenant 
was  under  no  legal  liability  to  execute  the  work.  It  was  held  that  ui)on  the  con- 
struction of  sub-section  (1)  of  section  4,  it  was  clear  that  if  the  cause  of  a  nuisance 
could  not  be  found  on  inspection  it  was  right  to  serve  the  notice  on  the  occupier  ; 
that  the  tenant  was  legally  liable  to  execute  the  necessary  works,  and  that  the 
notice  being  in  fact  an  order,  and  the  defect  being  one  of  a  structural  character, 
the  tenant,  upon  the  construction  of  sections  4  and  11,  was  entitled  to  recover  the 
amount  of  the  expenses  of  the  works  from  the  landlord.  And  see  a  similar  decision 
under  the  Metropolis  Management  Acts.  Castleberq  v.  Kenyon,  "  Times,"  16th 
June,  1879. 

The  respective  liabilities  of  landlord  and  tenant  in  respect  of  nuisances  on  the 
demised  premises  have  been  already  noticed.  See  the  notes  to  section  94,  ante, 
p.  116. 

227.  -^iiy  limit  imposed  on  or  in  respect  of  any  rate  by  any  local  Limit  in  local 
Act  of  Parliament  shall  not  apply  to  any  rate  required  to  be  levied  for  ^'^^  *° 
the  purpose  of  defraying  any  expenses  incurred  by  an  urban  authority  in  fo^'^purpo^ses^ 
the  execution  of  this  Act.  of  this  Act. 

It  was  held  that  the  corresponding  section  in  35  &  36  Vict.  c.  79,  s.  43,  did 
not  affect  exemptions  from  assessment  under  a  local  Act.  Walton  {Overseers  of)  v. 
Walford,  L.  R.  10  Q.  B.  180  ;  44  L.  J.  Q.  B.  74  ;  31  L.  T.  (n.s.)  825  ;  23  W.  R.  292  ; 
39  J.  P.  18.3. 

By  a  local  Improvement  Act,  it  was  provided  that  no  borough  rate  levied  hereafter 
should  exceed  in  any  year  the  sum  of  Is.  in  the  £,  provided  that,  with  the  consent 
of  a  majority  of  the  persons  liable  to  be  rated  thereto,  the  corporation  might  increase 
such  rate  above  the  amount  by  the  Act  limited.  The  Act  further  j^rovided  that  no 
such  increase  should  be  leviable  upon  the  owner  or  occupier  of  any  coal  mine  in 
respect  thereof,  or  upon  any  person  assessable  in  the  proportion  of  one-fourth  only  of 
any  rate,  other  than  the  highway  rate,  in  respect  of  his  property  or  of  premises 
occupied  by  him  : — Held,  that  this  was  not  an  exemption  of  property  from  lialjility, 
but  a  limit  imj^osed  on  the  borough  rate  leviable  upon  colliery  and  certain  other 
property  ;  that  though  the  limit  still  existed  so  far  as  any  rate  leviable  by  the  corpo- 
ration for  borough  purposes  was  concerned,  the  provision  in  the  text  prevented  its 
applying  to  rates  leviable  by  the  corporation  for  the  purposes  of  the  Public  Health 
Act,  1875,  and  that  the  corporation  were  unrestricted  in  the  amount  of  any  rate 
leviable  by  them  thereunder.  St.  Helen's  {Corporation  of)  v.  St.  Helen's  Colliery  Com- 
pany, 48  J.  P.  39.  A  provision  in  a  local  Waterworks  Act  that  the  rates  should  not 
exceed  so  much  in  the  pound  was  held  to  be  superseded  by  the  corresponding  section 
of  the  Public  Health  (Ireland)  Act,  1878  (41  &  42  Vict.  c.  52),  s.  227.  Beg.  w^Wexford 
{Corporation  of),  18  L.  R.  Ir.  119. 

X  2 
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Section  228.  228.  i^otliing  in  this  Act  shall  be  deemed  to  alter  or  interfere  with 
Quota  of  any  liability  existing  at  the  time  of  the  passing  of  this  Act  of  the  Univer- 
rates  to  be  sities  of  Oxford  and  Cambridge  respectively  to  contribute  towards  the 
univer-  expenses  of  paving  and  pitching,  repairing,  lighting,  and  cleansing, 
sities,  &c.  under  the  powers  of  any  local  Act  under  which  the  Oxford  and  Cam- 
bridge commissioners  respectively  act,  the  several  streets  and  places 
within  the  jurisdiction  of  such  commissioners  respectively. 

If  any  difference  arises  between  either  of  the  said  universities  and  the 
urban  authority  with  respect  to  the  proportion  and  manner  in  which  the 
university  shall  contribute  towards  any  expenses  under  this  Act,  and  to 
which  the  xmiversity  is  not  liable  under  any  such  local  Act,  the  same 
shall  be  settled  by  arbitration  in  manner  provided  by  this  Act. (a) 

All  rates,  contributions,  and  sums  of  money  which  may  become  pay- 
able under  this  Act  by  the  said  universities  respectively,  and  their 
respective  halls  and  colleges,  may  be  recovered  from  such  universities, 
halls,  and  colleges,  in  the  same  manner  in  all  respects  as  rates,  contribu- 
tions, and  sums  of  money  may  now  be  recovered  from  them  by  virtue  of 
any  such  local  Act. 

(a)  See  section  179,  ante,  p.  250.  See  also  the  notes  to  section  342,  post,  and  to 
51  &  62  Vict.  c.  41,  s.  52,  post. 


Expenses  of  Eukal  Authority. 

-  Expenses  of  229.  The  expenses  incurred  by  a  rural  authority  in  the  execution 
rural  autho-    of  this  Act  shall  be  divided  into  general  expenses  and  special  expenses. 

General  expenses  (other  than  those  chargeable  on  owners  and  occu- 
piers under  this  Act) (a)  shall  be  the  expenses  of  the  establishment  and 
officers  of  the  rural  authority, (6)  the  expenses  in  relation  to  disinfection, 
the  providing  conveyance  for  infected  persons,  and  all  other  expenses  not 
determined  by  this  Act(c)  or  by  order  of  the  Local  Government  Board(f?) 
to  be  special  expenses. 

Special  expenses  shall  be  the  expenses  of  the  construction,  main- 
tenance, and  cleansing  of  sewers  in  any  contributory  \Aace(e)  within  the 
district,  the  providing  a  supply  of  water  to  any  such  place,  and  maintain- 
ing any  necessary  works  for  that  purpose,  if  and  so  far  as  the  expenses 
of  such  supply  and  works  are  not  defrayed  out  of  water  rates  or  rents 
under  this  Act,(/)  the  charges  and  expenses  arising  out  of  or  incidental 
to  the  possession  of  property  transferred  to  the  rural  authority  in  trust 
for  any  contributory  place,  and  all  other  expenses  incurred  or  payable  by 
the  rural  authority  in  or  in  respect  of  any  contributory  place  within  the 
district,  and  determined  by  order  of  the  Local  Government  Board  (^) 
to  be  special  expenses. 

Where  the  rural  authority  make  any  sewers  or  provide  any  water 
supply  or  execute  any  other  work  under  this  Act  for  the  common  benefit 
of  any  two  or  more  contributory  places  within  their  district,  they  may 
apportion  the  expense  of  constructing  any  such  work,  and  of  maintaining 
the  same,  in  such  proportions  as  they  think  just,  between  such  contribu- 
tory places,  and  any  expense  so  apportioned  to  any  such  contributory 
place  shall  be  deemed  to  be  special  expenses  legally  incurred  in  respect 
of  such  contributory  place. 

The  overseers  of  any  contributory  place,  if  aggrieved  by  any  such 
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apportionment, (A)  may  within  twenty-one  days  after  notice  (i)  has  been  Section  229. 
given  to  them  of  the  apportionment,  send  or  deKver  a  memorial  {k)  to  the 
Local  Government  Board  stating  their  grounds  of  complaint,  and  the 
said  Board  may  make  such  order  in  the  matter  as  to  it  may  seem  equitable, 
and  the  order  so  made  shall  be  binding  and  conclusive  on  all  parties 
concerned. (/) 

General  expenses  shall  be  payable  out  of  a  common  fund  to  be  raised 
out  of  the  poor  rate  of  the  parishes  in  the  district(m)  according  to 
the  rateable  value  of  such  contributory  place  in  manner  in  this  Act  men- 
tioned, (n) 

Special  expenses  shall  be  a  separate  charge  on  each  contributory 
place. 

The  following  areas  situated  in  a  rural  district  shall  be  contributory 
places  for  the  purposes  of  this  Act ;  that  is  to  say, 

(1.)  Every  parish(o)  not  having  any  part  of  its  area  within  the  limits 
of  a  special  drainage  district  formed  in  pursuance  of  the 
Sanitary  Acts  (p)  or  of  this  Act,  or  of  an  xrrban  district ;  and 

(2.)  Every  such  special  drainage  district  as  aforesaid  ;  and 

(3.)  In  the  case  of  a  parish  wholly  situated  in  a  rural  district,  and  part 
of  which  forms  or  is  part  of  any  such  special  drainage  district 
as  aforesaid,  such  portion  of  that  parish  as  is  not  comprised 
within  such  special  drainage  district  ;  and 

(4.)  In  the  case  of  a  parish  a  part  of  which  is  situated  within  an  urban 
district,  such  portion  of  that  parish  as  is  not  comprised  within 
such  urban  district,  or  within  any  such  special  drainage  district 
as  aforesaid. 

(a)  These  are  such  expenses  as  are  made  recoverable  from  owners  of  premises,  for 
example,  under  sections  2.3,  98,  and  similar  sections. 

(6)  These  are  such  officers  as  are,  in  addition  to  the  ordinary  staff  of  the  board  of 
guardians,  appointed  for  sanitary  purposes.  It  seems  that  the  remuneration  of  the 
clerk  and  treasurer  under  section  190,  ante,  p.  263,  should  be  included  under  the 
head  of  general  expenses. 

(c)  The  expenses  of  the  rural  district  council  for  highway  purposes  are  to  be 
defrayed  as  general  expenses.  See  the  Local  Grovernment  Act,  1894,  s.  29,  post. 
The  next  paragraph  specifies  the  expenses  which  the  Act  determines  to  be  special 
expenses. 

where  a  rural  authority  obtained  urlsan  powers  under  the  first  paragraph  of 
section  161,  a7ite,  p.  224,  it  was  held  that  their  expenses  in  the  execution  of  such 
powers  were  general  expenses.  Lancashire  and  Yorkshire  Railway  Gompamj  v.  Bolton 
Union,  ante,  p>.  225. 

The  plaintiff  brought  an  action  against  the  defendants,  who  were  a  rural  sanitary 
authority,  to  restrain  them  from  foiiling  a  stream,  and  in  1885  recovered  jiidgment 
against  them  with  costs.  The  costs  were  not  taxed  until  1890.  In  1891,  the  costs 
not  having  been  paid,  the  plaintiff  sued  out  a  writ  of  elegit  under  which  an  inr^uisi- 
tion  was  taken,  and  the  sheriff:"  delivered  in  execution  to  the  plaintiff  certain  lands 
which  had  Ijeen  acquired  by  the  defendants  for  the  purpose  of  sewage  works  in  the 
parish  of  N.,  a  contributory  place  within  their  district,  by  means  of  money  borrowed 
on  the  security  of  the  separate  rates  of  tliat  parish.  U])on  motion  Ijy  the  defendants 
to  set  aside  the  writ  and  inquisition,  it  was  held  that  the  lands  in  question  were  held 
by  the  defendants  on  trust  for  the  parish  of  N.,  and  could  only  be  taken  in  execution 
for  judgment  debts  exclusively  chargeable  against  that  place;  that  the  costs  of  the 
action  were  "  general  expenses "  not  chargeable  against  that  place  or  the  separate 
funds  levied  within  it,  but  against  the  common  fund  of  the  district ;  and  that  the 
judgment  could  only  be  enforced  against  property  which  had  been  acquired  by 
means  of  that  common  fund.    It  was  also  held  that  the  writ  and  inquisition  being 
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Note  to     quite  regular,  the  motion  to  set  them  aside  was  wrong  in  form  ;  but  that  under  the 
Section  229.  circumstances  the  court  would,  in  the  exercise  of  its  discretion,  under  section  24(5) 
of  the  Judicature  Act,  1875,  order  all  further  procedings  under  the  writ  and  inqui- 
sition to  be  stayed.    Jersey  {Earl  of)  v.  Uxbridge  Rural  Sanitary  Authority  [1891], 
3  Ch.  183  ;  60  L.  J.  Ch.  833  ;  64  L.  T.  (n.s.)  858  ;  7  T.  L.  R.  568. 

(d)  In  districts  where  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54 
Vict.  c.  59),  has  been  adopted,  the  Local  Government  Board  may  by  order  on  the 
application  of  any  rural  authority  declare  any  expenses  incurred  by  such  authority  to 
be  special  expenses.  See  section  49  of  that  Act  and  the  note  thereto,  post.  See 
also  section  29  of  the  Local  Government  Act,  1894,  referred  to  in  note  (/)  to  the  next 
section,  post,  p.  312.  To  obtain  this  order  the  board  of  guardians  should  submit  upon 
foolscap  folio  paper  a  statement  of  the  expenditure,  the  purpose  for  which  it  was 
incurred,  and  the  grounds  of  their  application.  The  Local  Government  Board  have 
issued  many  orders  for  this  object  when  they  have  been  satisfied  that  the  expenditure 
was  clearly  for  a  local  purpose  or  with  a  view  to  local  benefit. 

(e)  A  contributory  place  is  described  later  on  in  the  section.  Between  1874  and 
1879  some  parishes  in  the  W.  union  were  sewered.  The  treasurer  paid  cheques 
from  time  to  time  for  the  expenses  up  to  1879,  charging  the  amount  to  each  parish, 
when  the  sums  amounted  to  831^.  This  balance  was  carried  forward  each  half-year 
rmtil  1883  and  passed  the  auditor,  and  then  was  apportioned,  the  share  of  parish  B. 
being  280Z.  A  rate  was  then  made  on  parish  B.  for  this  sum  uirder  section  230 
(post).  S.  appealed  against  the  rate  as  being  bad  on  the  ground  of  retrospectiveness, 
and  it  was  held  on  a  case  stated  that  the  rate  was  bad  for  this  reason.  Saul  v.  Wigton 
Rural  Sanitary  Authority,  50  J.  P.  788.  But  see  Gaistor  Union  v.  North  Kelsey 
(Overseers  of),  59  L.  J.  M.  C.  102  ;  62  L.  T.  (n.s.)  731. 

(/)  See  section  57,  ante,  p.  83,  with  respect  to  the  levying  and  recovery  of  water 
rates.  It  is  to  be  observed  that  when  the  supply  has  been  provided,  water  rates  or 
rents  are  to  be  obtained,  and  so  far  as  the  amount  so  obtained  is  deficient  to  meet 
the  charges  on  the  authority  for  such  supply,  a  precept  for  special  expenses  must  be 
issued.    See  also  the  Public  Health  (Water)  Act,  1878,  post. 

The  question  has  arisen  whether  jDarliamentary  expenses  incurred  in  the  pro- 
curing or  ojjposing  water  bills  are  within  the  words  providing  a  supply  of  water. 
The  better  opinion  aj)pears  to  be  in  the  negative.  But  the  expenses  incurred  by  the 
authority  in  and  about  the  obtaining  of  a  provisional  order  for  the  acc|uiriug  of  water 
rights  or  land  for  a  reservoir  appear  to  be  within  these  words.  Section  297  deals 
with  provisional  orders.  It  has  been  held  that  the  repairing  of  a  public  well  was  a 
work  for  which  the  rural  authority  might  issue  a  precept  for  special  expeirses. 
Witney  v.  Wycombe  Union,  40  J.  P.  149. 

(g)  See  note  (d)  supra.    This  order  is  conclusive.    See  section  295,  post. 

(h)  This  is  a  singular  provision,  seeing  that  according  to  the  terms  of  the  preceding 
paragraph,  the  rural  authority  aie  to  apportion  as  they  think  just. 

(i)  See  sections  266,  267,  post,  as  to  the  authentication  and  service  of  this  notice. 
(k)  This  memorial  should  be  on  folio  foolscap  paper,  addressed  to  the  President 

under  cover  to  the  Secretary.  It  will  sufiice  if  signed  by  the  overseers,  though  it 
may  be  supported  by  the  signatures  of  a  few  ratepayers.  It  is  not  necessary  that 
there  should  be  many. 

(1)  See  also  section  295,  post.  It  is  to  be  noticed  that  no  appeal  is  given  against 
the  order  of  the  Local  Government  Board  in  this  matter. 

(m)  The  district  is  so  much  of  the  union  as  is  not  included  in  an  urban  sanitary 
district.    See  section  9,  ante,  p.  27. 

(n)  The  next  section  describes  the  manner  in  which  this  fund  is  to  be  raised. 

(o)  See  the  definition  in  section  4,  ante,  p.  4. 

(p)  These  districts  were  formed  under  29  &  30  Vict.  c.  90,  ss.  5,  7  ;  30  &  31  Vict, 
c.  113,  ss.  7,  9  ;  and  33  &  34  Vict.  c.  53,  ss.  3,  4.  Such  districts  may  be  formed  here- 
after under  section  277,  post,  p.  378. 


Mode  of  S30.  For  tlie  purpose  of  obtaining  payment  from  the  several  con- 

tributfons^'    t^'ibutory  places(ci)  within  their  district  of  the  sums  to  be  contributed 
in  rural'^       ^7  them,  the  rural  authority  shall  issue  their  precept  to  the  overseers 
district.         of  each  such  contributory  place  requiring  such  overseers  to  pay,  within 
a  time  limited  by  the  precept,  the  amount  specified  in  such  precept  to 
the  rural  authority  or  to  some  person  appointed  by  them,  (6)  care  being 
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taken  to  issue  separate  precepts  in  respect  of  contributions  for  general  Section^  230. 
expenses  and  special  expenses  or  to  make  such  expenses  respectively 
separate  items  in  any  precept  including  both  classes  of  expenses,  (c) 

Where  a  contributory  place  is  part  of  a  parish  as  defined  by  this 
Kci,{d)  the  overseers  of  such  parish  shall  for  the  purposes  of  this  Act  be 
deemed  to  be  the  overseers  of  such  contributory  place,  and  where  any 
part  of  a  contributory  place  is  part  of  a  parish  (^^)  the  overseers  of  such 
parish  shall  for  the  like  purposes  be  deemed  to  be  the  overseers  of  such 
part  of  such  contributory  place. 

The  overseers  shall  comply  with  the  requisitions  of  such  precept  by 
paying  the  contributions  required  in  respect  of  general  expenses  out  of 
the  poor  rate  of  their  respective  parishes,  and  with  respect  to  special 
expenses  by  raising  the  contribution  required  by  the  levy  (in  the  case  of 
an  entire  parish  on  the  whole  of  such  parish,  and  in  the  case  of  a  con- 
tributory place  or  part  of  a  contributory  place  forming  part  of  a  parish, 
by  the  levy  on  such  place,  or  such  part  thereof,  exclusive  of  the  rest  of 
the  parish)  of  a  separate  rate(/)  in  the  same  manner  as  if  it  were  a  rate 
for  the  relief  of  the  poor,  with  this  exception  ;  (namely,) 

That  the  owner  of  any  tithes,  or  of  any  tithe  commutalion  rentcharge, 
or  the  occupier  of  any  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  woodlands,  market  gardens,  or  nursery  grounds, 
and  the  occupier  of  any  land  covered  with  water,  or  used  as  a  canal 
or  towing  path  for  the  same,  or  as  a  railway  constructed  i;nder  the 
powers  of  any  Act  of  Parliament  for  public  conveyance, (y)  shall, 
where  a  special  assessment  is  made  for  the  purpose  of  such  rate,  be 
assessed  in  respect  of  one-fourth  part  only  of  the  rateable  value(/t) 
thereof,  or  where  no  special  assessment  is  made,  shall  pay  in  respect 
of  the  said  property  one-fourth  part  only  of  the  rate  in  the  pound 
payable  in  respect  of  houses  and  other  property  -.{l) 

Provided  that  where  the  amount  required  by  any  precept  or  precepts(/;) 
from  a  contributory  place  in  respect  of  special  expenses  is  less  than  ten 
pounds,  or  is  so  small  that  a  rate  less  than  one  penny  in  the  pound 
would  be  required  to  raise  the  same,  the  overseers  shall  not  assess  and 
levy  any  special  rate  for  the  same,  but  shall  pay  the  amount  as  if  it 
formed  part  of  the  contribution  required  from  them  in  respect  of  general 
expenses. 

A  separate  rate  under  this  section  shall,  as  respects  the  powers  of  the 
overseers  in  relation  to  makino-  assessing-  and  levyino-  such  rate,  and  as 
respects  the  appeal  against  such  rate,  and  all  other  incidents  thereof (/) 
except  the  purposes  to  which  it  is  applicable,  anil  such  exenq)tion  as 
aforesaid,  (?H.)  and  except  the  allowance  of  justices,  which  shall  not  be 
required,  be  subject  to  the  same  provisions  as  apply  in  law  to  a  rate 
levied  for  the  relief  of  the  poor  ;  and  the  overseers  of  a  parish  shall  have 
the  same  powers  of  levying  such  separate  rate  in  a  contributory  place 
or  part  of  a  contributory  place  forming  part  of  their  parish,  as  they 
would  have  if  such  contributory  place  or  such  part  thereof  formed  the 
"  whole  of  their  parish,  (n) 

Where  a  contribution  for  general  expenses  is  required  from  a  con- 
tributory place  or  part  of  a  contributory  place  which  is  part  of  a  parish, 
the  overseers  shall  from  time(o)  to  time  levy  such  increase  of  rate  from  the 
contributory  place  or  such  part  thereof  as  may  be  sufficient  to  recoup 
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Section  230.  the  parish  for  the  sum  it  has  paid  on  account  of  the  contributory  place 
or  such  part  thereof  in  respect  of  general  expenses  tnider  this  Act,  and 
carry  the  same  to  the  general  account  of  the  parish,  and  such  increase  of 
rate  shall  be  raised  in  such  contributory  place  or  part  of  a  contributory 
place  by  an  addition  to  the  poor  rRte,(p)  or  by  a  separate  rate  to  be 
assessed,  made,  allowed, ((/)  published,  collected,  and  levied  in  the  same 
manner  as  a  poor  rate,  {r)  The  officers  ordinarily  employed  in  the  collec- 
tion (5)  of  the  poor  rate  shall,  if  i-equired  by  the  overseers,  collect  any 
separate  rate  made  under  this  section,  and  receive  out  of  such  separate 
rate  such  remuneration  for  the  additional  duty  as  the  overseers  with  the 
consent  of  the  vestry  may  determine. (i) 

The  overseers  shall  at  the  expiration  of  their  term  of  office  pay  any 
surplus  in  their  hands  arising  from  any  separate  rate  levied  in  pursuance 
of  this  Act,  above  the  amount  for  which  the  rate  was  made,  to  the  rural 
authority  or  to  such  person  as  they  may  appoint,  to  the  credit  of  the  con- 
tributory place  within  which  or  within  part  of  which  such  rate  was  made, 
and  such  surplus  shall  go  in  reduction  of  the  next  call  that  may  be  made 
on  such  contributory  place  or  such  part  thereof  for  the  purpose  of 
defraying  the  expenses  incurred  by  the  rural  authority. (it) 

(a)  See  the  last  section. 

(6)  This  should  be  the  treasurer  of  the  rural  authority. 

(c)  It  is  desirable,  as  far  as  possible,  to  include  all  in  one  document.  There  will 
thus  be  a  saving  in  many  respects  of  labour  and  expense.  But  the  sums  must  be  kept 
distinct.    See  Jersey  (Lord)  v.  Uxbridge  Union,  ante,  p.  310. 

(d)  See  the  definition  in  section  4,  ante,  p.  4. 

(e)  This  may  be  explained  as  follows.  The  contributory  place  may  be  formed  out 
of  parts  of  two  parishes.  In  that  case  it  seems  that  the  overseers  of  the  two  parishes 
respectively  will  be  the  overseers  of  the  respective  parts  for  the  purpose  of  raising 
these  expenses. 

(/)  It  is  provided  by  the  Local  Government  Act,  1894,  s,  29,  post,  that  when  the 
Local  Government  Board  determine  any  expenses  under  that  Act  to  be  special  expenses, 
and  a  separate  charge  on  any  contributory  place,  and  such  expenses  would,  if  not 
separately  chargeable  on  a  contributory  place,  be  raised  as  general  expenses,  they  may 
further  direct  that  such  special  expenses  shall  he  raised  in  like  manner  as  general 
expenses,  and  not  by  such  separate  rate  for  special  expenses  as  is  mentioned  in  this 
section. 

(g)  These  are  the  same  exceptions  as  are  contained  in  section  211,  ante,  p.  282. 
The  notes  on  that  section  should  be  referred  to  for  the  elucidation  of  the  present 
section. 

The  exemption  was  extended  to  orchards  by  52  &  53  Vict.  c.  17,  iJOst,  and  to  allot- 
ments by  54  &  55  Vict.  c.  33,  post. 

(h)  In  the  former  section  the  term  is  net  annual  value,  which  is  defined  in  section  4, 
ante,  p.  11,  under  the  word  rack-rent.  There  is  no  definition  in  the  Act  of  rateable 
value,  but  the  two  phrases  have  the  same  meaning,  being,  in  fact,  convertible  terms. 

A  provisional  order  of  the  Local  Government  Board  confirmed  by  a  local  Act  pro- 
vided that  the  expenses  incurred  by  the  joint  board  for  the  district  should,  be  defrayed 
out  of  a  common  fund  to  be  contributed  by  the  component  districts  in  manner  pro- 
vided by  section  283  of  the  Public  Health  Act,  1875,  and  that  the  contributions  of 
certain  of  the  component  districts  should  be  contributed  and  raised  as  if  they  were 
required  to  defray  "  special  expenses  "  wdthin  the  meaning  of  the  Public  Health  Act, 
1875.  It  was  held  on  a  special  case,  that  the  joint  board  should  apportion  the  con- 
tributions of  the  component  districts  according  to  the  rateable  values  of  the  properties 
in  such  districts,  to  be  ascertained  according  to  the  valuation  list,  and  that  the 
rateable  values  of  tithe,  tithes  commutation,  rentcharges,  land  used  as  arable,  meadow, 
or  pasture  ground  only,  or  as  woodlands,  market  gardens,  or  nursery  grounds,  or 
covered  with  water,  or  used  as  a  canal  or  towing-joath,  or  as  a  railway,  should  be  taken 
at  the  full  Value  appearing  in  the  valuation  list,  and  not  at  one-fourth  thereof. 
Darenth  Main  Valley  Sewerage  Board  v.  Dartford  Union,  19  Q.  B.  D.  270  ;  57  L.  T. 
(N.s.)  233  ;  36  W.  R.  43. 


EXPENSES  OF  EUEAL  AUTHORITY. 


313 


(i)  This  refers  to  the  poor  rate.    Tliere  is  great  difficulty  in  dealing  with  a  here-     Note  to 
ditament  consisting  of  house  and  land  where  the  valuation  list  does  not  sever  the  Section  230. 
value  of  each.    Where  a  valuation  has  been  made  under  the  Union  Assessment 
Comnnttee  Act,  1862,  the  valuer  ought,  according  to  27  &  28  Vict.  c.  39,  s.  4,  to  show 
the  particulars  of  his  valuation,  and  the  respective  values  of  such  particulars.  Where 
this  has  been  done  the  separate  values  of  the  house  and  land  can  be  obtained. 

As  to  the  assessment  of  tenements  sepai'ately  occupied  though  forming  part  of  one 
building,  see  Allchurch  v.  Hendon  Union  [1891],  2  Q.  B.  436  ;  61  L.  J.  51.  C.  27  ;  65 
L.  T.  (n.s.)  450  ;  40  W.  R.  86  ;  56  J.  P.  117  ;  7  T.  L.  R.  634. 

(k)  These  plural  words  appear  to  contemplate  that  several  precepts  may  be  issued 
so  as  to  be  outstanding  at  the  same  time.  Nevertheless,  if  the  whole  of  the  sum  re- 
quired be  of  the  limited  amount  stated  in  the  text,  no  special  rate  can  be  made. 
Where  this  proviso  is  acted  on  and  no  separate  rate  is  made  the  exceptions  as  to  rating 
at  one-fourth  only  of  the  rateable  value  do  not  apply.  Sheffield  (Mayor,  djc,  of)  v. 
Bradfield  Union  Assessment  Committee,  7  T.  L.  R.  571. 

(l)  A  question  has  been  asked  whether  the  term  incidents  incliades  the  reductions 
allowed  by  32  &  33  Vict.  c.  41.  The  word  was  found  in  30  &  31  Vict.  c.  113,  which 
was  passed  before  that  Act,  and  it  nright  therefore  appear  that  the  provisions  of 
32  &  33  Vict.  c.  41,  did  not  apply.  On  the  other  hand,  there  seems  to  be  no  reason 
why  an  incident  of  the  poor  rate  should  not  apply  to  a  rate  made  under  this  section, 
even  although  such  incident  has  been  created  since  the  passing  of  the  Act  in  which 
it  was  first  used.  A  rate  made  under  this  section  must  not  be  retrospective.  See 
Saul  V.  IFiijton  Rural  Sanitary  Authority,  56  L.  T.  (N.s.)  438  ;  51  J.  P.  406  ;  35 
W.  R.  252.    But  see  Easton  v.  Nar  Valley  Drainage  Commissioners,  8  T.  L.  R.  649. 

(m)  That  is,  the  reduction  in  the  amount  of  the  assessable  value.  35  &  36  Vict, 
c.  79,  s.  18,  referring  to  30  &  31  Vict.  c.  113,  described  these  allowances  as  exemptions. 

(/;)  See  note  (g),  supra. 

(o)  The  words  "  from  time  to  time  "  ought  not  to  be  so  construed  as  to  throw  upon 
the  ratepayers  for  one  year  what  ought  to  have  been  borne  by  their  predecessors. 
See  per  Blackburn,  J.,  in  Market  Harhorough  and  Brampton  Turnpike  Trustees  v. 
Kettering  Highway  Board,  L.  R.  8  Q.  B.  308  ;  42  L.  J.  M.  C.  137  ;  28  L.  T.  (n.s.)  446  ; 
21  W.  R.  737  ;  37  J.  P.  551. 

(p)  It  is  difficult  to  see  liow  this  can  be  carried  out,  except  by  including  the  amount 
in  the  ordinary  estimate  for  that  rate. 

(q)  This  separate  rate  must  be  allowed  by  the  justices,  though  the  separate  rate  in 
the  previous  part  of  the  section  is  free  from  that  requisition. 

(r)  The  exemption  previously  referred  to  (m)  is  not  referred  to  here.  Qiuere 
whether  it  can  be  implied. 

(s)  Note,  it  is  the  collector  who  is  to  be  employed,  not  an  assistant  overseer  who  is 
not  engaged  in  the  collection.  The  officers  referred  to  cannot,  as  it  appears,  decline 
to  collect  the  rate  if  required  to  do  so,  but  they  are  to  be  remunerated,  and  can 
compel  the  overseers  to  I'emunerate  them. 

(t)  These  words  supply  a  defect  in  35  &  36  Vict.  c.  18,  which  omitted  to  declare 
whence  the  remuneration  was  to  come.  Care  must  be  taken  to  ascertain  whether  the 
securities  given  by  the  officers  will  apply  to  this  collection. 

(u)  Unless  the  rural  authority  appoint  the  succeeding  overseers  to  receive  it,  the 
sui'plus  must  not  be  paid  to  them.  In  default  of  any  order  of  the  rural  authority,  it 
must  be  paid  to  their  treasurer,  to  be  applied,  however,  as  in  the  text  mentioned. 

231.  If  the  amount  required  by  any  precept  of  a  rural  authority  to  Remedy  for 
be  paid  by  the  overseers  of  any  parish  is  not  paid  in  manner  directed  by  JJ"  0'^^^^™*^ 
such  precept,  and  within  the  time  therein  specified  for  tliat  purpose,  the  of  amount 
rural  authority  shall  have  the  like  remedy  for  recovery  from  the  overseers  required 
of  such  amount  as  is  not  paid  as  guardians  have  for  the  time  being  for  ^'i^raf^'' 
recovery  from  overseers  of  contributions  of  parishes,  and  for  that  jnirpose  authority, 
the  precept  of  the  rural  authority  requiring  the  payment  shall  be  con- 
clusive evidence  of  the  amount  thereof. 

That  is,  of  the  amount  claimed  in  the  precept. 

As  to  the  provisions  for  recovery,  see  2  &  3  Vict.  c.  84,  s.  1  ;  12  &  13  Vict.  c.  103, 
s.  7  ;  and  14  &  15  Vict.  c.  105,  s.  9. 


314 


THE  PUBLIC  HEALTH  ACT,  1875. 


Note  to        The  procedure  is  as  follows  :— Application  is  made  under  the  hand  of  the  chairman 
Section  231.  of  the  sanitary  authority  for  a  summons  to  show  cause.    At  the  hearing  of  the 
summons  if  cause  is  not  shown  the  justices  issue  their  warrant  for  the  amount  in 
arrear  and  costs,  which  is  levied  upon  the  overseers  as  in  the  case  of  a  warrant  for 
poor  rates. 

The  overseers  of  the  town  of  B.  paid  the  guardians  of  T.  union  contributions  on  the 
basis  of  a  valuation  list  afterwards  found  by  arbitration  to  be  excessive.  On  the 
overseers  refusing  to  pay  the  amount  of  two  subseqirent  precepts  issued  by  the 
guardians  on  the  ground  that  they  had  already  paid  too  much  on  the  excessive 
valuation  list,  and  were  entitled  to  be  credited  with  the  surplus,  the  guardians 
applied  to  justices  for  a  distress  warrant  to  enforce  their  precepts.  The  justices 
refused  to  grant  a  warrant.  On  a  case  stated  it  was  held  that  the  justices  had  a 
discretion  as  to  granting  the  warrant  and  had  exercised  it  properly.  It  was  held 
also  that  the  overseers  were  entitled  to  be  credited  on  the  precepts  now  in  question 
with  the  amounts  previously  overjjaid  under  the  incorrect  valuation  list.  2'ynemouth 
Union  {Guardians  of)  v.  Baclcivortli  {Overseers  of),  57  L.  J.  M.  C.  53  ;  59  L.  T.  (n.s.) 
178  ;  52  J.  P.  357. 

Though  the  araoiTut  of  the  precept  cannot  be  disputed,  it  is  probably  open  to  the 
overseers  to  dispute  the  validity  of  the  precept  itself  before  the  justices.  See  Neio- 
bould  V.  Coltman,  6  Ex.  189  ;  20  L.  J.  M.  C.  149  ;  15  J.  P.  372  ;  Pedleij  v.  Davis,  30 
L.  J.  C.  P.  374  ;  10  C.  B.  (n.s.)  492  ;  8  Jur.  (n.s.)  263  ;  5  L.  T.  (n.s.)  253  ;  26  J.  P. 
343  ;  Waddington  v.  City  of  London  Union,  E.  B.  &  E.  370  ;  28  L.  J.  M.  C.  113  ;  32 
L.  T.  (o.s)  225  ;  5  Jur.  (n.s.)  242  ;  22  J.  P.  367,  703,  755  ;  Witney  v.  Wycombe 
Union,  ante,  p.  310.  It  should  be  stated,  however,  that  the  justices  have  not  an 
arbitrary  discretion  to  grant  or  withhold  the  process.  Recj.  v.  Boteler,  4  B.  &  S.  959  ; 
33  L.  J.  M.  C.  101  ;  28  J.  P.  453  ;  S.  C.  Ex  ^Kirte  Bridgend  and  Cowbridge  Union 
{Guardians  of),  9  L.  T.  (n.s.)  720. 


As  to  private  232.  Whenever  a  rural  authority  have  incurred  or  become  hable 
improvement  r^j^^y  expenses  which  by  this  Act  are,  or  by  such  authority  may  be 
"  ^  ■  '■■  dechired  to  be  private  improvement  expenses,  such  authority  may  make 
and  levy  a  private  improvement  rate  in  the  same  manner  as  private 
improvement  rates  may  be  made  and  levied  by  an  urban  authority  ;  and 
all  the  provisions  of  tliis  Act  applicable  to  private  improvement  rates 
leviable  by  an  urban  authority  shall  apply  accordingly  to  any  private 
improvement  rate  leviable  by  a  rural  authority. 

See  sections  213 —  215,  ante,  pp.  291 — 293.  It  does  not  appear  that  such  expenses 
are  general  or  special  expenses.  Nevertheless,  unless  the  rural  authority  borrow 
money  and  charge  it  on  these  improvement  rates,  they  must  use  the  money  in  their 
treasurer's  hands,  applicable  to  sanitary  purposes,  so  far  as  can  be  discriminated. 


BOEEOWING  PoWEES.(a) 

Power  to  bor-  233.  Any  local  authority  may  with  the  sanction  of  the  Local 
ofTates'^'^^*^^*^  Government  Board,  (i)  for  the  purpose  of  defraying  any  costs,  charges, 
and  expenses  incurred (c)  or  to  be  incurred  by  them  in  the  execution  of 
the  Sanitary  Acts(f?)  or  of  this  Act,(^)  or  for  the  purpose  of  discharging 
any  loans  contracted  under  the  Sanitary  Acts  or  this  Act,  borrow  or 
reborrow,  and  take  up  at  interest,  any  sums  of  money  necessary  for 
defraying  any  such  costs,  charges,  and  expenses,  or  for  discharging  any 
such  loans  as  aforesaid. 

An  urban  authority  may  borrow  or  re-borrow  any  such  sums  on  the 
credit  of  any  fund  or  all  or  any  rates  or  rate  out  of  which  they  are 
authorised  to  defray  expenses  incurred  by  them  in  the  execution  of 
this  Act,  and  for  the  purpose  of  securing  the  repayment  of  any  sums  so 
borrowed,  with  interest  thereon,  they  may  mortgage  to  the  persons  by 
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or  on  behalf  of  whom  such  sums  are  advanced  any  such  fund  or  rates  Section  233. 
or  rate.(/) 

A  rural  aiithority  may  borrow  or  re-borrow  any  such  sums,  if  applied 
or  intended  to  be  applied  to  general  expenses  of  such  authority,  on  the 
credit  of  the  common  fund  out  of  which  such  expenses  are  payable, (,(/) 
and  if  applied  or  intended  to  be  applied  to  special  expenses  of  such 
authority  on  the  credit  of  any  rate  or  rates  out  of  which  such  expenses 
are  payable,  and  for  the  purpose  of  securing  the  repayment  of  any  sums 
so  borrowed,  with  interest  thereon,  they  may  mortgage  to  the  persons  by 
or  on  behalf  of  whom  such  sums  are  advanced  any  such  fund,  rate  or 
rates.  (A) 

(a)  In  connection  witli  this  part  of  tlie  Act  reference  should  be  made  to  the 
following  Acts,  which  are  jjrinted  in  the  Appendix,  in  so  far  as  tliey  are  not  repealed 
or  relate  only  to  local  mattei'S  : — The  Local  Authorities  Loans  Act,  1875  (38  &  39 
Vict.  c.  83)-'  The  Public  Works  Loans  Acts,  1875  to  1894  (38  &  39  Vict.  c.  89); 
39  &  40  Vict.  c.  31  ;  41  Vict.  c.  18  ;  42  &  43  Vict.  c.  77  ;  44  &  45  Vict.  c.  38  ; 
45  &  46  Vict.  c.  62  ;  46  &  47  Vict.  c.  42  ;  50  &  51  Vict.  c.  37  ;  51  &  52  Vict.  c.  39  ; 
55  &  56  Vict.  c.  61). 

(b)  Sir  John  Lambert,  Secretary  to  the  Local  Government  Board,  in  his  evidence 
before  the  Committee  of  the  House  of  Commons,  in  1875,  upon  "  The  Public  Works 
Loans  Bill,  1875,"  gave  the  following  information  as  to  the  course  of  proceeding  of 
that  Board  in  the  matter  : — "  The  local  authority,  requiring  a  loan,  make  an  appli- 
cation to  the  Local  Government  Board  for  their  sanction  ;  the  Board  then  send  down 
to  the  local  authority  certain  printed  forms  to  be  filled  up,  one  of  the  forms  showing 
the  amount  of  indebtedness,  and  the  rateable  value  and  other  financial  particulars. 
The  next  step  which  is  taken  by  the  Local  Government  Board  is  to  send  down  an 
inspector  to  hold  a  local  inquiry  after  a  public  notice.  At  that  inquiry  any  j^erson 
intei'ested  in  the  district  is  allowed  to  appear  and  be  heard,  and  after  the  insjDector 
has  completed  his  inquiry,  he  makes  a  report  to  the  Board,  who  consider  the  matter, 
and  if  they  are  satisfied  that  the  circumstances  are  such  as  to  justify  their  sanction, 
then  they  give  it.  If  a  locality  apply  for  a  recommendation  to  the  Public  Works 
Loan  Commissioners,  and  the  Board  are  of  opinion  that  a  recommendation  can 
properly  be  given,  for  the  advance  of  an  amount  at  a  reduced  rate  of  interest  under 
the  Act  of  1872  (now  under  section  243,  jjost),  then  they  may  make  a  recommenda- 
tion to  the  Public  Works  Loan  Commissioners  accordingly."  The  application  may 
be  made  by  the  clerk  of  the  local  authority  in  a  letter  upon  foolscap  folio  paper, 
addressed  to  the  President,  under  cover  directed  to  the  Secretary,  containing  a 
succinct  account  of  the  object  of  the  application  and  the  ground  upon  which  it  is 
made.  All  accompanying  documents  and  details  should,  as  far  as  possible,  be  ti'ans- 
mitted  upon  similar  material. 

The  local  authority  cannot  borrow  without  the  previous  sanction  of  the  Local 
Government  Board.  A  loan  without  such  sanction  would  be  void.  See  In  re 
Sheffield  Permanent  Building  Society,  Ex  parte  Watson,  21  Q.  B.  D.  301  ;  57  L.  J.Q.  B. 
609  ;  59  L.  T.  (n.S.)  401  ;  36  W.  E.  829  ;  52  J.  P.  742. 

(c)  Though  it  is  advisable  that  the  loan  should  be  obtained  in  advance  of  the 
works,  this  is  not  absolutely  necessary.  The  costs  and  charges  may  have  been 
incurred  before  the  loan  is  obtained  ;  ljut  the  Board  must  not  l)e  expected  to  sanction 
a  loan  for  expenses  long  since  incurred,  though  no  positive  limit  has  been  laid 
down. 

The  guardians  of  a  union  being  authorised  to  raise  6,000Z.  by  loan,  advertised  for 
tenders  and  received  six,  and  accepted  one  offer  which  was  from  an  agent  offering 
the  sixm  at  a  certain  interest  and  charge  for  commission.  The  guardians  paid  by 
cheque  bOl.  commission.  The  auditor  disallow'ed  38/.  10s.,  part  of  -the  commission, 
and  surcharged  one  of  the  guardiauG  with  that  sum  as  having  been  illegally  paid. 
It  was  held  that  the  auditor  was  wrong  as  there  was  no  rule  against  paying  a  com- 
mission if  in  the  circumstances  the  terms  were  the  most  advantageous  to  the  rate- 
payers.   Reg.  v.  Haslehurst,  51  J.  P.  645. 

\d)  See  the  definition  in  section  4,  ante,  p.  21.    This  section  does  not  apply  to 
money  borrowed  under  any  local  Act,  though  for  sanitary  purposes.    Where  sanitary  ■ 
purposes  to  which  this  Act  applies  are  provided  for  in  any  local  Act,  it  is,  neverthe- 
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Note  to  less,  competent  for  the  authority,  as  it  seems,  to  use  the  powers  of  this  Act  for  their 
Section  233.  loans  instead  of  their  local  Act,  observing,  however,  that  this  Act  does  not  appear  to 
enable  them  to  re-borrow  to  pay  off  loans  contracted  nnder  the  local  Act. 

(e)  With  this  Act  must  now  be  read  the  amending  Acts,  e.g.,  the  Public  Health 
(Water)  Act,  1878,  the  Public  Health  (Interments)  Act,  1879,  and  the  other  Acts 
which  are  to  be  construed  as  one  with  this  Act.  These  Acts  are  all  set  out  hereafter 
in  this  work.  It  should  be  observed  that  a  local  authority  has  no  power  to  borrow 
except  for  a  purpose  which  falls  within  this  description.  See  Wenlock  {Lady)  v. 
River  Dee  Company,  10  App.  Cas.  354  ;  54  L.  J.  Q.  K  577  ;  53  L.  T.  (n.s.)  62  ;  49 
J  P.  773  ;  and  Wenlock  (Lady)  v.  Biver  Dee  Convpany  (No.  2),  38  Ch.  D.  534  ;  57 
L.  J.  Ch.  946  ;  59  L.  T.  (n.s.)  485. 

(/)  For  the  most  part  the  subject  to  be  charged  is  some  rate  or  fund  derived  from 
rates.  Municipal  corporations  in  some  cases  have  corporate  property,  and,  perhaps, 
that  can  be  charged  for  some  of  the  purposes  of  this  Act.  In  section  235,  post,  it  will 
be  seen  that  land  obtained  for  sewage  purposes  may  be  mortgaged. 

As  to  whether  a  mortgage  of  the  district  fund  and  rates  creates  any  charge  on 
surplus  lands  of  the  local  authority,  which  should  iTnder  section  175,  ante,  p.  244,  be 
sold,  see  In  re  Thompson ;  Bedford  v.  Teal,  45  Ch.  D.  161  ;  59  L.  J.  Ch.  689  ;  63  L.  T. 
(n.s.)  471  ;  39  W.  R.  50;  6  T.  L.  R.  394. 

{g)  See  section  229,  ante,  p.  308. 

(h)  Thus,  for  sewage  work  or  for  ■water  supply,  the  special  rate  may  be  charged, 
and  for  private  improvements  the  private  improvement  rate  is  to  be  charged.  One 
result  of  this  is  that  property  purchased  out  of  money  borrowed  on  the  credit  of  a 
separate  rate  cannot  be  taken  in  execution  for  a  debt  properly  jjayable  out  of  general 
expense.s.  Jersey  {Lord)  v.  Uxbridge  Union  [1891],  3  Ch.  183  ;  60  L.  J.  Ch.  833  ;  64 
L.  T.  (N.s.)  858  ;  7  T.  L.  R.  568. 

Regulations       234.    I'liG  exercise  of  the  powers  of  borrowing  conferred  by  this 
of  borrowing         shaW  be  subject  to  the  following  regulations  ;  (namely,) 
powers.  Money  shall  not  be  borrowed  except  for  permanent  works  (in- 

cluding under  this  expression  any  works  of  which  the  cost 
ought  in  the  opinion  of  the  Local  Government  Board  to  be 
spread  over  a  term  of  years)  :(a) 

(2,)  The  sum  borrowed  shall  not  at  any  time  exceed,  with  the  balances 
of  all  the  outstanding  loans  contracted  by  the  local  authority 
under  the  Sanitary  Acts(&)  and  this  Act,  in  the  whole  the 
assessable  value  for  two  years(c)  of  the  premises  assessable 
within  the  district  in  respect  of  which  such  money  may  be 
borrowed  : 

(3.)  Where  the  sum  proposed  to  be  borrowed  with  such  balances  (if 
any)  woiild  exceed  the  assessable  value  for  one  year  of  such 
premises,  the  Local  Government  Board  shall  not  give  their 
sanction  to  such  loan  until  one  of  their  inspectors  has  held  a 
local  inquiry(cZ)  and  reported  to  the  said  board  : 

(4.)  The  money  may  be  borrowed  for  such  time,  not  exceeding  sixty 
years,  as  the  local  authority,  with  the  sanction  of  the  Local 
Government  Board, (e)  determine  in  each  case  ;(/)  and,  subject 
as  aforesaid,  the  local  authority  shall  either  pay  off  the  moneys 
bO  borrowed  by  equal  annual  instalments  of  principal  or  of 
principal  and  interest,  or  they  shall  in  every  year  set  apart  as 
a  sinking  fund,  and  accumulate  in  the  way  of  compound  interest 
by  investing  the  same  in  the  purchase  of  Exchequer  bills  or 
other  Government  securities,  (</)  such  sum  as  will  with  accumu- 
lations in  the  way  of  compound  interest  be  sufficient,  after  pay- 
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ment  of  all  expense?,  to  pay  off  the  moneys  so  borrowed  within  Section  234. 
the  period  sanctioned  : 

(5.)  A  local  authority  may  at  any  time  apply  the  whole  or  any  part  of 
a  sinking  fund  set  apart  under  this  Act  in  or  towards  the  dis- 
charge of  the  moneys  for  the  repayment  of  which  the  fund  has 
been  established  ;(A)  Provided  that  they  pay  into  the  fund  in 
each  year  and  accumulate  until  the  whole  of  the  moneys  bor- 
rowed are  discharged,  a  sum  equivalent  to  the  interest  which 
would  have  been  produced  by  the  sinking  fund  or  the  part  of 
the  sinking  fund  so  applied  : 

(6.)  Where  money  is  borrowed  for  the  purpose  of  discharging  a 
previous  loan,  the  time  for  repayment  of  the  money  so 
borrowed  shall  not  extend  beyond  the  unexpired  portion  of  the 
period  for  which  the  original  loan  was  sanctioned,  unless  with 
the  sanction  of  the  Local  Government  Board,  and  shall  in  no 
case  be  extended  beyond  the  period  of  sixty  years  from  the 
date  of  the  original  loan. 

AVhere  any  urban  authority  borrow  any  money  for  the  purpose  of 
defraying  private  improvement  expenses,  (/)  or  expenses  in  respect  of 
which  they  have  determined  a  part  only  of  the  district  to  be  liable,  (^)  it 
shall  be  the  duty  of  such  authority,  as  between  the  ratepayers  of  the 
district,  to  make  good,  so  far  as  they  can,(/)  the  money  so  borrowed,  as 
occasion  requires,  either  out  of  private  improvement  rates,  or  out  of  a 
rate  levied  in  such  part  of  the  district  as  aforesaid. 

(a)  This  term,  jjermmient  worh,  is  left  unsettled,  but  the  rule  by  which  the  Local 
Government  Board  has  been  guided  has  been  to  consider  the  period  for  which  the 
works  may  be  expected  to  last,  and  to  sanction  a  loan  for  that  term,  so  that  if  the 
works  will  last  for  ten  years,  to  sanction  a  loan  for  that  term.  This  is  a  liberal  inter- 
pretation of  the  phrase  permanent  worhs. 

For  reservoirs  of  water,  extensive  sewerage  works,  the  purchase  of  land,  and  the 
establishment  of  gasworks,  the  Board  sanction  a  long  term  of  years,  but  for  pavizrg  of 
streets,  for  the  purchase  of  heavy  engines  or  machinery,  or  the  erection  of  slight 
buildings,  a  sliort  term  only  is  generally  allowed. 

(b)  See  the  definition  in  section  4,  ante,  p.  21.    No  reference  is  here  made  to  the 
balances  of  loans  obtained  under  local  Acts. 

,(c)  The  practice  which  has  been  adopted  in  carrying  into  effect  the  previous  enact- 
ments of  this  provision  lias  been  to  take  the  current  yeai-'s  rateable  value  and  double 
it,  and  not  to  take  the  present  and  the  past  year's  assessment  and  add  them  together. 
The  term  assessable  refers  to  the  rate  to  be  charged  with  the  loan — namely,  in 
general,  the  district  rate.  Consequently  the  value  is  to  be  taken  from  the  current 
valuation  lists.  It  is  to  be  observed  that  it  is  not  the  amount  of  the  rate  actually 
raised  which  is  referred  to.  "When  the  rate  is  the  general  district  rate,  the  assessable 
^'alue  of  the  proj^erties  enumerated  in  sub-section  (1)  (b)  will  be  one-fourth  of  their 
value,  as  stated  in  the  valuation  list.  The  term  "  assessable  value  for  two  years  "  is 
a  little  ambiguous  ;  but  probably  it  means  twice  the  assessable  value  at  any  given 
time. 

{d)  See  section  293,  2^ost,  as  to  these  inquiries.  Under  21  &  22  Vict.  c.  98,  s.  78,  a 
provisional  order,  to  be  confii'med  l^y  Parliament,  was  required  for  loans  when  the 
year's  assessal^le  value  was  exceeded.  The  sanction  of  the  Local  Government  Board 
was  substituted  by  37  &  38  Vict.  c.  49,  and  this  is  continued  in  the  te.xt. 

(e)  The  Board  are  guided  by  a  consideration  of  the  nature  of  the  ^vorks,  the  existence 
of  undischarged  loans,  the  character  of  the  district,  and  sjjecial  local  conditions  in 
prescribing  the  term  of  years  for  the  loan,  and  rarely  accede  to  this  maximum.  It  is 
to  be  observed  that  after  the  expiration  of  the  prescribed  period,  the  local  authority 
will  have  no  power  to  make  a  rate  for  the  purpose  of  paying  any  part  of  the  money 
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Note  to  borrowed.  See  Beg.  v.  Wigan  (Ghurchivardens  of),  1  App.  Cas.  611  ;  35  L.  T.  (n.s.) 
Section  234.  381  ;  25  \V.  R.  128  ;  41  J.  P.  132. 

(/)  As  to  loans  borrowed  under  previous  sanitary  Acts,  see  section  321,  post. 

{g)  Tliese  limits  of  investment  have  now  been  extended  by  section  7  of  the  Trust 
Investment  Act,  1889  (52  &  53  Vict.  c.  32),  whereby  it  is  enacted  that  where  any 
urban  or  rural  sanitary  authority  are  authorised  or  required  to  invest  any  money  for 
the  purpose  of  a  loans  fund  or  a  sinking  fund,  any  enactment  relating  to  such  invest- 
ment .shall  be  modified  so  far  as  to  allow  such  money  to  be  invested  in  any  of  the 
stocks,  funds,  shares,  or  securities  in  which  trustees  are  authorised  by  this  Act  to 
invest,  except  that  such  authority  shall  not  by  virtue  of  this  section  invest  in  any 
stocks,  funds,  shares,  or  securities,  issued  or  created  by  themselves,  nor  in  real  or 
lieritalDle  securities:  Provided  that  it  shall  not  be  lawful  for  any  such  authority  to 
retain  any  securities  which  are  liable  to  be  redeemed  at  a  fixed  time  at  par  or  at  any 
fixed  rate,  and  are  at  a  price  exceeding  their  redemption  vahie,  unless  more  than 
fifteen  years  will  elapse  before  the  time  fixed  for  redemption.  For  the  investments 
authorised  by  the  above  Act  are  now  substituted  the  investments  authorised  by 
section  1  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  set  out  in  the  Appendix, 
2}ost. 

A  local  Act,  obtained  by  the  municipal  council  of  the  borough  of  Belfast,  enacted 
that  the  council  might  from  time  to  time  borrow  at  interest  any  sum  which,  together 
with  any  previous  loan,  should  not  exceed  150,000?.,  on  the  credit  of  the  rates  autho- 
rised to  be  raised  by  that  Act,  and  directed  that  the  council  should  appropriate  out  of 
the  annual  rates  a  proportion  upon  the  amount  borrowed,  and  should  apjjly  the  same 
either  to  the  gradual  extinction  of  the  debt,  or  to  the  formation  of  a  fund  to  be 
accumulated  for  its  discharge  ;  and  that  it  should  be  lawful  for  the  council  to  invest 
the  fund  to  be  so  accumulated  in  the  i3ublic  stocks  or  in  Government  or  real  securi- 
ties. The  council  appropriated  a  yearly  sum,  and  permitted  it  to  accumulate  as  a 
sinking  fund  ;  but  instead  of  investing  the  amount  in  any  of  the  securities  specified, 
they  directed  the  treasurer  of  the  borough  to  place  it  rrpon  loan  in  a  private  bank,  of 
■which  he  was  director,  and  on  behalf  of  wliich  he  claimed  a  lien  on  the  sum  as  against 
an  advance  made  to  the  council  on  some  overdrawn  accounts.  It  was  held  that  it 
was  the  duty  of  the  council,  as  they  had  not  paid  off  any  portion  of  the  debt,  to  have 
formed  a  sinking  fund  in  the  manner  and  for  the  purpose  mentioned  in  the  Act ;  and 
the  treasurer  and  the  other  members  of  the  corporation  were  ordered  to  make  good 
the  amount  with  interest  and  to  invest  it  in  stock,  and  transfer  the  same  to  the  credit 
of  the  cause.    Attorney-General  v.  Mayor,  dx.,  of  Belfast,  4  Ir.  Ch.  Eejj.  (n.s.)  119. 

(7))  But  what  if  they  apply  it  to  any  other  purpose?  The  legislature  has  not  given 
in  this  Act  to  the  Local  Government  Board  the  power  of  supervision  over  this  sinking 
fund  which,  for  some  time  past,  has  been  introduced  in  local  Acts,  where  borrowing 
powers  are  conferred  upon  sanitary  authorities,  in  regard  to  which  the  Board  have 
issued  a  general  order,  dated  February  27th,  1875.  Doubtless,  reliance  is  placed  upon 
the  action  of  the  auditor,  who  is  required  to  see  that  the  requirements  of  the  law  are 
duly  executed.  It  would  appear  from  .such  cases  as  Reg.  v.  St.  Michael's,  Pembroke,  5 
A.  &  E.  603,  and  Eeg.  v.  St.  Michael's,  Soxdhwmpton,  6  E.  &  B.  807,  that  the  local  autho- 
rity might  be  compelled  by  mandamus  to  set  aside  moneys  to  satisfy  the  requirements 
of  this  section. 

(i)  See  section  213,  ante,  p.  291.  The  text  appears  to  assume  that  the  authority  will 
borrow  money  and  charge  it  upon  their  general  district  rate,  though  it  is  only 
required  for  special  application.  See,  however,  the  second  paragraph  of  section  233, 
ante,  jj.  314. 

(/.■)  See  section  211,  .sub-section  (4),  cmte,  p.  314. 

(0  This  is  an  indefinite  provision.  It  is  doubtful  whether  any  legal  obligation  can 
arise  out  of  it. 


Power  to  bor  235.  Where  any  local  axithority  are  possessed  of  any  land,  works  or 
row  on  credit  other  property  for  the  purposes  of  disposal  of  sewage  pursuant  to  this 
of  sewage  Act,  they  may  borrow  any  moneys  on  the  credit  of  such  lands,  works,  or 
other  property,  and  may  mortgage  such  lands,  works,  or  other  property, 
to  any  person  advancing  such  moneys,  in  the  same  manner  in  all  respects 
as  if  they  were  the  absolute  owner,  both  at  law  and  in  equity,  of  the 
lands,  works,  or  other  property  so  mortgaged. (a)    The  moneys  so  bor- 
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plant, 
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rowed  shall  be  applied  for  purposes  for  which  moneys  may  be  borrowed  Section  235. 
under  this  Act ;  (b)  but  it  shall  not  be  in  any  way  incumbent  on  the 
mortgagees  to  see  to  the  application  of  such  moneys,  nor  shall  they  be 
responsible  for  any  misapplication  thereof. 

The  powers  of  borrowing  conferred  by  this  section  shall,  where  the 
sums  borrowed  do  not  exceed  three-fourths  of  the  purchase  money  of 
such  lands  (but  not  otherwise),  be  deemed  to  be  distinct  from  and  in 
addition  to  the  general  borrowing  powers  conferred  on  the  local  authority 
by  this  Act.  Any  local  authority  may  pay  out  of  any  rates  leviable  by 
them  for  purposes  of  this  Act  the  interest  on  any  moneys  borrowed 
by  such  autliority  in  pursuance  of  this  section,  (r^) 

(ft)  This  is  a  provision  only  recently  introduced  into  tlie  general  sanitaiy  law, 
though  it  had  been  sanctioned  in  several  local  Acts,  and  is  not  altogether  unknown 
in  reference  to  municipal  corporate  property. 

A  mortgage  of  land  under  this  secti(jn  aj)peai's  to  he  an  interest  in  land  within  the 
Mortmain  Acts,  and  consec[uently  will  not  pass  under  a  will  for  chavit-able  purposes. 
See  and  compare  BucJdeij  v.  Eoyal  National  Lifeboat  Institution,  43  Ch.  D.  27  ;  59 
L.  J.  Ch.  87  ;  62  L.  T.  (n.s.)  i41  ;  38  W.  R.  162  ;  6  T.  L.  R.  42  ;  Ee  Yerbury's 
Estate,  Ker  v.  Dent,  62  L.  T.  (n.s.)  55  ;  In,  re  Tlumpson  ;  Bedford  v.  Teal,  ante,  jd.  316  ; 
In  re  Holmes,  60  L.  J.  Ch.  267  ;  63  L.  T.  (n.s.)  477  ;  In  re  Parker,  IFignallv.  Parker, 
[1891],  1  Ch.  682  ;  60  L.  J.  Ch.  195  ;  64  L.  T.  (n.s.) 257  ;  39  W.  R.  346.  Debenture 
stock  of  a  municipal  corporation  charged  upon  its  general  revenues,  though  in  pai  t 
derived  from  landed  property,  has  been  held  not  to  bean  interest  in  land  within  the 
meaning  of  section  4  cf  the  Mortmain  and  Charitable  Uses  Act,  1888.  Ee  Pickard; 
Emsley  V.Mitchell  [1894],  3  Ch.  704  ;  64  L.  J.  Ch.  92  ;  71  L.  T.  (n.s.)  558. 

{b)  It  must  be  observed  here  that  the  charge  is  to  be  upon  the  sewage  propert)'', 
and  is  thus  in  accordance  with  35  &  36  Vict.  c.  79,  s.  41,  but  the  money  to  be 
borrowed  is  not  confined  to  sewage  purposes.  It  may  be  applied  to  any  purpose 
authorised  by  the  Act. 

The  mortgage  referred  to  is  not  limited  as  to  time.  It  may  or  may  not  be  made 
I'edeemable,  but  apparently  it  will  be  open  to  the  mortgagee,  in  default  of  express 
stipulation  to  the  contrary,  to  recpiire  payment  at  any  time,  and  in  default  of  i)a.y- 
ment  to  foreclose. 

The  power  hereby  granted  is  free  from  the  control  of  the  Local  Government  Board, 
as  their  consent  to  its  exercise  is  not  required. 

(c)  Although  this  section  refers  to  the  interest  only,  it  seems  to  be  implied  that  the 
local  authority  may  pay  off  the  principal,  if  so  minded,  out  of  the  rates. 

236.  Every  mortgage  authorised  to  be  made  under  this  Act  shall  Form  of 
be  by  deed,  truly  stating  the  date,  consideration,  and  the  time  and  place  mortgage, 
of  payment,  and  shall  be  sealed  with  the  common  seal  of  the  local  aittho- 
rity,  and  may  be  made  according  to  the  form  contained  in  Schedule  IV. 
to  this  Act,  or  to  the  like  effect. 

See  Form  H.,  which,  however,  is  only  the  form  of  a  mortgage  of  rates,  not  of  the  land 
or  works  referred  to  in  the  last  section.  Mortgages  made  prior  to  35  &  36  Vict.  c.  79 
were  free  from  stamp  duty,  but  since  that  Act  there  has  been  no  exemption. 

Mortgages  previously  secured  upon  rates  under  the  sanitary  Acts,  ami  uj^on  land 
under  35  &  36  Vict.  c.  79,  s.  41,  are  continued  in  force  by  section  343,  ^jos^. 

It  is  convenient  in  this  place  again  to  refer  to  the  Local  Loans  Act,  1875  (38&39 
Vict.  c.  83),  which  is  ijrintod  in  the  Appendix.  It  provides  greater  facilities  to  local 
authorities  for  borrowing  money  to  be  secured  by  debentures,  debenture  stock,  and 
annuity  certificates. 

Where  an  oflicer  of  a  local  authority  fraudulently  obtained  money  on  a  mortgage  of 
'rates  to  which  he  had  affixed  the  seal  of  the  board,  the  board  were  held  not  liable  to 
repay  the  money,  as  the  officer's  fraiid  was  for  his  own  benefit,  not  for  that  of  the 
local  authority,  as  the  negligence  of  the  local  authority  in  permitting  him  to  have 
custody  of  the  seal  was  not  the  proximate  cause  of  the  loss  of  the  money,  and  as  there 
was  no  evidence  that  the  local  authority  had  held  out  the  officer  as  having  authority 
to  borrow  money.    Crapj^y,  East  Stoneho^ise  Local  Board,  5  T.  L.  R.  501, 
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Section  237.  237.  There  shall  be  kept  at  the  office  of  the  local  authority  a 
jjgois^of  register  of  the  mortgages  on  each  rate,  and  within  fourteen  days  after  the 
mortgages.  da^e  of  any  mortgage  an  entry  shall  be  made  in  the  register  of  the 
number  and  date  thereof,  and  of  the  names  and  description  of  the  parties 
thereto,  as  stated  in  the  deed,  (a)  Every  such  register  shall  be  open  to 
public  inspection  during  office  hours  at  the  said  office,  without  fee  or 
reward  ;  and  any  clerk  or  other  person  having  the  custody  of  the  same, 
refusing  to  allow  such  inspection,  shall  be  liable  to  a  penalty  not 
exceeding  five  pomids.(6) 

(a)  The  duty  to  register  any  mortgage  is  jiresumably  upon  the  local  authority.  It 
may,  therefore,  be  inferred  that  the  total  omission  to  register,  or  any  delay  in  the 
registration,  will  not  invalidate  the  creditor's  claim,  at  least  if  he  has  tendered  his 
deed  for  registration. 

(6)  As  to  the  recovery  of  this  penalty,  see  section  251,  2Josi. 

Transfer  of  238.  Any  mortgagee  or  other  person  entitled  to  any  mortgage 
mortgages.  under  this  Act  may  transfer  his  estate  and  interest  therein  to  any  other 
person  by  deed  duly  stamped,  truly  stating  its  date  and  the  consideration 
for  the  transfer  ;  and  such  transfers  may  be  according  to  the  form  con- 
tained in  Schedule  IV.  to  this  Act,  or  to  the  like  efi'ect.(a) 

There  shall  be  kept  at  the  office  of  the  local  authority  a  register  of  the 
transfers  of  mortgage  charged  on  each  rate,  and  within  thirty  days  after 
the  date  of  such  deed  of  transfer,  if  executed  within  the  United  Kingdom, 
or  within  thirty  days  after  its  arrival  in  the  United  Kingdom,  if  executed 
elsewhere,  the  same  shall  be  produced  to  the  clerk  of  the  local  authority, 
who  shall,  on  payment  of  a  sum  not  exceeding  five  shillings,  cause  an 
entry  to  be  made  in  such  register  of  its  date,  and  of  the  names  and 
description  of  the  parties  thereto,  as  stated  in  the  transfer  ;  and  until  such 
entry  is  made  the  local  authority  shall  not  be  in  any  manner  responsible 
to  the  transferee,  (i) 

On  the  registration  of  any  transfer  the  transferee,  his  executors  or 
administrators  shall  be  entitled  to  the  full  benefit  of  the  original  mort- 
gage and  the  principal  and  interest  secured  thereby  ;  and  any  transferee 
may  in  like  manner  transfer  his  estate  and  interest  in  any  such  mortgage  ; 
and  no  person  except  the  last  transferee,  his  executors  or  administrators, 
shall  be  entitled  to  release  or  discharge  any  such  mortgage  or  any  money 
secured  thereby. (c) 

If  the  clerk  of  the  local  authority  wilfully  neglects  or  refuses  to  make 
in  the  register  any  eutry  by  this  section  required  to  be  made,  he  shall  be 
liable  to  a  penalty  not  exceeding  twenty  pounds. (c?) 

(«)  See  Form  I.  in  the  Schedule.  It  would  appear  that  in  order  to  secure  the 
stamp  the  consideration  must  be  stated  and  stated  truly,  but  whether  the  transfer 
would  be  avoided  by  an  error  or  omission  may  be  doubted. 

(b)  This  provision  is  new.  The  section  does  not  prohibit  registration  after  the 
specified  period  of  thirty  days,  nor  does  it  invalidate  the  transfer  if  not  registered 
within  the  time.  But  until  registration  the  local  board  are  not  bound  to  recognise 
the  transfer.  As  regards  the  arrival  in  the  United  Kingdom  of  a  transfer  executed 
abroad  there  must  irecessarily  be  some  doubt  as  to  the  time  in  many  cases. 

(c)  These  secu.rities  become  of  the  nature  of  negotiable  instruments,  and  cannot  be 
impeached  in  the  hands  of  bond  fide  holders,  though  the  local  authority  may  have 
issued  them  improperly.  A  board  of  commissioners  empowered  by  their  private  Act 
to  borrow  money  and  issue  debentures  chargeable  on  their  local  rates,  contracted  with 
one  of  themselves  that  he  should  supply  bricks  for  their  works,  and  he  having  done 
so,  they  gave  him  debentures  purporting  to  be  for  money  adva,nced,  and  such  deben- 
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tures  were  duly  transferred  by  him  to  bond  fide  holders  for  valine.  The  supply  of  the  Note  to 
bricks  by  him  was  contrary  to  the  provisions  of  the  Act.  It  was  held  that  Section  238. 
whatever  mi^ht  be  the  case  as  between  him  and  the  Commissioners,  they  were 
estopped  by  the  debentures  from  setting  up  the  illegality  as  an  answer  to  the 
demands  of  the  transferees.  TFebb  and  Others  v.  Heme  Bay  (Commissioners  of), 
L.  R.  5  Q.  B.  642  ;  39  L.  J.  Q.  B.  221  ;  22  L.  T.  (n.s.)  745  ;  19  W.  R.  241  ;  34  J.  P. 
629.  And  see  In  re  Romford  Canal  Company,  24  Ch.  D.  85 ;  52  L.  J.  Ch.  729 ; 
49  L.  T.  (n.s.)  118. 

This  decision  does  not  extend  to  securities  issued  by  the  local  authority  without 
sanction  for  the  loan.  It  will  be  seen  that  the  Local  Loans  Act,  1875  (38  &  39  Vict, 
c.  83),  in  the  Appendix,  provides  a  means  whereby  local  securities  may  be  granted 
with  an  indefeasible  title. 

Reference  may  here  be  made  to  the  Acts  for  preserving  purchasers  of  stock  from 
losses  by  forged  transfers  :  54  &  55  Vict.  c.  43,  and  55  &  56  Vict.  c.  36.  These 
Acts  will  apply  to  transfers  under  this  section.  They  are  set  out  in  full  in  the 
Appendix. 

{d)  See,  as  to  the  recovery  of  this  penalty,  section  251,  post. 

239.  If      ^^he  expiration  of  six  months  from  the  time  when  any  Receiver 
principal  money  or  interest  has  become  due  on  any  mortoaoe  of  rates  niay  be 
made  mider  this  Act,  and,  after  demand  in  writing,  the  same  is  not  paid,  'jn  eerhda 
the  mortgagee  or  other  person  entitled  thereto  may,  without  prejudice  to  cases, 
any  other  mode  of  recovery,  apply  for  the  appointment  of  a  receiver  to  a 
court  of  summary  jurisdiction  ;(a)  and  such  court  may,  after  hearing  the 
parties,(Z')  appoint  in  writing  under  their  hands  and  seals  some  person  to 
collect  and  receive  the  whole  or  a  competent  part  of  the  rates  liable  to 
the  payment  of  the  principal  or  interest,  in  respect  of  which  the  applica- 
tion is  made,  until  such  principal  or  interest,  or  both,  as  the  case  may  be, 
together  with  the  costs  of  the  application  and  of  collection,  are  fully 
paid,  (c) 

On  such  appointment  being  made,  all  such  rates,  or  such  competent 
part  thereof  as  aforesaid,  shall  be  paid  to  the  person  appointed,  and  when 
so  paid  shall  be  so  much  money  received  by  or  to  the  use  of  the  mort- 
gagee or  mortgagees  of  such  rates,  and  shall  be  rateably  apportioned 
between  them  -.(d) 

Provided  that  no  such  application  shall  be  entertained  unless  the  sum 
or  sums  due  and  owing  to  the  applicant  amount  to  one  thousand 
pounds,(tf)  or  unless  a  joint  application  is  made  by  two  or  more  mort- 
gagees or  other  persons  to  whom  there  may  be  due,  after  such  lapse  of 
time  and  demand  as  last  aforesaid,  moneys  collectively  amounting  to 
that  sum.  (/) 

(a)  See  the  definition  in  section  4,  ante,  p.  22.  In  a  case  of  money  borrowed  by  a 
corporation  under  an  act  containing  no  such  provision  as  that  in  the  text,  the  Court 
of  Chancery  refused  of  itself  to  appoint  a  collector  of  local  rates.  Preston  v. 
Yarmouth  {Corporation  of),  L.  R.  7  Ch.  655  ;  41  L.  J.  Ch.  763  ;  27  L.  T.  (n.s.)  87  ; 
20  W.  R.  875. 

As  regards  loans  granted  under  previous  Acts,  section  343,  post,  p.  425,  preserves  all 
rights  under  those  Acts,  and  consequently  the  right  to  a  receiver. 

(6)  Hence  a  summons  must  be  issued  to  the  local  authority  in  default. 

It  was  submitted  in  a  former  edition  of  this  Work,  that  this  appointment  required 
a  stamp  under  33  &  34  Vict.  c.  97,  but  since  the  date  of  that  edition  the  duties  on 
appointments  to  ofiices  have  been  repealed  by  38  &  39  Vict.  c.  23,  s.  14,  and  have  not 
been  re-enacted  by  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39). 

(c)  Note  carefully  what  rates  are  to  be  collected  by  this  receiver,  as  he  will  not 
have  a  general  authority  to  collect  all  rates.  This  provision  is  ambiguous,  as  it  does 
not  clearly  state  whether  the  money  is  to  be  paid  to  all  the  mortgagees  or  to  such 
only  as  have  applied  lor  the  appointment  of  the  receiver, 

y 


322 


THE  PUBLIC  HEALTH  ACT,  1875. 


Note  to  The  statute  does  not  enable  the  receiver  to  make  the  rate.  The  local  authority 
Section  239.  may  be  compelled  by  mandamus  to  make  it. 

(d)  In  practice  the  ordinary  collector  of  the  rate?,  if  there  be  one,  will  pay  over  the 
rates  to  the  receiver,  unless,  as  may  be  the  case,  the  collector  is  himself  made  the 
receiver. 

(e)  Perhaps,  the  sum  may  be  made  up  of  principal  and  arrears  of  interest. 

(f)  Under  35  &  36  Vict.  c.  79,  s.  40,  money  might  have  been  borrowed  and  the 
mortgagee  might  have  obtained  a  receiver  to  enforce  payment  of  arrears  of  principal 
and  interest,  and  in  the  section  referred  to  there  was  no  specified  limit  as  to  the  date. 
But  that  part  of  the  section  has  not  been  re-enacted. 


Eentcharge 
may  be 
granted  in 
respect  of 
advances 
made  for 
private  im- 
provements. 


240.  Where  finy  person  has  advanced  money  for  any  expenses 
which  by  this  Act  are,  or  by  the  local  authority  may  be  declared  to  be 
private  improvement  expenses,(a)  the  local  authority,  on  being  satisfied 
by  the  report  of  their  surveyor  or  otherwise  that  the  money  advanced  by 
such  person  has  been  duly  expended,  may  issue  a  grant  in  the  form  in 
Schedule  IV.  to  this  Aot(b)  to  such  person  of  a  yearly  rentcharge  issuable 
out  of  the  premises(c)  in  respect  whereof  such  advance  has  been  made,  or 
out  of  such  part  thereof,  to  be  specified  in  such  grant,  as  the  local 
authority  may  think  proper  and  sufficient. 

Such  rentcharge  shall  be  personal  estate,  (li)  and  shall  begin  to  accrue 
from  the  day  of  completion  of  the  works  on  which  the  money  advanced 
has  been  expended,  and  shall  be  payable  by  equal  half-yearly  payments 
during  a  term  not  exceeding  thirty  years(e)  in  such  manner  that  the 
whole  of  the  sum  advanced,  with  the  costs  of  preparing  the  said  grant, 
together  with  interest  thereon  respectively,  at  a  rate  not  exceeding  six 
pounds  per  centum  per  annum  on  the  sum  from  time  to  time  remaining 
unpaid,  shall  be  repaid  at  the  end  of  the  said  term. 

The  provisions  of  this  Act  with  respect  to  deduction  from  the  rent  of  a 
proportion  of  private  improvement  rates,(/)  and  with  respect  to  redemp- 
tion of  private  improvement  rates,  {(/)  shall,  mutatis  mutandis,  apply  to 
rentcharges  granted  under  this  section. 

(a)  See  section  213,  a)ife,p.  291.  If  the  money  advanced  has  been  already  secured 
on  some  rate,  the  rentcharge  will  be  an  additional  security. 

This  is  a  new  provision,  by  which  a  stranger  is  entitled  to  acquire  a  rentcharge 
upon  the  land  of  another,  but  it  is  analogous  to  the  enactments  by  which  rents  have 
been  charged  upon  lands  in  commutation  of  tithes,  except  that  there  an  action  is 
given  for  the  recovery  of  the  rent.  No  action  is  given  by  this  section.  See 
Willoughby  v.  Willoughhy,  4  Q.  B.  687  ;  Bedford  v.  Sutton  Coldjield,  3  C.  B.  (n.S.) 
449.  But  since  the  case  of  Thomxis  v.  Sylvester,  L.  R.  8  Q.  B.  368  ;  42  L.  J.  Q.  B. 
237  ;  29  L.  T.  (n.s.)  290  ;  21  W.  R.  912,  it  would  probably  he  held  that  an  action 
would  lie.  And  see  Scottish  Widows'  Fund  v.  Craig,  20  Ch.  D.  208  ;  51  L.  J.  Ch. 
363  ;  30  W.  R.  463  ;  Booth  v.  Smith  (No.  1),  51  L.  T.  (N.s.)  395  ;  47  J.  R  759. 

21  &  22  Vict.  c.  98,  s.  58,  gave  a  summary  remedy  for  the  recovery  of  these  rent- 
charges,  but  this  part  of  that  section  has  not  been  re-enacted,  and  the  form  does  not 
contain  in  it  a  power  of  distress.  Possibly  the  case  may  be  considered  to  fall  within 
section  251,  post,  p.  333.  As  to  the  recovery  of  arrears  of  rentcharge  after  sale  of  part 
of  the  property  subject  to  the  charge,  see  Booth  v.  Smith  (No.  2),  14  Q.  B.  D.  318  ; 
54  L.  J.  Q.  B.  119  ;  51  L.  T.  (n.s.)  742  ;  33  W.  R.  142.  As  to  the  remedy  against 
the  owner  for  the  time  being  of  part  of  the  lands,  see  Christie  v.  Barker,  53  L.  J.  Q.  B. 
537. 

A  similar  provision  is  contained  in  the  Housing  of  the  Working  Classes  Act,  1890 
(53  &  54  Vict.  c.  70),  s.  36,  post. 

(b)  See  Form  K.,  post.    It  is  not  now  free  from  stamp  duty. 

(c)  Hence,  if  the  premises  charged  be  afterwards  severed,  the  rent  will  continue  a 
charge  upon  every  portion.  With  reference  to  the  difficulty  arising  out  of  such  a 
state  of  circumstances,  see  Bedford  v.  Sutton  Coldjield,  supra;  Rivis  v.  Watson,  5 
M.  &  W.  255. 
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(d)  This  provision  will  affect  the  devolution  of  the  property  in  the  case  of  intestacy.      Note  to 
See  the  observations  of  the  judges  in  Blighv.  Brent,  2  Y.  &  C.  268  ;  per  Wood,  V.C.,  Section  240. 
in  Hayter  v.  Tiicher,  4  K.  &  J.  248  ;  Thompson  v.  Thowpson,  1  Coll.  381  ;  Robinson  v. 

Addison,  2  Beav.  515.    See  also  the  cases  referred  to  in  the  notes  to  section  235, 
ante,  p.  319. 

(e)  It  is  somewhat  uncertain  when  the  rent  is  to  commence,  and  tlie  form  in  the 
schedule  does  not  help  further  than  to  determine  when  the  first  payment  shall  be 
made.  Queer e,  whether  after  the  lapse  of  the  thirty  years  any  arrears  then  out- 
standing will  be  recoverable.  See,  on  this  point,  Eeg.  v.  All  Saints,  JVigem,  ante, 
p.  318. 

(/)  See  section  214,  ante,  p.  292. 
(g)  See  section  215,  ante,  p.  293. 


241.  Rentcharges  issued  in  pursuance  of  this  Act,  and  transfers  Rentcharges 
thereof,  shall  be  registered  in  the  same  manner  respectively  as  mort-  ^l^.'^'.^j 
gages  and  transfers  are  required  to  be  registered  under  the  provisions  of 
this  Act. 

See  sections  237,  238,  ante,  p.  320,  as  to  the  default  of  registration  with  reference  to 
other  charges.  See  In  re  JVynn  Hall  Coal  Company,  L.  R.  10  E(|.  515  ;  39  L.  J.  Ch. 
695  ;  23  L.  T.  (n.s.)  348  ;  18  W.  R.  1128. 


24-2.  The  Public  Works  Loan  Commissioners  may,  if  they  see  fit,  Power  of 

on  the  application  of  any  local  authority,  make  any  loan  to  such  autho-  j  "^^n' CoTn'^^ 

rity  for  any  of  the  purposes  of  this  Act  on  the  security  of  any  fund  or  missioners 

rate  applicable  to  any  of  the  purposes  of  this  Act,  without  requiring  any  to  lend  to 

further  or  other  security.  autlio- 

rity. 

This  section  appears  to  contain  a  general  power  to  the  Commissioners  to  lend 
money  at  such  rate  of  interest  as  appeal's  to  them  to  be  satisfactory.  The  next 
section  enables  them  to  do  so  at  a  specific  low  rate  of  interest,  but  under  certain 
restrictions. 

The  statutes  which  now  govern  the  advances  by  the  Public  AVorks  Loan  Commis- 
sioners are  mentioned  in  note  (a)  to  section  233,  ante,  p.  315,  and  are  (except  in  so 
far  as  they  are  unrepealed  or  relate  only  to  local  matters)  set  out  in  full  in  the 
Appendix.  It  is  advisable  that  any  local  authority  seeking  a  loan  from  these  Com- 
missioners should  consult  these  Acts. 


243.  The  Public  Works  Loan  Commissioners  ma_y(a)  on  the  appli-  Power  of 
cation  of  any  local  authority  and  on  the  recommendation  of  the  Local  ^oan  com''^' 
Government  Board,  make  any  loan  to  such  authority  in  pursuance  of  any  missioners 
powers  of  borrowing  conferred  by  this  Act,(/>)  whether  for  works  already  to  lend  to 
executed(c)  or  yet  to  be  executed,  on  the  security  of  any  fund  or  rate((:/) 
applicable  to  any  of  the  purposes  of  this  Act,  and  without  requiring  any  commenda- 
further  or  other  security,  such  loan  to  be  repaid  within  a  period  not  exceed-  tion  of  Local 
ing  fifty  years,  and  to  bear  interest  at  the  rate  of  three  and  a  half  per  j^g^j^™™*^"' 
centum  per  annum  or  such  other  rate  as  may,  in  the  judgment  of  the 
Commissioners  of  the  Treasury,  be  necessary,  in  order  to  enable  the  loan 
to  be  made  without  loss  to  the  Exchequer  : 

Provided, — 

(1.)  That  in  determining  the  time  when  a  loan  under  tliis  section  shall 
be  repayable,  the  Local  Government  Board  shall  have  regard  to 
the  probable  duration  and  continuing  utility  of  the  works  in 
respect  of  which  the  same  is  required,(f) 
Y  2 
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(2.)  That  this  section  shall  not  extend  to  any  loan  required  for  the 
purpose  of  defraying  expenses  incurred  by  the  Local  Govern- 
ment Board  in  the  performance  of  the  duty  of  a  defaulting 
local  authority  after  the  passing  of  the  Public  Health  Act, 
1872.(/) 

In  the  case  of  a  loan  made  before  the  passing  of  the  Public  Health 
Act,  1872,  to  any  local  authority  in  pursuance  of  any  powers  conferred 
by  the  Sanitary  Acts,  the  Public  Works  Loan  Commissioners  may  reduce 
the  interest  payable  thereon  to  the  rate  of  not  less  than  three  and  a  half 
per  centum  per  annum, 

(a)  The  following  is  the  scale  of  interest  charged  by  the  Commissioners  on  loans 
advanced  on  the  recommendation  of  the  Local  Government  Board  on  loans  repayable 
within  a  period  not  exceeding  thirty-iive  years,  3^  per  cent. ;  exceeding  thirty-five 
years,  but  not  exceeding  forty  years,  3|  per  cent.  ;  exceeding  forty  years,  but  not 
exceeding  fifty  years,  4  per  cent.  See  the  Report  of  the  Local  Government  Board  for 
1885—86,  p.  Ixi. 

As  to  the  rate  of  interest  on  sums  borrowed  from  the  Commissioners  under  the 
Housing  of  the  Working  Classes  Act,  1890,  see  that  Act,  53  &  54  Vict.  c.  70,  s.  83, 
2>ost. 

(b)  Note  that  this  section  does  not  apply  to  loans  which  are  authorised  by  a  local 
Act,  though  for  purposes  such  as  would  be  provided  for  by  this  Act.  Therefore,  if 
this  Act  empowers  the  authority  to  do  the  same  thing  as  the  local  Act  does,  it  would 
be  best  to  proceed  under  this  Act  with  reference  thereto. 

(c)  These  words  are  evidently  used  with  reference  not  to  the  date  of  this  Act,  but 
to  the  time  when  the  loan  is  applied  for. 

(d)  It  is  presumed  that  the  fund  here  referred  to  is  the  district  fund  of  the  urban 
authority  or  of  the  rural  authority.    See  the  next  section. 

(e)  Thus,  loans  for  paving,  and  the  procuring  of  expensive  engines  or  machines, 
are  usually  made  repayable  in  a  short  period,  say  ten  years  ;  whereas  loans  for 
sewage  works,  for  waterworks,  reservoirs,  gasworks,  or  street  improvements,  are 
allowed  for  a  longer  period,  say  forty  or  fifty  years.  See  note  (a)  to  section  234, 
ante,  p.  317. 

(/)  This  default  may  have  occurred  under  the  Sanitary  Act,  1866  (29  &  30  Vict, 
c.  90),  s.  49,  or  under  section  299,  pobt,  p.  394.    See  these  sections. 

{g)  The  Public  Works  Loans  Act,  1875,  s.  33,  provided  that  every  sum  payable  in 
respect  of  a  loan  granted  by  the  Loan  Commissioners  (either  before  or  after  the  pass- 
ing of  that  Act)  or  under  the  security  for  such  loan,  should  be  compounded  for  or 
released  only  under  the  authority  of  Parliament  in  each  case.  The  amending  Act  of 
the  following  year,  39  &  40  Vict.  c.  31,  s.  6,  after  reciting  that  doubts  had  arisen 
whether  the  said  enactment  would  prevent  the  reduction  of  interest  in  accordance 
with  section  243  of  the  Public  Health  Act,  provides  that  the  commissioners  may,  on 
or  before  the  31st  July,  1876,  if  they  think  it  expedient,  with  the  consent  of  the 
Treasury,  reduce  the  interest  payable  on  any  loan  made  before  the  commencement  of 
the  Public  Works  Loans  Act,  1875,  to  any  rate  not  less  than  4  per  centum  per  annum  : 
Provided  always,  that  nothing  in  the  Public  Works  Loans  Act,  1875,  shall  be  deemed 
to  take  away  or  abridge  the  power  of  Loan  Commissioners  under  section  243  of  the 
Public  Health  Act,  1875,  to  reduce,  if  they  think  fit,  any  interest  payable  on  any  such 
loan  to  a  local  authority  as  in  that  section  mentioned. 

It  may  be  well  to  refer  here  to  the  Public  Works  Loans  Act,  1 875,  section  36, 
which  requires  the  Local  Government  Board  to  satisfy  themselves  that  the  money 
advanced  by  the  Commissioners  is  duly  applied  to  the  purpose  of  the  loan.  Agaiu, 
section  37  empowers  the  Treasury  to  postpone  for  periods,  not  exceeding  five  years, 
the  payment  of  the  instalments  of  principal  and  interest,  due  on  loans  from  the 
Public  Works  Loan  Commissioners.  No  such  power  exists  in  respect  of  loans  from 
other  bodies  or  private  individuals. 

244:.  Joint  boards  and  port  sanitary  authorities  under  this  Act,(a) 
and  the  local  board  of  health  of  any  main  sewerage  district(&)  and  any 
joint  sewerage  board(c)  constituted  under  any  of  the  Sanitai-y  Acts,  and 


Section  243. 


Borrowing 
powers  of 
joint  boards 
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existing  at  the  time  of  the  passing  of  this  Act  shall,  for  the  purposes  of  Section  244. 
their  constitution,  have  like  powers  of  borrowing  on  the  ci-edit  of  any  and  certain 
fund  or  rate  applicable  by  them  to  purposes  of  this  Act,  or  on  the  credit  other  autho- 
of  sewage  land  and  plant((^)  as  are  by  this  Act  conferred  on  local  autho- 
rities,  and  in  the  exercise  of  those  powers  shall  be  subject  to  the  like 
restrictions  ;  and  the  Public  Works  Loan  Commissioners  may  make  any 
loan  to  any  of  the  above-mentioned  authorities  which  they  may  make  to 
a  local  authority  under  this  Act. 

(a)  See  section  2*79,  post,  p.  379,  as  to  tlie  formation  of  joint  boards,  and  section  287, 
post,  p.  384,  as  to  port  sanitary  authorities. 

(&)  Main  sewerage  districts  were  formed  under  11  &  12  Vict.  c.  63,  s.  10,  and 
were  referred  to  in  35  &  36  Vict.  c.  79,  s.  58. 

(c)  See  28  &  29  Vict.  c.  75,  s.  9  ;  30  &  31  Vict.  c.  113,  s.  10  ;  35  &  36  Vict, 
c.  79,  s.  26. 

(cl)  See  section  235,  ante,  p.  318.    Here,  however,  the  purpose  of  the  loan  is 
limited  to  that  for  which  the  joint  board  is  constituted. 


Audit. 

Audit  of  Accounts  of  Local  Authorities, 

245.  Accounts  of  the  receipts  and  expenditui-e  under  this  Act  of  ^p^j"^^^^"* 
every  local  authority  shall  be  made  up  in  such  form  and  to  such  day  in  rities. 
every  year  as  the  Local  Government  Board  may  appoint. 

By  section  58  (1)  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  jjost, 
the  accounts  of  the  receipts  and  payments  of  district  councils  and  their  committees 
and  officers  shall  be  made  up  yearly  to  the  31st  day  of  March,  or,  in  the  case  of 
accounts  which  are  required  to  be  audited  half-yearly  (e.g.,  the  accounts  of 
municipal  corporations  as  urban  sanitary  authorities  under  section  246, 2)od),  then 
half-yearly  to  the  30th  day  of  September  and  the  31st  day  of  March  in  each  year, 
and  in  such  form  as  the  Local  Government  Board  prescribe.  This  enactment 
practically  supersedes  the  text. 

In  connection  with  this  subject  reference  should  be  made  to  the  District  Auditors 
Act,  1879  (42  Vict.  c.  6),  in  the  Appendix. 

See  section  206,  ante,  p.  275,  as  to  the  annual  report. 

246.  Where  an  urban  authority  are  the  council  of  a  borough,  Andit  where 


urban 


the  accounts  of   the   receipts  and    expenditure   under  this  Act  of  !^„f|jr)rit 
such  authority  shall  be  audited  and  examined  by  the  auditors  of  the  kre  .o'town 
borough,  and  shall  be  pubhshed  in  like  manner,  and  at  the  same  time  council, 
as  the  municipal  accounts,  and  the  auditors  shall  proceed  in  the  audit 
after  like  notice  and  in  like  manner,  shall  have  like  powers  and  autho- 
rities, and  perform  like  duties,  as  in  the  case  of  auditing  the  municipal 
accounts,  (a) 

Each  of  such  auditors  shall  in  respect  of  each  audit  be  paid  such 
reasonable  remuneration,  not  being  less  than  two  guineas  for  every  day 
in  which  they  are  employed  in  such  audit,  as  such  authority  from  time 
to  time  appoint. (Z>)  Any  order  of  such  authority  for  the  payment  of  any 
money  may  be  removed  by  certiorari,  and  like  proceedings  may  be  had 
thereon  as  under  section  forty-four  of  the  Act  of  the  first  year  of  Her 
Majesty,  chapter  seventy-eight,  with  respect  to  orders  of  the  council  of 
a  borough  for  payments  out  of  the  borough  fund.(c) 

(a)  For  the  election  and  duties  of  borough  auditors,  see  the  Municipal  Corpora- 
tions Act,  1882,  sections  25—27,  and  section  62.  The  borough  treasurer  is 
required  to  make  up  his  accounts  half-yearly,  submit  them  to  the  auditors,  and 
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Note  to 
Section  246. 


Audit  where 
urban 
authority 
are  not  a 
town  council. 
[Repealed  as 
to  words  in 
italics  hj 
42  Vict.  0.  6, 
s.  11.] 


print  a  full  abstract  of  his  accounts  for  the  year.  This  abstract  is  to  be  open 
to  the  inspection  of  ratepayers,  who  are  also  entitled  to  receive  copies  at  a  reason- 
able price  (section  243,  sub-section  (4) ).  The  last  section  will,  if  acted  upon  in 
boroughs,  affect  the  time  and  form  of  the  accounts. 

(6)  The  auditors  of  the  borough  accounts  act  gratuitously,  but  as  regards  these 
accounts  they  are  to  be  paid. 

(c)  1  Vict.  c.  78,  s.  44,  was  repealed  by  the  Municipal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50),  which,  by  section  141,  provides  as  follows  in  lieu  thereof  :  "  An 
order  of  the  council  for  payment  of  money  out  of  the  borough  fund,  shall  be  signed 
by  three  members  of  the  council,  and  countersigned  by  the  town  clerk.  Any 
such  order  may  be  removed  into  the  Queen's  Bench  Division  of  the  High  Court 
by  writ  of  certiorari,  and  may  be  wholly  or  partially  disallowed  or  confirmed  on 
motion  and  hearing  with  or  without  costs,  according  to  the  judgment  and  discretion 
of  the  court."  And  by  section  242  and  Schedule  IX.,  a  reiterence  to  the  new  Act  is 
to  be  deemed  to  be  substituted  for  a  reference  to  any  Act  amending  the  Municipal 
Corporations  Act,  1835.  With  reference  to  the  construction  of  the  repealed  statute, 
see  Reg.  v.  Lichfield,  4  Q.  B.  893  ;  Reg.  v.  Greene,  ib.  646  ;  Reg.  v.  Dunn,  5  Q.  B. 
959  ;  Reg.  v.  Prest,  16  Q.  B.  32  ;  20  L.  J.  Q.  B.  17  ;  15  Jur.  654  ;  14  J.  P.  750  ; 
Attorney-General  v.  Wigctn  {Mayor,  dx.,  of),  I  Kay,  268  ;  5  De  G.  M.  &  G.  52  ; 
23  L.  J.  Ch.  429  ;  Reg.  v.  Sheffield  (Mayor,  <&c.,  of),  L.  R.  6  Q.  B.  652  ;  40  L.  J.  Q.  B. 
247  ;  24  L.  T.  (n.s.)  659  ;  19  W.  R.  1159  ;  36  J.  P.  37  ;  Reg.  v.  Norwich  {Mayor  of), 
ante,  p.  242. 

Reference  should  also  be  made  to  the  important  Act,  35  &  36  Vict.  c.  61,  the 
Municipal  Corporations  (Borough  Funds)  Act,  1872,  in  the  Appendix. 

24-7.  Where  an  urban  authority  are  not  the  council  of  a  borough 
the  following  regulations  with  respect  to  audit(aa)  shall  be  observed  ; 
(namely,) 

(1.)  The  accounts  of  the  receipts  and  expenditure  under  this  Act  of 
such  authority  (a)  shall  be  audited  and  examined  once  (6)  in 
every  year,  as  soon  as  can  be  after  the  twenty-fifth  day  of 
March,  by  the  auditor  of  accounts  relating  to  the  relief  of  the 
poor  for  the  union(c)  in  toldch  the  district  of  such  authority  or 
the  greater  part  thereof  is  situate,  unless  such  auditor  is  a 
member  of  the  authority  lohose  accounts  he  is  appointed  to 
audit,  in  ichich  case  such  accounts  shall  he  audited  by  such 
auditor  of  any  adjoining  union  as  may  from  time  to  time  be 
ap}pointed  by  the  Local  Government  Board  : 

(2.)  There  shall  be  paid  to  such  auditor  in  respect  of  each  audit  under 
this  Act,  such  reasonable  remuneration,  not  being  less  than  tioo 
guineas  for  every  day  in  ivhich  he  is  employed  in  such  audit,  as 
such  authority  from  time  to  time  appoint,  together  loith  his 
expenses  of  travelling  to  and  from  the  place  of  audit : 

(3.)  Before  each  audit  such  authority  shall,  after  receiving  from  the 
auditor  the  requisite  appointment, (J)  give  at  least  fourteen 
days'  notice  (e)  of  the  time  and  place  at  which  the  same  will  be 
made,  and  of  the  deposit  of  accounts  required  by  this  section, 
by  advertisement  in  some  one  or  more  of  the  local  newspapers 
circulated  in  the  district  ;  and  the  production  of  the  news- 
paper containing  such  notice  shall  be  deemed  to  be  sufficient 
proof  of  such  notice  on  any  proceeding  whatsoever  :(/) 

(4.)  A  copy  of  the  accounts  duly  made  up  and  balanced,  together 
with  all  rate  books,  account  books,  deeds,  contracts,  accounts, 
vouchers,  and  receipts,  mentioned  or  referred  to  in  such 
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accounts,  shall  be  deposited  in  the  office  of  such  authority,  and  Section  247. 

be  open,  during  office  hours  thereat,  to  the  inspection  of  all 

persons  interested(^)  for  seven  clear  days  (A)  before  the  audit, 

and  all  such  persons  shall  be  at  liberty  to  take  copies  of  or 

extracts  from  the  same,  without  fee  or  reward  ;  and  any  officer 

of  such  authority  duly  appointed  in  that  behalf  neglecting  to 

make  up  such  accounts  and  books,(?)  or  altering  such  accounts 

and  books,  or  allowing  them  to  be  altered  when  so  made  up,  or 

refusing  to  allow  inspection  thereof,  shall  be  liable  to  a  penalty 

not  exceeding  fi^^e  pounds  -.(k) 

(5.)  For  the  purpose  of  any  audit  under  this  Act,  every  auditor  may, 
by  summons  in  writing,  require  the  production  before  him  of 
all  books,  deeds,  contracts,  accounts,  vouchers,  receipts,  and 
other  documents  and  papers  which  he  may  deem  necessary,(Z) 
and  may  require  any  person  holding  or  accountable  for  any 
such  books,  deeds,  contracts,  accounts,  vouchers,  receipts,  docu- 
ments, or  papers  to  appear  before  him  at  any  such  audit  or  any 
adjournment  thereof,  and  to  make  and  sign  a  declaration  as  to  the 
correctness  of  the  same;(?n)  and  if  any  such  person  neglects  («) 
or  refuses  so  to  do,  or  to  produce  any  such  books,  deeds,  con- 
tracts, accounts,  vouchers,  receipts,  documents,  or  papers,  or  to 
make  or  sign  such  declaration,  he  shall  incur  for  every  neglect 
or  refusal  a  penalty  not  exceeding  forty  shillings  ;(o)  and  if  he 
falsely  or  corruptly  makes  or  signs  any  such  declaration, 
knowing  the  same  to  be  untrue  in  any  material  particular,  he 
shall  be  liable  to  the  penalties  inflicted  on  persons  guilty  of 
wilful  and  corrupt  perjury  : 

(6.)  Any  ratepayer(p)  or  owner(g')  of  property  in  the  district  may  be 
present  at  the  audit,  and  may  make  any  objection  to  such 
accounts  before  the  auditor  ;  and  such  ratepayers  and  owners 
shall  have  the  same  right  of  appeal  against  allowances  by  an 
auditor  as  they  have(r)  by  law  against  disallowances  : 

(7.)  Any  auditor  acting  in  pursuance  of  this  section  shall  disallow 
every  item  of  account  contrary  to  law,  and  surcharge  the  same 
on  the  person  making  or  authorising  the  making  of  the  illegal 
payment,  and  shall  charge  against  any  person  accounting  the 
amount  of  any  deficiency  or  loss  incurred  by  the  negligence(s) 
or  misconduct  of  that  person,  or  of  any  sum  which  ought  to 
have  been  but  is  not  brought  into  account  by  that  person,  and 
shall  in  every  such  case  certify  the  amount  due  from  such 
person,  and  on  application  by  any  party  aggrieved  shall  state 
in  writing  the  reasons  for  his  decision  in  respect  of  such  dis- 
allowance or  surcharge,  and  also  of  any  allowance  which  he 
may  have  made  : 

(8.)  Any  person  aggrieved  by  disallowance  {t)  made  may  apply  to  the 
Court  of  Queen's  Bench  for  a  writ  of  certiorari  to  remove  the 
disallowance  into  the  said  court,  in  the  same  manner  and 
subject  to  the  same  conditions  as  are  provided  in  the  case  of 
disallowances  by  auditors  under  the  laws  for  the  time  being  in 
force  with  regard  to  the  relief  of  the  poor  •,{u)  and  the  said 
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court  shall  have  the  same  powers  with  respect  to  allowances, 
disallowances,  and  surcharges  under  this  Act  as  it  has  with 
respect  to  disallowances  or  allowances  by  the  said  auditors  ;  or 
in  lieu  of  such  application  any  person  so  aggrieved  may  appeal 
to  the  Local  Government  Board,  which  Board  shall  have  the 
same  powers  in  the  case  of  the  appeal  as  it  possesses  in  the 
case  of  appeals  against  allowances,  disallowances,  and  sur- 
charges by  the  said  poor  law  auditors. (y) 

(9.)  Every  stun  certified  to  be  due  from  any  person  by  an  auditor 
under  this  Act  shall  be  paid  by  such  person  to  the  treasurer  of 
such  authority  within  fourteen  days  after  the  same  has  been  so 
certified,  unless  there  is  an  appeal  against  the  decision ;(?(;)  and 
if  such  sum  is  not  so  paid,  and  there  is  no  such  appeal,  the 
auditor  shall  recover  the  same  from  the  person  against  whom 
the  same  has  been  certified  to  be  due  by  the  like  process  and 
with  the  like  powers  as  in  the  case  of  sums  certified  on  the 
audit  of  the  poor  rate  accounts,  and  shall  be  paid  by  such 
authority  all  such  costs  and  expenses,  including  a  reasonable 
compensation  for  loss  of  time  incurred  by  him  in  such  pro- 
ceedings, as  are  not  recovered  by  him  from  such  person,  (a') 

(10.)  Within  fourteen  days  after  the  completion  of  the  audit,  the 
auditor  shall  report  on  the  accounts  audited  and  examined, 
and  shall  deliver  such  report  to  the  clerk  of  such  authority, 
who  shall  cause  the  same  to  be  deposited  in  their  office,  and 
shall  publish  an  abstract  of  such  accounts  in  some  one  or  more 
of  the  local  newspapers  circulated  in  the  district. (?/) 

Where  the  provisions  as  to  audit  of  any  local  Act  constituting  a  board 
of  improvement  commissioners  are  repugnant  to  or  inconsistent  with 
those  of  this  Act,  the  audit  of  the  accounts  of  such  improvement  com- 
missioners shall  be  conducted  in  all  respects  in  accordance  with  the 
provisions  of  this  Act.  (2:) 

(aa)  As  to  the  audit  of  the  accounts  of  rural  authorities,  see  notes  to  next  section. 

(a)  These  words  do  not  apply  to  the  officers  of  the  authority.  They  were  not 
mentioned  in  21  &  22  Vict.  c.  98,  s.  60,  but  were  provided  for  in  37  &  38  Vict.  c.  89, 
s.  38,  which  is  re-enacted  in  section  250,  post,  p.  332. 

(b)  Thus  it  appears  that  the  accounts  of  a  town  council,  in  respect  of  this  expendi- 
ture, will,  at  present,  be  audited  twice  every  year,  while  those  of  urban  authorities 
AVill  be  audited  only  once.  Moreover,  the  dates  for  the  auditing  of  the  accounts 
differ. 

(c)  The  remainder  of  this  and  the  whole  of  the  following  sub-section  have  been 
repealed  by  the  District  Auditors  Act,  1879.  Section  5  of  that  Act  provides  that 
the  Local  Government  Board  may  make  the  necessary  regulations  as  to  the  audit  of 
these  accounts. 

(d)  The  auditor  must  appoint  the  time  of  the  audit,  for  as  he  has  other  audits  to 
attend  to,  the  oljligation  of  appointing  the  time  of  the  iiudit  of  the  urban  authority 
accounts  must  rest  with  him. 

(e)  The  words  at  leasthave  a  technical  meaning,  and  exclude  both  the  first  and  the 
last  day.    See  Eeg.  v.  Shropshire  {Justices  of),  8  A.  &  E.  173. 

(/)  See  11  &  12  Vict.  c.  91,  s.  7,  which  contains  a  similar  enactment  in  reference 
to  the  audit  of  union  accounts.  And  see  section  58  (3)  of  tlie  Local  Government 
Act,  1894,  2mst,  which  provides  tljat  the  Local  Government  Board  may  make  rules 
modifying  the  enactments  as  to  ]iublication  of  notice  of  the  audit,  and  of  the  abstract 
of  accounts  and  of  the  report  of  the  auditor, 
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(g)  Who  are    the  persons  interested?     24  &  25  Vict.  c.  61,  s.  15,  which     Note  to 
modified  the  21  &  22  Vict.  c.  98,  s.  60,  gave  the  right  of  inspection  to  oumcrs  Section  247. 
and  ratepayers ;  biit  this  section  has  not  been  altogether  re-enacted.    This  phrase 
"  persons  interested  "  may  possibly  include  others  than  ratepayers  or  owners — for 
example,  contractors. 

{h)  Both  the  day  of  the  publication  and  the  day  of  the  audit  must  be  excluded. 
See  Liffi,n  v.  Pitcher,  1  Dowl.  (n.s.)  767. 

{i)  See  also  the  provision  in  section  196,  ante,  p.  269.  And  see  the  orders  of  the 
Local  Government  Board  already  referred  to  as  to  the  attendance  of  the  officers 
of  the  authority  at  the  audit. 

{k)  See  as  to  the  recovery  of  the  penalty,  section  251,  post,  p.  333. 

(1)  It  is  no  answer  to  the  demand  of  the  auditor  that  the  books  relate  to  other 
matters  as  well  as  those  under  audit.  He  has  a  right  to  see  them,  in  order  that  he 
may  be  satisfied  whether  or  not  they  relate  to  the  si\bjects  of  his  audit. 

(m)  This  is  similar  to  4  &  5  Will.  4,  c.  76,  s.  47,  and  7  &  8  Vict.  c.  101,  s.  33. 

{n)  The  word  wilful  is  not  inserted  ;  therefore,  any  neglect  will  subject  the  person 
to  a  penalty.    See  King  v.  Burr  ell,  12  A.  &  E.  460. 

(o)  See  the  provisions  as  to  the  recovery  of  penalties  in  section  251,  post,  and  refer 
to  7  &  8  Vict.  c.  101,  s.  33. 

{p)  There  is  no  definition  in  the  Act,  except  in  reference  to  elections,  of  the 
term  ratepayer.  In  this  place  it  probably  means  every  person  assessed  to  the  rate 
under  audit. 

(2)  See  the  definition  in  section  4,  ante  p.  6. 

(r)  There  was  an  inadvertence  in  24  &  25  Vict.  c.  61,  c.  15,  and  it  has  been 
re-enacted  here.  The  ratepayer  has  no  appeal  against  a  disallowance  ;  he  cannot  be 
aggrieved  thereby  as  a  ratepayer.  The  passage  should  have  run  "  as  is  given,"  and 
reference  would  then  have  been  made  to  sub-section  (8). 

(s)  The  responsibility  incurred  by  persons  who  sign  cheques  laid  before  them  only 
for  conformity's  sake,  or  in  the  supposed  routine  of  business,  is  shown  in  the 
cases  of  Land  Credit  Company  of  Ireland  v.  Lord  Fermoy,  L.  R.  8  Eq.  7  ;  Joint  Stock 
Discount  Company  V.  Broivn,  ib.,  404. 

Some  observations  upon  the  duties  and  powers  of  the  auditor,  I)y  Erle,  C.J.,  are 
reported  in  Bayley  v.  Wilkinson,  10  Jur.  (n.s.)  726,  but  they  are  by  no  means 
intelligible,  and  do  not  appear  in  the  report  of  the  same  case  in  16  C.  15.  (n.s.)  161. 
As  to  the  auditor's  duties  in  disallowing  illegal  payments,  see  Barton  v.  Pigott,  L.  R. 
10  Q.  B.  86  ;  44  L.  J.  M.  C.  5  ;  31  L.  T.  (n.s.)  404  ;  23  W.  R.  233  ;  39  J.  P.  454. 
From  this  case  it  appears  that  the  auditor  has  no  discretion  in  disallowing  a  payment 
which  is  illegal. 

As  to  the  notices  which  the  auditors  must  give  to  persons  not  present  at  the  audit 
before  surcharging  such  persons,  see  11  &  12  Vict.  c.  91,  s.  1,  in  the  Appendix. 
(^)  See  sub-section  (6),  a7ite,  and  the  note  thereto. 

(u)  In  the  Appendix  are  the  provisions  of  the  statutes  which  relate  to  the  powers 
and  proceedings  of  poor  law  auditors  and  the  powers  of  the  Poor  Law  (now  the 
Local  Government)  Board  with  reference  to  appeals  arising  out  of  the  audit  of  poor 
law  accounts.  They  are  the  following  :— 7  &  8  Vict.  c.  101,  ss.  32,  33,  35  ;  11  &  12 
Vict.  c.  91,  ss.  4,  5,  7—10  ;  12  &  13  Vict.  c.  103,  ss.  8,  9,  11  ;  39  &  40  Vict, 
c.  61,  s,  38. 

With  reference  to  the  audit  of  solicitor's  bills,  see  section  249,  post,  p  331. 

{v)  The  Poor  Law  Board  disposed  of  appeals  made  to  them  by  correspondence 
between  the  parties  interested,  the  auditor,  and  themselves,  but  occasionally  referred 
matters  of  fact  to  their  inspectors,  who  could  examine  witnesses  and  parties  on  oath. 
They  were  empowered,  Avhen  they  upheld  the  auditor's  decision,  to  remit  the  dis- 
allowance and  surcharge  when  they  found  that  the  subject-matter  was  incurred 
under  circumstances  that  made  it  fair  and  equitable  that  it  should  be  remitted  upon 
payment  of  the  auditor's  costs  (11  &  12  Vict.  c.  91,  s.  4).  29  &  30  Vict.  c.  113,  s.  5, 
-  enabled  them  to  declare  their  decision  by  a  certificate  signed  by  the  president  and 
countersigned  by  a  secretary  or  assistant  secretary.  The  Local  Government  Board 
continue  the  same  course  of  action  as  that  of  the  Poor  Law  Board. 

The  auditor  has  power  to  surcharge  for  any  deficiency  that  may  on  the  face  of  the 
documents  submitted  to  him  apiiear  to  have  arisen  through  negligence  or  misconduct, 
and  the  court  will  not  interfere  with  the  auditor's  surcharge  wliere,  on  the  face  of 
the  documents  submitted  to  him,  there  is  evidence  from  which  he  might  reasonably 
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Note  to  have  concluded  that  there  had  been  such  misconduct  or  negligence.  Reg.  v.  Knott, 
Section  247.  15  L.  T.  (n.s.)  291. 

(w)  The  appeal  referred  to  is  that  given  by  the  previous  sub-section  to  the  Queen's 
Bench  Division  or  to  the  Local  Government  Board. 

According  to  the  ordinary  construction  the  days  are  to  be  counted  one  day  inclusive 
and  the  other  exclusive. 

See  7  &  8  Vict.  c.  101,  s.  32,  which  requires  payment  in  respect  of  poor  law 
accounts  to  be  made  within  seven  days  after  the  certificate,  and  as  11  &  12  Vict. 
0.  43,  s.  11,  has  imposed  a  limitation  of  time  upon  all  proceedings  to  obtain 
orders  of  justices,  12  &  13  Vict.  c.  103,  s.  9,  prevents  its  operation  upon  these  pro- 
ceedings before  the  justices,  but  requires  the  auditor  to  proceed  within  nine  months 
after  the  certificate,  or  within  nine  months  after  the  determination  of  any  appeal. 
Reg.  V.  Tynvhitt,  15  Q.  B.  249  ;  4  N.  S.  C.  266  ;  14  Jur.  1024  ;  19  L.  J.  M.  C.  249 ; 
14  J.  P.  482. 

(x)  Where  there  has  been  no  appeal,  or  the  appeal  has  been  decided  in  favour  of 
the  auditor's  decision,  and  there  has  been  no  remission,  the  justices  must  enforce  the 
auditor's  decision.  They  have  no  discretion  in  the  matter.  Reg.  v.  Tyrwhitt,  2  E.  &  B. 
77  ;  17  Jur.  893  ;  Reg  v.  Linford,  7  E.  &  B.  950  ;  21  J.  P.  308  ;  Reg.  v.  Finnis,  1 
E.  &  E.  935  ;  28  L.  J.  M.  C.  301  ;  23  J.  P.  340.  In  Reg  v.  Fordham,  L.  R.  8  Q.  B. 
501  ;  42  L.  J.  M.  C.  153  ;  22  W.  R.  85  ;  37  J.  P.  420,  it  was  held  that  while  the 
certificate  of  the  auditor  was  prima  facie  evidence  of  the  amount  due,  it  was  not  con- 
clusive. Where,  therefore,  the  certificate  was  for  139/.,  and  the  overseers  upon  whom 
the  surcharge  was  made  proved  a  subsequent  payment  of  84/.,  it  was  held  that  the 
justices  were  right  in  issuing  their  distress  warrant  for  the  balance  only.  In  Reg.  v. 
Master,  L.  R.  4  Q.  B.  285  ;  38  L.  J.  M.  C.  73  ;  19  L.  T.  (n.s.)  733  ;  17  W.  R.  442  ; 
33  J.  P.  436,  it  was  held  that  a  balance  due  on  an  auditor's  certificate  was  a  debt  only, 
and  that  the  mode  given  for  enforcing  it  did  not  make  the  non-payment  an  offence. 
Therefore,  when  the  overseer  to  whom  the  certificate  related  proved  his  discharge 
under  an  adjudication  in  bankruptcy,  it  was  held  that  the  debt  being  provable  was 
barred  by  the  order  of  discharge,  and  no  proceedings  could  be  taken  to  enforce  it. 
The  payment  of  the  sum  certified,  together  with  the  costs  of  the  proceedings  for  the 
recovery  thereof,  must  now  be  enforced  as  if  it  were  a  poor  rate.  (47  &  48  Vict.  c.  43, 
s.  11.)  With  regard  to  the  provisioa  as  to  the  auditor's  costs,  reference  should  be 
made  to  Prest  v.  Royston  Union,  33  L.  T.  (n.s.)  564  ;  24  W.  R.  174.  That  case  was 
the  sequel  to  Reg.  v.  Fordham,  supra.  The  justices  having  refused  their  warrant  for 
more  than  84/.,  the  auditor  applied  for  a  mandamus  to  the  justices,  but  was  refused. 
The  overseer  then  applied  to  the  Local  Government  Board,  who  consented  to  remit 
the  disallowance,  on  condition  that  the  overseer  would  pay  the  auditor's  costs  incurred 
before  the  justice  and  the  court.  The  auditor,  having  failed  to  obtain  the  performance 
of  his  condition  by  the  overseer,  brought  an  action  against  the  guardians  for  his  costs 
under  the  corresponding  provisions  of  7  &  8  Vict.  c.  101,  s.  32.  It  was  held  that, 
under  the  circumstances,  the  defendants  were  liable.  "  The  intention  of  the  legis- 
lature clearly  was  that  such  an  ofiicer  should  not  suffer  the  costs  incurred  by  his  bond 
fide  discharge  of  duties  imposed  upon  him." 

(y)  The  accounts  are  those  which  have  been  audited.  It  is  left  to  the  clerk  to 
make  the  abstract.  It  would  have  been  better  if  the  abstract  were  made  by  the 
auditor,  or  at  least  acknowledged  and  verified  by  him.  But  see  now  section  58  (3) 
of  the  Local  Government  Act,  1894,  cited  in  note  (/),  supra. 

The  charges  for  publication  are  to  be  boi'ne  by  the  general  district  fund. 

(a)  A  doubt  arose  as  to  whether  the  accounts  of  Commissioners  acting  under  local 
Acts  were,  after  35  &  36  Vict.  c.  79,  liable  to  be  audited  by  the  district  auditor. 
This  was  decided  in  the  affirmative  in  Reg.  v.  West  Bromwich  {Commissioners  of),  Q.  B. 
Trin.  Term,  1875  ;  Gibson  v.  Bell,  39  J.  P.  421.  The  language  of  this  section  in  sub- 
section (1),  however,  is  clear.  But  there  may  be  other  provisions  in  the  local  Act 
with  reference  to  another  audit ;  and  where  they  are  contradictory  to  those  of  this 
Act,  the  latter  are  to  prevail.  If  they  are  not  so,  they  may  continue  to  be  acted 
upon.    See  section  341,  post,  p.  423. 

Where  the  Commissioners  have  other  than  sanitary  duties  to  perform,  and  have, 
therefore,  accounts  as  to  other  matters,  if  they  can  keep  the  accounts  separate,  the 
auditor  referred  to  in  this  section  will  have  no  authority  to  audit  them  ;  but  if  thej' 
are  not  distinct,  the  whole  must  be  submitted  to  him.  And  he  is  entitled  to  call  for 
all  the  accounts  so  as  to  satisfy  himself  that  they  are  distinct.  This  was  stated  by 
the  court  when  the  cases  above  referred  to  were  argued. 
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248.  The  accounts  under  this  Act  of  every  rural  authority  shall  he  Section  248. 

audited  by  the  same  persons  and  in  every  respect  in  the  same  manner  as  ^^^^j-j. 
the  accounts  of  guardians  are  audited  under  the  Acts  for  the  relief  of  the  accounts  of 
poor  for  the  time  being  in  force.  rural  autho- 

The  accounts  of  the  overseers  collecting  or  paying  any  money  for  the  ['^y- 
purposes  of  this  Act  shall  be  audited  in  the  same  maimer  as  the  accounts  part  by  56  &  57 
of  overseers  collecting  or  paying  any  money  for  the  purposes  of  the  Acts  Vict,  c  73, 
relating  to  the  relief  of  the  poor  for  the  time  being  in  force.  ^-  ^^'^ 

An  auditor  shall,  with  respect  to  the  accounts  audited  under  this  sec- 
tion, have  the  like  powers  and  be  subject  to  the  like  obligations  in  every 
respect  as  in  the  case  of  an  audit  under  the  Acts  relating  to  the  relief  of 
the  poor,  and  any  person  aggrieved  by  the  decision  of  the  auditor  shall 
have  the  like  rio-hts  and  remedies  as  in  the  case  of  such  last-znentioned 
audit. 

See  also  the  audit  clauses  in  the  Ajjpendix,  and  as  regards  overseers'  accounts  see  the 
General  Order  for  Accounts,  dated  14th  January,  1867,  in  Macmorran  and  Lushington's 
"  Poor  Law  General  Orders,"  p.  420. 

By  section  89  and  Schedule  II.  of  the  Local  Government  Act,  1894  (56  &  57  Vict, 
c.  73),  post,  the  foregoing  section  is  rejjealed  except  so  far  as  it  relates  to  overseers. 
The  effect  seems  to  be  to  repeal  the  part  above  printed  in  italics. 

By  section  58  (2)  of  the  same  Act  the  said  accounts  {i.e.,  the  accounts  of  the  receipts 
and  payments  of  district  councils,  their  committees,  and  officers)  shall,  except  iu  the 
case  of  the  accounts  audited  bj'  the  auditors  of  a  borough  {i.e.,  the  accounts  of 
municipal  corporations  as  urban  sanitary  authorities,  but  inclusive  of  the  accounts 
of  a  joint  committee  appointed  by  a  borough  council  with  another  council  not  being 
a  borough  council),  be  audited  by  a  district  auditor,  and  the  enactments  relating  to 
aiadit  by  district  auditors  of  accounts  of  urban  sanitary  authorities  and  their  officers, 
and  to  all  matters  incidental  thereto  and  consequential  thereon,  shall  apply  accord- 
ingly, exceiJt  that  in  the  case  of  the  accounts  of  rural  district  councils,  their 
committees,  and  officers,  the  audit  shall  be  half-yearly  instead  of  yearly.  And  by 
sub-section  (3)  of  the  same  section,  the  Local  Government  Board  may,  with  respect 
to  any  audit  to  which  that  section  applies,  make  niles  modifying  the  enactments  as 
to  publication  of  notice  of  the  audit  and  of  the  abstract  of  accounts  and  the  report 
of  the  auditor.  And  by  sub-section  (5)  of  the  same  section,  every  jiarochial  elector 
of  a  parish  in  a  rural  district  may,  at  all  reasonable  times,  without  loayment, 
inspect  and  take  copies  of  and  extracts  from  all  books,  accounts,  and  documents 
belonging  to  or  under  the  control  of  the  district  council  of  the  district. 


249.  Oil  the  application  of  any  local  authority  whose  accounts  are  Taxation  of 
required  by  this  Act  to  be  audited  to  the  clerk  of  the  peace  of  the  coitnty  bill  of  solicitor 
in  which  the  district  of  such  authority  is  wholly  or  in  part  situated,  the 
said  clerk  or  his  deputy  shall  tax  any  bill  due  to  any  solicitor  or  attorney 
in  respect  of  legal  business  performed  on  behalf  of  such  authority  ;  and 
the  allowance  of  any  sum  on  such  taxation  shall  be  prima  facie  evidence 
of  the  reasonableness  of  the  amount,  but  not  of  the  legality  of  the 
charge. 

The  clerk  of  the  peace  shall  be  allowed  for  such  taxation  a  remimera- 
tion  after  the  rate  to  be  fixed  by  the  Master  of  the  Crown  Office,  and 
declared  by  an  order  of  the  Local  Government  Board,  (a) 

If  any  such  bill  is  not  taxed  by  the  clerk  of  the  peace  or  some  other 
duly  authorised  taxing  officer  before  being  presented  to  the  auditors  or 
auditor,  the  decision  of  the  auditors  or  auditor  upon  the  reasonableness 
and  the  legality  of  the  charge  shall  be  final.  (6) 

(a)  The  following  is  the  text  of  a  general  order  issued  by  the  Local  Government 
Board  on  the  20th  April,  1877,  relating  to  the  taxation  of  law  bills  of  urban  and 
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Note  to  rural  sanitary  authorities :  "  Whereas  it  is  enacted  by  the  '  Public  Health  Act,  1875,' 
Section  249.  that,  on  the  application  of  any  local  authority  whose  accounts  are  required  by  that 
Act  to  be  audited  to  the  clerk  of  the  peace  of  the  county  in  which  the  district  of  such 
authority  is  wholly  or  in  part  situated,  the  said  clerk  or  his  deputy  shall  tax  any  bill 
due  to  any  solicitor  in  respect  of  legal  business  performed  on  behalf  of  such 
authority  ;  and  that  the  allowance  of  any  sum  on  such  taxation  shall  be  frima  facie 
evidence  of  the  reasonableness  of  the  amount,  but  not  of  the  legality  of  the  charge  ; 
and  that  the  clerk  of  the  peace  shall  be  allowed  for  such  taxation  a  remuneration 
after  the  rate  to  be  fixed  by  the  Master  of  the  Crown  Office,  and  declared  by  an  order 
of  the  Local  Government  Board. 

And  whereas  the  Master  of  the  Crown  Office  has  fixed  the  rate  of  allowance  to  the 
clerk  of  the  peace  in  respect  of  such  taxation  as  herein  declared  : 

Now,  therefore,  We,  the  Local  Government  Board,  in  pursuance  of  the  Act  above 
recited,  hereby  order  and  declare  that  the  clerk  of  the  peace  of  every  county  or  place 
in  England  and  Wales  shall  be  allowed  after  the  rate  of  fourpence  per  sheet  or  folio 
of  seventy-two  words  for  the  taxation  of  every  bill  due  to  any  solicitor  in  respect  of 
legal  business  performed  on  behalf  of  any  local  authority  whose  accounts  are  required 
by  that  Act  to  be  audited." 

It  will  be  observed  that  this  section  applies  to  all  sanitary  authorities. 

(6)  In  Reg.  v.  Himt,  6  E.  &  B.  408  ;  S.  C.  sub.  nom.  Reg.  v.  Napton  (Overseers  of), 
25  L.  J.  Q.  B.  296  ;  2  Jur.  (n.s.)  1138  ;  Napton,  Ex  parte  {The  Overseers  of),  20  J.  P. 
581,  the  Court  of  Queen's  Bench  held,  upon  the  construction  of  7  &  8  Vict.  c.  101, 
s.  39,  from  which  this  section  is  taken,  that  the  auditor's  decision  in  such  a  case  could 
not  be  investigated  or  controlled  by  them,  and  the  Local  Government  Board  consider 
themselves  equally  concluded. 

It  is  to  be  observed  that  the  taxation  by  the  clerk  of  the  peace  is  only  prima,  facie 
evidence  of  the  reasonableness  of  the  charges,  and  does  not  conclude  the  auditor.  It 
is  not,  moreover,  any  evidence  of  retainer. 

As  regards  the  charges  of  local  authorities  in  promoting  or  opposing  bills  in  Parlia- 
ment, 35  &  36  Vict.  c.  91,  s.  6,  in  the  Appendix,  must  be  attended  to.  See  the  notes 
to  section  229,  ante,  p.  308. 

See  the  notes  on  section  247,  ante,  p.  329. 

It  should  be  observed  that  a  bill  against  a  sanitary  authority  may  be  ordered  to  be 
taxed  in  the  ordinary  way,  and  an  order  to  refer  to  a  master  for  taxation  was  held 
good  in  Blalie  v.  Croydon  Rural  A^ithority,  2  T.  L.  R.  336. 

Two  local  authorities  whose  districts  were  adjacent  agreed  to  carry  out  a  joint 
sewerage  scheme  by  an  agreement  in  which  it  was  stipulated  that  all  disputes  as  to 
the  matters  comprised  therein  should  be  settled  by  arbitration  in  the  manner  provided 
by  sections  179,  180,  ante,  p.  250.  An  award  was  given  in  an  arbitration  which  arose 
out  of  the  agreement,  whereby  it  was  awarded  that  one  of  the  authorities  should  pay 
to  the  other  the  costs  of  the  reference  and  award.  Upon  motion  for  an  order  direct- 
ing the  taxation  of  the  costs  : — Held,  that  as  the  submission  to  arbitration  had  been 
made  a  rule  of  coiirt,  the  taxing  master  was  bound  to  tax  the  costs  upon  the  appli- 
cation of  the  successful  party  ;  and  that  it  was  not  obligatory  on  such  party  to  bring 
an  action  upon  the  award  in  order  to  do  so.  Chesterfield  {Corporation  of)  v.  Brampton 
Local  Board,  50  J.  P.  824. 


Auditor  to        250.  The  accounts  under  this  Act  of  officers  or  assistants  of  any 

audit  accounts  \qqh\  atlthority  who  are  required  to  receive  moneys  or  goods  on  behalf  of 
01  oiiiC6rs  1        t     »      t  ■  «/o 

such  authority  shall  be  audited  by  the  auditors  or  auditor  of  the  accounts 

of  such  authority,  with  the  same  powers,  incidents,  and  consequences  as 

in  the  case  of  such  last-mentioned  accounts. 

See  the  notes  on  section  247,  ante,  p.  328.  This  section  does  not  prevent  the  local 
authority  from  exercising  their  own  supervision  over  the  accounts  of  their  officers 
according  to  section  195,  ante,  p.  269. 
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PART  YII. 

LEGAL  PROCEEDINGS. 

Prosecution  of  Offences  and  Recovery  of  Penalties^  (fx. 

-All  offences  under  this  Act,  and  all  penalties,  forfeitures,  costs,  Section  251. 
and  expenses  under  this  Act  directed  to  be  recovered  in  a  summary  Summary  pro- 
manner,  or  the  recovery  of  which  is  not  otherwise  provided  for,  (a)  may  ceedings  for 
be  prosecuted  and  recovered  in  manner  directed  by  the  Summary  J uris-  p^^"(j.jg^ 
diction  Acts  before  a  court  of  summary  jurisdiction.  (/;)    The  court  of 
summary  jurisdiction  when  hearing  and  determining  an  information  or 
complaint  under  this  Act,  shall  be  constituted  of  two  or  more  justices  of 
the  peace  in  petty  sessions,  sitting  at  a  place  appointed  for  holding  petty 
sessionS,(c)  or  of  some  magistrate  or  officer  for  the  time  being  empowered 
by  law  to  do  alone  any  act  authorised  to  be  done  by  more  than  one 
justice  of  the  peace  sitting  at  some  court  or  other  place  appointed  for 
the  administration  of  justice,  (f?) 

(a)  See  section  196,  ante,  p.  269,  as  to  proceedings  against  officers  in  default,  and 
section  256,  fost,  p.  339,  as  to  recovery  of  rates. 

(6)  See  the  definition  of  those  terms  in  section  4,  ante,  p.  22.  The  Summary 
Jurisdiction  Acts  are  11  &  12  Vict.  c.  43,  42  &  43  Vict.  c.  49,  44  &  45  Vict.  c.  24,  and 
47  &  48  Vict.  c.  43. 

It  is,  of  course,  impossible  to  incorporate  with  this  work  the  provisions  of  these 
Acts.  At  the  same  time  it  is  necessary  to  offer  a  few  observations  witli  reference  to 
the  Summary  Jurisdiction  Act,  1879,  which  was  j)assed  after  tliis  Act,  and  has  in 
some  respects  created  important  changes  in  the  law.  The  principal  change  consists 
in  the  distinction  drawn  by  that  Act  between  informations  for  offences  of  a  criminal 
nature  and  complaints  for  the  payment  of  money.  Under  the  Act  of  1848  there  was 
no  such  distinction  so  far  as  concerned  tlie  enforcing  of  a  conviction  or  order  ;  both 
were  enforced  by  distress  and  imiDrisonment.  Now  by  section  6  of  the  Act  of  1879, 
when,  under  any  Act,  whether  past  or  future,  a  sum  of  money  claimed  to  be  due  is 
recoverable  on  complaint  to  a  court  of  summary  jurisdiction,  and  not  on  information, 
such  sum  shall  be  deemed  to  be  a  civil  debt,  and  if  recovered  before  a  court  of  sum- 
mary jurisdiction,  shall  be  recovered  in  the  manner  in  which  a  sum  declared  by  that 
Act  to  be  a  civil  debt  recoverable  summarily,  is  recoverable  under  that  Act  and  not 
otherwise.  And  the  payment  of  any  costs  ordered  to  be  paid  by  the  complainant 
or  defendant  in  case  of  any  such  complaint,  are  to  be  enforced  in  like  manner  as  such 
civil  debt  and  not  otherwise.  By  section  35,  any  sum  declared  by  the  Act  or  by  any 
future  Act  to  be  a  civil  debt  which  is  recoverable  summarily,  or  in  respect  of  the 
recovery  of  which  jurisdiction  is  given  by  such  Act  to  a  court  of  summary  juris- 
diction, shall  be  deemed  to  be  a  sum  for  payment  of  which  a  court  of  summary 
jurisdiction  has  authority  by  law  to  make  an  order  on  complaint  in  pursuance  of  the 
Summary  Jurisdiction  Acts.  The  section  goes  on  to  provide  that  a  warrant  shall  not 
be  issued  for  apprehending  any  person  for  failing  to  appear  to  answer  any  such 
complaint,  and  that  the  order  is  not  to  be  enforced  by  imprisonment,  except  after 
proof  of  means  on  jttdgment  summons  in  the  same  way  as  is  provided  in  the  case  of 
ordinary  debts  under  section  5  of  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62).  This 
distinction  between  a  conviction  on  information  and  an  order  made  on  complaint 
for  the  recovery  of  a  sum  of  money,  is  very  clearly  set  out  in  the  judgment  of 
Field,  J.,  in  Reg.  v.  Paget,  8  Q.  B.  D.  151 ;  51  L.  J.  M.  C.  9 ;  45  L.  T.  (n.s.)  794  ;  33 
W.  E.  336 ;  46  J.  P.  151 ;  and  Reg.  v.  Kerswill  or  Torquay  J  J.  [1895],  1  Q.  B.  1 ;  64  L.  J. 
M.  C.  70;  71  L.  T.  (n.s.)  574;  43  W.  R.  59;  59  J.  P.  342;  10  E.  476;  11  T.  L.  E.  8. 
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Note  to  The  distinction  is  of  peculiar  importance  with  reference  to  its  application  to  this 
Section  251.  Act.  It  hajjpens  more  than  once,  for  examiDle,  in  section  21,  ante,  p.  51,  that  a 
—  penalty  is  imposed  for  an  offence  which  tlie  local  authority  are  authorised  to  remedy, 
and  that  the  local  authority  are  empowered  to  recover  summarily  the  expenses 
incurred  in  providing  this  remedy.  In  proceeding  for  the  penalty,  the  local 
authority  lay  an  information  and  the  defendants  may  be  convicted  ;  in  proceeding 
to  recover  these  expenses,  they  make  a  complaint  and  the  defendant  is  ordered  to 
pay  the  money,  which  is  thus  a  civil  debt.  The  importance  to  the  defendant  is 
obvious.  If  he  is  convicted  of  the  offence  and  fined,  he  may  be  sent  to  jDrison  in 
default  of  distress  ;  if  he  is  ordered  to  pay  a  sum  of  money  he  cannot  be  imprisoned 
except  by  order  made  on  judgment  summons  on  proof  of  means.  The  test  of 
criminal  proceedings  is  stated  by  Bramwell,  B.,  Reg.  v.  TFliitchurch,  mite,  p.  121, 
to  consist  in  the  liability  to  have  the  penalty  enforced  by  imprisonment  in  default 
of  distress  or  payment.  See  also  per  Crompton,  J.,  in  Parker  v.  Green,  31  L.  J. 
M.  C.  13.3  ;  per  Pallbs,  O.B.,  in  Eeg.  v.  Sullivan,  Ir.  Eep.  8  C.  L.  404  ;  Beeve  v. 
Wood,  34  L.  J.  M.  C.  15  ;  Mellor  v.  Denham,  5  Q.  B.  D.  467  ;  49  L.  J.  M.  C.  89  ;  42 
L.  T.  (n.s.)  493  ;  44  J.  P.  472.  The  distinction  betwen  civil  and  criminal  pro- 
ceedings is  important  for  other  reasons.  In  a  criminal  proceeding,  as  a  general 
rule,  neither  the  defendant  nor  his  wife  are  competent  witnesses  ;  if  the  justices 
dismiss  the  information,  appeal  will  not  lie  to  quarter  sessions  ;  if  a  case  is  stated 
for  the  opinion  of  the  High  Court,  appeal  to  the  Court  of  Appeal  will  not  lie  from 
the  decision  of  the  High  Court.  The  practice  as  to  the  stating  of  a  special  case 
imder  20  &  21  Vict.  c.  43,  or  under  the  Summary  Jurisdiction  Act,  1879,  cannot 
fully  be  treated  in  this  Work.  Tlie  law  on  the  subject  will  be  found  in  "  Stone's 
Justices'  Manual "  and  similar  treatises.  Among  the  recent  cases  as  to  stating  a 
special  case,  the  most  important  appear  to  be  Growther  v.  Boult,  13  Q.  B.  D.  680  ;  33 
W.  R.  150  ;  49  J.  P.  145  ;  South  Duhlin  Guardians  v.  Jones,  12  L.  R.  Ir.  358.  As 
to  the  procedure  to  compel  justices  to  hear  and  determine  a  case,  see  Reg.  v.  Philli- 
more,  51  L.  T.  (n.s.)  205  ;  32  W.  R.  593  ;  48  J.  P.  774  ;  Reg.  v.  Biron,  14  Q.  B.  D. 
474  ;  54  L.  J.  M.  C.  77  ;  51  L.  T.  (n.s.)  429  ;  49  J.  P.  68.  In  applying  for  a  special 
case  care  must  be  taken  to  serve  notice  on  the  justices  as  requirecl  by  the  Summary 
Jurisdiction  Rules  (No.  18),  otherwise  there  is  no  jurisdiction  to  state  a  case.  South 
Staffordshire  Waterworks  Gompamj  v.  Stone,  19  Q.  B.  D.  168  ;  56  L.  J.  M.  C.  122  ;  57 
L.  T.  (n.s.)  368  ;  36  W.  R.  76 ;  51  J.  P.  662  ;  Lockhart  v.  St.  Allan's  (Mayor,  &c.,  of), 
21  Q.  B.  D.  188  ;  57  L.  J.  M.  C.  118  ;  36  W.  R.  800  ;  52  J.  P.  420.  And  the 
notices  must  be  served  on  all  the  justices  present  at  the  hearing.  Westmore  v. 
Paine  [1891],  1  Q.  B.  482  ;  60  L.  J.  M.  C.  89  ;  64  L.  T.  (n.s.)  55  ;  39  W.  R.  463  ; 
55  J.  P.  440  ;  7  T.  L.  R.  214.  And  the  appellant  must  give  the  respondent  notice 
in  writing  together  with  a  copy  of  the  case  before  transmitting  the  case  to  the  court. 
Edwards  v.  Roberts  [1891],  1  Q.  B.  302  ;  60  L.  J.  M.  C.  6  ;  55' J.  P.  439.  As  to  the 
time  witliin  which  a  case  must  be  delivered  by  justices,  see  Hughes  v.  Wavertree 
Local  Board,  58  J.  P.  654  ;  10  T.  L.  R.  357  ;  and  as  to  the  time  for  lodging  the  case 
at  the  Crown  Office,  see  Asinnall  v.  Sutton  [1894],  2  Q.  B.  349  ;  63  L.  J.  M.  C.  205  ; 
58  J.  P.  622  ;  10  R.  465.  Justices  stating  a  case  under  20  &  21  Vict.  c.  43,  are  to 
be  deemed  to  have  stated  it  under  all  their  powers  including  42  &  43  Vict.  c.  49. 
Rochdale  Building  Society  v.  Rochdale  (Mayoi;  i^'c,  of),  51  J.  P.  134. 

As  the  statute  has  provided  this  summary  remedy  for  the  recovery  of  the  sums 
adjudged  and  penalties,  an  action  for  sttch  sums  and  penalties  will  not  be  maintain- 
able. See  St.  Pancras  (Vestry  of)  v.  Batterbury,  2  C.  B.  (n.s.)  477  ;  26  L.  J.  C.  P. 
243  ;  3  Jur.  (n.s.)  1106';  21  j.  P.  424  ;  Blackburn  (Mayor  of)  v.  Parkinson,  1  E.  &  E. 
71  ;  28  L.  J.  M.  C.  7  ;  5  Jur.  (n.s.)  572  ;  32  L.  T.  (o.s.)  91  ;  23  J.  P.  262  ;  Lamp- 
Ivgh  V.  Norton,  22  Q.  B.  D.  482  ;  58  L.  J.  Q.  B.  279  ;  37  W.  R.  422  ;  53  J.  P. 
389  ;  5  T.  L.  R.  304  ;  Great  Western  Railway  Gorrvpany  v.  Sharman,  61  L.  J.  Q.  B. 
600  ;  40  W.  R.  643.  In  the  first  of  these  cases  it  was  laid  down  that  when  a 
pecuniary  obligation  is  created  by  a  statute,  and  a  remedy  expressly  given  for 
enforcing  it,  that  remedy  must  be  adojjted.  In  some  cases,  however,  the  remedy  in 
the  civil  courts  is  expressly  reserved,  for  example,  section  261,  post,  p.  350,  gives^an 
alternative  remedy  in  the  cottnty  courts  for  demands  under  501. 

It  may  here  be  mentioned  that  any  information,  complaint,  warrant,  or  summons 
issued  for  the  purposes  of  the  Public  Health  Acts  may  contain  in  the  body  thereof 
or  in  a  schedule  thereto  several  sums.    53  &  54  Vict.  c.  59,  s.  8,  2J0st. 

(c)  Consequently  the  court  will  be  a  petty  sessional  court,  as  defined  by  section  20 
of  the  Summary  Jurisdiction  Act,  1879,  The  same  section  requires  the  justices 
to  sit  in  open  court. 
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(d)  These  words  include  stipendiary  magistrates,  who  are  empowered  by  statute      Note  to 
to  do  alone  whatever  is  authorised  by  the  Summary  Jurisdiction  Acts  to  be  done  by  Section  251. 
one  or  more  justices.    See  11  &  12  Vict.  c.  43,  s.  33  ;  21  &  22  Vict.  c.  73  ;  32  &  33  — 
Vict.  c.  34. 

It  should  here  be  observed  that  the  jurisdiction  of  a  county  justice  extends  to  the 
whole  of  his  county,  and  is  not  limited  to  the  division  in  whicli  he  usually  acts. 
Beg.  V.  BecMeij,  20  Q.  B.  D.  187 ;  57  L.  J.  M.  C.  22  ;  57  L.  T.  (n.s.)  716  ;  36  W.  R. 
160  ;  52  J.  P.  120.  As  to  the  jurisdiction  of  borough  justices,  see  the  Municijial 
Corporations  Act,  1882,  ss.  154 — 157,  and  Beg.  v.  Williamson,  1  T.  L.  E.  534. 

As  to  the  appearance  of  the  local  authority  in  legal  proceedings,  see  section  259, 
j30si,  p.  349. 


252.  -^fiy  coinplaint  or  information  made  or  laid  in  pursuance  q/' General  pro- 
this  Act  shall  he  made  or  laid  ivithin  six  months  from  the  time  when  the  ^'^ 
matter  of  such  complaint  or  information  respectively  arose.(^a')  cealkigZ 

The  description  of  any  offence  under  this  Act  in  the  words  of  this  Act  [l^epealed  by 
shall  be  suficient  in  laiv.(l>)  ^  ^3  j  ' 

Any  exception,  exemption,  proviso,  excuse,  or  qualification,  lohether  it 
does  or  does  not  accompany  the  description  of  the  offence  in  this  Act,  may 
be  proved  by  the  defendant,  but  need  not  he  specified  or  negatived  in  the 
information ;  and  if  so  specified  or  negatived,  no  proof  in  relation  to 
the  matters  so  specified  or  negatived  shall  he  required  on  the  p>art  of  the 
informant. {h) 

(a)  This  clause  was  identical  with  section  11  of  the  Summary  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43),  and  having  regard  to  that  section  was  really  superfluous. 
It  was,  therefore,  repealed  by  the  Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43). 
The  following  cases  may  be  referred  to  : — 

Where  an  Act  enabled  commissioners  to  pull  down  dangerous  structures  and 
recover  the  expenses  for  so  doing  from  the  owner  in  a  summary  manner  according  to 
11  &  12  Vict.  c.  43,  it  was  held  that  the  six  months  ran  from  the  date  of  the  demand 
and  refusal,  and  not  from  the  incurring  of  the  expense.  Labalmondiere  v.  Addison, 
1  E.  &  E.  41  ;  28  L.  J.  M.  C.  25 ;  23  Jur.  431  ;  23  J.  P.  261.  The  subsequent  case 
of  Eddlestone  v.  Francis,  7  C.  B.  (n.s.)  568  ;  3  L.  T.  (n.s.)  270  ;  25  J.  P.  135,  appears 
at  fiirst  sight  to  be  inconsistent  with  the  earlier  decision  ;  but  this  is  not  the  case,  for 
the  court  considered  that  there  had  been  such  a  demand  in  1854  as  would  have  entitled 
the  local  board  to  have  proceeded  within  six  months  after  tliat  time,  and  proceedings 
were  not,  in  fact,  taken  until  1858.    And  see  Greece  v.  Hunt,  ante,  p.  191. 

In  proceedings  under  25  &  26  Vict.  c.  102,  s.  75,  for  infringing  a  building  line 
the  six  months  under  section  107  was  held  to  begin  to  run  from  the  time  when  the 
structure  was  discovered  to  be  so  far  advanced  as  to  show  the  full  extent  of  the 
projection  complained  of,  and  not  from  the  completion  of  the  building.  Brutton  v. 
St.  George's,  Hanover  Square  (Vestry  of),  L.  R.  13  Eq.  339  ;  41  L.  J.  Ch.  134  ;  25  L  T 
(n.s.)  552  ;  20  W.  R.  84  ;  36  J.  P.  580.  This  was  dissented  from  in  Bermondsey 
(Vestry  of)  v.  Johnson,  L.  R.  8  C.  P.  440  ;  42  L.  J.  M.  C.  67  ;  28  L.  T.  (n.s.)  665  ;  21 
W.  R.  626 ;  37  J.  P.  392,  where  it  was  held  that  the  particular  section  (section  107), 
limiting  the  time  for  proceedings,  applied  only  to  pecuniary  penalties  and  not  to  an 
order  under  section  75  for  the  demolition  of  a  building.  But  in  Morant  v  Taylor  1 
Ex.  D.  188  ;  45  L.  J.  M.  C.  78  ;  34  L.  T.  (n.s.)  139  ;  24  W.  R.  461  ;  40  J.  P.  501, 
it  was  held  that  11  &  12  Vict.  c.  43,  s.  11,  which,  as  already  stated,  is  identical  with 
the  text,  applied  to  every  kind  of  order  made  by  a  court  of  summary  jurisdiction, 
and  applied,  therefore,  to  an  order  for  the  demolition  of  a  building  under  the  local 
Act.  In  that  case  the  complaint  was  made  more  than  six  months  after  the  com- 
pletion of  the  building.  And  see  London  County  Council  v.  Cross,  8  T  L  R  506  • 
"  [1892],  W.  N.  80 ;  66  L.  T.  (n.s.)  731  ;  reversing  61  L.  J.  M.  C.  160  ;  56  J.  P.  550.' 
In  calculating  the  period  of  six  months,  the  day  on  which  the  offence  is  committed 
or  the  matter  of  complaint  arises  must  be  excluded.  See  Badcliffe  v.  Bartholomew 
[1892],  1  Q.  B.  161 ;  61  L.  J.  M.  C.  63 ;  65  L.  T.  (n.s.)  677 ;  40  W.  R.  63  •  56 
J.  P.  262. 

The  application  of  this  clause  to  proceedings  under  section  150,  for  the  recovery 
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_  Note  to  of  expenses  of  paving,  &c.,  in  private  streets,  will  be  found  discussed  in  the  notes  to 
bection  252.  that  section.    See  also  section  257,  post. 

It  is  to  be  observed  that  this  clause  does  not  apply  to  continuing  offences.  See 
Mayer  y.  Harding,  17  L.  T.  Cn.s.)  140  ;  32  J.  P.  421  ;  Higgins  v.  Northwich  Union, 
22  L.  T.  (n.s.)  752  ;  34  J.  P.  806  ;  Ranking  v.  Forbes,  34  j.  P.  486,  513  ;  Marshall  v. 
Smith,  L.  R.  8  C.  P.  416  ;  42  L.  J.  M.  C.  108  ;  28  L.  T.  (n.s.)  538  ;  37  J.  P.  471  ; 
Eumball  v.  Schmidt,  8  Q.  B.  D.  603  ;  46  L.  T.  (n.s.)  661  ;  30  W.  E.  949  ;  46  J.  P. 
567  ;  Metror)olitan  Board  of  Works  v.  Anthony,  54  L.  J.  M.  C.  39  ;  33  W.  R.  166  ;  49 
J.  P.  229.  But  see  Reg.  v.  Slade ;  Ex  parte  Saunders  [1895],  W.  N.  108  ;  30  L.  J. 
Notes  428.    And  see  the  cases  cited  in  the  notes  to  section  158,  ante,  p.  219. 

This  section  applies  only  to  summary  proceedings.  Penal  actions  are  governed  by 
35  Eliz.  c.  5,  as  to  which  see  Dyer  v.  Best,  4  H.  &  C.  189  ;  L.  R.  1  Ex.  152  ;  12  Jur. 
(N.s.)  142  ;  35  L.  J.  Ex.  105  ;  14  W.  R.  363  ;  13  L.  T.  (n.s.)  753  ;  30  J.  P.  151. 

As  to  the  application  of  this  clause  to  complaints  for  the  recovery  of  rates,  see 
section  256,  post,  p.  339. 

(6)  These  clauses  have  been  repealed  by  the  Statute  Law  Revision  Act,  1883 
(46  &  47  Vict.  c.  39),  presumably  because  they  are  practically  identical  with  the 
Summary  Jurisdiction  Acts,  11  &"'l2  Vict.  c.  43,  s.  14,  and  42  &  43  Vict.  c.  49,  s.  39, 
sub-sect.  (1). 

^cover*^  of  '^^  253.  Proceedings  for  the  recovery  of  any  penalty  under  this  Act 
penalties.  shall  not,  except  as  in  this  Act  is  expressly  provided, (a)  be  had  or  taken 
by  any  person  other  than  by  a  party  aggrieved, (6)  or  by  the  local 
authority  of  the  district  in  which  the  offence  is  committed,  without  the 
consent  in  writing  of  the  Attorney-General  :(c)  Provided  that  such 
consent  shall  not  be  required  to  proceedings  which  are  by  the  provisions 
of  this  Act  relating  to  nuisances  or  offensive  trades  authorised  to  be 
taken  by  a  local  authority  in  respect  of  any  act  or  default  committed  or 
taking  place  without  their  district,  or  in  respect  of  any  house,  building, 
manufactory,  or  place  situated  without  their  district,  (t^) 

(«)  In  Fletcher  v.  Hudson,^  5  Ex.  D.  287  ;  49  L.  J.  Ex.  793  ;  43  L.  T.  (n.s.)  404  ;  45 
J.  P.  5,  Bramwell,  L.  J.,  said  :  "  I  think  the  words  '  except  as  in  this  Act  expressly 
provided '  must  mean  '  except  when  there  is  an  express  provision  that  some  person 
may  sue  who  is  neither  a  party  aggrieved,  nor  a  local  authority,  nor  a  person  acting 
with  the  consent  in  writing  of  the  Attorney-General.'  In  other  words,  section  253 
may  be  read  thus  :  Proceedings  may  be  taken  by  a  party  aggrieved  ;  they  may  be 
taken  by  a  person  who  has  the  consent  of  the  Attorney-General ;  and,  lastly,  they  may 
be  taken  by  a  person  who  not  being  one  of  the  preceding,  is  expressly  authorised  to 
do  so.  Now  I  find  in  the  Act  three  cases,  there  may  be  more,  in  which  such  persons 
are  expressly  so  authorised,  namely,  sections  192  and  193,  and  rule  70 ;  in  each  of 
these  it  is  provided  that  the  penalty  may  be  recovered  by  any  person."  In  addition 
to  the  cases  cited  by  the  learned  judge,  sections  68,  105,  and  106  may  be  referred  to 
as  being  cases  in  which  proceedings  may  be  taken  by  persons  other  than  parties 
aggrieved  or  persons  acting  with  the  consent  of  the  Attorney-General. 

(6)  A  ratepayer  in  the  district  of  the  local  board  is  not  a  party  aggrieved  by  a 
member  or  the  board  voting  in  a  matter  wherein  such  member  has  an  interest,  so  as 
to  enable  the  former  to  maintain  an  action  for  a  penalty  without  the  consent  of  the 
Attorney-General.  Boyce  v.  Higgins,  14  C.  B.  1 ;  23  L.  J.  G.  P.  5  ;  18  Jur.  333.  But 
quoere  whether  this  case  would  now  be  considered  law,  having  reference  to  Fletcher  v. 
Hudson,  supra,  which  expressly  overrules  Smith  v.  Fieldhouse,  35  L.  T.  (n.s.)  602. 
The  same  observation  applies  to  Hollis  v.  Marshall,  2  H.  &  N.  755  ;  27  L.  J.  Ex. 
235  ;  22  J.  P.  210.  There  a  person  who  was  disqualified  was  returned  as  member 
of  a  board  and  acted  ;  and  it  was  held  that  a  defeated  candidate  at  the  election  or  a 
ratepayer  in  the  district  was  not  a  party  aggrieved.  Again,  in  Rochfort  v.  Atherley, 
1  Ex.  D.  511,  the  defendant,  who  was  acting  as  a  chairman  of  a  local  board  after 
disqualification,  made  a  complaint  to  the  members  thereof  as  to  certain  conduct  of 
the  plaintiff,  who  was  clerli  of  the  board  ;  the  plaintiff  fearing  that  he  might  be 
dismissed  from  his  ofi&ce,  resigned  it  and  sued  the  defendant  for  a  penalty  under 
Schedule  II.,  rule  70.  It  was  held  that  he  was  not  a  party  aggrieved  within  this 
section.  While  these  decisions  may  stand  as  to  the  construction  of  the  words  party 
aggrieved,  they  had  ceased  to  be  of  any  authority  for  the  proposition  that  a 


LEGAL  PEOCBEDINGS. 


337 


person  other  than  a  party  aggrieved  might  not  sue  for  penalties  under  Schedule  II.,      Npte  to 
rule  70,  now  repealed,  even  before  it  was  repealed,  for  the  words  to  which  note  («),  Section  253. 
supra,  refers  have  been  held  to  create  an  exception  to  the  general  rule  established  by 
this  section.    Moreover,  the  law  as  to  suing  members  of  local  boards  and  officers  was 
altered  by  the  Public  Health  (Officers)  Act,  1883,  and  the  Public  Health  (Members 
and  Officers)  Act,  1885,  ]}ost. 

A  chairman  of  a  local  board  was  charged  with  an  oflence  under  11  &  12  Vict, 
c.  63,  s.  28,  which  corresponds  with  rule  68  of  Schedule  II.  of  tins  Act.  The 
prosecutor,  tliough  a  member  of  the  board,  had  not  been  a  candidate  at  the  election. 
It  was  held  tliat  he  was  not  a  party  aggrieved  so  as  to  be  able  to  institute  the 
proceedings  without  the  consent  of  the  Attorney-General.  Reg.  v.  Blanshard,  30  J.  P. 
280.  In  Reg.  v.  Garratt,  12  Q.  B.  D.  620  ;  53  L.  J.  M.  G.  81  ;  32  W.  R.  646  ;  48 
J.  P.  357,  the  mortgagee  of  licensed  premises  was  held  to  be  a  person  aggrieved  by 
the  refusal  of  justices  to  renew  the  license  on  account  of  their  pecuniary  interest  in 
the  premises.  Query,  whether  the  principle  of  this  decision  would  apply  so  as  to 
enable  mortgagees  to  take  proceedings  under  this  Act  in  resjject  of  offences  causing 
injury  to  their  property. 

In  Harring  v.  Stodion  {Mayor  of),  31  J.  P.  420,  it  was  held  that  the  surveyor  of  a 
corporation  might  lay  an  information  under  the  Puljlic  Health  Act,  1848,  though  he 
was  not  authorised  to  do  so  by  writing  under  seal. 

By  Schedule  II.,  rule  69  (now  repealed  by  the  Local  Government  Act,  1894, 
56  &  57  Vict.  c.  73,  s.  89,  and  Schedule),  a  penalty  was  imposed  upon  any  one 
fabricating  a  voting  paper.  The  appellant  was  one  of  two  candidates  for  election  to 
a  local  board  and  was  in  a  minority  of  five  at  the  close  of  the  poll.  The  respondents 
were  charged  with  fabricating  a  voting  paper  for  three  votes  in  favour  of  the  suc- 
cessful candidate.  It  was  held  that  the  appellant  was  a  party  aggrieved  within  the 
section.  Per  Ldsh,  J. ;  "  Independently  of  any  consideration  of  the  effect  of  a  fabri- 
cated vote  upon  the  result  of  any  election,  any  candidate  is  aggrieved  by  the  fabrica- 
tion of  a  vote  within  the  meaning  of  the  Act."  Verdin  v.  Wray,  2  Q.  B.  D.  608  ; 
46  L.  J.  M.  G.  170  ;  35  L.  T.  (n.s.)  942  ;  25  W.  E.  274  ;  41  J.  P.  484. 

"  A  party  aggrieved  is  not  brought  into  existence  by  the  statute  which  gives  him 
a  penalty  :  he  is  a  person  who  is  supposed  to  exist,  and  the  statute  is  passed  on 
account  of  his  grievance,  and  the  action  for  the  penalty  is  given  to  him."  Per 
Bramwell,  L.  J.,  in  Robinson  v.  Gurry,  7  Q.  B.  D.,  at  p.  470  ;  see  also  Drapers  Gom- 
imny  v.  Haddon,  9  T.  L.  R.  36  ;  57  J.  P.  200. 

(g)  In  an  action  where  the  Attorney-General's  consent  is  required,  it  would  appear 
to  be  necessary  to  allege  in  the  statement  of  claim  that  his  consent  has  been  obtained. 
See  Hollis  v.  Marshall,  supra. 

{d)  See  sections  108,  115,  ante,  pp.  128,  135.  In  these  cases  there  can  be  strictly 
no  2)erson  aggrieved,  and  the  local  board  which  would  institute  the  proceedings  is  not 
the  local  board  of  the  district. 

254.  Where  the  application  of  a  penalty  under  this  Act  is  not  Application 
otherwise  provided  for,  one-half  thereof  shall  go  to  the  informer,  and  the  Penalties, 
remainder  to  the  local  authority  of  the  district  in  v^^hich  the  offence  was 
committed  :  (a)  Provided,  that  if  the  local  authority  are  the  informer 
they  shall  be  entitled  to  the  whole  of  the  penalty  recovered  ;  and  all 
penalties  or  sums  recovered  by  them  on  account  of  any  penalty  shall  be 
paid  over  to  their  treasurer,  and  shall  by  him  be  carried  to  the  account 
of  the  fund  applicable  by  such  authority  to  the  general  purposes  of  this 
Act. 

(a)  But  for  this  provision  penalties  would  have  been  payable  to  the  treasurer 
of  the  county,  borough,  &c.,  under  II  &  12  Vict.  c.  43,  s.  31,  and  40  &  41  Vict. 
43,  s.  6. 

The  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  221,  provides  that 
where  by  any  Act  passed  or  to  be  passed,  any  fine,  penalty,  or  forfeiture  is  made 
recoverable  in  a  summary  manner  before  any  justice  or  justices,  and  payable  to  the 
Drown  or  to  any  borough  corporate,  or  to  any  person  whomsoever,  tlie  same  if 
recovered  before  any  justice  of  a  borough  having  a  separate  court  of  quarter  sessions 
shall,  notwithstanding  anything  in  the  Act  under  which  it  is  recovered,  be  recovered 

Z 


338 


THE  PUBLIC  HEALTH  ACT,  1875. 


Note  to  for  and  adjudged  to  be  paid  to  the  treasurer  of  the  borough  ;  but  this  section  is  not 
Section  254.  ^  apply  to  any  fine,  penalty,  or  forfeiture,  or  part  thereof,  where  the  Act  under 
which  it  is  recovered,  if  passed  since  the  Municipal  Corporations  Act,  1835  (5  &  6 
Will.  4,  c.  76),  directs  that  the  same  shall  go  in  any  other  manner  and  not  to  the 
borough  fund.    The  present  Act  is,  therefore,  within  the  latter  part  ol  the  section. 

The  following  cases  may  be  referred  to  for  the  purpose  of  elucidating  the  text : — 
Seamen's  Hospital  Society  v.  Liverpool  {Mayor  of),  4  Ex.  180  ;  18  L.  J.  Ex.  371  ; 
Wray  v.  Ellis,  1  E.  &  E.  276  ;  28  L.  J.  M.  C.  45  ;  32  L.  T.  {o.s.)  157  ;  23  Jur.  624  ; 
7  W.  R.  91  ;  22  J.  P.  800;  Receiver  of  MetrojMlitan  Police  District  v.  Bell,  L.  R.  7 
Q.  B.  433  ;  41  L.  J.  M.  C.  153  ;  37  J.  P.  55  ;  Attorney-General  v.  Moore,  3  Ex.  D.  276  ; 
47  L.  J.  M.  C.  103  ;  38  L.  T.  (n.S.)  251  ;  26  AV.  R.  366  ;  42  J.  P.  372  ;  Alison  v.  Hall, 
4  T.  L.  R.  524  ;  Reg.  v.  Titterton ;  Ex  parte  Quelch  [1895],  2  Q.  B.  61 ;  64  L.  J.  M.  C. 
202;  59  J.  P.  327  ;  11  T.  L.  R.  394. 

As  to  the  payment  into  the  Police  Superannuation  Fund  of  fines  awarded  to 
police  constables  (being  common  informers),  see  13  &  14  Vict.  c.  87,  s.  1  ;  53  &  54 
Vict.  c.  45,  s.  16.    Alison  v.  Charlesivorth,  49  J.  P.  294  ;  and  see  Alison  v.  Hall,  supra. 


Proceedings  255.  Where  any  nuisance  under  this  Act  appears  to  be  wholly  or 
cases'against  Partially  caused  by  the  acts  or  defaults  of  two  or  more  persons,  it  shall 
nuisances.  be  lawful  for  the  local  authority  or  other  complainant  to  institute  pro- 
ceedings against  any  one  of  such  persons,  or  to  include  all  or  any  two 
or  more  of  such  persons  in  one  proceeding  ;  and  any  one  or  more  of 
such  persons  may  be  ordered  to  abate  such  nuisance,  so  far  as  the  same 
appears  to  the  court  having  cognizance  of  the  case  to  be  caused  by  his 
or  their  acts  or  defaults,  or  may  be  prohibited  from  continuing  any  acts 
or  defaults  which,  in  the  opinion  of  such  court,  contribute  to  such 
nuisance,  or  may  be  fined  or  otherwise  punished,  notwithstanding  that 
the  acts  or  defaults  of  any  one  of  such  persons  would  not  separately  have 
caused  a  nuisance  ;  and  the  costs  may  be  distributed  as  to  such  court 
may  appear  fair  and  reasonable. (a) 

Proceedings  against  several  persons  included  in  one  complaint  shall 
not  abate  by  reason  of  the  death  of  any  among  the  persons  so  included, 
but  all  such  proceedings  may  be  carried  on  as  if  the  deceased  person  had 
not  been  originally  so  included. 

Whenever  in  any  proceeding  under  the  provisions  of  this  Act  relating 
to  nuisances,  whether  written  or  otherwise,  it  becomes  necessary  to 
mention  or  refer  to  the  owner  or  occupier  of  any  premises,  it  shall  be 
sufficient  to  designate  him  as  the  "owner"  or  "occupier"  of  such 
premises,  without  name  or  further  description,  (i) 

Nothing  in  this  section  shall  prevent  persons  proceeded  against  from 
recovering  contribution  in  any  case  in  which  they  would  now  be  entitled 
to  contribution  by  law.(c) 

(a)  In  consequence  of  the  overflow  of  the  sewage  from  the  premises  of  the  respon- 
dent and  the  premises  of  other  persons,  it  ran  some  distance  in  the  premises  of  A. 
where  it  accumulated  and  constituted  a  nuisance.  Whilst  it  was  upon  the  premises 
of  the  respondent  and  the  others  it  was  no  nuisance,  and  became  such  only  when  it 
reached  the  premises  of  A.  : — Held,  that  an  order  might  be  made  on  each  party 
whose  sewage  assisted  in  causing  the  nuisance.  Henaon  Union  (Guardians  of)  v 
Bowles,  20  L.  T.  (n.s.)  609  ;  16  W.  R.  510  ;  34  J.  P.  19.  See  also  the  cases  cited  m 
the  notes  to  section  94,  cmte,  p.  116,  and  especially  the  cases  of  Brown  v.  Bussell  and 
Scarborough  (Mayor  of)  v.  Scarborough  Rural  Sanitary  Authority. 

(b)  Notwithstanding  this  provision,  it  will  be  advisable  to  name  the  person  who  is 
subject  to  the  process  when  he  can  be  ascertained.  It  is  to  be  observed  that  this 
provision  is  confined  to  nuisances,  and  is  not  of  general  application.  See  however 
Reg.  V.  Mead  [1894],  2  Q.  B.  124;  63  L.  J.  M.  G.  128';  70  L.  T.  (n.s.)  766 :  42  W  r' 
442  ;  58  J.  P.  448  ;  10  E.  217  ;  10  T.  L.  B.  413. 


LEGAL  PEOCEEDINGS  EECOVERY  OF  EATES. 


339 


(c)  The  law  does  not  generally  allow  of  contribution  among  wrongdoers.    See     Note  to 
Merryweather  v.  Nixan,  8  T.  R.  186  ;  2  Sm.  L.  C.  546  ;  Betts  v.  Gibbins,  2  A.  &  E.  57  ;  Section  255. 

Palmer  v.  TFick  Steam  Shippincj  Company  [1894],  A.  C.  318  ;  71  L.  T.  (n.s.)  163.   

Most  of  the  cases  as  to  nuisances  arising  under  this  Act  are  misfeasances  or  criminal 
acts  of  nonfeasance,  and  in  such  cases  it  would  seem  that  the  rule  just  mentioned 
would  operate  to  prevent  the  recovering  of  contribution.'  There  may,  however,  be 
cases  in  which  contribution  may  be  required. 

256.  If  any  person  assessed  to  any  rate  made  under  this  Act(a)  by  Summary 
any  tirban  authority  fails  to  pay  the  same  when  due  and  for  the  space  of 
fourteen  days  after  the  same  has  been  lawfully  demanded  in  writing,(/y)  of  ra'tes!"^''*' 
or  if  any  person  quits  or  is  about  to  quit  any  premises  without  payment 
of  any  such  rate  then  due  from  him  in  respect  of  such  premises,  and 
refuses  to  pay  the  same  after  lawful  demand  thereof  in  writing, (Z^)  any 
justice  may  summon  the  defaulter  to  appear  before  a  court  of  summary 
jurisdiction  to  show  cause  why  the  rate  iu  arrear  should  not  be  paid  ; 
and  if  the  defaulter  fails  to  appear,  or  if  no  sufficient  cause  for  non- 
payment is  shown,  the  court  may  make  an  order  for  payment  of  the 
same,  and,  in  default  of  compliance  with  such  order,  may  by  warrant 
cause  the  same  to  be  levied  by  distress  of  the  goods  and  chattels  of  the 
defaulter,  (c) 

The  costs  of  the  levy  of  arrears  of  any  rate  may  be  included  in  the 
warrant  for  such  levy. 

(a)  See  sections  209—217,  ante,  pp.  278—296. 

(6)  As  to  the  service  of  this  demand,  see  section  267,  jjost,  p.  359.    A  demand  will, 
it  is  presumed,  be  sufficient  if  made  by  the  collector  of  the  rate. 

(c)  In  the  case  of  the  poor  rate,  payment  is  enforced  by  distress  and  imprisonment 
under  12  &  13  Vict.  c.  14.  Formerly  in  enforcing  payment  of  poor  rates,  justices 
were  not  a  court  of  summary  jurisdiction,  seeing  that  they  did  not  act  under  or  Ijy 
virtue  of  the  Summary  Jurisdiction  Acts,  and  did  not  make  an  order  on  complaint 
within  the  meaning  of  sections  6,  35,  of  the  Summary  Jurisdiction  Act,  1879,  so  as 
to  make  the  poor  rates  civil  debts  within  the  meaning  of  these  sections.  Reg.  v. 
Price,  5  Q.  B.  D.  300  ;  49  L.  J.  M.  C.  49  ;  42  L.  T.  (n.s.)  439  ;  28  W.  R.  615  ;  44 
J.  P.  248.  (The  last  of  these  reports  is  a  verbatim  report,  and  should  be  referred  to.) 
Since  the  passing  of  the  Summary  Jurisdiction  Act,  1884,  s,  7,  now  repealed, 
and  re-enacted  by  52  &  53  Vict.  c.  63,  s.  13,  justices  are  now  a  court  of  summary 
j  urisdiction  when  sitting  to  hear  complaints  for  poor  rates.  Reg.  v.  London  {Lord  Mayor 
of),  57  L.  T.  (n.s.)  491  ;  52  J.  P.  74  ;  Fourth  City  Mutual  Building  Society  v.  East 
Ham  {Overseers  of),  L.  R.  (1892),  1  Q.  B.  661  ;  and  see  Reg.  v.  Glamorganshire  JJ.,  ib. 
621.  There  never  was  any  doubt  on  the  construction  of  the  text,  for  it  expressly 
provides  for  the  making  of  an  order  by  a  court  of  summary  jurisdiction,  and  it  would 
seem  to  follow  that  urban  rates  are  civil  debts.  It  is  further  to  be  observeii  that  the 
section  makes  no  provision  for  imprisonment  in  default  of  distress,  but  that  defect  is 
supplied  by  11  &  12  Vict.  c.  43,  s.  22,  as  amended  by  42  &  43  Vict.  c.  49,  ss.  6,  35, 
the  effect  of  which  is  that  in  default  of  distress  the  defendant  may  be  committed,  Ijut 
only  upon  proof  of  means  given  on  judgment  summons. 

The  provisions  of  this  section  are  different  from  those  contained  in  the  corre- 
sponding section  of  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  103.  That 
section  provided  that  in  case  the  defaulter  failed  to  appear  according  to  the  exigency 
of  the  summons,  or  no  s\ifficient  cause  for  non-payment  were  shown,  the  justice 
might  by  warrant  cause  the  same  to  be  levied  by  distress  of  the  goods  and  chattels 
of  the  defaulter.  With  I'eference  to  this  provision  it  was  held  that  the  section  did 
not  confer  a  discretionary  power  upon  the  justice,  but  that  he  was  bound  to  act 
ministerially.  Reg.  v.  Neivman,2d  L.  J.  M.  C.  117  ;  6  Jur.  (n.s.)  293.  It  was  also 
decided  that  the  justices  could  not,  when  required  to  enforce  payment  of  this  rate, 
entertain  any  question  as  to  the  legal  election  of  the  members  of  the  board  who 
made  the  rate.  Reg.  v.  Derbyshire  {Justices  of),  19  J.  P.  772  ;  nor  as  to  the  purjoose 
to  which  the  rate  was  applied  ;  Luton  Local  Board  v.  Davis,  2  E.  «Sc  E.  678  ;  29  L.  J. 
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Note  to  M.  C.  113  ;  6  Jnr.  (n.s.)  580;  8  W.  R.  411  ;  2  L.  T.  (n.S.)  172  ;  24  J.  P.  677.  In 
Section  256.  fact,  the  duties  of  justices  resembled  their  duties  in  enforcing  the  poor  rate. 

Notwithstanding  the  alteration  in  tlie  text,  it  is  submitted  that  the  section  must 
be  read  as  imperative,  otherwise  the  justices  would  have  power  to  determine  when 
rates  are  or  are  not  to  be  paid,  whereas  it  is  for  the  urban  authority  to  remit  for 
poverty.  See  section  225,  ante,  p.  302.  It  may  be  well  to  refer  to  the  language  of 
the  court  in  Ex  ]iarte  Neath  and  Brecon  Eaihvay,  9  Ch.  D.  263  ;  43  L.  J.  Ch.  277  ; 
30  L.  T.  (n.s.)  172  ;  22  W.  R.  242.  In  that  case  James,  L.J.,  observed  :  "By  the 
courtesy  of  Parliament  when  dealing  with  courts  of  justice,  the  word  '  lawful'  is  used, 
but  when  it  is  said  that  it  shall  be  lawful  for  the  court  to  do  a  certain  thing,  it 
means  that  it  .shall  be  done,  and  it  is  in  fact  unlawful  to  do  anything  else."  And  in 
Julius  V.  Oxford  (Bishop  of),  5  App.  Cas.  214  ;  49  L.  J.  Q.  B.  577  ;  42  L.  T.  (n.S.) 
546  ;  28  W.  R.  726  ;  44  J.  P.  600,  Lord  Caihns,  C,  said  that  "  where  a  power  is 
deposited  with  a  public  officer  for  the  purpose  of  being  used  for  the  benefit  of 
persons  who  are  specifically  pointed  out,  and  with  regard  to  whom  a  definition  is 
supplied  by  the  legislature  of  the  conditions  upon  which  they  are  entitled  to  call 
for  its  exercise,  that  power  ought  to  be  exercised,  and  the  court  will  require  it  to  be 
exercised." 

As  already  stated,  the  order  here  required  is  a  new  provision.  It  was  not  required 
by  the  previous  statute.  Reg.  v.  Tottenham  Local  Board,  Ex  parte  Perry,  1  L.  T. 
(n.s.)  413  ;  24  J.  P.  87.  It  was  therefore  held  that  justices  in  acting  under  that 
statute  were  not  affected  by  the  limitation  of  time  imposed  by  11  &  12  Vict.  c.  43, 
s.  11.  SweetmanY.  Guest,  L.  R.  3  Q.  B.  262  ;  37  L.  J.  M.  C.  59  ;  18  L.  T.  (n.s.)  52  ; 
16  W.  R.  426  ;  32  J.  P.  212.  The  necessity  of  an  order  rmder  the  above  section 
therefore  introduces  a  question  whether  the  limit  of  time  jjrescribed  by  11  &  12  Vict, 
c.  43,  8.  11,  will  apply.  The  latter  section  takes  effect  in  every  case  where  upon  a 
complaint  a  justice  is  authorised  hj  law  to  make  an  order,  and  it  imposes  the 
limitation  of  time  upon  every  case  where  a  complaint  or  information  is  not  made  or 
laid  within  the  specified  time.  It  would  appear,  therefore,  that  complaint  for  these 
rates  must  be  laid  within  a  period  of  six  months  after  they  have  been  demanded,  as 
required  by  this  section.  But  it  should  be  observed  that  there  is  no  limit  of  time 
■within  which  a  demand  must  be  made. 

A  special  case  may  be  stated  by  justices  under  section  33  of  the  Summary  Juris- 
diction Act,  1879,  upon  an  application  to  enforce  payment  of  a  general  district  rate 
under  this  section.  Where,  however,  a  rate  is  good  upon  the  face  of  it,  the  justices 
may  not  refuse  to  make  an  order  for  payment  on  the  ground  that  there  is  a  con- 
current rate  made  for  the  same  purpose.  Sandgate  Local  Board  v.  Pledge,  14 
Q.  B.  D.  730  ;  62  L.  T.  (n.s.)  546  ;  33  W.  R.  565  ;  49  J.  P.  342.  This  decision 
confirms  the  oiDinion  already  stated  in  this  note,  that  the  Summary  Jurisdiction  Acts 
apply  to  proceedings  under  this  section,  and  that  the  duties  of  justices  under  it  are 
ministerial  only. 

In  Sheffield  Waterworks  Company  v.  Mayor,  &c.,  of  Sheffield,  55  L.  J.  M.  C.  40  ; 
54  L.  T.  (N.s.)  179  ;  34  W.  R.  153  ;  50  J.  P.  6,  the  appellants  were  summoned  by 
the  respondents  before  a  court  of  summary  jurisdiction  to  recover  payment  of  a 
general  district  rate  on  certain  property  of  tlie  appellants,  which  rate  had  been  made 
by  the  respondents  for  the  borough  of  Sheffield  on  the  8th  October,  1884.  The  rate 
was  made,  as  regards  some  property  of  the  aj^pellants,  on  the  basis  of  a  supplemental 
valuation  list,  and  as  regards  the  remainder  of  the  property,  on  the  basis  of  the 
A^aluations  on  which  the  previous  rates  had  been  made.  It  was  proved  before  the 
stipendiary  magistrate  that,  after  the  rate  had  been  demanded  and  before  the 
summons  was  issued,  the  assessment  committee  had  reduced  the  net  rateable  value 
of  the  hereditaments  and  j^remises  occupied  by  the  appellants.  It  was  held  that 
sufficient  cause  was  shown  for  non-payment  of  the  rate  within  the  meaning  of  this 
section.  The  court  distinguished  Sandgate  Local  Board  v.  Pledge  (supra),  on  the 
oTound  that  in  that  case  the  validity  of  the  rate  was  sought  to  be  impeached,  while 
here  only  a  wrong  amount  had  been  demanded.  It  is  obvious,  therefore,  that  in 
similar  cases  the  urban  authority  ought  to  amend  their  rates  under  section  221,  ante, 
p.  300,  and  proceed  only  for  the  reduced  amount. 

Payment  by  means  of  bills  given  to  a  collector  would  not  be  sufficient  cause  for 
non-payment.  Smith  v.  Barham,  51  J.  P.  581.  For  a  case  in  which  it  was  held  tliat 
sufficient  cause  had  been  shown,  see  Tynemouth  Union  (Guardians  of)  v.  Bachworth 
(Overseers  of),  cited  in  the  notes  to  section  231,  ante,  p.  313.  It  may  also  be  men- 
tioned here  that  an  owner  may  show  cause  if  summoned  for  rates  as  owner  under 
section  211  by  proving  that  the  rated  premises  have  l^een  assessed  at  a  sum  greater 
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than  the  prescribed  amount.    Norwood  {Overseers  of)  v.  Salter  [1892],  2  Q.  B.  118  ;       Note  to 
61  L.  J.  M.  C.  193  ;  67  L.  T.  (n.s.)  376  ;  56  J.  P.  535.  Section  256. 

The  fact  that  the  property  rated  was  at  a  distance  of  three  miles  from  any  of  the 
paving,  lighting,  or  drainage  for  which  the  rate  was  made,  was  held  to  be  no  sufficient 
cause  for  non-payment.    Neivport  {Mayor,  <hc,.,  of)  v.  Lang,  57  J.  P.  199. 

In  Reg.  v.  Hannam,  34  W.  E.  355,  the  Court  of  Appeal  Iield  that  on  an  application 
before  justices  for  payment  of  a  rate  under  this  section,  the  I'ate  being  good  on  the 
face  of  it,  and  the  property  in  respect  of  which  the  occupier  is  rated  being  within  the 
district  of  the  local  authority,  the  justices'  duty  is  merely  ministerial,  and  they  have 
no  jurisdiction  to  inquire  into  the  validity  of  the  rate.  The  judgment  of  Bowen, 
L.J.,  in  this  case  is  worthy  of  careful  perusal,  as  stating  in  a  concise  form  the  chief 
exceptions  to  the  general  rule  that  justices  are  bound  to  enforce  a  rate  good  upon  the 
face  of  it,  e.g.,  non-occupation  {Eeg.  v.  Bradshaw,  2  E.  &  E.  836) ;  where  the  proj^erty 
is  outside  the  district  of  the  rating  autliority  {Walker  v.  Great  Western  Raihvay  Com- 
pany, 2  E.  &  E.  325)  ;  and  the  learned  Lord  Justice  reserved  his  opinion  whether 
there  would  not  be  another  exception  in  the  case  of  an  exemption  from  rating  under 
a  public  general  statute.  As  to  this  last  point,  see  Bates  v.  Plumstead  Overseers,  64 
L.  J.  M.  C.  127  ;  72  L.  T.  (n.s.)  393  ;  59  J.  P.  118. 

Where  there  is  occupation  of  part  only  of  the  property  rated  the  remedy  is  by 
appeal  against  the  rate,  and  justices  must  issue  a  warrant  to  enforce  payment.  Man- 
chester {Overseers  of)  v.  Headlam,  21  Q.  B.  D.  96  ;  57  L.  J.  M.  C.  89  ;  52  J.  P.  517. 

In  the  Rochdale  Building  Society  v.  Mayor,  &c.,  of  Rochdale,  51  J.  P.  134,  the 
Rochdale  Improvement  Commissioners  made  a  rate  in  1876  oir  P.,  the  owner,  for 
improvement  expenses,  and  he  paid  part  thereof  and  died,  having  at  the  date  of  the 
rate  executed  a  mortgage  to  B.  B.  entered  into  possession  in  1882,  and  in  1885  the 
justices  issued  a  distress  warrant  against  B.  for  the  unpaid  rate  made  on  P.  It  was 
held  that  the  justices  had  no  power  to  issue  a  distress  warrant  against  B.,  who  was 
not  named  in  tire  rate.  It  was  held,  further,  that  the  justices  .stating  a  case  under 
20  &  21  Vict.  c.  43,  may  be  taken  to  have  stated  it  under  all  their  powers,  including 
those  under  the  Summary  Jurisdiction  Act,  1879. 

As  to  the  recovery  of  a  number  of  local  rates  of  different  kinds  in  tlie  same 
summons,  see  25  &  26  Vict.  c.  82  ;  53  &  54  Vict.  c.  59,  s.  8,  fost. 

It  may  here  be  mentioned  that  by  section  14  of  the  Bills  of  Sale  Act,  1882,  a  bill 
of  sale  is  no  protection  against  the  seizure  of  goods  for  poor  and  parochial  rates.  But 
this  section  has  been  held  to  apply  only  to  distress  warrants  under  this  section,  and 
not  where  proceedings  have  been  fallen  in  the  county  court  under  section  261,  piost. 
Wimbledon  Local  Board  v.  Underwood  [1892],  1  Q.  B.  836  ;  61  L.  J.  Q.  B.  484  :  67 
L.  T.  (n.s.)  55  ;  40  W.  R.  640  ;  56  J.  P.  633.  As  to  the  recovery  of  rates  upon  tithe 
rentcharge,  see  the  Tithe  Act,  1891  (54  Vict.  c.  8),  s.  6,  and  Roberts  v.  Potts;  Jones  v. 
Coolce  [1894],  1  Q.  B.  213  ;  63  L.  J.  Q.  B.  381  ;  69  L.  T.  (n.s.)  849  ;  42  W.  R.  294  ; 
58  J.  P.  333 ;  9  R.  230. 


257.  Where  any  local  authority  have  incurred  expenses  for  the  Recovery  of 
repayment  whereof  the  owner  of  the  premises  for  or  in  respect  of  which 
the  same  are  incurred  is  made  liable  under  this  Act(a)  or  by  any  agree-  rh'y  from^"' 
ment  with  the  local  authority,  such  expenses  may  be  recovered,  together  owners, 
with  interest  at  a  rate(i'>)  not  exceeding  five  pounds  per  centum  per 
annum,  from  the  date  of  service  of  a  demand  for  the  same(c)  till  payment 
thereof,  from  any  person  who  is  the  owner(ri?)  of  such  premises  when  the 
works  are  completed  for  which  such  expenses  have  been  incurred,  and 
until  recovery  of  such  expenses  and  interest  the  same  shall  be  a  charge 
on  the  premises  in  respect  of  which  they  were  incurred. In  all 
summary  proceedings  by  a  local  authority  for  the  recovery  of  expenses 
incurred  by  them  in  works  of  private  improvement,  the  time  within 
which  such  proceedings  may  be  taken  shall  be  reckoned  from  the  date  of 
the  service  of  notice  of  demand. (/) 

Where  such  expenses  have  been  settled  and  apportioned  by  the  sur- 
veyor of  the  local  authority  as  payable  by  such  owner,  such  apportion- 
ment shall  be  binding  and  conclusive  on  such  owner,  unless  within  three 


342 


THE  PUBLIC  HEALTH  ACT,  1875. 


257,  months  from  service  of  notice  on  liim  by  the  local  authority  or  their 
surveyor  of  the  amount  settled  by  the  surveyor  to  be  due  jProm  such 
ov^-ner,  he  shall  by  written  notice  dispute  the  same.(g} 

The  local  authority  may,  by  order(/i)  declare  any  such  expenses  to  be 
payable  by  annual  instalments  w^ithin  a  period  not  exceeding  thirty 
years,  with  interest  at  a  rate  not  exceeding  five  pounds  per  centum 
per  annum  until  the  whole  amount  is  paid ;  and  any  such  instalments  and 
interest,  or  any  part  thereof,  may  be  recovered  in  a  summary  manner (2) 
from  the  owner  or  occupier  for  the  time  being  of  such  premises,  and 
may  be  deducted  from  the  rent  of  such  premises,  in  the  same  pro- 
portions as  are  allowed  in  the  case  of  private  improvement  rates  under 
this  Act.  (^) 

(«)  See"  sections  23,  36,  41,  62,  150,  158,  ante.  See  also  various  sections  of 
subsequent  Acts  which  are  to  be  read  with  this  Act,  e.g.,  53  &  54  Vict.  c.  59, 
ss.  19,  35,  &c. 

(b)  It  is  not  clear  who  is  to  settle  the  amount  of  this  rate.  Probably  the  justices 
or  the  court. 

(c)  This  supplies  an  omission  in  previous  legislation,  which  was  'referred  to  in 
Wallincjford  or  Wallington  v.  Willes,  16  C.  B.  (n.s.)  797  ;  33  L.  J.  M.  C.  233 ;  12  W.  R. 
917  ;  20  L.  T.  (n.s.)  784,  as  to  the  commencement  of  the  interest. 

(rf)  See  the  definition  of  the  word  owner  in  section  4,  ante,  p.  6.  And  see  Reg.  v. 
Swindon  Local  Board,  ante,  p.  193. 

As  to  sununary  proceedings  for  the  recovery  of  paving  expenses  under  section  150, 
see  that  section  and  the  notes  thereto  at  pp.  176,  188,  ante. 

(e)  So  that  successive  owners  are  liable  until  the  expenses  are  reimbursed  with 
interest.  Plumstead  Board  of  Works  v.  Ingoldhy,  ante,  p.  193.  Though  the  owner  is 
personally  liable  in  so  far  as  summary  proceedings  may  be  taken  against  him,  yet 
the  words  of  the  text,  which  make  the  expenses  a  charge  on  the  premises,  do  not 
create  a  personal  liability.  Accordingly  the  Court  of  Appeal  refused  leave  to  prove 
for  them  in  an  administration  action.    West  v.  Downman,  ante,  p.  191. 

This  section  "  imposes  a  charge  on  the  premises  immediately  the  expenses  have 
been  incurred,  and  there  is  no  limitation  of  time  during  which  that  charge  is  to 
remain  effective.  The  condition  upon  which  the  charge  is  made  to  arise  is  nothing 
but  this,  'where  the  local  board  have  incurred  expenses  for  the  repayment  whereof 
the  owner  is  made  liable.'  Directly,  therefore,  the  local  board  have  incurred  such 
expenses,  the  section  must  be  read  as  if  immediately  after  that,  there  came  these 
words,  '  siich  expenses  shall  be  a  charge  on  the  premises.'  Therefore,  directly  from 
the  moment  the  expenses  which  are  named  in  that  section  have  been  incurred,  such 
expenses  are  a  charge  on  the  premises,  that  is,  the  charge  is  imposed  then  and  there 
by  the  statute.  Moreover,  the  phrase  is  grammatically  a  phrase  of  addition,  because 
the  earlier  part  of  the  section  names  the  other  remedies  to  which  the  board  may 
resort,  and  it  adds  the  words  '  and  such  expenses  shall  be  a  charge  on  the  premi.=es.' 
Therefore,  it  seems  to  me  that,  upion  the  reading  of  that  section,  this  is  a  charge  the 
moment  the  expenses  are  incurred,  and  it  is  a  charge  which  exists  although  other 
remedies  exist  at  the  same  moment  that  that  commences,  or  other  remedies  may  by 
different  processes  be  made  to  arise  either  as  against  the  owner,  who  is,  in  the  first 
place,  the  person  liable,  or  as  against  other  persons.  It  is  true  that  the  owner  is 
liable  to  another  remedy  the  moment  the  exj^enses  have  been  incurred  which  he 
ought  to  have  defrayed  himself.  There  is  a  remedy  against  him  personally  for  the 
whole  sum,  which  remedy  is  to  be  enforced  within  six  months  ;  but  if  the  board 
claim  the  whole  payment  from  him  at  once,  yet  fail  to  recover  it  from  him  per- 
sonally, and  there  are  no  means  of  recovering  it  from  him  by  distress,  or  if  they 
pass  by  the  personal  remedy,  then,  if  they  have  done  nothing  to  prevent  them 
from  putting  the  charge  into  effect,  I  see  no  reason  why  the  charge  might  not 
then  and  there  be  put  into  effect  for  the  whole  sum  as  against  the  o^vner.  But 
the  board  has  also  the  power  of  causing  other  remedies  as  against  other  persons 
to  arise.  They  may  declare  the  expenses  to  be  private  improvement  expenses 
(see  sections  150,  213).  That  is  the  first  resolution  which  they  may  pass. 
Having  done  that,  they  may  deal  with  that  in  one  of  two  ways.  Having  declared 
the  expenses  to  be  private  improvement  expenses,  they  may  make  a  private 
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improvement  rate,  and  if  they  do  so,  tliey  at  once  have  a  remedy  against  the     Note  to 

occupier,  and  they  may  distrain  itpon  the  occnpier,  and  the  occupier  is  given  a  Section  257. 

remedy  over  against  the  owner  to  a  certain  extent.    If  they  do  make  a  private  im- 

provernent  rate,  tliey  can  only  put  their  remedies  upon  that  rate  into  eifect  under 

what  are  called  Jervis's  Acts  ;  and  if  they  do  attempt  to  put  their  remedy  into  effect 

against  the  occupier,  they  are  at  once  as  against  him  limited  in  time.    They  may  not 

only  attempt  to  use  the  summary  remedy,  but,  as  it  was  said,  may,  up  to  a  certain 

amount,  sue  in  the  county  court,  and  then  the  decision  in  Tottenham  Local  Board  v. 

Rowell  (1  Ex.  D.  514  ;  46  L.  J.  Q.  B.  432  ;  35  L.  T.  (n.s.)  887  ;  25  W.  R.  135), 

which,  if  I  may  venture  to  say  so,  was  perfectly  right,  is  that  the  same  limit  of  time 

applies.    But  that  limit  only  affects  remedies  which  they  have  as  against  the  occupier 

or  owner  j^ersonally  by  summary  proceedings.    Well,  having  declared  those  expenses 

to  be  private  improvement  expenses,  there  is  another  mode  in  which  they  may  deal 

with  it.    They  may  come  to  a  resolution  that  the  whole  sum  shall  be  divided  into 

instalments  and  spread  over  a  certain  number  of  years,  not  exceeding  tliirty.   If  they 

do  that,  that  at  once  gives  them  remedies  against  the  occupier  and  against  the  ownen 

Having  made  the  sum  joayable  by  instalments,  I  incline  to  agree  that  it  makes  the 

Act  more  reasonable  and  more  fair,  to  say  that  they  could  not  retract  that  and  insist, 

either  by  putting  the  charge  into  effect  or  otherwise,  upon  an  immediate  payment  of 

the  whole.    Having  once  made  the  sum  payable  by  instalments  it  must  so  remain  ; 

but  then,  it  being  payable  by  instalments,  they  have  a  summary  remedy  against  the 

occupier  or  against  the  owner  as  each  instalment  falls  due.    Although  the}'  have  all 

these  remedies  they  may  be  ineffectual,  because  the  occuijier  may  be  unable  to  pay, 

the  owner  may  be  unable  to  pay,  there  may  not  be  sufficient  to  enable  them  to  recover 

by  distress  ;  all  those  remedies  may  fail,  but  if  they  do  I'ail,  it  seems  to  me  that  there 

is  nothing  which,  upon  the  failuie  of  these  remedies,  has  done  away  with  that  cliarge, 

which  existed  from  the  beginning,  and  which  is  not  limited  in  time  upon  the  arising 

of  any  condition  subsequent  by  any  words  in  the  Act  from  the  beginning  to  the  end  ; 

but  when  the  payment  has  conae  to  be  payment  by  instalments,  then  I  think  that  if 

the  charge  is  to  be  made  effective  it  could  only  be  made  effective  for  instalments  in 

arrear  All  the  remedies  which  are  either  existing  at  the  time  when  the 

charge  takes  effect,  or  which  are,  liy  following  the  forms  of  the  statute,  made  to  arise 
after  the  charge  has  taken  effect,  have  nothing  to  do  with  the  charge — they  make  it 
neither  greater  nor  less.  If  these  remedies  fail,  or  are  not  put  into  effect,  neverthe- 
less the  charge  which  exists  absolutely  independent  of  them,  may  always  be  made 
effective  by  the  process  of  the  court,  and  there  is  no  limitation  of  time  as  to  that, 
except,  I  suppose,  the  ordinary  Statutes  of  Limitation."  Per  Brett,  L.J.,  in 
Tottenham  Local  Board  v.  Rowell,  15  Ch.  D.  378  ;  50  L.  J.  Ch.  99  ;  43  L.  T.  (n.s.)  616  ; 
29  W.  R.  36. 

The  period  of  limitation  within  which  an  action  to  enforce  a  charge  on  the  premises 
must  be  brought  is  twelve  years  (under  the  Real  Property  Limitation  Act,  1874,  s.  8), 
and  the  time  begins  to  run  from  the  date  of  the  completion  of  the  works,  not  from  the 
date  of  the  apportionment.  Hornsey  Local  Board  v.  Monarch  Investment  Building 
Society,  24  Q.  B.  D.  1  ;  38  W.  R.  85  ;  54  J.  P.  391. 

The  charge  takes  effect  on  the  completion  of  the  works.  Leasehold  houses  in  an 
urban  district  abutting  partly  on  a  private  road  were  sold  on  an  open  contract.  At 
the  date  of  the  sale  works  had  been  done  by  the  local  board  under  section  150  ;  the 
final  demand  for  payment  of  the  sums  apportioned  in  respect  of  the  jiremises  was 
served  after  the  purchase  ought  to  have  been  completed.  It  was  held  that  as  between 
the  vendor  and  purchaser  the  expenses  were  payable  by  the  vendor.  Be  Brttesworth 
and  Eicher's  Contract,  37  Ch.  D.  535  ;  57  L.  J.  Ch.  749  ;  '58  L.  T.  (n.s.)  796  ;  36  W.  R. 
544  ;  52  J.  P.  740.  But  it  was  otherwise  held  in  the  metropolis,  for  there  the 
expenses  are  not  charged  on  the  premises.  Egq  v.  Blayney,  21  Q.  B.  D.  107  ;  57  L.  J. 
Q.  B.  460  ;  59  L.  T.  (n.s.)  65  ;  36  W.  R.  893  ; '52  J.  P."  517  ;  and  see  Re  Field,  W.  N. 
1888,  p.  36. 

By  the  leases  in  1875  and  1877  of  two  houses  abutting  on  a  private  road,  the  le.ssee 
covenanted  to  pay  all  rates  and  taxes  and  to  keep  up  the  road.  In  1882  tlie  lessee 
executed  a  deed  of  gift  of  the  two  houses  to  his  son  upon  trust  for  the  father  for  life, 
he  paj'ing  "  all  outgoings  and  performing  the  covenants  in  the  leases,"  and  after  his 
death  upon  trust  for  the  son  absolutely.  In  July,  1884,  the  local  board  served  notices 
on  the  father  under  section  150,  requiring  him  to  make  up  tlie  portions  of  the  road 
on  which  the  houses  abutted  ;  but  the  notice  was  not  complied  with,  and  tlie  board 
themselves  did  the  work,  which  was  completed  in  February,  1885.    In  June,  1885, 
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Note  to  the  father  died,  and  the  son  entered  into  possession  of  the  houses.  In  Septeinber, 
Section  257.  1886,  the  son  was  served  with  notices  of  apportionment  of  tlie  expenses,  and  in 
February,  1887,  he  was  served  with  demands  and  orders  for  pajanent  of  the  assessed 
amoiTnts  by  instahnents,  with  interest  : — Held,  in  an  action  by  the  son  claiming  pay- 
ment of  the  assessed  expenses — (1)  that  the  expenses  were  not  a  debt  due  from  the 
father's  estate,  inasmuch  as  the  relation  of  debtor  and  creditor  was  not  created  by  the 
Public  Healtli  Act,  1875,  between  the  board  and  an  owner  of  property  for  expenses 
incurred  by  the  board  ;  and  (2)  that  the  charge  of  the  expenses  under  section  257 
could  not  be  recovered  by  the  son  against  the  estate  of  the  tenant  for  life.  In  re 
Boor;  Boor  v.  Hopkins,  40  Ch.  D.  331  ;  58  L.  J.  Ch.  285  ;  60  L.  T.  ^N.s.)  412  ;  37 
W.  R.  349  ;  53  J.  P.  467.  And  see  In  re  Barney,  Harrison  v.  Barney,  the  facts  of 
which  are  set  out  at  p.  306,  ante. 

The  cliarge  is  one,  not  on  the  interest  of  any  particular  o\raer  of  the  premises,  but 
on  the  total  o-^vnership,  that  is  to  say,  on  the  respective  interest  of  every  owner  for 
the  time  being  in  proportion  to  the  value  of  his  interest.  Therefore,  where  the 
owner  of  leasehold  premises  had  mortgaged  them  for  tlie  full  term  less  a  nominal 
reversion,  it  was  held  that  the  mortgagee  was  liable,  and  Jessel,  M.R.,  made  an 
order  that  the  sum  claimed  with  interest  was  a  charge  on  the  mortgagee's  interest  in 
the  premises.    Birmingham  {Corporation  of)  v.  Baker,  17  Ch,  D.  782  ;  46  J.  P.  52. 

The  word  "owner"  in  section  150  and  in  the  above  section  does  not  include  a 
person  who  has  the  benefit  of  a  covenant  restricting  the  use  of  the  premises  in  respect 
of  which  expenses  for  street  improvements  have  been  incurred.  Therefore,  where  a 
local  authority  had  obtained  a  charge  under  this  section  on  a  piece  of  land  which  was 
subject  to  a  covenant  restricting  the  owner  thereof  from  building  ou  it,  it  was  held 
that  they  were  not  entitled  to  an  order  for  sale  of  the  land  free  from  such  restrictive 
covenant.  The  court  distinguished  Birmingham  {Corporation  of)  v.  Baker,  supra. 
Tendring  Union  {Guardians  of)  v.  Doivton  [1891],  3  Ch.  265  ;  61  L.  J.  Ch.  82  ;  65 
L.  T.  (n.s.)  434  ;  40  W.  R.  145. 

It  was  held  by  the  Court  of  Appeal  that  an  action  could  not  be  maintained  in  the 
High  Court  to  enforce  a  charge  under  this  section  for  a  sum  less  than  lOl.  Wesibimj- 
on-Severn  Rural  Sanitari/  Authority  v.  Meredith,  30  Ch.  D.  387  ;  55  L.  J.  Ch.  744  ;  52 
L.  T.  (N.s.)  839  ;  34  W.'R.  217. 

The  plaintiffs  incurred  expenses  in  paving  a  street  without  having  served  on  the 
defendants,  who  were  frontagers,  a  notice  under  section  150  {ante,  p.  176)  requiring 
them  to  do  the  worlc  themselves.  The  plaintiffs  brought  an  action  to  enforce  a  charge 
upon  the  premises  under  this  section.  It  was  proved  that  B.,  a  predecessor  in  title  of 
the  defendants,  had  taken  from  the  plaintiffs  a  receipt  for  a  payment  in  respect  of  the 
same  expenses.  It  was  held  that  the  plaintiffs  were  not  entitled,  for  the  service  of 
the  notice  was  a  condition  precedent  to  liability  on  the  part  of  the  defendants,  and 
that  the  payment  by  B.  could  not  operate  as  a  waiver  of  the  omission  to  give  the 
notice.  Farniuorth  Local  Board  v.  Compton,  34  W.  R.  334.  And  see  Bacup  {Corpora- 
tion of)  V.  Smith,  44  Ch.  D.  395  ;  59  L.  J.  Ch.  518  ;  63  L.  T.  (x.s.)  195  ;  38  W.  R. 
697. 

It  was  held  that  the  charge  might  be  eirforced  against  the  owner  of  tlie  premises 
for  the  time  being,  although  he  was  not  the  owner  at  the  time  the  works  were  com- 
pleted, and  although  the  local  authority  had  omitted  to  enforce  their  sutnmary  remedy 
against  the  then  owner.  Sunderland  (Mayor  of)  v.  Alcock,  51  L.  J.  Ch.  546  ;  46  L.  T. 
(n.s.)  377  ;  30  W.  R.  655.  And  see  East  London  JVaterivorks  Gomimny  v.  Kellerman 
[1892],  2  Q.  B.  72  ;  67  L.  T.  (n.s.)  319  ;  56  J.  P.  773,  as  to  the  liability  of  a  purchaser 
in  respect  of  a  charge  under  50  &  61  Vict.  c.  21,  s.  4,  post,  for  arrears  of  water  rates. 

In  1879  the  owner  of  premises  abutting  on  H.  street  and  E.  street,  Blackburn, 
mortgaged  them  to  the  defendant.  In  1880  the  plaintiffs,  the  corporation  of  Black- 
burn, paved  H.  street.  In  1881  the  mortgagor,  in  accordance  with  the  provisions  of 
the  Blackburn  Improvement  Act,  1870,  executed  a  charge  on  the  premises  in  favour 
of  the  corporation  for  the  payment  by  instalments  of  his  apportiomnent  of  the 
expenses  thereof.  In  1882,  and  prior  to  the  commencement  of  the  operation  of  the 
Blackburn  Improvement  Act,  1882,  the  corporation  paved  E.  street,  and  in  1883  the 
mortgagor  further  charged  his  premises,  in  accordance  with  the  provisions  of  the  Act 
of  1882,  with  the  payment  by  instalments  of  the  expenses  thereof.  The  mortgagor 
made  default  in  payment  of  the  instalments.  On  the  death  of  the  mortgagor  in  1883 
the  defendant  took  possession  of  the  premises  under  his  mortgage.  In  an  action  by 
the  corporation  against  the  mortgagee  to  recover  the  unpaid  instalments  under  section 
247  of  the  Act  of  1882,  which  entitles  the  corporation  to  institute  an  action  at  law 
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against  "successive  owners"  of  premises  for  the  recovery  of  the  exjienses  of  paving     Note  to 
streets,  it  was  held  that  the  defendant,  being  mortgagee  in  possession,  was  a  successive  Section  257. 

owner  within  the  meaning  of  section  247  ;  and  that  the  execution  of  a  charge  in   

favour  of  the  corporation  did  not  preclude  them  from  the  remedy  of  action  at  law  to 
recover  the  exjienses  ;  and  that  the  Act  of  1882  was  apjDlicahle  to  the  recovery  of 
expenses  incurred  prior  to  the  commencement  of  the  operation  of  that  Act.  Black- 
burn Corporation  v.  MicUethwait,  54  L.  T.  (n.s.)  539  ;  50  J.  P.  550. 

On  the  hearing  of  a  summons  for  expenses  under  section  150,  the  defendant  con- 
tended that  the  sewer  was  not  one  for  which  owners  could  he  made  liable,  that  the 
road  was  a  highway,  and  that  it  was  not  a  street.  The  magistrate  dismissed  the  sum- 
mons, but  it  clid  not  ajjpear  on  what  ground.  Afterwards  the  sxirveyor  made  a  new 
apportionment,  under  which  the  sum  apportioned  as  the  defendant's  share  was  less 
than  that  formerly  claimed.  The  local  Ijoard  brought  an  action  under  section  257  to 
have  the  sum  declared  to  be  a  charge  on  the  premises.  The  court  gave  judgment  for 
the  plaintiffs  for  the  amount  of  the  second  apportionment.  They  held  tliat  they  were 
not  estopped  l3y  the  magistrate's  decision,  as  the  groimds  of  it  did  not  ajipear  ;  that 
the  magistrate  had  not,  as  was  suggested,  jurisdiction  to  finally  decide  whether  the 
street  was  a  highway  {Reg.  v.  Hutchins,  ante,  p.  182),  and  that  there  was  power  to 
make  a  second  a2iportionment.  Manchester  {Mayor  and  Corporation  of)  v.  Hampson, 
3  T.  L.  R.  466  ;  35  W.  R.  334.  The  Court  of  Appeal  in  this  case  agreed  wdth  the 
Divisional  Court  that  there  was  no  estoppel,  the  matter  not  being  res  judicata,  and 
that  the  surveyor  had  power  to  make  a  new  apportionment.  The  court,  however, 
ordered  a  new  trial  on  defendant's  counsel  stating  that  they  had  evidence  to  show 
that  the  street  was  a  highway  repairable  by  the  inhabitants  at  large.  35  W.  E. 
591. 

By  a  special  Act,  which  was  to  be  read  together  with  the  Public  Health  Act,  1875, 
as  one  Act,  a  local  authority  were  empowered  to  apportion  the  "estimated  expenses" 
of  sewering,  paving,  and  other  works  in  a  street  among  fi'ontagers,  and  recover  the 
expenses  so  apportioned  either  laefore  the  work  was  commenced,  during  its  progress, 
or  after  its  completion,  by  action  at  law  or  sunnnary  proceedings,  and  if  the  actual 
expenses  were  less  than  the  estimated  sum,  the  difference  was  to  be  jjaicl  to  the 
frontagers  who  had  paid  such  sum,  or  whose  property  might  have  been  "  charged 
therewith  :" — Held,  that  the  right  conferred  by  section  257  of  the  Public  Health  Act, 
1875,  to  charge  the  j^roj^erty  of  frontagers  with  expenses  incurred  was  not,  by  virtue 
of  the  above  provisions  of  the  special  Act,  extended  to  estimated  expenses.  Maxjor, 
d'c,  of  West  Ham  v.  Grant,  40  Ch.  D.  331  ;  58  L.  J.  Ch.  121  ;  60  L.  T.  (n.s.)  17. 

The  exi^enses  in  respect  of  which  a  charge  is  given  by  this  section  ai'e  not  land 
charges  within  the  meaning  of  the  Land  Charges  Registration  and  Searches  Act,  1888, 
so  as  to  require  registration  under  that  Act.  Beg.  v.  Land  Registry  {Vice-Registrar  of), 
24  Q.B.  D.  178  ;  59  L.  J.  Q.  B.  113  ;  62  L.  T.  (n.s.)  117  ;  38  W.  R.  236  ;  54  J.  P. 
120  ;  6  T.  L.  R.  104.  But  where  the  55  &  56  Vict.  c.  57  has  been  adopted,  a 
register  of  charges  must  be  kept  by  the  urban  authority.  See  section  27  of  that 
Act,  post. 

(/)  As  to  the  limitation  of  time  for  summary  proceedings,  see  note  {I)  to  section 
150,  ante,  p.  190.  But  there  is  no  limitation  of  the  time  within  which  a  demand 
must  be  made.    Worthy  v.  St.  Mary,  Islington  {Vestry  of),  51  J.  P.  167. 

It  is  only  upon  this  notice  that  the  Ijoard  can  recover  summarily,  and  that  appeal 
lies  to  the  Local  Government  Board  under  section  268,  p)ost.  See  per  Brett,  L.J., 
in  Reg.  v.  Local  Government  Board,  cited  in  the  notes  to  section  268,  post,  p.  360. 

{g)  With  reference  to  the  conclusive  character  of  the  apportionment,  see  Cook  v. 
Ipsivich  Local  Board,  ante,  p.  193  ;  Shanklin  Local  Board  v.  Millar,  ante,  p.  194  ; 
Tunhridge  Wells  Local  Board  v.  Akroyd,  ante,  p.  195  ;  HesJceth  v.  Atherton  Local  Board, 
ante,  p.  195  ;  Manchester  {Mayor  of)  v.  Hampson,  supra;  Sandgate  Local  Board  v. 
Keene,  ante,  j).  195.  From  these  cases  it  would  seem  that  the  failure  to  dispute  the 
apportionment  does  not  j^revent  the  owner,  when  before  the  justices,  from  raising 
cpiestions  as  to  his  being  legally  lial:)le.  But  it  would  appear  that  where  the  objec- 
tion is  only  to  pai't  of  the  sum  apportioned,  so  that  there  is  jurisdiction  as  to  the 
residue,  that  olijection  can  only  he  taken  by  way  of  objection  to  the  ap^ioi'tionment 
under  this  section.  See  per  Smith,  J.,  in  Bournemouth  Commissioners  v.  Watts, 
ante,  p.  190;  Midland  Railway  Company  v.  Watton,  ante,  p.  189.  In  the  latter  case 
it  was  held  that  when  the  apportionment  has  not  been  disputed,  it  is  no  answer  to 
summary  proceedings  that  the  defendant  has  been  charged  in  respect  of  a  greater 
extent  of  irontage  than  he  possesses.  And  see  also  Eccles  v.  Wirral  Sanitctry 
Authority,  cmte,  p.  188. 
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Note  to  This  dispute  is  to  be  settled  by  arbitration.  See  section  150,  note  (o),  ante, 
Section  257.  p.  195. 

(h)  This  is  an  alternative  f)rovision  for  that  which  is  given  by  section  213,  which 
deals  with  private  improvement  rates.  That  section  enables  an  urban  authority  to 
make  a  rate  on  the  occupier  for  these  expenses.  This  section  enables  the  local 
authority  to  make  an  order  on  the  owner  for  the  same,  and  to  charge  the  amount  on 
the  premises,  the  amount  to  be  payable  by  annual  instalments,  and  the  rate  of 
interest  to  be  settled  by  themselves.  It  would  seem  that  the  local  authority  mvist  in 
the  first  instance  decide  which  course  they  will  adopt  (see  Wilson  v.  Bolton  [Mayor 
of),  ante,  p.  196),  but  their  decision  will  not  affect  their  right  to  enforce  the  charge 
on  the  premises  created  by  the  first  paragraph  of  the  section.  See  the  judgment  of 
Brett,  L..J.,  in  note  (e)  siqjra. 

The  H.  urban  authority,  after  giving  notice  to  N.  to  pave,  &c.,  a  new  street  adjoin- 
ing N.'s  premises,  did  the  work  at  a  cost  of  4,758?.,  to  defray  which  the  H.  board 
borrowed,  with  the  sanction  of  the  Local  Government  Board,  money  at  4  i:>er  cent. 
The  sum  apportioned  cn  N.  was  2,412/.,  and  the  local  board,  by  resolution,  duly 
resolved  to  make  the  sum  payable  by  N.  by  instalments  during  20  years  at  5Z.  j^er 
cent.  On  non-payment  of  an  instalment  by  N.  : — Held,  the  justices  were  right  in 
enforcing  payment,  and  were  not  bound  to  allow  the  objection  that  the  H.  board 
charged  higher  interest  than  they  themselves  paid.  JN orth  British  Railway  Company  v. 
Home  Cultram  Local  Board,  54  J.  P.  86. 

(i)  See  section  251,  ante,  p.  333. 

There  must  apparently  be  a  fresh  demand  for  each  instalment,  and  the  six  months' 
limitation  will  run  from  such  demand.  See  Prescott  v.  Nicholson,  £3  J.  P.  597.  As 
to  enforcing  the  chai'ge  on  the  premises  in  respect  of  unpaid  instalments,  see  the 
judgment  in  Tottenham  Local  Board  v.  Rowell,  ante,  p.  342. 

{k)  See  section  214,  ante,  p.  292. 


Justices  may 
act  though 
members  of 
local  autho- 
rity or  hable 
to  contribute. 


258.  No  justice  of  the  peace  shall  be  deemed  incapable  of  acting 
in  cases  arising  under  this  Act  by  reason  of  his  being  a  member  of  any 
local  authority,  or  by  reason  of  his  being  as  one  of  several  ratepayers, 
or  as  one  of  any  other  class  of  persons  liable  in  common  with  the 
others  to  contribute  to,  or  to  be  benefited  by  any  rate  or  fund,  out  of 
which  any  expenses  incurred  by  such  authority  are  under  this  Act  to  be 
defrayed. 

This  section  merely  removes  the  disqualification  of  a  justice  by  reason  of  his 
being  a  member  of  a  local  authority.  It  does  not  enable  him  to  act  in  cases  where 
he  has  a  pecuniary  interest,  or  where  he  has,  as  a  member  of  the  local  authority, 
taken  part  in  setting  the  law  in  motion.  This  will  appear  from  the  following 
cases  :  — 

H.,  the  owner  of  a  farm  in  the  parish  of  Edmonton,  bounded  by  the  river  Lea, 
entered  into  an  agreement  with  the  Enfield  Local  Board,  under  which  he  received 
the  sewage  of  the  Enfield  district,  and  disposed  of  it  over  his  farm.  After  a  few 
months  disagreements  arose,  and  the  Enfield  board  took  proceedings  against  H.  to 
enforce  the  agreement.  While  these  were  still  pending,  H.,  after  notice  given  to  the 
board,  diverted  the  sewage  from  his  farm  through  a  pipe  into  the  old  open  channel  or 
watercourse  in  the  parish  of  Edmonton,  through  which  the  sewer  had  been  used  to 
flow  into  the  river  Lea.  On  this  the  Edmonton  Local  Board  threatened  proceedings 
against  the  Enfield  board  for  the  nuisance  ;  and  the  Lea  Conservancy  took  out  sum- 
monses under  their  Act  against  H.  for  having  opened  the  pipe  into  the  channel,  &c., 
and  for  continuing  the  use  of  it.  On  the  summonses  coming  on  for  hearing,  M.,  who 
was  chairman  of  the  Enfield  board,  and  had  taken  an  active  part  in  its  proceedings, 
sat  with  three  other  ji^stices  on  the  bench.  H.  objected  to  M.  sitting  as  a  justice, 
but  he  remained,  and  H.  was  convicted  in  penalties.  A  rule  for  a  certiorari  was  then 
obtained  for  the  purpose  of  quashing  the  comdction,  on  the  ground  that  M.  was  an 
interested  justice.  On  showing  cause  M.  made  affidavit  that,  though  he  sat  on  the 
bench,  he  took  no  part  until  the  other  justices  had  unanimously  determined  to 
convict,  when  he  proposed  a  mitigation  of  the  penalties,  and  that  he  did  not  sign  the 
conviction  : — Held,  that  M.  had  such  an  interest  as  might  give  him  a  real  bias  in  the 
matter ;  consequently,  he  ought  not  to  have  sat  as  a  justice,  and  it  was  immaterial 
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what  part  he  really  took  in  the  matter  ;  and  the  court  made  the  rule  absolute  with     Note  to 
costs  against  M.    Reg.  v.  Mew  or  Harrison,  1  Q.  B.  D.  173  ;  34  L.  T.  (n.s.)  247  ;  Section  258. 
24  W.  R.  392  ;  40  J.  P.  645.' 

Complaint  having  been  made  to  the  Local  Government  Board  of  a  nuisance  upon 
premises  belonging  to  B.,  in  the  borough  of  W.,  the  board  communicated  with  the 
town  council  of  W.,  as  the  urban  sanitary  authority,  and  rec^uired  them  to  abate  the 
nuisance.  The  council  having  made  enquiries,  passed  a  resolution  that  steps  should 
be  taken  for  the  removal  of  the  nuisance,  and  took  out  a  summons  against  B.  At  the 
hearing  an  order  for  the  abatement  of  the  nuisance  was  made.  Two  justices  Avho 
were  present  were  members  of  the  town  council  when  the  resolution  was  passed  : — 
Held,  that  the  councillors  who  were  justices  had  such  an  interest  as  might  give  them 
a  bias  in  the  matter  ;  that,  consequently,  thej^  ought  not  to  have  sat  as  jiistices  on  the 
hearing  of  the  summons,  and  that  the  rule  for  the  certiorari  to  quash  the  order  must 
be  made  absolute.  Reg.  v.  Milledqe  and  Others,  Justices  of  JFeymonth,  4Q.  B.  D.  332  ; 
48  L.  J.  M.  C.  139  ;  40  L.  T.  (n.s.)  748  ;  27  W.  E.  659  ;  43  J.  P.  606,  650.  But 
where  justices  who  were  members  of  a  toAvn  council,  and  as  such  had  taken  an  active 
part  in  the  making  of  an  order  under  the  Dogs  Act,  1871  (34  &  35  Vict.  c.  56),  sat  to 
hear  a  complaint  of  non-observance  of  the  order,  it  was  held  they  had  no  such  interest 
in  the  subject  matter  of  the  complaint  as  to  oust  their  jurisdiction.  Reg.  v.  Hunthig- 
don  {Justices  of),  4  Q.  B.  D.  522  ;  43  J.  P.  767.  It  will  be  observed  that  in  this  case 
the  justices  had  not  taken  any  part  in  the  ordering  of  the  ju-osecution.  Upon  this 
ground  the  decision  in  Hairing  v.  Stockton  {Mayor  of),  31  J.  P.  420,  may  be 
supported. 

By  a  local  Act  for  the  improvement  of  a  borough,  the  corporation  was  made  the 
authority  tor  the  execution  of  the  Act,  with  power  to  direct  prosecutions  for  that 
purpose.  An  information  for  an  offence  under  the  Act  having  been  preferred  by  an 
officer  on  behalf  of  the  corporation,  a  summons  was  issued  upon  it  by  a  justice,  who 
was  also  an  alderman  and  a  member  of  the  corporation,  but  it  came  on  for  hearing 
before  justices  none  of  whom  were  connected  with  the  corjaoration.  It  was  held  that 
the  justices  could  not  properly  proceed  with  the  hearing,  as  the  summons  had  been 
issued  by  one  who  was  virtually  a  prosecutor.  Reg.  v.  Gihhon  and  Another,  Justices  of 
Lancashire,  6  Q.  B.  D.  168  ;  29  W.  R.  442.  This  decision  was  disaj^proved  of  in 
Reg.  V  Handsley  and  Others,  Justices  of  Burnley,  8  Q.  B.  D.  383  ;  51  L.  J.  M.  C.  137  ; 
30  W.  R.  368  ;  46  J.  P.  119.  In  that  case  it  was  laid  down  that  where  by  statute  a 
member  of  a  town  council  may  act  as  a  justice  in  matters  arising  under  the  Act,  in 
order  to  disqualify  him  from  acting,  it  is  not  sufficient  to  show  that,  as  a  member  of 
the  council,  he  has  a  pecuniary  interest  in  the  result  of  the  information  or  complaint, 
or  that  the  corporation  of  which  he  is  a  member  are  the  prosecutors,  but  it  must  be 
established  that  he  has  such  a  substantial  interest  in  the  result  of  the  hearing  as  to 
make  it  likely  that  he  has  a  real  bias  in  the  matter.  An  officer  of  a  corporation 
appointed  to  collect  the  borough  rate  obtained  a  summons  against  a  ratepayer  in 
arrear.  In  so  doing  he  acted  in  the  discharge  of  his  duty,  but  upon  his  own  responsi- 
bility, and  without  consulting  the  council.  At  the  hearing  the  justices  dismissed  the 
summons  on  the  ground  that  one  of  the  sitting  magistrates,  being  a  town  councillor, 
was  thereby  disqualified  from  adjudicating  upon  the  summons.  On  motion  for  a 
mandamus,  it  was  held  that  there  was  no  ground  for  supposing  either  substantial 
interest  or  likelihood  of  bias,  and  consequently  no  disqualification.  But  although  the 
mere  fact  that  a  jiTStice  is  a  member  of  the  local  authority  does  not  disqualify  him 
from  acting  in  cases  arising  under  this  Act,  yet  if  he  be  present  when  the  piosecution 
is  resolved  upon,  he  cannot  afterwards  sit  and  determine  the  case.  Therefore,  where 
a  justice  was  a  member  of  a  town  council,  and  was  present  when  a  prosecution  for 
selling  unsound  meat  was  resolved  upon,  it  was  held  that  he  was  disqualified  from 
sitting  to  hear  the  summons.  Reg.  v.  Lee,  9  Q.  B.  D.  394  ;  30  W.  R.  750  ;  47  J.  P.  118. 
So  also  where  a  justice  had  been  a  member  of  a  committee  appointed  to  report  upon 
certain  mining  pollutions  of  a  stream,  and  had  acted  ujion  such  committee,  he  was 
held  to  be  disqualified  to  act  at  the  hearing  of  a  summons  for  polluting  the  stream, 
though  he  had  not  actually  taken  part  in  ordering  the  prosecution.  Reg.  v.  Spcdding 
or  Spedding,  49  J.  P.  804 ;  "  Law  Times,"  12th  December,  1885,  p.  96. 

The  Fishery  Act,  1865,  s.  61,  contains  a  provision  similar  to  that  in  the  text.  A 
justice  who  was  also  a  member  of  a  board  of  conservators  of  a  fishery  district  was 
present  at  a  meeting  of  the  board,  at  which  a  resolution  was  unanimously  passed  to 
take  legal  proceedings  against  a  person  for  violation  of  certain  provisions  of  the 
Fishery  Acts.    He  took  no  prominent  part  in  the  proceedings,  but  his  name  appeared 
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Note  to  as  being  present  at  the  meeting  when  the  resolution  authorising  the  water  bailiff  to 
Section  258.  institute  the  prosecution  was  passed.  The  justice  afterwards  sat  with  others  to  hear 
the  charge,  and  the  alleged  offender  was  convicted.  It  was  held  that  the  disqualifica- 
tion otherwise  attaching  to  the  justice  by  reason  of  his  having  acted  as  a  member  of 
the  board  at  which  the  prosecution  was  authorised,  was  not  removed  by  section  61  of 
the  Fishery  Act,  1865,  and  that  the  conviction  must,  therefore,  be  quashed.  Req.  v. 
Henley  [1892],  1  Q.  B.  504  ;  61  L.  J.  M.  C.  135  ;  66  L.  T.  (n.s.)  675  ;  40  W.  R.  383  ; 
56  J.  P.  391.  In  a  similar  case  of  a  prosecution  by  a  fishery  committee,  of  which  a 
justice  was  a  member,  and  afterwards  sat  on  the  bench  when  the  case  was  heard,  the 
court  quashed  the  conviction,  though  the  justice  deposed  that  he  had  taken  no  part 
in  the  case,  and  only  retired  with  his  brother  magistrates  out  of  curiosity.  And  the 
court  intimated  that  in  future  they  might  award  costs  against  any  justice  so  offending. 
Harvey  v.  Gihh,  "Times,"  17th  May,  1892. 

The  interest  which  is  sufficient  to  disqualify  need  not  be  a  direct  interest.  Thus, 
at  a  special  sessions  for  ajipeals  against  poor  rates  the  chairman  of  the  magistrates, 
who  was  himself  appellant  in  one  of  the  cases  for  hearing,  took  part  in  the  decision 
of  all  the  cases  except  his  own.  When  his  own  case  was  called  on  he  left  the  bench, 
and  went  to  the  body  of  the  court  a,nd  conducted  the  case  himself.  On  a  rule  for  a 
certiorari  to  bring  up  all  the  orders  for  the  purpose  of  quashing  them  :  — Held,  that 
the  chairman  being  a  litigant  in  a  matter  similar  to  the  other  matters  before  the 
court,  was  disqualified  from  acting  as  a  justice,  and  that  the  orders  were  bad.  Reg. 
v.  Greed  Yarmouth  {Justices  of),  8  Q.  B.  D.  525  ;  51  L.  J.  M.  C.  39  ;  30  W.  R.  460  ; 
46  J.  P.  148.  A  member  of  a  Nonconformist  council  who  was  opposed  to  the  renewal 
of  licenses  was  present  at  a  meeting  of  that  council  at  which  it  was  resolved  to 
oppose  the  transfer  of  a  license.  It  was  held  that  he  was  incapable  of  sitting  as  a 
justice  at  the  hearing  of  the  application  for  the  transfer  and  the  proceedings  were 
quashed,  though  he  took  no  part  in  the  ultimate  decision.  Reg.  v.  Fraser,  9  T.  L.  R. 
60.  Upon  the  hearing  of  a  summons  under  section  361  of  the  Merchant  Shipping 
Act,  1854,  a  justice  who  was  a  qualified  pilot  belonging  to  the  pilotage  district 
within  which  the  alleged  offence  was  committed  was  held,  by  reason  of  his  member- 
ship of  the  class  in  whose  interests  the  proceedings  were  taken,  to  be  disqualified 
from  acting  as  a  justice,  even  though  by  reason  of  the  peculiar  nature  of  his  employ- 
ment as  a  pilot  he  was  not  actually  brought  into  competition  with  unqualified 
pilots.  Reg.  v.  Huggins  [1895],  1  Q.  B.  563  ;  64  L.  J.  M.  C.  149  ;  72  L.  T.  (n.s.)  193  ; 
43  W.  R.  329  ;  59  J.  P.  104  ;  11  T.  L.  R.  205. 

Where  a  justice  is  shown  to  have  taken  an  active  part  in  defending  an  appeal 
against  a  decision  of  which  he  approves,  but  to  which  he  was  no  jjarty,  he  is  dis- 
qualified on  the  ground  of  probability  of  bias  from  taking  part  in  deciding  the 
appeal.  Reg.  v.  Cumberland  JJ.,  58  L.  T.  (n.s.)  491  ;  52  J.  P.  502.  At  a  vestry 
meeting,  summoned  by  a  district  surveyor  to  consider  (inter  alia)  the  obstruction  of  a 
highway  by  the  defendant,  who  had  deposited  and  left  a  heap  of  earth  and  manure 
by  the  side  of  a  highway,  a  justice  moved  a  resolution  calling  upon  the  defendant  to 
remove  the  heap.  The  defendant  having  failed  to  remove  the  heap,  a  summons  was 
taken  out  against  him  by  the  district  surveyor  for  depositing  the  heap  to  the  obstruc- 
tion and  annoyance  of  the  highway,  and  for  failing  to  remove  it  after  notice.  The 
justice  who  had  moved  the  resolution,  and  who  was  a  ratepayer  of  the  parish,  sat  and 
adjudicated  with  another  justice  upon  the  summons,  and  made  an  order  directing 
the  heap  to  be  removed  and  sold,  and  the  proceeds  of  the  sale  to  be  applied  to  the 
repair  of  the  highway  :— Held,  that  the  justice  was  disqualified  from  adjudicating 
iTpon  the  summons,  for  the  part  taken  by  him  in  moving  the  resolution  afforded 
ground  for  a  reasonable  suspicion  of  bias  on  his  part,  though  there  might  not  have 
been  bias  in  fact,  and  upon  the  further  ground  that  as  a  ratepayer  he  was  pecuniarily 
interested  in  the  result  of  the  summons.  Req.  v.  Gaisford  [1892],  1  Q.  B.  381  ;  61 
L.  J.  M.  C.  50  ;  66  L.  T.  (n.s.)  24  ;  56  J.  P.  247.  The  fact  that  a  subpcena  to  give 
evidence  in  a  particular  case  has  been  served  upon  a  magistrate  is  not  of  itself 
sufficient  to  disqualify  him  from  hearing  and  adjudicating  upon  such  case.  Reg.  v. 
Tooke,  32  W.  R.  753  ;  48  J.  P.  601.  A  justice,  who  was  a  surgeon,  attended  a  patient 
professionally  for  injury  caused  by  an  assault.  He  endeavoured  to  induce  his  patient 
not  to  prosecute  for  the  assault,  and  conveyed  to  him  a  message  sent  by  the  person 
who  had  committed  the  assault  offering  an  aj^ology  and  suggesting  a  settlement.  A 
summons  was  issued  for  the  assault,  the  justice  was  subpcenaed  to  give  evidence 
for  the  prosecution,  and  a  prohibition  was  obtained  to  prohibit  him  from  sitting  at 
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the  hearing.    The  justice  moved  to  set  aside  the  prohibition,  and  it  was  held  that     Note  to 
his  acts  did  not  sliow  that  he  had  such  a  substantial  interest  in  the  result  as  to  Section  258, 

make  it  likely  that  he  had  a  bias,  and  that  the  fact  of  his  being  subpcenaed  did  not   

disqxialify  him  from  sitting,  and,  therefore,  the  prohibition  was  set  aside.  Rug.  v. 
Farrant,  20  Q.  B.  D.  58  ;  57  L.  J.  M.  C.  17  ;  57  L.  T.  (n.s.)  880  ;  36  W.  R.  184 ;  52 
J.  P.  116. 

Where  a  justice  is  disc|ualified  on  the  ground  of  interest,  it  is  open  to  the  parties 
to  the  case  to  waive  the  objection.  If  they  acquiesce  in  his  acting  after  knowledge 
of  the  disqualification,  they  cannot  afterwards  object.  See  Reg.  v.  Richmond  JJ.,  8 
Cox  C.  C.  314  ;  8  W.  E.  562  ;  24  J.  P.  422  ;  Ex  parte  Ilchester,  25  J.  P.  56  ;  Reg.  v. 
Kent  JJ.,  44  J.  P.  298  ;  Wahejield  Local  Boccrd  v.  JVest  Riding  and  Grimsby  Railway 
Company,  L.  E.  1  Q.  B.  84  ;  6  B.  &  S.  794 ;  12  Jur.  (n.s.)  160  ;  35  L.  J.  M.  C.  69  ; 
13  L.  T.  (N.s.)  590  ;  14  W.  E.  100  ;  30  J.  P.  628. 

There  is  no  restriction  here  as  in  11  &  12  Vict.  c.  63,  s.  132,  and  16  Geo.  2,  c.  18, 
as  to  the  justice  acting  alone  or  at  c^uarter  sessions.  And  now  by  the  Justices  of  the 
Peace  Act,  1867  (30  &  31  Vict.  c.  115),  in  order  that  justices  may  act  in  the  execution 
of  Acts  in  some  cases  in  which  they  would  otherwise  be  incapable  of  acting,  it  is 
provided  that  a  justice  shall  not  be  incajjable  of  acting  as  a  justice  at  any  joetty  or 
special  or  general  or  quarter  sessions  on  the  trial  of  an  ofl'ence  arising  under  an  Act 
to  be  put  in  execution  by  a  municipal  corporation,  or  a  local  board  of  health,  or 
improvement  commissioners  or  trustees,  or  any  other  local  authority,  by  reason  only 
of  his  being  one  of  several  ratepayers,  or  as  one  of  any  other  class  oi  persons  liable  in 
common  with  the  others  to  contribute  to  or  to  be  benefited  by  any  fund  to  the 
account  of  which  the  penalty  payable  in  respect  of  such  offence  is  directed  to  be 
carried,  or  of  which  it  will  form  jjart,  or  to  contribute  to  any  rate  or  expense  in 
diminution  of  which  such  penalty  will  go.  And  see  Reg.  v.  Bolingbroke  [1893],  2 
Q.  B.  347  ;  62  L.  J.  M.  C.  180  ;  69  T.  L.  (n.s.)  717  ;  42  W.  E.  128  ;  58  J.  P.  118  ; 
5  E.  536  ;  Bx  parte  Workington  Uverseers  [1894],  1  Q.  B.  416  ;  70  L.  T.  (n.s.)  143  ; 
42  W.  E.  177  ;  58  J.  P.  381  ;  9  E.  135. 


259.  -^ny  local  authority  may  appear  before  any  court  or  in  any  ^-^ig^^^i^j^^^t^io 
legal  proceeding  by  their  clerk,  or  by  any  officer  or  member  authorised  lities  in  le^al 
generally  or  in  respect  of  any  special  proceeding  by  resolution  of  such  proceedings, 
authority,  and  their  clerk,  or  any  officer  or  member  so  authorised  shall 
be  at  liberty  to  institute  and  carry  on  any  proceeding  which  the  local 
authority  is  authorised  to  institute  and  carry  on  under  this  Act. 

The  appearance  mentioned  in  this  section  refers  to  the  apj^earance  in  court.  The 
clerk  may  appear  without  anj'  authority,  but  any  other  officer  must  have  an  autho- 
rity, either  given  generally  or  for  the  special  proceeding.  Thus  the  inspectors  of 
nuisances  may  have  such  general  authority,  but  it  should  be  in  writing,  containing 
a  copy  of  the  resolution  as  entered  in  the  minutes.  As  regards  the  practice  of 
justices,  it  must  be  noticed  that  where  they  refused  to  determine  a  complaint  under 
11  &  12  Vict.  c.  63,  without  the  attendance  of  the  clerk  of  the  local  board,  the  Court 
of  Queen's  Bench  refused  to  interfere.  Ex  pjarte  Leamington  Local  Board,  5  L.  T 
(n.s.)  637. 

A  question  has  been  asked  upon  the  word  institute,  whether  it  applies  to  notices  of 
nuisances,  and  of  other  matters  which  may  or  may  not  be  followed  by  proceedings  in 
court.    The  better  opinion  appears  to  be  in  the  negative. 

29  &  30  Vict.  c.  90,  s.  48,  from  which  this  section  is  taken,  extended  the  provision 
in  18  &  19  Vict.  c.  121,  s.  5,  which  had  restricted  the  appearance  of  the  officer  to  the 
particular  case  in  which  directions  had  been  given.  See  Isle  of  Wight  Ferry  Company 
V.  Ryde  Commissioners,  25  J.  P,  454. 

A  local  board  passed  a  resolirtion  that  the  superintendent  and  sergeants  of  the 
county  police  for  the  time  being  acting  within  the  district  should  be  authorised  as 
officers  of  the  board  to  institute  and  prosecute  all  such  proceedings  as  might  be 
necessary  under  specified  clauses  of  a  local  Act,  which  endjodied  the  provisions  of 
this  section.  It  was  held  that  the  board  had  no  power  under  this  section  to  delegate 
prosecutions  to  the  jjolice,  who  were  not  their  officers  nor  under  their  control.  Kyle 
v.  Barber,  58  L.  T.  (n.s.)  229  ;  52  J.  P.  725  ;  4  T.  L.  E.  206  ;  16  Cox  C.  C.  378. 
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Section  260.  260.  In  any  proceeding  instituted  by  or  against  a  local  authority 
Nameof  local  under  this  Act  it  shall  not  be  necessary  for  the  plaintiff  to  prove  the  cor- 
authority  porate  name  of  the  local  authority  or  the  constitution  or  limits  of  their 
need  not  be  district  :  Provided  that  this  section  shall  not  abridge  or  prejudice  the 
right  of  any  defendant  to  take  or  avail  himself  of  any  objection  which  he 
might  have  taken  or  availed  himself  of  if  this  Act  had  not  been  passed. 

This  is  a  new  section.    It  seems  to  be  rather  m  majori  cauteld. 


Demands  261.  Proceedings  for  the  recovery  of  demands  below  fifty  pounds,(a) 

mayTe*reco-  "^^l^ich  local  authorities  are  empowered  to  recover  in  a  summary 
veredin  manner, (6)  may,  at  the  option  of  the  local  authority,  be  taken  in  the 
county  courts,  county  court  as  if  such  demands  were  debts  within  the  cognisance  of  such 
courts,  (e) 

(a)  This  is  an  increase  of  the  limit  in  the  statute  24  &  25  Vict.  c.  61,  s.  24. 
(6)  See  section  251,  ante,  p.  333.    This  section  apjilies,  therefore,  only  to  sums 
which  can  be  recovered  summarily — not  to  those  which  can  be  recovered  in  other 
ways,  as,  for  example,  the  costs,  &c.,  to  which  section  104,  ante,  p.  125,  relates. 

(c)  The  six  months'  limitation  for  summary  proceedings  is  also  applicable  to  the 
proceedings  taken  in  the  county  court.  Tottenham  Local  Board  v.  Rowell,  1  Ex.  D. 
514  ;  46  L.  J.  Q.  B.  432  ;  35  L.  T.  (n.s.)  887  ;  25  W.  R.  135  ;  following  West  Ham 
Local  Board  v.  Maddams,  1  Ex.  D.  516  n.  ;  33  L.  T.  (n.s.)  809  ;  40  J.  P.' 470.  These 
cases  were  distinguished  in  Leeds  {Mayor,  &c.,  of)  v.  Robshaw,  51  J.  P.  441.  In  that 
case  the  Leeds  Improvement  Act,  1877,  s.  96,  provided  that  summary  proceedings 
l)efore  justices  for  the  recovery  of  expenses  must  be  brought  within  one  year.  Sec- 
tion 109  provided  that  when  any  person  neglected  to  pay  any  sum  due  to  the  cor- 
poration, such  sum  might  be  recovered  in  any  court  of  competent  jurisdiction  for  the 
recovery  of  debts  of  the  like  amount.  Other  remedies  were  given  for  the  recovery 
of  these  sums,  one  by  an  Act  of  1842  by  way  of  distress,  in  which  there  was  no 
limit  of  time,  and  another  by  an  Act  of  1866  by  action  at  law.  It  was  held  that  the 
limitation  of  one  year  did  not  apply  to  proceedings  by  way  of  action  of  debt  in  the 
county  court. 

It  may  be  questioned  whether,  if  the  local  board  take  summary  proceedings  and 
fail,  they  can  afterwards  bring  an  action  in  the  county  court,  or  vice  versd.  Probably 
they  could  not.  But  the  failure  in  either  case  does  not  affect  the  power  of  the  local 
board  in  respect  of  the  charge  on  the  premises  under  section  257.  See  the  remarks  of 
Brett,  L.J.,  in  the  notes  to  that  section. 

In  Eccles  v.  Wirrcd  Sanitary  Authority,  ante,  p.  188,  Mathew,  J.,  says  :  "  By  sec- 
tion 261  jurisdiction  is  conferred  on  the  county  court  in  cases  of  this  kind  {i.e.,,  to 
recover  expenses  due  under  section  150),  and  although  I  cannot  find  any  provision 
which  in  terms  gives  the  superior  court  jurisdiction,  I  should  infer  that  where  the 
amount  is  above  50/.  an  action  Avould  lie  in  the  superior  court."  But  this  dictum 
appears  to  be  contrary  to  the  rule  that  where  a  debt  is  created  by  a  statute  which 
expressly  provides  for  its  recovery,  the  remedy  so  provided  mirst  be  followed,  and  an 
action  will  not  lie.  See  Vestry  of  St.  Pancreas  v.  Batterbury,  and  the  other  cases  cited 
at  p.  188,  ccnte. 

By  section  14  of  the  Bills  of  Sale  Act,  1882,  a  bill  of  sale  shall  be  no  protection  in 
respect  of  personal  chattels  included  in  such  bill  of  sale,  which  but  for  such  bill  of 
sale  would  have  been  liable  to  distress  under  a  warrant  for  the  recovery  of  taxes  and 
poor  and  other  parochial  rates.  It  was  held  that  the  section  did  not  apply  where  pro- 
ceedings for  the  recovery  of  a  poor  rate  had  been  taken  in  the  county  court  under  the 
above  section.  Wimbledon  Local  Board  v.  Underwood  [1892],  1  Q.  B.  836  ;  61  L.  J. 
Q.  B.  484  ;  67  L.  T.  (n.s.)  55  ;  40  W.  E.  640  ;  56  J.  P.  633. 

262.  No  ''^^6)  order,  conviction,  or  thing  made  or  done  or  relating 
to  the  execution  of  this  Act  shall  be  vacated,  quashed,  or  set  aside  for 
want  of  form,  or  (miless  otherwise  expressly  provided  by  this  Act)  be 
removed  or  removable  by  certiorari  or  any  other  writ  or  process  what- 
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soever  into  any  of  the  superior  courts  :(a)  Provided  that  nothing  in  this  Section  262. 
section  shall  prevent  the  removal  of  any  case  stated  for  the  opinion  of  a  ~ 
superior  court,  or  of  any  rate,  order,  conviction,  or  thing  to  which  such 
special  case  relates. (6) 

(a)  Keference  is  apparently  made  here  to  section  269,  poxi,  p.  363.  The  Act  does 
not  contain  any  definition  of  the  term  superior  court,  but  the  text  evidently  reters  to 
the  High  Court  of  Justice. 

Notwithstanding  this  provision,  a  writ  of  certiorari  will  be  granted  where  the  pro- 
ceedings show  on  the  face  of  them  a  want  of  jvirisdiction.  Reg.  v.  Gosse,  3  E.  &  E. 
277  ;  30  L.  J.  M.  C.  41  ;  3  L.  T.  (n.s.)  404  ;  Broughton  Local  Board,  re,  12  L.  T.  (n.s.) 
310  ;  Eeg.  v.  Staffordshire  {Justices  of),  16  L.  T.  (n.s.)  430  ;  Reg.  v.  Rose  or  Wood, 
ante,  p.  256  ;  Colonial  Bank  of  Australasia  v.  Willan,  L.  E.  5  C.  P.  417  ;  43  L.  J.  C.  P. 
39  ;  30  L.  T.  (n.s.)  237  ;  22  W.  R.  516.  In  the  case  last  mentioned  it  was  laid  down 
that  when  a  certiorari  is  said  to  be  taken  away  by  statute,  the  superior  court  is  not 
absolutely  deprived  of  the  jDOwer  to  issue  the  writ  ;  but  its  action  as  to  the  writ  is 
controlled  and  limited,  and  it  cannot  quash  the  order  remoA'ed  by  certiorari  except 
upon  the  ground  either  of  a  manifest  defect  of  jurisdiction  in  the  tribunal  that  made 
the  order,  or  a  manifest  fraud  in  the  party  procuring  it.  Matters  on  which  the  defect 
of  jurisdiction  depends  may  be  apj^arent  on  the  face  of  the  proceedings,  or  may  be 
brought  before  the  superior  court  by  afhdavit,  but  they  must  be  intrinsic  to  the 
adjudication  impeached.  Objections  on  the  ground  of  defect  of  jurisdiction  may  be 
founded  on  the  character  and  constitution  of  an  inferior  court,  the  nature  of  the 
subject-matter  of  the  inquiry,  or  the  absence  of  some  preliminary  proceeding  which 
was  necessary  to  give  jurisdiction  to  the  inferior  court.  The  objection  of  defect  of 
jurisdiction  cannot  be  entertained  if  it  rests  solely  on  the  ground  that  the  judge  has 
erroneously  found  a  fact  which  was  essential  to  the  validity  of  his  oi'der,  but  which 
he  was  competent  to  try.  Ihid.  And  see  Bradlaugh,  Ex  parte,  3  Q.  B.  D.  509  ;  43 
J.  P.  125,  and  the  cases  cited  in  "  Paley  on  Convictions,"  6th  edition,  at  p.  430; 
"Short  and  Mellor's  Crown  Office  Practice,"  p.  116. 

Where  both  parties  agreed  to  waive  this  provision,  and  stated  a  case  for  the 
opinion  of  the  court,  the  fact  that  the  corresponding  section  in  11  &  12  Vict.  c.  63, 
had  taken  away  the  certiorari,  was  held  not  to  prevent  the  court  from  determining 
the  question.  Reg.  v.  Dickenson,  7  E.  &  B.  831  ;  26  L.  J.  M.  C.  204  ;  3  Jur.  (n.s.) 
1076  ;  22  J.  P.  243. 

As  to  the  practice  relating  to  the  removal  of  convictions,  etc.,  by  certiorari,  see 
"  Paley  on  Convictions,"  chap,  iv.,  s.  2.  See  also  tlie  Croivn  Office  Rules,  Nos.  28 — 42. 
It  was  held  that  the  .six  days'  notices  to  the  justice,  under  No.  33  of  these  rules,  as  a 
preliminary  to  the  grant  of  a  wiit  of  certiorari,  must  precede  the  motion  for  a  rule 
nisi,  and  not  merely  the  motion  for  the  rule  absolute.  Ex  parte  Roberts,  50  J.  P.  567. 
An  application  for  certiorari  to  the  Queen's  Bench  Division  does  not  lie  after  con- 
viction and  judgment  in  the  superior  court.  Nallij  v.  Reg.,  16  L.  R.  Ir.  1  ;  15  Cox 
C.  C.  638. 

(b)  This  proviso  was  inserted  to  meet  the  difficulties  which  arose  in  cases  such  as 
Reg.  V.  Fielding,  17  J.  P.  243  ;  Reg.  v.  Staffordshire  {Justices  of),  16  L.  T.  (n.s.)  431  ; 
Reg.  V.  Chantrell,  L.  R.  10  Q.  B.  587  ;  44  L.  J.  M.  C.  94  ;  33  L.  T.  (n.s.)  305  ;  23 
W.  R.  707  ;  39  J.  P.  472.  It  is  now  rendered  unnecessary,  so  far  as  regards  cases 
stated  by  quarter  sessions,  for  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49),  s.  40,  provides  that  a  writ  of  certiorari  or  other  writ  shall  not  be  required  for 
the  removal  of  any  conviction,  order,  or  other  determination  for  the  purpose  of 
obtaining  the  judgment  (see  section  188)  of  a  superior  court.  In  Clark  v.  Alderbury 
Union,  29  W.  R.  334,  it  was  held  that  the  provision  rendered  a  certiorari  unnecessary 
to  bring  up  a  case  stated sessions  on  a  rating  appeal,  and  that  the  clerk  of  the  peace 
on  receiving  notice  from  the  solicitor  of  the  party  requiring  it,  should  send  up  the 
case  to  the  Crown  Office.  As  to  the  recognizances  in  such  a  case,  see  the  Crown  Office 
Rules,  Nos.  36,  38. 

-263.  ^iiy  person  who  on  any  examination  on  oath,  (a)  under  any  of  False  evidence 
the  provisions  of  this  Act,  wilfully  and  corruptly  gives  false  evidence  punishable  as 
,  shall  be  liable  to  the  penalties  inflicted  on  persons  guilty  of  wilful  and  P'^^'^^^^- 
corrupt  perjury. 

(a)  See  52  &  53  Vict.  c.  63,  s.  3,  the  effect  of  which  is  stated,  ante,  p.  1 24, 
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Section  264.  264.  A  lorit  or  pi'ocess  shall  not  he  sued  out  against  or  served  on 
Notice  of  ^''''^y  local  authority,  or  any  member  thereof,  or  any  officer  of  a  local 
action  against  authority,  or  'person  acting  in  his  aid,  for  anything  done  or  intended  to  he 
ri't &e*'^°"  (^one  or  omitted  to  he  done  under  the  provisions  of  this  Act,  until  the 
[Repealed  by  expiration  of  one  month  after  notice  in  loriting  has  been  served  on  such 
56  &  57  Vict,  local  authority,  member,  oficer,  or  pjerson,  clearly  stating  the  cause  of 
^-  ^^-^  action,  and  the  name  and  place  of  abode  of  the  intended  plaintiff,  and  of 

his  attorney  or  agent  in  the  cause  ;  and  on  the  trial  of  any  such  action  the 
plaintiff  shall  not  he  permitted  to  go  into  evidence  of  any  cause  of  action 
whicli  is  not  stated  in  the  notice  so  served ;  and  unless  such  notice  is  proved 
the  jury  shall  find  for  the  defendant. 

Every  such  action  shall  he  commenced  loithin  six  months  next  after 
the  accruing  of  the  cause  of  action,  and  not  afterwards,  and  shall  be 
tried  in  the  county  or  p)lace  luliere  the  cause  of  action  occurred,  and  not 
elsewhere. 

Any  person  to  ivhom  any  such  notice  of  action  is  given  as  aforesaid  may 
tender  amends  to  the  plaintiff,  his  attorney  or  agent,  at  any  time  ivithin  one 
month  after  service  of  such  iiotice,  and,  in  case  the  same  he  not  accepted, 
may  plead  such  tender  in  bar  ;  and  in  case  amends  have  not  been  tendered 
as  aforesaid,  or  in  case  the  amends  tendered  are  insuj^cient,  the  defendant 
may,  by  leave  of  the  court,  at  any  time  before  trial,  pay  into  court  under 
plea  such  sum  of  money  as  he  may  think  proper ;  and  if  upon  issue 
joined,  or  upon  any  plea  pleaded  for  the  whole  action,  the  jury  find 
generally  for  the  defendant,  or  if  the  plaintiff'  be  non-suited  or  judgment  he 
given  for  the  defendant,  then  the  defendant  shall  he  entitled  to  full  costs  of 
suit,  and  have  judgment  accordingly. 

This  section  is  repealed  by  tlie  Public  Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61,  post). 


Protection  of 
local  autho- 
rity and  their 
officers  from 
personal 
liability. 


265.  No  matter  or  thing  done,  and  no  contract  entered  into  by  any 
local  authority  or  joint  board  or  port  sanitary  authority,  and  no  matter  or 
thing  done  by  any  member  of  any  such  authority  or  by  any  officer  of 
such  authority  or  other  person  whomsoever  acting  under  the  direction  of 
such  authority,  shall,  if  the  matter  or  thing  were  done  or  the  contract 
were  entered  into  bond  fide  for  the  purpose  of  executing  this  Act,  subject 
them  or  any  of  them  personally  to  any  action,  liability,  claim,  or  demand 
whatsoever  ;  and  any  expense  incurred  by  any  such  authority,  member, 
officer,  or  other  person  acting  as  last  aforesaid  shall  be  borne  and  repaid 
out  of  the  fund  or  rate  applicable  by  such  authority  to  the  general 
purposes  of  this  Act. (a) 

Provided  that  nothing  in  this  section  shall  exempt  any  member  of  any 
such  authority  from  liability  to  be  surcharged  with  the  amount  of  any 
payment  which  may  be  disallowed  by  the  auditor  in  the  accounts  of 
such  authority,  and  which  such  member  authorised  or  joined  in 
authorising.(5) 

(a)  "  The  effect  of  clauses  of  this  sort  is  not  to  leave  a  complaining  party  remedi- 
less, but  to  oblige  him  to  bring  his  action  against  the  public  board  or  against  the 
commissioners  as  a  body.  .  .  .  And  any  damages  that  may  be  recovered  will  be 
payable  out  of  the  funds  at  their  disposal  under  the  provisions  for  payment  for 
damages  and  costs."  "  Addison  on  Torts,"  5th  edition,  p.  669.  In  similar  clauses  in 
other  Acts,  it  is  provided  that  the  action  shall  be  brought  against  the  clerk.  In  such 
a  case  it  has  beeu  held  that  the  clerk  is  not  liable  personally.    Wormivell  v.  Hail- 
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Mnne,  6  Bing.  668  ;  and  see  Hall  v.  Smith,  2  Bing.  L56  ;  Cane  v.  Chapman,  5  A.  &  E.  Note  to 
047.  Under  the  present  Act  the  authority  mnst  be  sued  in  their  corporate  name,  section  265. 
(See  section  7,  ante,  p.  26.)  The  effect  of  this  section  is,  therefore,  to  exempt  from 
personal  liability  every  one  who  has  lona  fide  contracted  with  tlie  local  board  to  do 
some  act  under  their  direction,  though  lie  may  thereby  cause  damage  to  another 
jierson  which  the  Act  itself  does  not  justify  or  excuse.  Thus,  where  the  defendants 
i  were  contractors  acting  under  the  direction  of  the  Metropolitan  Commissioners  of 
Sewers,  and  while  so  acting  injured  the  lalaintiff's  premises,  it  was  held  that  they 
were  not  liable.  Ward  v.  Lee,  7  E.  &  B.  426  ;  26  L.  J.  Q.  B.  142  ;  21  Jur.  557  ;  5 
W.  E.  403  ;  21  J.  P.  179.  In  Le  Feuvre  v.  Miller,  8  E.  &  B.  321  ;  26  L.  J.  M.  C. 
175  ;  21  J.  P.  436,  a  question  was  raised  and  argued  whether  a  bailiff  ^dio  executed 
a  warrant  of  distress  to  enforce  payment  of  a  rate  alleged  to  be  illegal  M'as  within 
this  section.  The  (juestion  was  not  decided,  but  the  court  seemed  to  be  of  oijinion 
tliat  the  case  was  within  the  principle  of  Ward  v.  Lee.  And  see  Southampton  and 
Itchin  Floating  Bridge  Corn'pany  v.  Southarnjiton  Local  Board,  8  E.  &  B.  801  ;  27  L.  J. 
Q.  B.  128  ;  3  Jur.  (n.s.)  1261.  But  the  etiect  of  the  section  is  not  to  relieve  a  con- 
tractor from  liability  for  the  negligence  of  himself  or  his  servants.  "  When  there  is 
no  negligence,  a  party  doing  an  act  in  obedience  to  the  l)oard  of  health  is  not  liable, 
in  that  case  he  is  very  projjerly  absolved,  and  the  siiperior  alone  is  liable,  but  if  he 
is  guilty  of  negligence  in  doing  the  act,  and  damage  ensues,  he  is  personally  liable." 
Per  Lord  Campbell,  C.J.,  in  Arthy  v.  Coleman,  6  VV.  K.  34  ;  21  J.  P.  771.  And  see 
Jones  V.  Bird,  5  B.  &  Aid.  837  ;  Clothier  v.  Webster,  12  C.  B.  (n.s.)  790  ;  31  L.  J. 
C.  P.  316.  But  a  person  who  contracts  for  works  under  a  local  board  is  not  liable 
for  an  injury  which  arises  out  of  these  works  long  after  they  are  completed  ;  for 
example,  when  after  a  sewer  has  been  laid  in  a  road  by  the  contractor,  there  is  a 
subsec^uent  subsidence,  it  being  the  duty  of  the  board  to  look  after  such  occurrences. 
Hyams  v.  Webster,  L.  E.  2  Q.  B.  264  ;  i36  L.  J.  Q.  B.  166  ;  16  L.  T.  (n.s.)  118  ;  15 
W.  E.  619  ;  31  J.  P.  439.  And  see  Smith  v.  West  Derby  Local  Board,  ante,  p.  160.  The 
cases  in  which  a  contractor  has  been  held  liable  are  to  some  extent  discussed  in  the 
notes  to  the  Public  Authorities  Protection  Act,  1893,  post.  A  surveyor  who  executed 
an  illegal  order  of  a  highway  board  was  held  to  be  personally  liable,  but  not  the 
clerk,  who  only  wrote  out  the  order.  Mill  v.  Haivker,  L.  R.  10  Ex.  92  ;  44  L.  J.  Ex. 
49  ;  33  L.  T.  (n.s.)  177  ;  23  W.  E.  348  ;  39  J.  P.  181.  This  case  was  distinguished 
in  Monks  v.  Villon,  10  L.  R.  Ir.  349.  There  works  were  executed  by  the  contractor 
of  a  drainage  board,  pursuant  to  contract  with  them  and  by  tlieir  authority,  under 
the  sujierintendence  of  the  engineer  and  his  assistants,  and  according  to  plans  and 
I  specifications  prej^ared  by  the  engineer,  who  directed  and  instructed  the  contractor, 
I  and  was  frequently  present  on  the  ground  and  saw  the  works  in  progress,  but  did  not 
further  interfere.  Some  of  the  works  were  admittedly  acts  of  trespass  to  tlie  lands  of 
the  plaintift',  as  the  board  had  not  obtained  an  assessment  of  compensation  or  paid 
such  compensation  before  entry.  It  was  held  that  the  engineer  was  not  liable  for  the 
trespass  so  committed. 

The  effect  of  the  rule,  as  above  stated,  is  to  render  the  local  board  liable  to  be  sued 
in  respect  of  damages  arising  out  of  their  negligence  in  omitting  to  cause  i^roper 
precautions  to  be  taken  in  the  exercise  of  works  which  they  order  to  be  done.  This 
was  stated  in  Ward  v.  Lee,  supra,  and  held  in  Soutliampjton  and  Itchin  Bridge  Com- 
I  pany  v.  Southampton  Local  Boarcl,  supra,  and  see  Fcdrhrother  v.  Bury  Rural  Sanitary 
j  Authority,  37  W.  E.  544.  In  the  latter  case  the  local  lioard  were  held  to  be  liable 
I  to  an  action  for  so  negligently  and  improjjerly  constructing  a  sewer  as  to  cause  a 
nuisance  by  its  discharge  and  an  injury  to  the  plaintiffs.  Again,  where  a  local  board 
had  ordered  a  new  sewer  to  be  constructed  in  their  district,  under  a  contract  and 
plans  which  did  not  provide  for  a  penstock  or  flap  required  to  prevent  the  plaintiffs' 
premises  from  being  flooded  l^y  the  inrtux  of  a  river  into  them  through  the  sewer, 
and  in  consequence  of  such  omission  they  Avere  flooded  and  greatly  damaged,  it 
was  held  that  the  local  board  were  liable.  Ruck  v.  Williams,  3  H.  &  N.  308  ;  27 
L.  J.  Ex.  357  ;  22  J.  P.  420.  Where  a  corporation  provided  an  improper  machine 
in  a  washhouse,  they  were  held  liable  for  a  damage  caused  thereby.  Coicley  v. 
Sunderland  {Mayor  of),  6  H.  &  N.  565  ;  30  L.  J.  Ex.  127,  177  ;  9  W.  E.  668  ;  25 
J.  P.  434. 

I      A  vestry  acting  as  a  sewer  authority  laid  down  a  new  sewer,  and  in  so  doing  a 
i  contractor  employed  by  them  laid  bare  a  wrought-iron  service  water  pipe,  whicli  M'as 
about  two-and-a-half  feet  below  the  surface.    The  surveyor  of  the  vestry  knew  that 
the  pipe  was  old  and  rusty,  and  likely,  therefore,  to  become  leaky.    In  filling  in  the 
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Note  to  trench  some  clay  was  put  round  tlie  pipe,  hut  not  in  such  a  quantity  or  in  such  a 
Section  265.  manner  as  to  prevent  it  from  leaking.  A  few  months  afterwards  the  pipe  leaked,  and 
the  surroundint;  clay  and  earth  being  thereby  moistened,  gave  way  under  a  heavily 
laden  van  which  the  plaintiff  was  driving,  and  the  van  being  overturned  the  plaintiff 
was  thrown  from  it  to  the  ground  and  seriously  injured.  Upon  an  action  brought  to 
recover  damages  from  the  defendants,  it  was  held  that  the  vestry  knew  or  ought  to 
have  known,  the  character  and  condition  of  the  pijje  at  the  time  it  was  laid  bare  in 
constructing  the  new  sewer,  and  consequently  were  liable  for  negligence  in  not 
having  taken  special  precautions  against  it  leaking  thereafter.  Cox  v.  Paddington 
Vestry,  64  L.  T.  (n.s.)  566. 

By  a  general  system  of  drainage  made  by  the  defendants  in  a  jjarticitlar  district, 
various  farms  in  that  district  were  drained  by  several  underground  drains,  by  which 
the  water  was  carried  through  all  such  farms.  The  defendants  let  one  of  these  farms 
to  the  plaintiff,  with  tlie  usual  covenant  for  quiet  enjoyntent  against  the  acts  of  the 
lessors  or  any  persons  lawfitlly  claiming  through  or  ttnder  them.  The  defendants 
had  previou.->ly  let  another  of  such  farms  adjoining,  but  lying  above  tlie  plaintiff's 
farm,  to  one  C.,  with  a  right  to  tise  the  drains  through  the  plaintiff's  land,  so  far  as 
they  were  adequate  to  carry  the  water  from  C.'s  farm.  C.,  during  the  plaintiff's 
tenancj^,  first,  by  excessive  user  of  the  drainage  system,  which  was  properly  con- 
structed for  the  purpose  of  drainage,  caused  the  water  passing  down  the  drains  in  his 
farm  to  escape  and  overflow  into  the  plaintiff's  farm  and  damage  his  crops.  Secondly, 
b_y  a  proper  user  by  C.  of  the  drains  passing  through  the  plaintiff's  farm,  damage  Avas 
also  done  to  a  field  in  jjlaintiff's  farm  by  the  escape  of  water  ;  but  this  arose  from  one 
of  the  drains  there  having  been  imperfectly  and  improperly  constrttcted.  It  was  held 
that  the  defendants  were  liable  to  the  plaintiff  for  a  Isreach  of  their  covenant  for 
quiet  enjoyment  in  respect  of  this  last  damage,  as  there  had  been  within  the  meaning 
of  such  covenant  a  sttbstantial  interruption  by  a  person  who  lawfullj''  claimed 
through  the  defendants,  but  that  the  defendants  were  not  liable  for  the  damage  done 
by  the  excessive  user  by  C.  of  the  drainage  system,  which  was  j^roperly  constructed, 
either  under  their  covenant  of  quiet  enjoyment,  or  under  the  law  of  trespass  or 
nuisance.  Smulerson  v.  Mayor,  dec,  of  Berwick,  13  Q.  B.  D.  517  ;  53  L.  J.  Q.  B.  559  ; 
51  L.  T.  (n.s.)  495  ;  33  W.  R.  67  ;  49  J.  P.  6. 

Where  a  right  is  given  by  statute  to  do  acts  causing  damage  to  other  persons' 
property  subject  to  the  payment  of  compeirsation,  and  the  statute  provides  a  special 
tribunal  for  assessing  the  amount  of  compensation,  if  such  tribunal  becomes  non- 
existent a  person  whose  property  has  been  damaged  by  the  exercise  of  the  statutory 
right  is  entitled  to  have  the  amount  of  compensation  assessed  in  an  action  in  the 
High  Court.  Bentley  v.  Manchester,  Sheffield,  and  Lincolnshire  Baihvay  Gompcmy 
[1891],  3  Ch.  222  ;  60  L.  J.  Ch.  641  ;  66  L.  T.  (n.s.)  22. 

It  has  already  been  observed  that  when  a  contractor  is  employed  by  a  local  board, 
this  section  does  not  free  him  from  the  consec^uences  of  his  own  negligence  or  that  of 
his  servants.  Where  negligence  on  the  part  of  such  contractor  is  proved,  and  the 
local  board  have  not  in  any  way  by  interference  or  the  like  contributed  towards  the 
wrongful  act  of  the  contractor  or  his  servants,  the  board  are  not  liable.  See  Hum- 
phreys V.  Mears,  1  M.  &  Ry.  30  ;  Duncan  v.  Findlater,  6  CI.  &  F.  894  ;  Steel  v.  South 
Eastern  Railway  Company,  16  C.  B.  550  ;  Butler  v.  Hunter,  7  H.  &  N.  826  ;  Bayley  v. 
Wolverhampton  Waterworks  Company,  7  H.  &  N.  241  ;  Foreman  v.  Canterhury  {Mayor 
of),  ante,  p  159  ;  Smith  v.  South  Western  Baihvay  Company,  L.  R.  6  C.  P.  14  ;  Hill  v. 
Neiv  River  Company,  9  B.  &  S.  303  ;  Daniel  v.  Metropolitan  Railway  Company,  L.  R. 
5  H .  L.  45 ;  35  J.  P.  708.  But  if  the  damage  arises  out  of  the  works  themselves,  or  if  the 
local  board  are  really  the  parties  executing  the  works,  the  board  are  liable.  See  Scott  v. 
Manchester  {Corporation  of ),  1  H.  &  N.  59  ;  Hole  v.  Sittinghourne  Railway  Company,  6 
H.  &  N.  488  ;  30  L.  J.  Ex.  81 ,  Blake  v.  Thirst,  2  H.  &  C.  20  ;  32  L.  J.  Ex.  188  ;  Pittsx. 
Kingsbridge  HigMvay  Board,  25  L.  T.  (n.s.)  195  ;  19  W.  R.  884.  Where  a  duty  is 
imposed  upon  apttblicbody  they  are  not  excused  from  omitting  to  jaerform  it,  or  from 
the  imperfect  or  imj^roper  performance  of  the  duty,  by  reason  of  their  having  engaged 
a  contractor  to  do  it.  See  Pickard  v.  Smith,  10  C.  B.  (n.s.)  470  ;  Gray  v.  Pullen,  5  B.  &  S. 
970  ;  34  L.  J.  Q.  B.  265  ;  29  J.  P.  69.  And  where  work  is  ordered  to  be  done  which 
is  lawful  in  itself,  but  from  which  in  the  natural  course  of  things  injurious  consequences 
are  likely  to  arise,  the  employer  must  see  that  means  are  adopted  to  prevent  such  con- 
sequences. He  cannot  relieve  himself  of  his  liability  by  enqaloying  someone  else  to  do 
what  is  necessary  to  pi'event  the  act  he  had  ordered  to  be  done  from  becoming  wrongful. 
Bower  V.  Peate,  1  Q.  B.  D,  321  ;  45  L.  J.  Q.  B.  446  ;  35  L.  T.  (n.s.)  321  ;  40  J.  P.  789  ; 
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Angus  v.  Dalton,  6  App.  Cas.  740;  50  L.  J.  Q.  B.  689;  44  L.  T.  (n.s.) 484  ;  30  W.  R.  191 ;      Note  to 

46  J.  P.  132.    And  when  persons  are  incorporated  by  statute  for  a  particular  purpose,  Section  265. 

and  have  full  powers  given  them  to  effect  that  purpose,  if  the  efl'ecting  of  it  may  occasion 

(not  only  in  the  course  of  originally  executing  the  necessary  works  for  the  req[uired 

purpose,  but  at  recurring  intervals  afterwards)  inconvenience  or  injury  to  others,  they 

may  be  treated  as  under  an  obligation  to  take,  from  time  to  time,  measures  to  prevent 

the  occuri'ence  of  sucli  inconveidence  and  injury.  Gedcles  v.  Bann  Reservoir  {Proprietors 

of),  3  App.  Cas.  430.     Of  course  a  public  board  is  not  answerable  for  damage  which 

results  from  the  negligence  of  the  ]3arty  injured,  or  of  some  other  person  independent 

of  the  public  body,  or  acting  contrary  to  or  beyond  their  directions  (see  Holclen  v. 

Liverpool  New  Gas  Gompany,  3  C.  B.  1) ;  nor  for  the  act  of  their  officer  or  agent  done 

without  their  knowledge  and  beyond  the  scope  of  his  employment.    Bolingbroke  v. 

Swindon  Local  Board,  L.  R.  9  C.  P.  575  ;  43  L.  J.  C.  P.  287  ;  30  L.  T.  (n.s.)  723  _;  23 

W.  E.  47.    In  that  case  a  local  boaid,  being  in  occupation  of  a  sewage  farm,  had  given 

to  B.  jalenary  jjowers  for  the  management  of  such  farm  in  the  most  Ijeneficial 

manner.    A  ditch  ran  between  the  farm  and  the  land  of  the  plaintiff.    With  a 

view  to  rendering  such  ditch  more  capable  of  carrying  off  the  drainage  from  the 

farm,  B.  wrongfully  went  upon  the  plaintiff's  land  and  pared  away  his  side  of  the 

ditch,  and  cut  down  so  much  of  the  brushwood  and  underwood  on  the  plaintiff's  side 

as  impeded  the  flow  of  drainage  along  the  ditch  : — Held,  that  the  acts  so  done  by  B. 

were  not  within  the  scope  of  his  employment,  and  consequently  that  the  local  board 

were  not  liable  for  them  at  the  suit  of  the  plaintiff,  there  being  no  implied  authority 

from  the  board  to  do  them.    And  see  Gharlestown  v.  London  Tramuoavs  Gompami,  36 

W.  E.  367. 

D.  contracted  with  the  defendants,  an  urban  authority,  to  supply  by  the  day  a 
driver  and  horse  to  drive  and  draw  a  watering  cart  belonging  to  the  defendants.  The 
driver  was  employed  and  paid  by  D.,  and  was  not  under  the  defendants'  direction 
and  control  otherwise  than  that  the  defendants'  inspector  directed  him  what  streets  to 
water.  In  an  action  to  recover  damages  for  injuries  caused  by  the  negligent  conduct 
of  the  driver  whilst  in  charge  of  his  cart,  it  was  held  (distinguishing  Quarman  v. 
Burnett,  6  M.  &  W.  499,  and  Rourke  v.  White  Moss  Golliery  GomjMmy,  2  C.  P.  D.  205), 
that  the  defendants  were  not  liable.  Jones  v.  Gorporation  of  Liverpool,  14  Q.  B.  D. 
890  ;  54  L.  J.  Q.  B.  345  ;  33  W.  E.  551  ;  49  J.  P.  311. 

Neither  are  a  local  board  responsible  for  accidents  arising  out  of  extraordinary 
causes,  where  all  reasonalsle  care  has  been  taken  to  jjrevent  such  as  would  arise  from 
ordinary  causes.  See  Blytli  v.  Birmingham  Waterworhs  Company,  and  the  other  cases 
cited  in  the  notes  to  section  66,  ante,  p.  92.  As  to  the  precautions  which  public  bodies 
are  required  by  law  to  take  to  prevent  iujury  from  the  exercise  of  their  powers, 
reference  may  be  made  to  Great  Western  Railway  of  Ganada  v.  Braid,  1  Moo.  P.  C. 
(n.s.)  101  ;  Biscoe  v.  Great  Eastern  Railway  Company,  L.  E.  16  Eq.  636  ;  21  W.  E. 
902. 

The  police  authorities  of  a  town  in  Scotland  had  opened  the  manhole  of  a  sewer 
in  the  middle  of  a  thoroughfare  to  clean  the  sewer.  They  had  set  up  a  winch  over 
the  hole,  and  had  protected  three  sides  of  it.  Two  men  were  at  work.  A  boy  of 
nine  years  running  along  the  street,  and  looking  over  his  shoulder,  fell  into  the  hole. 
It  was  held  that  the  police  authorities  were  not  liable,  as  they  were  doing  an  ordinary 
act  in  a  projjer  way  with  sufficient  precautions.  Adams  v.  Aberdeen  Magistrates,  11 
Ct.  of  Sess.  Cas.  4th  series,  852. 

The  liabilities  of  local  boards  as  surveyors  of  highways,  and  in  resj^ect  of  accidents 
on  highways  caused  by  their  negligence  have  already  been  considered.  See 
section  144,  ante,  p.  157. 

When  a  public  boai'd  let  the  navigation  of  a  river  and  omitted  to  give  notice  to 
the  lessee  to  repair  a  lock,  and  in  consequence  of  such  want  of  repair  a  barge  owner 
sustained  loss,  the  board  were  held  not  to  be  liable,  as  the  loss  did  not  necessarily 
result  from  the  omission.  Walker  v.  Goe,  4  H.  &  N.  350  ;  28  L.  J.  Ex.  184.  And 
where  a  corporation  were  empowered  to  improve  the  navigation  of  a  river,  and  for 
that  purpose  erected  staunches,  which  being  accompanied  with  the  accumulation  of 
filth  and  the  growth  of  weeds,  caused  the  river  to  overflow  and  damage  the  lands 
adjoining,  it  was  held  that  the  riparian  owner  had  no  ground  of  action  against 
the  corporation,  though  he  might  have  a  ground  of  compensation  under  the  section 
corresponding  to  section  308,  post.  Gracknell  v.  Thetford  {Mayor  of),  L.  R.  4  C.  P.  629  ; 
38  L.  J.  C.  P.  353. 

The  principle  on  which  a  private  person  or  company  is  liable  for  damages  occasioned 
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Note  to  by  the  neglect  of  servants,  applies  to  a  corporation  wliich  has  been  entrusted  by 
Section  265.  statute  to  perform  certain  works  and  to  receive  tolls  for  the  use  of  those  works, 
although  the  tolls,  unlike  the  tolls  received  by  the  private  person  or  company,  are 
not  applicable  to  the  use  of  the  individual  coi'porators  or  to  that  of  the  corporation, 
but  are  devoted  to  the  maintenance  of  the  works.  Mersey  Docks  and  Harbour 
Trustees  v.  Gibbs,  L.  R.  1  H.  L.  93  ;  35  L.  J.  Ex.  225  ;  14  W.  R.  872  ;  30  J.  P.  467. 
Therefore,  conservators  of  a  river  having  in  part  constructed  and  in  part  acquired 
a  towing  path,  and  having  taken  tolls  for  the  use  of  it,  were  held  liable  for 
damages  caused  by  its  defective  condition.  Winch  v.  Thames  {Conservators  of), 
L.  R.  9  C.  P.  378  ;  43  L.  J.  C.  P.  167  ;  31  L.  T.  (n.s.)  128 ;  22  W.  R.  879  ;  36 
J.  P.  646. 

When  f)ublic  commissioners  are  guilty  of  negligence  in  the  management  of  their 
works,  and  certain  persons,  to  avert  or  remove  damage  which  would  result  from  such 
negligence  to  themselves,  do  an  act  which  would  damage  a  third  person,  he  has 
a  right  of  action  against  the  commissioners  whose  negligence  was  the  primary  cause 
of  the  damage.  Collins  v.  Middle  Level  Commissioners,  L.  R.  4  C.  P.  279  ;  38 
L.  J.  0.  P.  236.  See  also  Harrison  v.  Great  Northern  Eailiuay  Govipany,  3  H.  &  C. 
231  ;  33  L.  J.  Ex.  266  ;  Biirrows  v.  March  Gas  Company,  L.  R.  7  Ex.  96  ;  41 
L.  J.  Ex.  46  ;  36  J.  P.  517. 

It  is  right  here  to  observe  that  a  local  authority  will  be  liable  for  breaches  of 
contract  and  for  civil  injuries  to  the  same  extent  as  any  other  corjjorate  body.  Hence 
in  Higgs  v.  Godwin,  27  L.  J.  Q.  B.  421  ;  31  L.  T.  (o.s.)  196,  an  action  was  brought 
against  a  local  board  for  infringing  a  patent. 

As  regards  other  proceedings  against  local  authorities,  it  may  be  stated  that  it  was 
held  that  an  action  on  the  case  Avas  not  maintainable  against  a  local  Ijoard  for  not 
paying  the  salary  of  an  organist,  which  salary  was  claimed  as  payable  out  of  certain 
moneys  of  which  the  local  board  had  become  trustees.  It  appeared  that  the  board 
had  funds  applicable  to  the  payment  of  the  salary,  but  it  was  held  that  in  the  absence 
of  a  specific  appropriation  of  a  part  of  the  fund  to  the  j^lamtiff  no  action  at  law  would 
lie,  the  projjer  remedy  being  in  equity,  or  possibly  by  mandamus.  Edwards  v. 
Lowndes,  1  E.  &  B.  81  ;  22  L.  J.  Q.  B.  104  ;  17  Jur.  412. 

In  order  to  maintain  an  action  against  a  local  board  for  jjayment  of  claims  upon 
them  payable  out  of  particular  funds,  it  must  be  shown  that  they  are  in  possession  of 
those  funds,  and  that  thev  are  available  for  payment  of  the  claim.  See  Pardoe  v. 
Price,  16  M.  &  W.  451  ;  16  L.  J.  Ex.  192  ;  Lloyd  v.  Burrup,  L.  R.  4  Ex.  63  ;  38 
L.  J.  Ex.  25  ;  19  L.  T.  (n.s.)  696.  But  in  a  case  where  a  local  board,  in  defaiilt  of 
owners  to  execute  works,  contracted  with  a  third  person  to  execute  them,  and  the 
contract  contained  a  provision  to  ■pay  him  Avlien  the  money  was  collected  from  the 
owners,  it  was  held  that  he  was  entitled  to  recover  for  the  work  done  by  him,  though 
the  money  could  not  be  recovered  from  the  owners  by  reason  of  a  defect  in  the 
notices.    Worthington  v.  Sudloiv,  ante,  p.  242. 

Where  a  vestry  took  possession  of  highways  in  respect  of  which  a  rent  was  pay- 
able to  the  representatives  of  a  former  owner  of  the  land,  they  were  held  liable  to 
an  action  for  non-payment  of  the  rent.  Sansom  v.  Shoreditch  (Vestry  of ),  L.  R.  4 
C.  P.  654  ;  38  L.  J.  C.  P.  286. 

As  to  the  liability  of  a  local  board  to  action  for  salaries  due  to  oflicers,  see  the 
notes  to  section  189,  ante,  p.  262. 

Where  a  municipal  corporation  were  sued  for  a  debt  OAving  by  them  in  tliat 
character,  it  was  held  that  they  could  set  off  a  debt  due  to  them  as  a  local  board. 
Pedder  v.  Preston  {Corporation  of),  12  C.  B.  (n.s.)  535  ;  6  L.  T.  (n.s.)  540. 

It  becomes  necessary  to  consider  how  the  judgment  recovered  against  a  local 
authority  can  be  enforced.  Where  a  judgment  was  recovered  against  the  clerk  of 
certain  conmiissioners  under  an  Improvement  Act,  and  the  sheriff  had  on  a  fi.  fa. 
seized  certain  goods  of  the  commissioners  vested  in  them  for  public  purposes,  the 
Court  of  Exchequer  refused  to  set  aside  the  writ  of  fi,.  fa.  and  subsequent  proceedings, 
but  left  the  parties  to  bring  an  action  of  trespass,  or  to  take  such  other  remedy  as 
they  might  think  proper.  Saunders  w.  Slack,  11  L.  T.  (n.s.)  484.  This  case  was 
approved  of  in  Worrall  JVaterworks  Company  v.  Lloyd,  L.  R.  1  0.  P.  719.  There 
land,  which  had  been  conveyed  to  a  local  board  for  the  purposes  of  the  Public  Health 
Acts,  was  used  as  a  reservoir  for  the  supply  of  water  to  the  district  of  the  local  board. 
A  judgment  having  been  obtained  against  the  local  board  in  the  name  of  their  clerk, 
it  was  held  that  the  land  was  liable  to  be  taken  under  a  writ  of  elegit.  Willes,  J., 
said  :  "  We  have  been  anticipated  by  the  Exchequer  in  Saunders  v.  Slack,  and  by  the 
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decision  of  the  House  of  Lords  in  the  case  of  Mersey  Docks  Trustees  v.  Gibbs  (siipra).     Note  to 

It  has  been  said  that  the  House  of  Lords  only  referred  to  the  right  of  the  plaintiff  Section  265. 

to  judgment,  and  not  to  the  execution  ;  but  the  principle  upon  which  their  decision 

rests  is  equally  applicable  to  the  right  to  execution  as  to  judgment,  and  it  was  so 

understood  in  Coe  v.  Wise,  L.  R.  1  Q.  B.  711."    If  there  be  no  property  of  the  local 

board  available  to  satisfy  the  debt,  the  proper  remedy  is  by  mandamus  to  the 

authority  to  pay  or  satisfy  the  judgment  out  of  moneys  in  their  hands  or  rates  which 

they  can  make.    A  local  authority  has  an  implied  power  to  make  a  rate  to  pay 

damages  for  injuries  caused  by  the  negligence  of  their  servants  in  the  exercise  of 

their  statu toiy  powers.    Reg.  v.  Selhy  Dam  Drainage  Commissioners  [1892],  1  Q.  B. 

348 ;  6o  L.  T.  (n.s.)  17 ;  8  T.  L.  R.  198  ;   56  J.  P.  356.     The  decisions  on 

mandamus  in  such  cases  have  already  been  noticed  :  see  the  notes  to  section  210, 

ante,  p.  278.    See  also  Webb  v.  Heme  Bay  Commissioners,  ante,  p.  321,  where  it  was 

held  that  a  mandamus  might  be  prayed  for  to  compel  the  boarcl  to  pay  the  amount 

due  out  of  monej^s  in  their  hands  without  making  a  rate  for  the  purpose  ;  and  Bush  v. 

Beavan,  ante,  p.  262,  where  a  m,andamus  was  refused  to  enforce  payment  of  a  debt 

against  commissioners,  the  debt  not  being  a  charge  on  the  local  rate,  but  clue  from 

the  commissioners  personally.    The  mandamus  may  be  claimed  in  the  same  action 

as  that  to  establish  the  debt.    Ward  v.  Lowndes,  1  E.  &  E.  940  ;  22  L.  J.  Q.  B.  40  ; 

6  Jur.  (n.s.)  247  ;  1  L.  T.  (n.s.)  268. 

In  1885,  the  plaintiff  obtained  judgment  with  costs  against  the  defendants  in  an 
action  to  restrain  them  from  discharging  sewage  into  a  watercourse  on  his  property. 
In  1890,  the  costs  were  taxed  and  the  plaintiff  obtained  a  garnishee  order  nisi 
attaching  all  the  money  belonging  to  the  defendants  in  the  hands  of  their  treasurer. 
This  order  was  discharged  by  Vaughan  Williams,  J.,  on  motion  in  vacation,  on  the 
ground  (following  Waddington  v.  City  of  Loyidon  Union,  E.  B.  &  E.  370)  that  the 
funds  attached  were  raised  by  rates  to  meet  expenses  of  the  current  year  and  not 
for  past  liabilities.  The  plaintiff  then  issued  a  writ  of  elegit  against  the  lands  of  the 
defendants,  and  the  defendants  moved  to  discharge  it  on  the  ground  that  execution 
ought  not  to  issue  against  their  lands  to  satisfy  a  debt  which  they  could  not  legally 
pay.  The  sheriff  had  not  made  his  return  to  the  writ  and  there  was  no  evidence  to 
show  whether  the  defendants  had  any  lands  which  could  be  lawfully  applied  in 
payment  of  the  debt.  It  was  held  that  the  motion  was  premature  and  must  be 
dismissed.  Jersey  {Lord)  v.  Uxbridge  Rural  Sanita7-y  Authority  (No.  1),  55  J.  P. 
165  ;  W.  N.  [1891],  p.  31  ;  7  T.  L.  R.  294.  Afterwards  the  sheriff  delivered 
under  the  writ  land  acquired  for  a  sewage  farm  on  behalf  of  a  contributory  place. 
It  was  held  that  such  land  could  not  be  taken  in  execution  to  satisfy  a  debt  pay- 
able out  of  general  expenses,  having  been  purchased  out  of  a  loan  borrowed  on  the 
credit  of  the  separate  rates  on  the  contributory  place,  and  all  proceedings  under  the 
writ  and  inquisition  were  ordered  to  l:ie  stayed.  Jersey  (Lord)  v.  Uxbridge  Rural 
Sanitary  Authority  (No.  2)  [1891],  3  Ch.  183  ;  60  L.  J.  Ch.  833  ;  64  L.  T.  (n.s.) 
858  ;  7  T.  L.  R.  568. 

When  the  local  authority  enter  into  any  contract,  they  will  be  liable  to  the  con- 
tractor in  an  action  on  the  contract  if  it  is  broken  by  them,  and  he  Avill  not  be 
compelled  to  proceed  in  equity,  or  by  mandamus,  in  the  first  place,  or  in  an  action 
on  the  case  for  the  recovery  of  his  damages.  JSfowell  v.  Worcester  {Mayor  of),  9 
Ex.  457  ;  23  L.  J.  Ex.  139  ;  2  C.  L.  R.  981  ;  18  Jur.  64  ;  Payne  v.  Brecon 
{Mayor  of),  3  H.  &  N.  572  ;  27  L.  J.  Ex.  495  ;  22  J.  P.  690.  The  judgment,  if 
given  against  a  municipal  corporation,  will  not,  however,  ojjerate  as  a  charge  upon 
the  real  estate  belonging  to  it,  unless  the  Lords  of  the  Treasury  order  this  to  be 
done.  Arnold  v.  Gravesend  {Mayor  of),  25  L.  J.  Ch.  777  ;  2  K.  &  J.  574  ;  2 
Jur.  (n.s.)  703,  nor,  as  it  seems,  upon  other  property  of  the  corporation,  according 
to  Pallister  v.  Gravesend  {Mayor  of ),  9  C.  B.  774  ;  Arnold  v.  Ridge,  13  C.  B.  745  ;  1 
C.  L.  R.  309  ;  17  Jur.  896  ;  22  L.  J.  C.  P.  235.  But  see  Worrall  Waterworks 
Com-pany  v.  Lloyd,  supra. 

Section  249,  ante,  p.  331,  should  be  mentioned  here  with  reference  to  the  taxation 
of  the  bill  of  the  solicitor  employed  by  the  local  authority. 

Where  a  local  authority  enter  into  a  contract  ultra  vires,  and  cannot  pay  the 
contractor  out  of  their  funds,  the  individual  members  of  the  board  are  not  personally 
liable  on  that  contract.  Bailey  v.  Guckson,  32  L.  T.  (o.s.)  124  ;  7  W.  R.  16. 
Whether  they  can  be  made  liable  as  on  a  personal  guarantee  may  be  a  question  ;  but 
according  to  Mount  Utefhen  v.  Lakeman,  L.  R.  5  Q.  B.  613,  no  action  would  be 
maintainable  unless  there  was  a  written  document  in  conformity  with  the  Statute 
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Note  to  of  Frauds.  This  decision  was  reversed  in  error  upon  a  different  view  of  tlie  facts 
Section  265.  taken  by  the  Court  of  Error  :  L.  E.  7  Q.  B.  196  ;  41  L.  J.  Q.  B.  67  ;  and  the  HoiTse 

  of  Lords  confirmed  the  judgment  of  the  Court  of  Error,  holding  that  there  was  a 

personal  pledge  of  credit :  L.  R.  7  H.  L.  17  ;  43  L.  J.  Q.  B.  188  ;  30  L.  T.  (n.s.)  437  ; 
22  W.  R.  617.  As  to  the  liability  of  individnal  members  of  a  board  for  an  illegal 
act  committed  by  their  officer,  but  by  their  direction,  see  Mill  v.  Haivlcei;  ante, 
p.  353.  In  a  more  recent  case  a  metropolitan  vestry  had  passed  resolutions  authorising 
certain  illegal  expenditure  out  of  the  rates.  An  action  was  brought  by  the  Attorney- 
General  at  the  relation  of  a  ratepayer,  and  by  the  ratepayer  as  plaintifl:'  against  the 
vestry  and  six  of  the  vestrymen  who  had  voted  for  the  resolution,  to  restrain  the 
proposed  application  out  of  the  rates.  It  was  not  alleged  that  any  of  the  rates  had 
been  applied  as  proposed,  it  was  merely  alleged  that  the  vestry  intended  so  to  apply 
the  rates.  It  was  held  that  the  individual  defendants  were  not  properly  made 
]5arties  for  the  purpose  of  obtaining  costs  from  them,  and  that  the  action  must  be 
dismissed  as  against  them.  Attorney- General  v.  Bermondsey  (Vestry  of),  23  Ch.  D. 
60  ;  52  L.  J.  Ch.  567  ;  48  L.  T.  (n.s.)  445  ;  31  W.  R.  463  ;  47  J.  P.  453.  It 
would  seem  from  this  case  that  if  the  money  had  in  fact  been  paid  for  the  illegal 
purpose,  the  individual  members  might  have  been  compelled  to  recoiij^  the  money 
and  pay  the  costs,  according  to  Attorney-General  v.  Compton,  1  Y.  &  C.  417. 

It  will  be  remembered  that  under  29  &  30  Vict.  c.  90,  s.  46,  re-enacted  in  section  7, 
ante,  p.  26,  every  local  board  was  incorporated  and  rendered  competent  to  sue  and  be 
sued  in  the  corporate  name.  But  under  11  &  12  Vict.  c.  63,  s.  138,  local  boards  in 
non-corporate  districts  were  to  sue  and  be  sued  in  the  name  of  their  clerk.  When 
proceedings  were  taken  in  the  name  of  the  clerk  after  the  passing  of  the  Act  which 
incorporated  the  board,  the  court  allowed  them  to  be  amended  by  substituting  the 
local  board  for  the  clerk.  See  Deeks  v.  Bailey,  21  L.  T.  (n.s.)  581  ;  Bolingbroke  {Lord}  v. 
Townsend,  L.  R.  8  C.  P.  645  ;  37  J.  P.  7  ;  Mills  v.  Scott,  L.  R.  8  Q.  B.  496  ;  37  J.  P. 
807  ;  Prior  v.  JVest  Ham  Local  Board,  15  L.  T.  (n.s.)  250. 

When  a  local  board  were  defendants  in  a  suit  in  Chancery,  and  no  answer  was  put 
in  to  the  bill,  all  the  members  of  the  board  having  resigned,  the  Vice- Chancellor 
allowed  the  plaintiff  to  take  a  decree  in  the  terms  of  the  petition.  Harding  v. 
Soutlmmpto7i  Local  Board,  32  L.  T.  (n.s.)  250. 

As  the  local  authority  are  liable  to  proceedings  in  the  courts  of  law,  so  they  are 
entitled  to  the  remedies  of  other  suitors .  Thus,  where  a  local  board  had  contracted 
with  a  sewage  company  for  the  latter  to  execute  works  for  the  removal  of  sewage, 
and  the  company  so  improperly  carried  on  the  works  that  they  drove  back  large 
C|uantities  of  the  sewage  into  the  district,  it  Avas  held  that  the  local  board  might 
maintain  a  bill  for  an  injunction,  and  that  it  was  not  required  that  the  Attorney- 
General  should  file  an  information.  Nxmeaton  Local  Board  v.  General  Seivage 
Company,  L.  R.  20  Eq.  127  ;  44  L.  J.  Ch.  561. 

See  the  Rules  of  the  Supreme  Court,  Order  XXXI.,  rule  5,  as  to  the  interrogatories 
in  actions  by  or  against  local  authorities. 

(b)  See  section  247,  sub-section  (7),  ante,  p.  327. 


JVotices. 

S66.  Notices,  orders,  and  other  such  documents  under  this  Act 
may  be  in  writing  or  print,  or  partly  in  v^Titing  and  partly  in  print ; 
and  if  the  same  require  authentication  by  the  local  authority  the  signature 
thereof  by  the  clerk  to  the  local  authority  or  their  surveyor  or  inspector 
of  nuisances  shall  be  sufficient  authentication. 

It  is  presumed  that  this  should  be  read  reddendo  singula  singulis,  so  that  the 
notices  referred  to  must  be  such  as  each  oflicer  by  virtue  of  his  office  can  properly 
sign. 

37  &  38  Vict.  c.  89,  s.  40,  rendered  the  notice  sufficient  if  it  purported  to  be  signed 
by  the  officer  ;  but  as  these  words  are  omitted,  the  signature  must  be  proved  in  any 
proceedings  where  the  notice  is  of  impoitance,  unless  it  be  admitted  by  the  opposite 
party. 

The  provision  in  the  text  was  of  importance  under  11  &  12  Vict.  c.  63,  in  respect 
of  non-corporate  districts,  where  a  certain  number  of  members  were  required  to  sign 


Notices,  &c., 
may  be 
printed  or 
written. 
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.•special  documents.    But  as  there  are  no  such  districts,  but  all  are  incorporated,  and      Note  to 
there  is  no  ref^uisition  as  to  signature  by  members,  the  section  seems  to  be  one  of  Section  266. 

extreme  caution.   

With  regard  to  the  use  of  block  signatures,  see  Osgood  v.  Nelson,  L.  R.  5  H.  L. 
648  ;  41  L.  J.  Q.  B.  329  ;  Blades  v.  Lawrence,  L.  R.  9  Q.  B.  374;  43  L.  J.  Q.  B.  133; 
30  L.  T.  (N.s.)  378  ;  22  W.  R.  643  ;  33  J.  P.  261. 

A  notice  under  section  150  on  a  jjrinted  form  filled  up  with  the  name  of  the  clerk 

I  in  print  at  the  foot  was  held  a  sufficient  signature  in  Brydges  v.  IHx,  7  T.  L.  R.  215. 

I  The  court  distinguished  Reg.  v.  Goivper,  24  Q.  B.  D.  60,  5.33  ;  59  L.  J.  Q.  B.  26,  265  ; 
62  L.  T.  (n.s.)  583  ;  38  W.  R.  408.  It  is  doubtful  whether  signature  by  a  clerk  in 
llie  name  of  the  clerk  to  the  local  board  woidd  be  sufficient.  See  France  v.  Button, 
[1891],  2  Q.  B.  208  ;  60  L.  J.  Q.  B.  488  ;  64  L.  T.  (n.s.)  793  ;  .39  W.  R.  716. 

_  267.  Notices,  orders,  and  any  other  documents (aa)  required  or  autho-  Service  of 
rised  to  be  served  under  this  Act  may  be  served  by  delivering  the  same  ^'^'I'^es. 

i  to  or  at  the  residence(a)  of  the  person  to  whom  they  are  respectively 
addressed,  or  where  addressed  to  the  owner  (A)  or  occupier  of  premises(Z*) 
by  delivering  the  same  or  a  true  copy  thereof  to  some  person  on  the 
])remises,  or  if  there  is  no  person  on  the  premises  who  can  be  so  served 
by  fixing  the  same  on  some  conspicuous  part  of  the  premises  ;(c)  they 
nuiy  also  be  served  by  post(J)  by  a  prepaid  letter,  and  if  served  by  post 
shall  be  deemed  to  have  been  served  at  the  time  when  the  letter  con- 
taijiing  the  same  would  be  delivered  in  the  ordinary  course  of  post, 

j  and  in  proving  such  service  it  shall  be  sufficient  to  prove  that  the 

I  notice,  order,  or  other  document  was  properly  addressed  and  put  into  the 

[  post. 

Any  notice  by  this  Act  required  to  be  given  to  the  owner  or  occupier 
of  any  premises  may  be  addressed  by  the  description  of  the  "  owner  "  or 
'  occupier "  of  the  premises  (naming  them)  in  respect  of  which  the 
notice  is  given,  without  further  name  or  description.(<?) 

{aa)  It  seems  that  these  words  incbule  a  summons  which  may  therefore  l)e  served 
as  provided  by  this  section.  Reg.  v.  Mead  [1894],  2  Q.  B.  124  63  L.  J.  M.  C.  128  ; 
70  L.  T.  (n.s.)  766  ;  42  AV.  R.  442  ;  58  J.  P.  448  ;  10  R.  217  ;  10  T.  L.  R.  413. 

(«)  This  word  appears  to  signify  tlie  place  of  abode,  as  in  11  &  12  Vict.  c.  63, 
s.  150,  but  it  is  a  word  not  free  from  amljiguity  in  its  application.  In  Blackwell  v. 
England,  27  L.  J.  Q.  B.  124,  the  court  said  that  the  meaning  of  the  word  residence 
had  to  be  determined  with  reference  to  the  purpose  of  the  statute  in  which  it  was 
used.  Therefore,  although  for  the  purposes  of  the  Poor  Law  Acts  it  meant  the 
place  where  a  person  lived  with  his  family,  yet  for  the  purpose  of  a  Bill  of  Sale  Act, 
which  required  the  residence  of  an  attesting  witness  to  l^e  stated,  a  business  address 
was  a  sufficient  statement  of  the  residence.  And  see  Mason  v.  Bihbij,  injra.  And  a 
person  may  have  more  than  one  residence  ;  thus  he  may  have  houses  in  different 
places,  each  of  which  may  be  called  his  residence.  JValcot  v.  Boijfield,  1  Kay,  534  ; 
18  Jur.  570. 

(b)  See  the  definition  of  oumer  in  section  4,  ante,  p.  6,  and  i)remiscs  in  the  same 
section,  ante,  p.  6. 

(c)  11  &  12  Vict.  c.  63,  s.  150,  provided  that  in  all  cases  in  which  any  notice  was 
required  to  be  given  to  the  owner  or  occupier  of  any  premises,  it  should  be  sufficient 
to  address  the  notice  to  them  by  the  description  of  the  "owner"  or  "occu])ier"  of 
the  premises,  and  that  the  notice  should  be  served  either  personally  or  by  delivering 
the  same  to  some  inmate  of  the  owner  or  occupier's  place  of  abode  :— Held,  that 
service  of  a  notice  by  delivering  it  to  the  clerk  of  an  owner  at  his  place  of  business 
was  suflacient,  section  150  being  merely  in  aid  of  service  of  notices  ;  and  per 
Martin,  B.,  that  the  service  was  good  luider  section  150,  a  place  of  business  being  a 
place  of  abode,  and  a  clerk  an  inmate  within  section  150.  Mason  v.  Bihhy,  2  H.  &  C. 
881  ;  33  L.  J.  M.  C.  105  ;  9  L.  T.  (n.s.)  692  ;  12  W.  R.  382  ;  10  Jur.  (n.s.)  519  ;  28 
J.  P.  121.  A  similar  service  was  held  sufficient  under  this  section  in  Newport 
{Mayor,  d:c.  of)  v.  Lcmg,  57  .T.  P.  199, 
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Note  to        (d)  11  &  12  Vict.  c.  63,  s,  150,  allowed  service  by  post  only  when  the  owner's 
Section  267.  place  of  abode  was  not  Avithin  the  limits  of  the  district.    There  is  no  such  distinction 
in  the  text. 

(e)  Notwithstanding  this  permission,  it  will  be  found  in  general  to  be  most 
expedient  to  ascertain,  if  possible,  the  names  of  the  owners  and  occupiers.  Much 
embarrassment  often  arises  in  dealing  with  unknown  persons. 


Appeal. 


Appeal  in 
certain  cases 
to  Local 
Government 
Board. 


268.  Where  any  person  deems  himself  aggrieved  by  the  decision 
of  the  local  authority  in  any  case  in  which  the  local  authority  are 
empowered  to  recover  in  a  summary  manner  any  expenses  incurred  by 
them,  or  to  declare  such  expenses  to  be  private  improvement  expenses, 
he  may,  within  twenty-one  days(a)  after  notice  of  such  decision, 
address  a  memorial  to  the  Local  Government  Board,  stating  the  grounds 
of  his  complaint, (c)  and  shall  deliver  a  copy  thereof  to  the  local  autho- 
rity, (<?)  the  Local  Government  Board  may  make  such  order  in  the  matter 
as  to  the  said  Board  may  seem  equitable,  and  the  order  so  made  shall  be 
binding  and  conclusive  on  all  parties. (t^) 

Any  proceedings  that  may  have  been  commenced  for  the  recovery  of 
such  expenses  by  the  local  authority  shall,  on  the  delivery  to  them  of 
such  copy  as  aforesaid,  be  stayed  ;  and  the  Local  Government  Board 
may,  if  it  thinks  fit,  by  its  order, (/)  direct  the  local  authority  to  pay  to 
the  person  so  proceeded  against  such  sum  as  the  said  Board  may  consider 
to  be  a  just  compensation  for  the  loss,  damage,  or  grievance  thereby 
sustained  by  him. 

(a)  The  corresponding  section  of  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  43), 
s.  12,  allowed  only  seven  days. 

(b)  Notice  of  apportionment  of  expenses  under  section  150  having  been  served 
upon  an  owner,  and  demand  of  payment  having  been  made  after  three  months  had 
expired,  the  owner,  deeming  himself  aggrieved  by  the  decision  of  the  local  authority, 
addressed  a  memorial,  by  way  of  appeal,  to  the  Local  Government  Board  stating  the 
grounds  of  his  complaint.  On  a  rule  for  a  prohibition  to  the  Local  Government 
Board,  it  was  held  by  the  Court  of  Appeal  that  an  ajjpeal  lay  to  the  Local  Govern- 
ment Board,  and  that  no  prohibition  ought  to  l)e  granted.  Tlie  court  held  that  the 
demand  of  payment  was  the  first  decision  from  which  an  ajDpeal  would  lie  under  this 
section.  With  regard  to  the  power  of  the  board  on  sucli  appeal,  Baggallay,  L.J., 
said  :  "  That  while  they  might  properly  refuse  to  travel  beyond  the  grounds  of 
complaint  alleged  in  the  memorial,  yet  that  they  had  jurisdiction  to  inquire  into  the 
whole  matter,  and  to  inquire  whether  the  aggregate  amount  of  the  expenses  was 
unreasonable  or  unnecessary,  as  well  as  whether  the  proportion  assessed  upon  the 
appellant  was  right."  And  Brett,  L.J.,  said  :  "  It  seems  to  me  obvious  from  the 
construction  of  the  Act,  that  the  Local  Government  Board  have  power  to  inquire 
into  every  circumstance,  however  remote,  which  could  reasonably  determine  the 
question  whether  it  was  equitable  or  not  that  a  particular  sum  should  be  paid." 
The  same  learned  judge  also  expressed  an  opinion  that  the  decision  of  the  Local 
Government  Board  was  judicial,  and  that  it  was  their  duty  to  hear  the  parties 
presenting  the  memorial,  though  not  necessarily  by  hearing  oral  evidence.  It  was 
their  duty,  however,  to  allow  the  appellant  to  know  what  was  the  answer  of  the 
local  authority  to  his  memorial,  so  as  to  let  him  reply  to  it.  Reg.  (or  Penarth)  v. 
Local  Government  Board,  10  Q.  B.  D.  309  ;  52  L.  J.  M.  C.  4  ;  48  L.  T.  (n.S.)  173  ;  31 
W.  K.  72  ;  47  J.  P.  228. 

Upon  the  hearing  of  a  complaint  to  recover  expenses  under  section  150  (ante, 
p.  176),  the  defendant  objected  that  the  places  referred  to  in  the  notice  showed  that 
part  of  the  work  had  been  executed  upon  laud  belonging  to  private  owners.  The 
magistrate  found  as  a  fact  that  the  land  did  not  belong  to  private  owners,  but 
formed  part  of  the  street  when  the  notice  was  given,  and  made  an  order  for 
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payment  of  the  amount  apportioned.    Upon  application  for  a  writ  of  certiorari  upon     Note  to 

affidavits  which  satisfied  the  court  that  the  magistrate's  finding  was  contrary  to  the  Section^268. 

fact,  it  was  held,  assuming  that  the  magistrate  had  jurisdiction  to  inquire  whether 

the  case  was  within  the  statute,  that  the  matter  was  at  least  partly  within  the 

statute,  so  as  to  give  the  magistrate  jurisdiction  and  that  the  remedy  was  not  by 

certiorari.    (See  section  262,  aiite,  p.  350.)    It  was  further  held  that  the  proper 

remedy  was  by  appeal  under  this  section  against  the  decision  of  the  local  authority. 

Ex  parte  Wake,  Beg.  v.  Sheffield  (Recorder  of),  11  Q.  B.  D.  291  ;  52  L.  J.  M.  C.  78  ;  31 

W.  K  704  ;  47  J.  P.  504  ;  affirmed  in  C.  A.,  12  Q.  B.  D.  142  ;  53  L.  J.  M.  C.  1  ;  50 

L.  T.  (n.s.)  76 ;  32  W.  E.  82  ;  48  J.  P.  197  ;  Derhj  (Mayor,  &c.,  of)  v.  Grudrjings, 

ante,  p.  189. 

Note,  however,  that  this  is  not  necessarily  the  only  method  of  appeal  against  a 
decision  of  a  local  authority.    In  Ex  parte  Wake,  Smith,  J.,  pointed  out  that  the 
appellant  might  have  obtained  a  case  under  20  ife  21  Vict.  c.  43,  or  might  have 
appealed  to  quarter  sessions  under  the  next  section  (11  Q.  B.  D.  299).    The  remedy 
given  by  this  section  may,  however,  be  more  beneficial  in  cases  where  the  groiind  of 
complaint  is  insufficient  to  obtain  a  legal  remedy,  or  where  such  legal  remedy,  if 
obtained,  would  not  satisfy  the  equity  of  the  matter.    In  the  case  last  quoted,  the 
ground  of  the  decision  was  that  as  part  of  the  work  was  executed  upon  a  street, 
there  was  some  jurisdiction  to  make  the  apportionment.    "  The  complaint,"  said 
Brett,  M.R.,  "is,  tliat  although  the  local  authority  might  pi'operly  have  determined 
to  pave  the  street,  and  might  properly  have  fixed  the  amount  to  be  expended 
thereon,  yet  the  sum  expended  Avas  not  on  the  street  only,  l3ut  was  partlj^  on  the 
street  and  partly  on  private  land,  and  that  therefore  the  decision  of  the  local 
authority  was  wrong,  that  is  to  say,  that  it  fixed  a  wrong  sr^m  to  lay  before  the 
surveyor  to  apportion,  because  it  had  not  confined  the  sum  to  that  which  had  been 
expended  on  the  street,  but  had  extended  it  to  a  larger  sum,  part  of  which  had  been 
expended  elsewhere  than  on  the  street.    The  complaint,  therefore,  if  anything,  is, 
that  the  appellant  is  aggrieved  by  the  decision  of  the  local  authority,  and  conse- 
quently it  comes  within  the  exact  terms  of  section  268,  which  has  pointed  out  the 
remedy  the  appellant  has,  namely,  that  in  respect  of  that  grievance  he  is  to  ajipeal 
to  the  Local  Government  Board.    That  is  the  particular  remedy  pointed  out  by  the 
statute,  and  it  being  one  for  a  grievance  in  resjaect  of  a  new  liability  it  is  the  only 
remedy  which  can  be  taken.    If,  therefore,  the  case  was  within  the  statute  the 
magistrate,  upon  the  summons  before  him  for  an  order  for  jiayment,  could  not 
determine  whether  the  decision  of  the  local  authority  was  right  or  wrong  ;  but 
could  only  inquire  whether  the  proper  notice  had  been  given,  and  if  it  had,  he 
could  only  make  the  order  of  payment.     It  was  then  said  that  the  magistrate 
was  bound  to  inquire  whether  the  case  was  within  the  statute  at  all,  and  that  if  the 
local  authority  had  assumed  to  cast  a  liability  on  a  person  to  do  that  which  was  not 
within  the  Act,  as  to  contribute  to  tlie  expenditure  of  paving  that  which  was  not 
a  street,  and  the  magistrate  found  that  that  was  so,  and  that  it  was  not  within 
the  Act  at  all,  then  he  had  no  jurisdiction  to  make  the  order.    But,  on  the  other 
side,  it  was  said  that  if  the  magistrate  had  jurisdiction  to  make  that  inquiry  he 
had  jurisdiction  in  the  matter,  and  if  he  came  to  a  wrong  conclusion  there  was 
an  apjjeal  to  the  quarter  sessions,  but  that  there  it  must  end,  and  there  was  no 
appeal  from  the  sessions.    Now,  it  may  be  that  the  magistrate  has  power  to  inquire 
whether  the  case  is  within  the  Act  at  all,  and  if  so,  and  he  finds  that  it  is  not 
within  the  Act,  it  may  be  that  he  has  no  jurisdiction  to  make  any  further  order.  It 
may  be  that  he  is  bound  to  make  that  inquiry,  and  that  the  only  appeal  from  the 
conclusion  he  may  come  to  is  to  the  quarter  sessions,  or  it  may  be  that  he  has  no 
power  to  make  such  inquiry  at  all.    It  seems  to  me  to  be  unnecessary  to  decide  that 
matter,  for  even  if  the  magistrate  had  jurisdiction  to  inquire  whether  the  case  was  or 
was  not  within  the  statute  at  all,  and  if  sux»posing  it  was  not,  he  had  no  jurisdiction 
to  make  any  further  order,  I  have  come  to  the  conclusion  that  this  matter  was  not 
wholly  without  the  statute.    It  would  be  without  the  statute  if  no  order  at  all  could 
have  been  made  by  the  local  authority,  but  if  any  part  of  the  expenditure  had  been 
made  in  respect  of  a  street  within  the  meaning  of  the  statute  it  is  obvious  that  as  to 
that  part  the  local  authority  might  fix  the  proper  sum  to  be  apportioned  by  the 
surveyor.    Here  it  cannot  be  denied  that  a  part  of  the  expenditure  was  in  resjject  of 
that  which  was  a  street  within  the  meaning  of  the  statute,  and  that  the  appellant 
was  a  frontager  on  that  street,  and  it  therefore  follows  that  an  order  miglit  he  made 
upon  lam  which  would  be  an  order  within  the  meaning  of  the  statute,  and  all  that 
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Note  to  could  be  said  against  it  would  be  that  although  it  might  lawfully  be  made  it  was  a 
Section  268.  wrong  order."  And  see  Bournemouth  Commissioners  v.  Watts,  14  Q.  B.  D.  87  ;  54 
L.  J.  Q.  B.  93  ;  51  L.  T.  (n.s.)  823  ;  33  W.  E.  280  ;  49  J.  P.  102.  In  that  case 
an  action  was  brought  by  a  local  authority  to  recover  paving  exi^enses  under 
section  150.  It  appeared  that  part  of  the  work,  exceeding  501,  had  been  done  by 
contractors  employed  by  the  local  authority,  but  that  no  written  contract  under 
the  common  seal  of  the  authority  had  been  made  with  them  as  provided  by 
section  174.  It  was  held  by  Smith,  J.,  that  the  objection,  if  valid,  would  have  been 
an  objection  to  the  api^ortionment  which  could  only  have  been  raised  in  the  time 
and  manner  provided  by  section  257.  But  according  to  the  above  cases  the  point 
might  have  been  raised  by  a2)peal  under  this  section.  See  also  Midland  Railioay 
Covipany  v.  JVatton,  17  Q.  B.  D.  30  ;  55  L.  J.  M.  C.  99  ;  54  L.  T.  (n.s.)  482  ;  34 
W.  R.  524  ;  50  J.  P.  405. 

In  Walthamstoio  Local  Board  v.  Staines  [1891],  2  Ch.  606  ;  60  L.  J.  Ch.  738  ; 
65  L.  T.  (n.s.)  430  ;  7  T.  L.  R.  446  ;  the  court  held  that  an  objection  to  the 
legality  of  certain  charges  for  legal  and  other  expenses  included  in  an  apportionment 
under  section  150  could  only  be  raised  by  way  of  appeal  under  this  section.  But  it 
does  not  seem  to  have  been  pointed  out  to  the  court  or  considered  that  the  objection 
might  also  have  been  taken  by  way  of  notice  disjDuting  the  ai^portionment  under 
section  257  and  decided  by  an  arbitrator. 

In  Ecdes  v.  Wirral  Sanitary  Authority,  17  _Q.  B.  D.  107  ;  55  L.  J.  M.  C.  106  ;  34 
W.  R.  412  ;  50  J.  P.  596  ;  Mathew,  J.,  referring  to  the  judgment  of  the  Master  of 
the  Rolls  in  the  Penarth  case  (supra),  said  :  "  I  should  have  thought  that  there 
was  much  weight  in  the  argument  that  the  Local  Government  Board  could  not  be 
treated  as  a  court  having  exclusive  jurisdiction  in  a  case  of  this  kind.  It  may 
be  that  if  a  party  chooses  to  resort  to  that  tribunal,  he  should  be  bound  by 
what  it  does.  But  that  it  should  otherwise  be  conclusive,  is  opposed  to  all 
principle.  It  is  not  a  court.  No  procedure  is  pointed  out,  and  the  idea  is  that 
the  Boaixl  are  to  jaronounce  what  judgment  they  choose,  though  opposed  to  law 
and  principles  of  equity,  so  long  as  they  think  it  equity.  That  question  is  well 
deserving  of  very  careful  consideration,  and  far  more  elaborate  argument  than 
it  was  necessary  to  address  to  us  in  this  case."  The  court  (Mathew  and  Smith,  JJ.) 
left  it  an  open  question  whether,  on  a  question  whether  a  street  was  a  highway 
repairable  by  the  inhabitants  at  large,  a  frontager  could  appeal  to  the  Local 
Government  Board  under  this  section. 

Section  229,  ccnte,  provides  for  another  appeal  to  the  Local  Government  Board 
against  an  order  of  a  rural  authority. 

(c)  The  memorial  should  be  written  on  foolscap  folio  paper,  and  should  be  addressed 
to  the  President  of  the  Local  Government  Board  under  cover  to  the  Secretary  of  that 
Board.  It  should  be  signed  by  the  party  aggrieved,  and  should  state  his  case  clearly, 
but  as  concisely  as  possible. 

(d)  This  provision  is  new.  Under  the  former  Act  the  local  board  might  know 
nothing  of  the  appeal  to  the  Local  Government  Board  until  long  after  it  had  been 
made.    Now  the  authority  will  have  simultaneous  notice. 

(e)  As  to  the  powers  and  duties  of  the  Board  on  such  appeal,  see  Beg.  v.  Local 
Government  Board,  supra.  See  also  Cook  v.  Ipswich  Local  Board,  ante,  p.  190.  The 
order  of  the  Board  is  only  conclusive  as  to  matters  submitted  to  the  Board.  Thus, 
where  on  an  apportionment  of  paving  expenses  under  section  150,  ante,  the  party 
addressed  a  memorial  to  the  Board  stating  the  grounds  of  his  complaint  to  be  that 
the  works  were  unnecessary,  and  were  improperly  executed,  and  at  too  high  a  price, 
and  that  it  was  inequitable  to  charge  him  with  the  whole  expenses  he  being  the 
only  frontager,  and  the  Board  held  a  local  inquiry  and  confirmed  the  apportionment : 
it  was  held  that  nevertheless  on  proceedings  to  enforce  the  apportionment  before  the 
justices  the  party  might  take  the  objection  that  the  street  was  a  highway  repairable 
by  the  inhabitants  at  large.    Seabrooke  v.  Grays  Thurrock  Local  Board,  8  T.  L.  R.  19. 

(/)  It  is  a  question  how  this  order  can  be  enforced.  It  is  not  an  order  to  which 
section  294,  post,  applies.  But  according  to  Reg.  v.  Walker,  L.  R.  10  Q.  B.  355  ;  44 
L.  J.  M.  C.  169  ;  33  L.  T.  (n.s.)  167  ;  40  J.  P.  230,  the  local  authority  might,  perhaps, 
be  indicted  for  a  misdemeanor  if  they  disobeyed  it.  And  possibly  obedience  might 
be  compelled  by  mandamus. 

Section  295,  post,  provides  for  the  publication  of  the  order  if  the  board  should 
require  it  to  be  published. 
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269.  Where  any  person  deems  himself  aggrieved(a)  by  any  rate  Section  269. 
made  under  the  provisions  of  this  Act, (6)  or  by  any  order,  conviction.  Appeal  to 
judgment,  or  determination  of  or  by  any  matter  or  thing  done  by  any  quarter 
court  of  summary  jurisdiction,(c)  such  person  may  appeal  therefrom,  ^^'^epealed  as 
subject  to  the  conditions  and  regulations  following  -.{d)  to  words  in 

italics  by 

(1.)  The  appeal  shall  be  made  to  the  next  court  of  quarter  sessions(«')  '^^^g^'^ 
/or  the  county,  division,  or  place  in  icliich  the  cause  of  appeal  ^' 
has  arisen,  holden  not  less  than  tiuerity-one  days  after  the  demand 
of  the  rate  or  the  decision  of  the  court  from  lohich  the  appecd  is 
made  : 

(2.)  IVie  appellant  shall,  ivithin  fourteen  days  after  the  cause  of  aj'>p)eal 
has  arisen,  give  notice  to  the  other  party  and  to  tlie  authority 
or  court  of  summary  jurisdiction  hy  wliose  act  he  deems  himself 
aggrieved,  of  his  intention  to  appeal,  and  of  the  ground  thereof : 

(3.)  The  appellant,  shall  immediately  after  such  notice,  enter  into  a 
recognizance  before  a  justice  of  the  peace,  with  tioo  suflcient 
sureties,  conditioned  personally  to  try  such  appeal,  and  to  abide 
the  judgment  of  the  court  thereon,  and  to  pay  such  costs  as  may 
be  aioarded  by  the  court,  or  give  such  other  security  by  deposit  of 
money  or  otherioise  as  the  justice  may  allow  : 

(4.)  Where  the  app>ellant  is  in  custody  the  justice  may,  on  the  appellant 
entering  into  such  recognizance  or  giving  such  other  security  as 
aforesaid,  release  him  from  custody. 

(5.)  On  appeals  under  this  Act  against  any  rate  the  court  of  appeal 
shall  have  the  same  power  to  amend  or  quash  any  rate  or 
assessment,(/)  and  to  award  costs  between  the  parties  to  the 
appeal  as,  is,  or  may  by  law  be  vested  in  any  court  of  quarter 
sessions  with  respect  to  amending  or  quashing  any  rate  or 
assessment,  or  awarding  costs,  on  appeals  with  respect  to  rates 
for  the  relief  of  the  ■^oor;{g)  and  the  costs  awarded  by  the 
said  court  under  this  Act  may  be  recovered  in  the  same 
manner  in  all  respects  as  costs  awarded  on  the  last-mentioned 
appeals  :(/«)  Provided  that,  notwithstanding  the  quashing  of 
any  rate  appealed  against,  all  moneys  charged  by  such  rate 
shall,  if  the  court  of  appeal  think  fit  so  to  order,  be  levied 
as  if  no  appeal  had  been  made,  and  such  moneys,  when  paid, 
shall  be  taken  as  payment  on  account  of  the  next  effective 
rate  for  the  purposes  in  respect  of  which  the  quashed  rate  was 
made  ;(«') 

(6.)  In  the  case  of  other  appeals  the  court  of  appeal  may,  if  it  thinks 
fit,  adjourn  the  appeal,  and  on  the  hearing  thereof  may  confirm, 
reverse,  or  modify  the  decision  of  the  court  of  summary  juris- 
diction, or  remit  the  matter  to  the  court  of  summary  jurisdic- 
tion, with  the  opinion  of  the  court  of  appeal  thereon,  or  make 
such  other  order  in  the  matter  as  the  court  thinks  just.  The 
court  of  appeal  may  also  make  such  order  as  to  costs  to  be 
paid  by  either  party  as  the  court  thinks  just  -.(k) 
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Section  269.     (7.)  The  decision  of  the  court  of  appeal  shall  be  binding  on  all 
parties  :(/)    Provided  that  the  court  of  appeal  may,  if  such 
court  thinks  fit,  state  the  facts  specially  for  the  determination 
of  a  superior  court,  (m) 

(a)  As  to  who  is  a  party  aggrieved,  see  the  note  to  section  253,  ante,  p.  336.  A 
Town  Improvement  Act  gave  a  light  of  appeal  against  any  order  of  the  commissioners 
to  any  pei'son  aggrieved  by  it.  At  a  meeting  of  ratepayei's  it  was  resolved  that  the 
commissioners  be  empowered,  ont  of  the  town  funds  raised  under  the  Act,  to  prose- 
cute an  application  to  Parliament  for  a  local  Act.  The  application  failed.  The 
commissioners  made  an  order  for  payment  of  the  expenses  out  of  the  town  funds. 
The  mover  of  the  resolution,  enij)owering  the  commissioners  to  promote  the  bill 
appealed  as  a  ratepayer  against  this  order  : — Held,  that  he  was  precluded  from 
appealing  as  aggrieved  by  an  act  which  he  had  sanctioned.  Hmrup  v.  Bayley, 
6  E.  &  B.  218  ;  25  L.  J.  M.  C.  107  ;  20  J.  P.  627.  In  a  recent  case  the  mortgagee  of 
licensed  premises  was  held  to  be  entitled  to  appeal,  as  a  person  aggrieved,  against  the 
refusal  of  justices  to  renew  the  license  to  the  premises.  Garrett  v.  Middlesex  J  J., 
12  Q.  B.  D.  620  ;  53  L.  J.  M.  C.  80  ;  32  W.  R.  646;  48  J.  P.  357.  And  see  Eeg.  v. 
London  JJ.,  infra;  Drapers'  Company  v.  Hadden,  57  J.  P.  200  ;  9  T.  L.  R.  36. 

(6)  A  question  was  raised  in  Eicardo  v.  Maidenhead  Local  Board,  2  H.  &  N.  257  ; 
27  L.  J.  M.  C.  73  ;  21  J.  P.  359,  whether  an  appeal  lay  against  an  order  of  justices 
ordering  payment  of  a  rate  which  has  not  itself  been  appealed  against.  The  court 
did  not  decide  the  question.  But  the  case  was  decided  under  11  &  12  Vict.  c.  43,  sec- 
tion 103  of  which  enabled  justices  to  enforce  a  rate  by  warrant  without  order.  Under 
the  present  Act  an  order  is  necessary  (see  section  256,  ante,  p.  339),  and  there  seems 
to  be  no  reason  why  an  appeal  should  not  lie.  It  may  still  be  doubted,  however, 
whether  on  such  appeal  objection  could  be  taken  which  goes  to  the  valiclity  of  the 
rate  as  distinguished  from  the  jurisdiction  of  justices  to  enforce  it.  It  seems  that  an 
appeal  does  not  lie,  in  the  case  of  the  poor  rate,  against  a  warrant  to  enforce  payment. 
See  Reg.  v.  Kent  {Justices  of),  Ex  parte  Roots,  IQ  L.  T.  (n.s.)  673.  The  objections 
which  can  be  taken  before  justices  when  proceedings  are  taken  before  them  to 
enforce  payment  of  a  rate  are  discussed  at  47  J.  P.  163.  And  see  Reg.  v.  Hannam  ; 
Bates  V.  Flumstead  {Overseers  of),  ante,  p.  341. 

The  usual  objections  which  are  raised  before  justices  are  that  the  defendant 
was  not  in  occupation  of  the  rated  premises,  or  that  the  premises  are  beyond  the 
district. 

(c)  For  the  definition  of  the  phrase  "  court  of  summary  jurisdiction,"  see  section  4, 
ante,  p.  22. 

It  is  to  be  noticed  that  the  words  "order,  conviction,  judgment,  or  determination 
of  or  by  any  matter  or  thing  done  by,"  may  not  enable  a  prosecutor  in  a  criminal  matter 
to  appeal  if  the  information  laid  by  him  is  heard  and  dismissed.  It  is  a  general 
rule  that,  except  where  there  is  express  statutory  provision  to  the  contrary,  appeal 
does  not  lie  against  a  dismissal  or  acquittal  in  criminal  proceedings.  In  a  recent 
case,  Payne  v.  Uxbridye  Sanitary  Authority,  45  J.  P.  327,  information  had  been  laid 
against  the  defendants  for  sending  sewage  into  a  tributary  of  the  river  Thames 
contrary  to  the  provisions  of  the  Thames  Conservancy  Act.  That  Act  gave  an  aj^peal 
"if  any  jjerson  shall  feel  aggrieved  by  any  adjudication  or  determination  of  any 
justice  with  respect  to  any  penalty  or  forfeiture  under  the  provisions  of  this  Act." 
The  Middlesex  Quarter  Sessions  held  that  this  enabled  them  to  hear  an  appeal 
from  the  decision  of  the  justices  who  had  dismissed  the  information.  But  the 
Queen's  Bench  Division  granted  a  prohibition,  holding  that  the  Act  gave  no  power 
of  appeal  when  the  information  was  dismissed.  Reg.  v.  Middlesex  {Justices  of),  45  J.  P. 
420.  The  Highway  Act,  1835,  s.  104,  gives  a  right  of  appeal  to  any  person  who  shall 
think  himself  aggrieved  by  "any  order,  conviction,  judgment,  or  determination 
made,  or  by  any  other  matter  or  thing  done  by  anj  justice  or  other  person  in  pur- 
suance of  this  Act."  A  summons  under  section  72  against  a  person  for  wilfully 
obstructing  a  highway  was  dismissed,  and  it  was  held  that  the  informant  had  no 
right  of  appeal.  Reg.  v.  London  JJ.,  25  Q.  B.  D.  357  ;  55  J.  P.  56.  Lord  Cole- 
ridge, C.J.,  in  his  judgment,  said  :  "I  do  not  deny  that  this  is  a  'determination 
made'  by  the  justice,  and  may  be  'a  matter  or  thing  done  by  the  justice  in  pur- 
suance of  this  Act;'  and,  therefore,  if  it  were  enoiigh  to  find  a  word  or  two  in  a 
section  of  this  kind  which  would  carry  an  appeal,  the  argument  for  the  appellant 
would  be  entitled  to  succeed,  for  there  are  words  capable  of  the  meaning  contended 
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for.  But  that  is  not  quite  the  Avay  in  which  the  section  should  be  regarded,  when  we     Npte  to 
are  asked  to  hohl  that  there  is  an  appeal  after  acquittal,  which  is  prima  facie  not  Section  269. 
given  by  law.    A  person  is  prosecuted  for  sonae  breach  of  the  law,  which  is  to  be 
proved  in  a  particular  way.    The  general  principle  of  law  is  that,  if  acquitted,  he  is 
not  to  be  a  second  time  vexed." 

((/)  The  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  32,  provided  as 
follows  :  "  Where  a  person  is  authorised  by  any  past  Act  to  ajijjeal  from  the  convic- 
tion or  order  of  a  court  of  summary  jurisdiction  to  a  court  of  general  or  quarter 
sessions,  he  may  appeal  to  such  court,  subject  to  the  conditions  and  regulations  con- 
tained in  this  Ad  with  respect  to  an  appeal  to  a  court  of  general  or  quarter  sessions  : 
Provided  that  where  any  such  appeal  is  in  accordance  with  the  conditions  and 
regulations  prescribed  by  the  Act  authorising  the  appeal,  so  far  as  the  same  is  unre- 
,  pealed,  such  appeal  shall  not  be  deemed  invalid  by  reason  only  that  it  is  not  in 
accordance  witli  the  conditions  and  regulations  contained  in  this  Act.  Where  any 
past  Act,  so  far  as  unrepealed,  jsrescribes  that  any  appeal  from  the  conviction  or  order 
of  a  court  of  summary  jurisdiction  shall  be  made  to  the  next  court  of  genei'al  or 
quarter  sessions,  such  appeal  shall  l)e  made  to  the  next  practicaljle  court  of  general  or 
quarter  sessions  having  jurisdiction  in  the  county,  borough,  or  place  for  which  the 
court  of  summary  jurisdiction  acted,  and  held  not  less  than  fifteen  days  after  the  day 
on  which  the  decision  was  given  upon  which  the  conviction  or  order  appealed  against 
was  founded." 

It  will  be  observed  that  the  section  just  qTToted  gave  a  power  of  appeal  against  a 
conviction  or  order  of  a  court  of  summary  jurisdiction,  according  to  the  conditions  or 
regulations  of  the  Summary  Jurisdiction  Act  or  of  this  Act,  as  the  appellant  might 
think  fit  to  elect. 

The  Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43),  repealed  the  text  from 
the  words  "for  the  county,"  in  sub-section  (i)  to  the  end  of  sub-section  (4),  and  also 
sub-sections  (6)  and  (7)  so  far  as  relates  to  an  appeal  against  an  order  or  conviction  of  a 
court  of  summary  jurisdiction. 

The  same  Act  provides  by  section  6  that  all  appeals  must  now  be  brought  subject 
to  the  conditions  and  regulations  of  the  Summary  Jurisdiction  Act,  1879,  and  the 
procedure  under  that  Act  must  now  be  followed  in  appeals  under  this  Act  against 
any  conviction  or  order  of  a  court  of  summary  jurisdiction.  See  Shingler  v.  Smith,  17 
Q.  B.  D.  49  ;  55  L.  J.  M.  C.  147  ;  54  L.  T.  759  ;  54  W.  R.  490  ;  51  J.  P.  152.  The 
procedure  here  referred  to  is  contained  in  section  31  of  the  Summary  Jurisdiction 
Act,  1879,  which  is  as  follows  :— 

"  Where  any  person  is  authorised  .  .  .to  appeal  from  the  conviction  or  order  of 
a  court  of  summary  jurisdiction  to  a  court  of  general  or  quarter  sessions,  he  may 
appeal  to  such  court  subject  to  the  conditions  and  regulations  following  : — 

"(1.)  The  appeal  shall  be  made  to  the  prescribed  court  of  general  or  quarter 
sessions,  or,  if  no  court  is  i^rescribed,  to  the  next  practicable  court  of  general 
or  qiaarter  sessions  having  jurisdiction  in  the  county,  borough,  or  place  for 
which  the  said  court  of  summary  jurisdiction  acted,  and  holden  not  less  than 
fifteen  daj'^s  after  the  day  on  which  the  decision  was  given  upon  which  the 
conviction  or  order  was  founded  ;  and 

"  (2.)  The  appellant  .shall,  within  the  prescribed  time,  or,  if  no  time  is  prescribed, 
within  seven  days  after  the  day  on  which  the  said  decision  of  the  court 
was  given,  give  notice  of  appeal  by  serving  on  the  other  party  and  on 
the  clerk  of  the  said  court  of  summary  jurisdiction  notice  in  writing  of 
his  intention  to  appeal,  and  of  the  general  grounds  of  such  appeal ;  and 

"(3.)  The  appellant  shall,  within  the  prescribed  time,  or  if  no  time  is  prescribed, 
within  three  days  after  the  day  on  which  he  gave  notice  of  appeal,  enter  into 
a  recognizance  l)efore  a  court  of  summary  jurisdiction,  with  or  without  a 
surety  or  sureties  as  the  court  may  direct,  conditioned  to  appear  at  the  said 
sessions,  and  to  try  such  appeal,  and  to  abide  the  judgment  of  the  court  of 
appeal  thereon,  and  to  pay  such  costs  as  may  be  awarded  by  the  court  of 
appeal,  or  the  appellant  may,  if  the  court  of  summary  jurisdiction  before 
whom  tlie  appellant  appears  to  enter  into  a  recognizance  think  it  expedient, 
instead  of  entering  into  a  recognizance,  give  such  other  security  by  deposit 
of  money  with  the  clerk  of  the  court  of  summary  jurisdiction  or  otherwise 
as  that  court  deem  sufficient  ;  and 
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Note  to  "(4-)  Where  the  appellant  is  in  custody,  the  court  of  summary  jurisdiction  before 
Section  269.  whom  the  appellant  appears  to  enter  into  a  recognizance  may,  if  the  court 

  think  fit,  on  the  ajJiaellant  entering  into  such  recognizance,  or  giving  such 

other  security  as  aforesaid,  release  him  from  custody  ;  and 

"  (5.)  The  court  of  ajipeal  may  adjoi^rn  the  hearing  of  the  appeal,  and  upon  the 
hearing  thereof,  may  confirm,  reverse,  or  modify  the  decision  of  the  court  of 
summary  jurisdiction,  or  remit  the  matter,  with  the  opinion  of  the  court  of 
appeal  theieon,  to  a  court  of  summary  jurisdiction  acting  for  the  same 
county,  boi'ough,  or  place  as  the  court,  by  whom  the  conviction  or  order 
appealed  against  was  made,  or  may  make  such  other  order  in  the  matter  as 
the  court  of  appeal  may  think  just,  and  may  by  swch  order  exercise  any 
power  which  the  court  of  summary  jurisdiction  might  have  exercised,  and 
such  order  shall  have  the  same  effect,  and  may  be  enforced  in  the  same 
manner,  as  if  it  had  been  made  by  the  court  of  summary  jurisdiction.  The 
court  of  appeal  may  also  make  such  order  as  to  costs  to  be  paid  by  either 
party  as  the  court  may  think  just ;  and 

"  (6.)  Whenever  a  decision  is  not  confirmed  by  the  court  of  appeal,  the  clerk  of  the 
peace  shall  send  to  the  clerk  of  the  court  of  summary  jurisdiction  from  whose 
decision  the  appeal  was  made,  for  entry  in  his  register,  and  also  endorse  on 
the  conviction  or  order  appealed  against,  a  memorandum  of  the  decision  of 
the  court  of  appeal,  and  whenever  any  copy  or  certificate  of  such  conviction 
or  order  is  made,  a  copy  of  such  memorandum  shall  be  added  thereto,  and 
shall  be  sufficient  evidence  of  the  said  decision  in  every  case  where  such 
copy  or  certificate  would  be  sufficient  evidence  of  such  conviction  or 
order  ;  and 

"  (7.)  Every  notice  in  writing  required  by  this  section  to  be  given  by  an  appellant 
shall  be  in  writing  signed  by  him,  or  by  his  agent  on  his  behalf,  and  may  be 
transmitted  as  a  I'egistered  letter  by  the  post  in  the  ordinary  way,  and  shall 
be  deemed  to  have  been  served  at  the  time  when  it  would  be  delivered  in 
the  ordinary  course  of  the  post." 

It  should  be  observed  that  the  foregoing  section  supersedes  the  procedure  in  the 
text  only  in  so  far  as  the  latter  relates  to  an  appeal  from  a  conviction  or  order  of  a 
court  of  summary  jurisdiction.  Other  appeals,  such  as  appeals  against  rates,  will 
continue  to  be  regulated  by  the  text.  Upon  the  construction  of  section  31  of  the 
Summary  Jurisdiction  Act,  1879,  there  have  been  several  important  decisions  which 
should  here  be  noted.  On  the  hearing  of  an  appeal  it  ajipeai'ed  that  two  notices  of 
appeal  had  been  given  within  the  prescribed  time.  The  appellant  elected  to  proceed 
upon  the  second,  which  was  found  bad  for  want  of  the  prescribed  recognizance.  It 
was  held  that  the  first  remained  good,  and  that  the  api^ellant  was  entitled  to  proceed 
upon  it  after  failing  on  the  second.  Reg.  v.  TF olverliampton  {Recorder  of),  36  W.  E. 
650.  Under  sub-section  (2)  service  of  notice  of  appeal  is  sufficient  if  served  on  the 
justices'  clerk,  and  it  is  not  necessary  that  it  should  be  addressed  to  the  convicting 
justices.  Recj.  v.  Essex  J  J.  [1892],  1  Q.  B.  490  ;  61  L.  J.  M.  C.  120  ;  66  L.  T.  (n.s.) 
676  ;  40  W.  E.  446  ;  17  Cox  C.  C.  521  ;  56  J.  P.  375  ;  Reg.  v.  Glamorganshire  JJ. 
[1892],  1  Q.  B.  621  ;  61  L.  J.  M.  C.  169  ;  66  L.  T.  (n.s.)  444  ;  40  W.  E.  436  ;  56  J.  P. 
437.  The  recognizance  cannot  be  entered  into  before  the  notice  of  appeal  has  been 
given.  Reg.  v.  Anglesey  JJ.  [1892],  2  Q.  B.  29  ;  61  L.  J.  M.  C.  143  ;  67  L.  T.  (n.s.) 
322 ;  17  Cox  C.  C.  563  ;  56  J.  P.  552.  It  may,  however,  be  entered  into  before  any 
court  of  summary  jurisdiction  whether  in  the  same  county  or  not,  provided  the  court 
has  the  notice  and  grounds  of  aj)peal  before  it.  Reg.  v.  Durham  JJ.  ;  Ex  parte 
Neivtou  [1895],  1  Q.  B.  801 ;  64  L.  J.  M.  C.  147;  72  L.  T.  (n.s.)  465;  43  W.  E.  423; 
59  J.  P.  264. 

(e)  Where  an  adjourned  sessions  intervenes,  the  time  must  be  calculated  with 
reference  to  the  first  day  of  the  next  quarter  sessions,  and  not  with  reference  to  the 
first  day  of  the  adjourned  sessions.  Reg.  v.  Lancashire  JJ.,  34  L.  T.  (n.s.)  124  ;  40 
J.  P.  438.  And  see  Rcmnsley  v.  Hutchinson,  L.  E.  6  Q.  B.  305  ;  40  L.  J.  M.  C.  97  ; 
23  L.  T.  (n.s.)  843  ;  19  W.  E.  436  ;  35  J.  P.  501. 

The  phrase  "  next  session  "  means  the  next  sessions  at  which  an  effectual  trial  can 
be  had  after  the  proper  notices  have  been  given.  Therefore,  where  a  rate  was  made 
on  the  20tli  March,  and  the  notices  for  the  next  quarter  sessions,  held  on  the  6th 
April,  must  have  been  given  on  the  22nd  March,  it  was  held  that  the  appeal  might 
be  brought  at  the  July  quarter  sessions  without  being  entered  and  respited  at  the 
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April  sessions.    Eeg.  v.  Surrey  {Justices  of),  6  Q.  B.  D.  100  ;  50  L.  J.  M.  C.  10  ;  43     Note  to 
L.  T.  (N.s.)  500  ;  29  W.  R.  260  ;  45  J.  P.  93.  Section  269. 

In  anotlier  case  all  the  preliminaries  to  an  appeal  at  the  next  quarter  sessions  were 
duly  observed,  but  at  the  sitting  of  the  court  the  quarter  sessions  refused  to  allow 
the  appeal  to  be  entered,  on  the  ground  that  by  a  rule  of  the  sessions  an  appeal  must 
be  entered,  and  grounds  of  ajapeal  deposited  with  the  clerk  of  the  peace  three  clear 
days  before  the  first  day  of  the  sessions  ;  and  the  sessions  made  an  order  for  10^.  costs 

j   to  the  respondents,  under  12  &,  13  Vict.  c.  45,  s.  6,  as  on  an  appeal  which  had  not 

I  been  entered  or  prosecuted.  This  order  having  been  brought  up  and  a  rule  to  quash 
it  obtained  : — Held,  that  the  rule  of  sessions  amounted  to  imposing  an  additional 
condition  to  the  appeal  which  the  statute  had  n(jt  imposed,  and  was  more  than  a  mere 
rule  of  practice  which  it  might  be  competent  for  the  sessions  to  make  ;  and  that  the 
order  for  costs  must  Ije  quashed.  Reg.  v.  Paivlett,  L.  R.  8  Q.  B.  491  ;  42  L.  J.  M.  C. 
157  ;  29  L.  T.  (n.s.)  390  ;  37  J.  P.  775. 

j  It  has  already  been  stated  that  the  repeal  of  a  portion  of  this  section  effected  by 
the  Summary  Juiisdiction  Act,  1884,  is  only  a  repeal  so  far  as  relates  to  appeals  from 
convictions  or  orders  of  a  court  of  summary  jurisdiction.  The  definition  of  the  term 
"court  of  summary  jurisdiction,"  in  the  Interpretation  Act,  1889  (52  &  53  Vict, 
c.  63),  s.  13,  e.xtends  its  meaning  so  as  to  include  justices  acting  under  any  statute  or 
by  virtue  of  his  or  their  commission  or  by  the  common  law.  The  new  procedure  as 
to  appeals  will,  therefore,  apply  to  nearly  every  act  or  decision  of  justices  under  this 
Act.  See  Eeg.  v.  Glamorganshire  JJ.,  supra,  and  the  cases  cited  at  p.  22,  ante.  But 
there  are  some  matters  to  which  it  will  not  apply,  and  with  regard  to  which  the  pro- 
cedure prescribed  in  the  text  must  still  be  followed.  Notably  this  is  the  case  in 
appeals  against  rates,  which  are  not  convictions  or  orders.  In  Beg.  v.  Barnet  Bural 
Sanitary  Authority,  1  Q.  B.  D.  558  ;  45  L.  J.  M.  C.  105  ;  35  L.  T.  (n.s.)  362  ;  40  J.  P. 
341  ;  an  order  was  made  on  the  appellants,  under  section  48  of  this  Act,  on  the  6th 
Septend^er,  and  served  on  them  on  the  24tli.  The  appellants  on  the  2nd  of  October 
served  on  the  respondents  notice  of  appeal  to  the  sessions.  It  was  held  that  the  time 
for  notice  of  appeal  ran  from  the  date  of  the  decision,  and  not  from  the  service  of  the 
order  of  justices,  and  consequently  that  the  notice  was  too  late.  Blackburn,  J., 
said  :  "  Whei'e  the  appeal  is  against  a  rate,  the  '  cause  of  appeal '  would  prima  jfacie 
Ije  upon  notice  of  the  rate,  but  where  the  appeal  is  from  any  order  or  conviction,  one 
would  cevtainly  jjrimd  facie  say  that  as  soon  as  the  order  is  made  the  party  has  a  right 
to  appeal,  and  is  not  bound  to  wait  until  the  order  is  served." 

It  is  to  be  noticed  also  that  tlie  new  enactment  requires  that  the  notices  of  appeal 
should  be  in  writing.    This  was  formerly  unnecessarj'. 

Where  the  quarter  sessions  have  refused  to  hear  an  appeal  on  the  ground  of  the 
insuiticiency  of  the  nolices,  and  a  mandamus  is  apjalied  ior  to  compel  them  to  hear, 
the  court  will,  upon  the  argument  against  the  rule,  determine  the  question  of  the 

j    sufiiciencj'  or  insufficiency  of  the  notices.    Curtis,  Ex  parte,  3  Q.  B.  1).  13  ;  47  L.  J. 

,    M.  C.  35  ;  26  W.  R.  210  ;  42  J.  P.  87. 

(/)  Therefore,  it  was  held  that  the  sessions  might  quash  a  rate  which  showed  by 
the  estimate  pretixed  to  the  rate  that  it  was  made  for  purposes  which  were  illegal. 

\    Beg.  V.  Worksop  Local  Board,  21  J.  P.  451. 

Ig)  41  Geo.  3,  c.  23,  ss.  1—6,  and  6  &  7  Will.  4,  c.  96,  s.  7,  provide  for  the 
amending  and  quashing  of  poor  rates,  and  17  Geo.  2,  c.  38  ;  41  Geo.  3,  c.  23,  s.  8  ; 
and  6  &  7  Will.  4,  c.  96,  s.  7,  provide  for  the  awarding  and  recovery  of  costs  in  appeals 
against  such  rates. 

(/t)  That  is,  in  one  of  the  following  modes  : — (1)  By  indictment  for  disobedience  of 
the  order  of  sessions  ;  (2)  by  order  enforced  as  provided  liy  12  &  13  Vict.  c.  45,  s.  5, 
i.e.,  by  distress  under  11  &  12  Vict.  c.  43,  s.  27  (but  see  Beg.  v.  Huntley,  23  L.  J.  M.  C. 
106)  ;  and  (3)  by  removal  of  tlie  order  into  the  Queen's  Bench  Division  to  be  there- 
after enforced  as  a  rule  of  court  by  the  ordinary  writ  of  execution  (12  &  13  Vict, 
c.  45,  s.  18). 

(i)  This  provision  is  the  same  as  that  in  41  Goo.  3,  c.  23,  s.  1,  respecting  the  poor 
rate.  Under  that  section  it  was  held  that  where  a  rate  was  reduced  on  appeal,  and 
the  person  rated  had  during  the  apjjeal  paid  on  the  irnreduced  assessment,  the  o\  er- 
seers  nuglit,  in  subsec[uent  rates,  credit  him  for  the  excess  ]jaid  without  an  order  of 
sessions.  Becj.  v.  Parker,  7  E.  &  B.  155  ;  26  L.  J.  Q.  B.  313  ;  3  Jur.  (n.s.)  771  ;  21 
J.  P.  549.  And  see  also  as  to  the  construction  of  the  section.  Beg.  v.  JJ.  of  Kingston, 
27  L.  J.  M.  C.  199  ;  23  J.  P.  4,  5. 
'I  Qc)  This  sub-section  and  the  next  are  repealed  so  far  as  relates  to  an  appeal  against 
I     an  order  or  conviction  of  a  court  of  summary  jurisdiction :  47  &  48  Vict,  c.  43, 


868 


THE  PUBLIC  HEALTH  ACT,  1875. 


Note  to  Section  5  of  that  Act  substitutes  the  corresponding  provisions  of  the  Summary 
Section  269.  Jurisdiction  Acts. 

With  reference  to  the  provision  as  to  costs,  it  must  be  observed  that  this  enactment 
gives  no  power  to  award  costs  against  convicting  justices.  Reg.  v.  Goodhall,  L.  R.  9 
Q.  B.  557  ;  43  L.  J.  M.  C.  119  ;  38  J.  P.  616.  An  information  was  laid  by  M.,  who 
was  the  surveyor  of  a  local  board,  but  without  reference  to  his  official  position,  against 
H.,  for  the  violation  of  a  bye-law  of  such  local  board  ;  and  upon  the  hearing  H.  was 
convicted  and  ordered  to  pay  11.  10.s.  to  the  local  board  for  costs.  H.  thereupon  gave 
notice  of  appeal  to  the  convicting  justices  and  to  M.  Both  the  justices  and  M. 
handed  over  their  notice  to  the  attorney  of  the  local  board,  and  he  conducted  the 
defence  on  behalf  of  the  board.  The  quarter  sessions  quashed  the  conviction  with 
costs  ;  and  the  clerk  of  the  peace,  directing  the  costs  to  be  paid  by  the  respondents, 
the  costs  were  taxed,  and  being  unpaid,  an  application  was  made  to  justices  for  a 
warrant  against  the  goods  of  Si.  for  tlie  amount  : — Held,  first,  that  the  order  of 
quarter  sessions  was  bad  in  ordering  the  costs  to  be  paid  by  the  respondents,  who 
were  the  convicting  justices  and  M.,  and  that  it  should  ha^'e  been  made  upon  the 
local  board,  who  were  the  parties  appealed  against  ;  and,  secondly,  that  as  the  order 
was  valid,  except  as  to  that  part  which  related  to  costs,  it  should  be  quashed  as  to  that 
part  only.    Beg.  v.  Davidson,  24  L.  T.  (n.S.)  22  ;  35  J.  P.  500. 

As  to  the  costs  on  reference  of  ajipeals  to  arbitration,  see  Sotitliavipton  Gas  Light 
and  CoJce  Company  v.  Southampton  Union  (Guardians  of),  2  Q.  B.  D.  371  ;  46  L.  J. 
M.  C.  238  ;  36  L.  T.  (n.s.)  548  ;  25  W.  R.  671  ;  41  J.  P.  645  ;  JVest  London  Extension 
Railway  Company  v.  Fulham.  Union,  L.  E.  5  Q.  B.  361  ;  36  L.  J.  Q.  B.  178  ;  22  L.  J. 
(n.S.)  523  ;  36  J.  P.  55  ;  Reg.  v.  Middlesex  JJ.,  L.  R.  6  Q.  B.  220  ;  40  L.  J.  M.  C.  109  ; 
24  L.  T.  (n.s.)  131  ;  19  W.  R.  744. 

As  to  taxing  costs  out  of  sessions,  see  Reg.  v.  Phillips,  29  L.  T.  (n.s.)  100  ;  37  J.  P. 
824.  Midland  Railway  Company  v.  Edmonton  Union,  11  T.  L.  R.  448,  affirming  the 
judgment  of  C.  A.  [1895],  1  Q.  B.  357 ;  64  L.  J.  Q.  B.  113 ;  11  T.  L.  R.  146;  reversing 
63  L.  J.  M.  C.  38  ;  70  L.  T.  (n.s.)  355  ;  17  Cox  C.  C.  731  ;  10  R.  604. 

{I)  The  procedure  at  the  hearing  of  the  appeal  is  regulated  by  Raines's  Act 
(12  &  13  Vict.  c.  45),  to  which  reference  should  be  made. 

{m)  A  certiorari  is  not  now  necessary  to  bring  up  the  case.  See  the  Summary 
Jurisdiction  Act,  1879,  s.  40. 

Upon  an  application  to  enter  and  respite  an  appeal,  the  quarter  sessions  have  no 
power  to  state  a  special  case  ;  and  the  court  will  talce  no  notice  of  a  case  so  stated. 
Where  the  sessions  granted  an  application  to  enter  and  respite  appeals  against  poor 
rates,  subject  to  a  case,  the  court  heard  the  arguments,  but  after  consideration,  and 
although  no  objection  was  raised  by  either  side,  declined  to  express  an  ojjinion  in  a 
case  reserved  on  such  an  order.  Reg.  v.  SiUton  Coldfield  {Overseers  of),  L.  R.  9  Q.  B. 
153  ;  29  L.  T.  (n.s.)  840  ;  22  W.  R.  324  ;  38  J.  P.  166  ;  S.  C.  Reg.  v.  London  and 
North  Western  Railway  Company,  43  L.  J.  M.  C.  57. 

After  notice  of  apjjeal,  a  case  may  be  stated  bj'-  consent,  without  going  to  cjuarter 
sessions,  under  12  &  13  Vict.  c.  45,  s.  11.  Where  this  is  done  the  case  should  contain 
a  statement  of  the  agreement  of  the  parties  that  judgment  in  conformity  with  the 
decision  of  the  court  may  be  entered  at  quarter  sessions  in  the  manner  provided  by 
the  section,  otherAvise  it  will  be  struck  out  of  the  piaper.  Peterborough  {Corporation  of) 
V.  Thurlby  {Overseers  of  ),  8  Q.  B.  D.  586. 

A  case  contained  the  following  paragraph :  "  If  the  court  should  be  of  opinion  that 
the  appeal  ought  to  have  been  allowed  and  the  order  quashed,  judgment  for  the 
appellant  is  to  be  entered  accordingly  at  the  next  quarter  sessions."  Before  hearing 
counsel  the  court  dismissed  the  appeal  and  affirmed  the  order,  holding  that  the 
sessions  ought  not  to  state  anything  about  afterwards  entering  the  appeal  at  sessions 
as  if  the  whole  jurisdiction  rested  with  them,  and  an  opinion  only  was  asked  of  the 
High  Court.  The  statement  of  the  case  was,  however,  an  eird  of  the  jurisdiction  of 
the  sessions,  which  had  nothing  further  to  do  with  the  matter.  No  opinion  was  given 
on  the  merits.    Reg.  v.  Headington  Union,  47  J.  P.  756. 

A  special  case  stated  by  quarter  sessions  contained  the  following  clause  :  "  The 
court  are  in  all  respects  to  exercise  the  power  of  the  sessions  to  confirm,  amend,  alter, 
vary,  modifj%  or  reverse  their  decision  in  such  manner  and  to  such  extent  as  to  such 
court  shall  seem  expedient  and  proper  ;  costs  to  follow  the  event."  The  court 
quashed  the  order,  but  the  judgment  was  silent  as  to  the  costs.  In  an  action  to 
recover  the  costs  incurred  in  the  argument  of  the  case,  and  also  the  costs  of  certain 
applications  made  to  the  quarter  sessions  from  time  to  time  until  the  judgment  of  the 
Queen's  Bench  Division  in  the  plaintiff's  favour  was  obtained  : — Held,  (1)  that  the 
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words  "costs  to  follow  the  event"  referred  and  were  intended  to  refer  to  the  costs     Note  to 
claimed  by  the  plaintiff ;  (2)  that  these  words,  though  contained  in  a  special  case,  Section  269. 
amounted  to  an  agreement  between  the  parties,  and  rendered  the  defendant  liable 
to  pay  the  costs  ;  and  (3)  that  the  taxation  of  the  costs  was  not  a  condition  precedent 
to  the  plaintiffs  right  to  bring  an  action  to  recover  them.    Lear  v.  Sotting,  44  L.  T. 
(n.s.)  58  ;  45  J.  P.  240. 

It  was  held  that  an  appeal  did  not  lie  from  the  decision  of  the  Queen's  Bench 
Division  on  a  case  stated  under  this  section,  unless  leave  to  ajjpeal  was  given  under 
36  &  37  Vict.  c.  66,  s.  45.  Eeg.  v.  Swindon  Local  Board,  42  L.  T.  (n.s.)  614 ;  49  L.  J. 
Q.  B.  572  ;  28  W.  R.  804  ;  44  J.  P.  505.  In  that  case  an  order  had  been  made  by 
justices  upon  one  H.  to  pay  expenses  under  section  150  of  this  Act.  H.  appealed  to 
quarter  sessions,  and  the  sessions  quashed  the  order  subject  to  a  special  case  for  the 
opinion  of  the  Queen's  Bench  Division.  The  High  Court  having  affirmed  the  judg- 
ment of  quarter  sessions,  the  local  board  appealeil  to  the  Court  of  Appeal.  It  was 
held  that  the  High  Court  in  hearing  the  case  stated  were  exercising  an  appellate 
jurisdiction,  as  the  case  came  before  them  under  the  Public  Health  Act,  1875,  s.  269, 
sub-sect.  (7).  The  appeal  was,  therefore,  an  appeal  from  an  inferior  court  within 
section  45  of  the  Judicature  Act,  1873,  and  the  decision  of  the  High  Court  was  final 
unless  leave  to  appeal  were  given.  But  leave  to  appeal  was  not  necessary  when  the 
Queen's  Bench  Division  have  decided  with  reference  to  a  special  case  stated  by 
quarter  sessions  when  the  court  is  exercising  its  common  law  jurisdiction.  Reg.  v. 
Savin,  6  Q.  B.  D.  309  ;  29  W.  R.  638  ;  Recj.  v.  Illingworth,  53  L.  J.  M.  C.  60 32 
W.  R.  451.  After  notice  of  appeal  against  a  poor  rate  had  been  given  to  quarter 
sessions,  the  parties  agreed  under  12  &  13  Vict.  c.  45,  .s.  11,  to  state  a  case  for  tlie 
opinion  of  the  Queen's  Bench  Division,  judgment  to  be  entered  Ijy  the  court  of 
quarter  sessions  in  conformity  with  that  opinion  : — Held,  that  the  opinion  given  by 
the  Queen's  Bench  Division  was  an  order  within  the  meaning  of  section  19  of  the 
Judicature  Act,  1873,  and  was,  therefore,  subject  to  ajjpeal,  and  that  the  order  was 
interlocutory  and  not  final,  as  the  case  had  to  be  sent  back  for  judgment  to  be 
entered  by  the  court  of  quarter  sessions.  Peterborough  {Mayor  of)  v.  Stamford  Union, 
12  Q.  B.  D.  1  ;  53  L.  J.  M.  C.  33  ;  50  L.  T.  (n.s.)  189  ;  32  W.  R.  548  ;  48  J.  P.  373. 
This  decision  was  followed  in  Holhorn  Union  v.  Ghertsey  Union,  15  Q.  B.  D.  76  ;  54 
L.  L.  M.  C.  137  ;  53  L.  T.  (n.s.)  656  ;  33  W.  R.  698  ;  50  J.  P.  36.  There  it  was  held 
that  an  ajjpeal  lies  to  the  Court  of  Ajipeal  from  the  decision  of  a  Divisional  Court 
upon  a  case  stated  under  12  &  13  Vict.  c.  45,  s.  11,  on  an  apjjeal  from  an  order  of 
jtistices  to  the  quarter  sessions  ;  it  not  being  a  decision  of  a  Divisional  Court  on  an 
appeal  from  petty  or  quarter  sessions  within  the  meaning  of  section  45  of  the  Judica- 
ture Act,  1873,  and  being  an  "order"  within  the  meaning  of  section  19  of  that  Act. 
And  see  to  the  same  ei^eat  Dewsbury  and  Hechnovdwilcc  Waterworlcs  Board  v.  Pcnistonc 
Union,  2  T.  L.  R.  375.  Now  it  is  provided  by  the  Judicature  Act,  1894  (57  &  58 
Vict.  c.  16),  s.  2,  that  every  case  stated  by  a  court  of  cpiarter  sessions  otherwise  than 
under  11  &  12  Vict.  c.  78,  and  12  &  13  Vict.  c.  45,  for  the  consideration  of  the  High 
Court,  shall  be  deemed  to  be  an  appeal,  and  shall  be  heard  and  determined  accord- 
ingly. This  brings  in  section  1  (5),  providing  that  in  all  cases  where  tliere  is  a 
right  of  ajipeal  to  the  High  Court  from  any  court  or  person  the  aji^jeal  shall  be  heard 
and  determined  by  a  Divisional  Court  constituted  as  may  be  prescribed  by  rules  of 
court ;  and  the  determination  thereof  by  the  Divisional  Court  shall  be  final  itnless 
leave  to  appeal  is  given  by  that  court  or  by  the  Court  of  Ajipeal. 

It  may  be  convenient  here  to  set  out  the  provisions  of  the  12  &  13  Vict.  c.  45,  as  to 
references  to  arbitration  on  aj^peals  to  quarter  sessions.  It  is  provided  by  section  12 
that  at  any  time  after  notice  given  of  appeal  to  any  court  of  general  or  quarter 
sessions  of  the  peace  against  any  order,  rate,  or  other  matter  (except  a  summary  con- 
viction, or  an  order  in  bastardy,  or  any  proceeding  under  or  by  virtue  of  any  of  the 
statutes  relating  to  Her  Majesty's  revenue  of  excise  or  customs,  stamps,  taxes,  or  post 
office),  for  whiclr  the  remedy  is  by  such  appeal,  it  shall  be  lawful  for  the  parties  by 
themselves  or  their  attorneys,  and  by  order  of  a  judge  of  Her  Majesty's  Court  of 
Queen's  Bench,  to  submit  the  matter  or  matters  of  such  a2ipeal  to  the  award  or 
Umpirage  of  any  person  or  persons,  and  to  agree  that  such  submission  should  lie  made 
a  rule  of  the  said  Court  of  Queen's  Bench,  and  to  insert  such  agreement  in  their 
submission  or  the  condition  of  the  bond  or  promise  whereby  they  oblige  themselves 
respectively  to  submit  to  the  award  or  umpirage  of  such  person  or  persons  ;  and 
thereupon  such  and  the  like  proceedings  in  all  respects  shall  and  may  be  taken  with 
regard  to  submissions  under  this  Act  and  to  enforcing  awards  or  umpirages  thereupon, 
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Note  to  and  to  setting  aside  the  same,  as  are  authorised  by  the  Act  of  9  &  10  Will.  3,  c.  15, 
Ction^  Aby,  with  regard  to  the  cases  therein  provided  for  ;  and  every  award  or  umpirage  duly 
made  under  this  Act  shall  be  as  binding  and  effectual  to  all  intents  as  if  the  same 
had  been  a  regular  judgment  of  the  said  court  of  general  or  quarter  sessions,  and  shall 
and  may  on  the  application  of  either  party  be  enrolled  among  the  records  of  the  said 
court  of  sessions.  By  section  13  it  sliall  be  lawful  for  any  court  of  general  or  quarter 
sessions  before  which  any  appeal  (except  against  a  summary  conviction,  &c.)  shall  be 
brought,  to  order,  with  consent  of  the  parties  or  their  attorneys,  that  the  matter  or 
matters  of  such  appeal  be  referred  to  arbitration  to  such  person  or  persons  and  in  such 
manner  and  on  such  terms  as  the  said  court  shall  think  reasonable  and  proper  ;  and 
such  order  may  be  made  a  rule  of  the  Court  of  Queen's  Bench  on  the  application  of 
either  party  ;  and  the  award  of  the  arbitrator  or  arbitrators,  or  umpirage  of  the 
umpire,  may,  on  motion  by  eitlier  party  at  the  sessions  next  or  next  but  one  after 
such  award  or  umpirage  shall  have  been  finally  made  and  published,  or  after  the 
decision  of  the  Court  of  Queen's  Bench  on  any  motion  for  setting  aside  the  same,  be 
entered  as  the  judgment  of  the  court  of  general  or  quarter  sessions  in  the  appeal,  and 
shall  be  as  binding  and  effectual  to  all  intents  as  if  given  by  the  said  court :  Provided 
always,  that  the  Court  of  Queen's  Bench  may,  if  it  think  fit,  on  aijplication  within 
the  term  next  after  the  making  and  publication  of  such  award  or  umpirage,  either 
refer  the  case  back  again  to  the  same  arbitrator,  arbitrators,  or  umpire,  or  wholly  set 
aside  the  award  or  umpirage  already  made,  and  may  in  the  latter  event  order  the 
court  of  general  or  quarter  sessions  to  enter  continuances  and  hear  the  appeal. 
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PART  YIII. 

ALTERATION  OF  AREAS  AND  UNION  OF  DISTRICTS. 

Alteration  of  Areas. 

270.  The  following  enactments  shall  be  made  as  to  alteration  of  Section  270. 

'^1'^*^  •  Powers  of 

(1.)  The  Local  Government  Board,  by  provisional  order,(a)  may  dis-  meS' Board" 
solve  any  local  government  district,(/>)  and  may  merge  any  in  relation  to 
such  district  in  some  other  urban  or  rural  district  or  districts ;  alteration  of 
or  it  may  by  provisional  order(a)  declare  the  whole  or  any 
portion  of  a  local  government  or  a  rural  district  immediately 
adjoining  a  local  government  district  to  be  included  in  such 
last-mentioned  district  ;  or  it  may  by  provisional  order(a) 
declare  any  portion  of  a  local  government  district  immediately 
adjoining  a  rural  district  to  be  included  in  such  rural 
district  and  thereupon  the  included  area  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  form  part  of  the  district  in 
which  it  is  included  by  such  order  ;  and  the  remaining  part  (if 
any)  of  the  loca?  government  district  or  rural  district  affected 
by  such  order  shall  continue  subject  to  the  like  jurisdiction  as 
it  would  have  been  subject  to  if  such  order  had  not  been  made 
unless  and  until  the  Local  Government  Board  by  provisional 
order(a)  otherwise  directs : 

(2.)  In  the  case  of  a  borough  comprising  within  its  area  the  whole  of 
an  Improvement  Act  district,  or  having  an  area  co-extensive 
with  such  district,  the  Local  Government  Board  by  provisional 
order(a)  may  dissolve  such  district(f^)  and  transfer  to  the 
council  of  the  borough  all  or  any(e)  of  the  jurisdiction  and 
powers  of  the  improvement  commissioners(/)  of  such  district 
remaining  vested  in  them  at  the  time  of  the  passing  of  this 
Act: 

(3.)  The  Local  Government  Board  may  by  order  dissolve  any  special 
drainage  district(p')  constituted  either  before  or  after  the  passing 
of  this  Act  in  which  a  loan  for  the  execution  of  works  has  not 
been  raised,  and  merge  it  in  the  parish  or  parishes  in  which  it  is 
situated,  and  the  Local  Government  Board  may  by  provisional 
order(a)  dissolve  any  such  district  in  which  a  loan  has  been 
raised  for  the  execution  of  works,  and  merge  it  in  the  parish  or 
parishes  in  which  it  is  situated. (A) 

The  provisions  of  this  and  the  succeeding  sections  are  to  a  large  extent  superseded 
by  those  of  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  -post,  section  57  of 
which  entrusts  to  the  county  cotmcil  important  powers  as  to  the  alteration  of  the 
boundaries  of  districts.  See  the  section  and  the  notes  thereto,  -post.  The  provisions 
of  the  text  are  not,  however,  repealed. 

2  b2 
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Note  to  («)  See  section  297,  post,  p.  391. 
Section  270.  (b)  See  the  definition  in  section  4,  ante,  p.  4.  Many  local  government  districts 
were  formed  under  21  &  22  Vict.  c.  98,  for  the  purpose  of  avoiding  the  Highway 
District  Act,  1862,  and  consequently  many  were  purely  rural  districts  wliere  the 
provisions  of  the  sanitary  laws  as  regards  the  machinery  for  working  them  were  not 
requisite.  A  stop  was  put  to  this  proceeding  by  26  &  27  Vict.  c.  17,  whicli  required 
the  approval  of  the  Secretary  of  State  to  the  adoption  in  any  place  where  the  popula- 
tion was  less  than  3,000,  and  by  35  &  36  Vict.  c.  79,  s.  25,  whereby  the  consent  of  the 
Local  Government  Board  was  required  in  every  case  for  the  adoption  of  the  Act. 
Hence,  as  it  may  be  convenient  that  small  districts  now  existing  should  be  dissolved, 
the  piower  is  conferred  upon  the  Local  Government  Board  of  making  such  a  dissolution, 
though  their  order  must  be  confirmed  by  Parliament.  See  section  297,  sub-section  (3), 
post,  p.  391.  26  &  27  Vict.  c.  17  enabled  sach  districts,  as  those  referred  to,  to  be 
abandoned,  but  as  that  Act  has  been  repealed,  they  can  only  now  be  dissolved  by  the 
Local  Government  Board  as  in  the  text.  It  has  been  held  that  by  the  dissolution  of  a 
highway  board,  the  board,  though  it  ceases  to  have  any  control  over  the  highways  in 
its  district,  does  not  cease  to  exist  as  a  corporate  body  for  the  performance  of  its 
other  duties,  such  as  those  of  suing  or  being  sued,  and  of  acting  generally  for  the  pur- 
pose of  winding  up  its  affairs.  Reg.  v.  Essex  JJ.,  11  Q.  B.  D.  704  ;  52  L.  J.  M.  C. 
124  ;  49  L.  T.  (n.s.)  394  ;  32  W.  E.  220.    See,  however,  section  275,  post. 

(c)  No  provision  is  made  here  as  to  a  borough  or  an  Improvement  Act  district,  but 
see  sections  54,  57,  of  the  Local  Government  Act,  1888,  post. 

(d)  According  to  section  10,  ante  p.  28,  all  the  sanitary  powers  under  the  Improve- 
ment Act  are  transferred  to  the  town  council.  But  the  commissioners  under  their 
Act  may  have  powers  not  so  transferred,  and  their  district  may  remain  such  for  the 
execution  of  these  powers.  Hence  the  Local  Government  Board  may  dissolve  the 
district  and  transfer  these  powers  to  the  council,  when  this  is  deemed  exjiedient. 

This  will  not,  however,  be  done  except  upon  application  by  some  party,  which 
should  be  made  in  writing  upon  foolscap  folio  paper,  and  be  signed  by  the  clerk  of 
the  authority  or  of  the  commissioners,  addressed  to  the  President  of  the  Local 
Government  Board  under  cover  directed  to  the  Secretary. 

It  is  probable  that  this  sub-section  has  now  no  application,  having  regard  to  section 
52  of  the  Local  Government  Act,  1888,  and  the  orders  made  under  it.  See  the  section 
and  the  notes  thereto,  post. 

(e)  As  all  or  any  of  the  powers  are  to  be  transferred,  it  is  to  be  presumed  that  some 
may  be  abandoned,  for  the  district  must  apparently  be  dissolved  altogether. 

(/)  See  the  definition  in  section  4,  ante,  p.  4. 

(g)  These  districts  were  heretofore  formed  under  the  Sewage  Utilization  Acts  (29 
&  30  Vict.  c.  90,  s.  5,  and  30  &  31  Vict.  c.  113,  s.  6).  In  future  they  may  be  formed 
under  section  277,  post,  p.  378. 

(h)  Note  that  where  there  has  beei?  no  loan  the  dissolution  may  be  effected  by  a 
simple  order,  as  to  which  see  section  295,  post ;  but  where  a  loan  has  been  raised  there 
must  be  a  provisional  order  to  be  duly  confirmed  by  Act  of  Parliament.  It  is  to  be 
assumed  that  where  the  loan  has  been  wholly  liquidated  a  provisional  order  is  not 
required. 

271.  The  Local  Government  Board  (a)  may,  by  provisional  order, 
declare  any  rural  district,  or  any  portion  of  any  rural  district  or  districts, 
to  be  a  local  government  district ;  and  from  and  after  the  commencemeut 
of  the  order,  (6)  the  district  or  portion  of  the  district  or  districts  therein 
referred  to  shall  become  a  local  government  district,  (c)  and  shall  be  sub- 
ject to  the  jurisdiction  of  a  local  board,  to  be  elected  in  manner  provided 
by  Schedule  II.  to  this  Act.(d) 

The  Local  Government  Board  may,  by  any  order  constituting  a  local 
government  district  under  this  section,  divide  such  district  into  wards  for 
the  election  of  members  of  the  local  board.  (^?) 

The  provisions  of  this  section  are  practically  superseded  by  sections  57,  59,  of  the 
Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  post,  but  tliey  are  not  expressly 
repealed. 
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(«)  The  Board  can  take  this  step  cx  mcro  motu,  but  they  can  only  frame  a  provisional     Note  to 
order,  and  prior  to  their  doing  so  must  institute  a  public  inquiry.    See  section  297,  Section  271. 
sub-section  (1),  2Jos<. 

(b)  This  elate  is  usually  specified  in  the  order,  but  see  section  275,  post,  p.  376. 

(c)  See  the  definition  in  section  4,  ante,  p.  4.  A  serious  nuisance  having  been 
admittedly  caused  by  the  mode  of  dealing  by  a  rural  authority  with  the  sewage  of  the 
district,  the  dissolution  of  the  rural  authority  and  the  constitution  by  order  of  the 
Local  Government  Board  of  an  urljan  authority  over  the  district,  does  not  absolve 
the  new  board  from  liability  to  an  injunction  for  continuing  the  nuisance  without 
taking  any  effectual  steps  to  remedy  it.  Eleven  months  having  elapsed  since  the 
constitution  of  the  new  board,  the  operation  of  the  injunction  was  suspended  for  two 
months  only.    Taylor  v.  Friern  Barnet  Local  Board,  W.  N.  (1885),  p.  7. 

(rf)  This  Schedule  is  now  repealed  by  section  89  and  Schedule  II.  of  the  Local 
Government  Act,  1894,  fost. 

(e)  See  as  to  the  division  of  districts  into  wards,  section  57  of  the  Local 
Government  Act,  1888,  post. 


272.  The  owners  and  ratepayers  of  any  place  situated  in  any  rural  Local  Govem- 
district  or  districts,(a)  and  having  a  known  and  defined  boundary,  (/v)  may\)y  m-der 
.may,  by  a  resolution  passed  in  manner  provided  by  Schedule  III.  to  this  constitute 
Act,  declare  that  it  is  expedient  that  such  place  shall  be  constituted  a  local  govern- 
local  government  district  ;  (c)  and  the  Local  Government  Board  may,  if  hl™ursuance 
it  thinks  fit,  by  order, (c?)  made  not  less  than  six  weeks  after  the  receipt  of  a  resolution 
of  a  copy  of  such  resolution  by  the  said  Board,  declare  such  place  to  be  a  of  owners  and 
local  government  district,(c)  and  from  and  after  the  commencement  Qf  I'^t'^P^^yei's- 
such  order,(e')  such  place  shall  become  a  local  government  district,  and 
be  subject  to  the  jurisdiction  of  a  local  board  to  be  elected  in  manner 
provided  by  Schedule  11.  to  this  Act.(/) 

A  petition(7)  may  be  presented  to  the  Local  Government  Board  from 
any  place  so  situated  as  aforesaid  (/<)  and  not  having  a  known  and  defined 
boundary,  to  settle  its  boundary  for  the  purposes  of  this  Act  ;  the 
petition  shall  state  the  proposed  boundaries  of  the  place,  shall  be  signed 
by  one-tenth  of  the  persons  rated  to  the  relief  of  the  poor  and  resident 
within  such  boimdaries,(i)  and  shall  be  supported  by  such  evidence  as 
the  Local  Government  Board  may  require. (>(;)  The  Local  Government 
Board  may,  after  local  inquiry  as  to  the  genuineness  of  the  petition, (/) 
and  as  to  the  propriety  of  the  proposed  boundaries,  either  dismiss  the 
petition  altogether  or  make  order  as  to  the  boundaries  of  the  place, («;) 
and  may  also  make  order  as  to  the  costs  of  the  proceedings  in  relation 
thereto,  and  the  persons  by  whom  such  costs  are  to  be  borne. (n) 

Any  place  the  boundaries  of  which  have  been  settled  in  pursuance  of 
the  foregoing  proAdsions  shall  thenceforth,  for  the  purposes  of  this  Act,  be 
deemed  to  be  a  place  with  a  known  and  defined  boundary. (o) 

This  section  has  not  been  repealed,  but  its  provisions  are  practically  superseded  by 
section  57  of  the  Local  Government  Act,  1888,  which  confers  on  county  councils 
important  powers  as  to  the  alteration  and  definitions  of  boundaries  of  districts  and 
the  conversion  of  all  or  part  of  a  rural  district  into  an  urljan  district.  See  the 
section  and  the  notes  thereto. 

(a)  There  must  be  twenty  ratepayers  and  owners  resident  in  tlie  place.  See 
Schedule  III.  (1).  It  will  be  noticed  that  the  district  may  be  formed  out  of  two 
rural  districts,  tliat  is,  out  of  two  unions  ;  but  it  is  not  easy  to  understand  how  a 
place  with  a  known  and  defined  boundary  can  be  part  of  two  unions. 

(6)  This  is  a  very  vague  term.  It  is  not  clear  by  whom  the  boundary  is  to  be 
known.  Doubtless  general  reputation  must  be  referred  to,  and  that  is  frequently  a 
matter  of  considerable  uncertainty.  The  boundaries  of  parishes  are  for  the  most  part 
well  known,  and  so  are  those  of  townships  and  chapelries,  especially  where  these 
make  their  own  poor  rate  separately.     There  are  also  many  places  where  the 
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Note  to     boundaries  have  been  defined  by  statute.    And  it  occasionally  happens  that  districts 
Section  272.  have  been  settled  by  orders  in  council  and  similar  authority  under  the  general  statutes 
—        applicable  to  new  ecclesiastical  parishes.    In  these  cases  the  text  can  be  safely  applied. 

Thus  a  district  formed  for  ecclesiastical  purposes  under  6  &  7  Vict.  c.  37,  consisting 
of  parts  of  two  townshijjs,  each  of  which  separately  maintained  its  own  poor  and 
highways,  was  held  to  be  "  a  jjlace  having  a  known  and  defined  boundary."  Reg.  v. 
Northowrmi  and  Clayton  (Ratepayers  of),  L.  R.  1  Q.  B.  110  ;  7  B.  &  S.  110  ;  35  L.J. 
Q.  B.  90  ;  30  J.  P.  181.  In  another  case  the  parish  of  L.,  containing  1,400  acres, 
comprised  within  its  area  the  corporate  borough  of  L.,  which  was  in  extent  100  acres. 
The  parliamentary  borough  of  L.  comprised  the  whole  of  the  parish  of  L.  and  part  of 
another  jsarish.  It  was  held  that  the  parliamentary  borough,  including  within  its 
limits  a  less  place,  viz.,  the  parish  of  L.,  was  not  within  the  corresponding  provisions 
of  the  Act  of  1858  but  that  the  parish  of  L.  was  a  place  having  a  known  and  defined 
boundary.  Reg.  v.  Hardy  (Secretary  of  State  for  the  Home  Department),  L.  R.  4  Q.  B. 
117  ;  9  iB.  &  S.  926  ;  38  L.  J.  Q.  B.  9 ;  19  L.  T.  (n.s.)  173  ;  33  J.  P.  21.  In  order 
that  a  district  may  be  a  place  within  the  meaning  of  this  section,  it  is  not  necessary 
that  it  should  be  a  legal  district  having  a  legal  boundary  of  the  whole  enclosed 
area  ;  it  is  sufficient  if  the  place  has  an  actual  known  and  defined  boundary,  or  one 
that  is  physical,  visible,  and  notorious,  so  that  there  may  be  no  mistake  as  to  the 
limits  within  which  the  Act  is  to  ajDply.  Certain  small  portions  of  the  township  of 
R.  lay  within  and  were  surrounded  by  the  adjoining  township  of  G.  It  was  held  that 
the  township  of  G.,  together  with  the  enclosed  portion  of  R.,  was  within  the  meaning 
of  the  section.  Reg.  v.  Local  Goverriment  Board,  or  Reg.  v.  Grasmere,  L.  R.  8  Q.  B.  227  ; 
42  L.  J.  Q.  B.  131  ;  21  W.  R.  445. 

(c)  See  the  definition  in  section  4,  ante,  p.  4. 

(d)  This  is  a  simple  order  of  the  Board,  as  to  which  see  section  295,  post. 
It  will  be  seen  that  the  Board  have  a  discretion  as  to  the  constitution  of  this  district. 

As  to  the  forwarding  of  the  copy  of  the  resolution,  see  Schedule  III.  (7),  post. 

(e)  See  section  275,  post,  as  to  the  commencement  of  the  order.  As  to  the  costs  of 
these  proceedings,  see  Schedule  III.  (8),  post. 

(f )  This  schedule  is  now  repealed  by  section  89  and  the  Second  Schedule  of  the 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  post. 

(g)  The  petition  shoidd  be  in  writing  on  foolscap  paper,  addressed  to  the  President 
of  the  Local  Government  Board,  under  cover  to  the  Secretary,  and  the  names  should 
be  affixed  at  the  foot  of  the  petition  as  nearly  as  jiracticable. 

(h)  That  is  in  a  rural  district  or  districts.  The  place  may  be  situated  in  two 
districts,  as  where  it  runs  into  two  unions.  The  term  place  is  very  indefinite.  As 
to  the  interpretation  of  this  word  in  statutes,  see  Reg.  v.  Gharlesworth,  20  L.  J.  M.  C. 
181  ;  Smith  v.  Redding,  L.  R.  4  Q.  B.  480  ;  30  J.  P.  518 ;  Rice  v.  Slee,  L.  R.  7  C.  P. 
378  ;  36  J.  P.  454. 

(i)  The  owners  are  omitted  here,  probably  because  they  cannot  readily  be  ascer- 
tained, and  this  is  only  a  preliminary  to  a  formal  inquiry. 

(k)  In  strictness  the  Board  can  make  no  recpiisition  until  the  petition  has  been 
presented,  but  it  may  be  well  for  the  promotei's  of  the  proposal  to  apply  to  the  Board 
for  instructions  before  any  2Jroceedings  are  commenced. 

(I)  See  as  to  such  inquiry,  section  293,  post,  p.  389. 

(m)  A  question  was  raised  but  not  decided  whether  under  the  corresponding  pro- 
visions of  21  &  22  Vict.  c.  98,  s.  16,  a  place  might  be  included  within  the  boundaries 
as  settled  which  was  not  within  those  proposed  in  the  petition.  Smith  v.  Todmorden 
Local  Board,  1  B.  &  S.  412  ;  30  L.  J.  Q.  B.  305  ;  4  L.  T.  (n.s.)  509  ;  25  J.  P.  518. 
It  was  properly  contended  that  such  extension  would  be  unfair  upon  parties  in  the 
extended  limit,  inasmuch  as  they  could  not  oppose  the  petition.  But  in  the  case  just 
cited  the  proceedings  taken  to  question  the  legality  of  the  order  were  too  late.  See 
section  295,  post,  as  to  the  conclusive  character  of  the  order.  It  should  be  observed 
that  the  alteration  of  boundaries  by  the  Local  Government  Board  does  not  affect  the 
boundaries  of  jDarliamentary  divisions  or  the  exercise  of  the  parliamentary  franchise. 
Jones  V  Reeve,  1  T.  L.  R.  178.  See  also  the  Local  Government  Act,  1888  (51  &  52 
Vict.  c.  41),  s.  59  (2),  post,  as  to  the  eff'ect  of  orders  under  that  A.ct. 

(?i)  See  section  294,  post,  p.  389,  as  to  the  means  of  enforcing  this  order.  The  costs 
referred  to  in  this  section  ajDpear  to  be  those  of  the  petitioners  and  their  opponents, 
but  see  section  294,  post,  p.  389. 

(o)  The  proceedings  will  be  conducted  according  to  the  provisions  in  Schedule  III., 
and  if  a  resolution  be  passed  adopting  the  Act,  the  subsequent  proceedings  will  be  the 
same  as  under  the  first  paragraph. 
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273.  Where  not  less  than  one-twentieth  of  the  owners(a)  and  Section  273. 
ratepayers  of  any  place  (such  twentieth  to  be  one-twentieth  in  number  Objection  to 
of  the  owners  and  ratepayers(6)  of  the  place(c)  taken  together,  or  the  resolution, 
owners  and  ratepayers  in  respect  of  one-twentieth  of  the  rateable  pro- 
perty in  the  place,)  (c^)  in  which  a  resolution  has  been  passed  declaring 
that  it  is  expedient  that  such  place  should  be  constituted  a  local  govern- 
ment district,  are  desirous  that  such  district  should  not  be  constituted,  or 
that  any  part  of  such  place  should  be  excluded  therefrom,  they  may 
present  a  petition  to  the  Local  Government  Board  objecting  to  such 
resolution,  and  specifying  the  grounds  of  their  objection. 

Such  petition  shall  he  subscribed  by  the  owners  and  ratepayers 
presenting  the  same,(e)  and  shall  be  presented  within  six  weeks  from  the 
date  of  the  passing  of  the  resolution  objected  to,  and  shall,  where  the 
exclusion  of  part  of  the  place  is  prayed  for,  state  the  part  of  the  place 
proposed  to  be  excluded,  accompanied  with  an  explanatory  plan.(/) 

The  Local  Government  Board  may  after  local  inquiry  (p-)  make  order 
with  respect  to  the  matter  in  question,  and  such  order  shall  be  binding 
on  the  place  in  respect  of  which  it  is  made. 

See  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  57,  post,  and  the  note 
to  the  last  section.  In  so  far  as  the  preceding  section  is  snperseded,  this  section  will 
also  be  superseded. 

(a)  See  the  definition  of  owner  in  section  4,  ante,  p.  6.  The  term  ratepayers  is  not 
here  defined,  but  the  last  section  refers  to  persons  "rated  to  the  relief  of  the  poor 
and  resident  within  the  boundaries."  This  is  probably  the  explanation  of  the  term 
as  here  used. 

(&)  It  is  to  be  observed  that  the  petition  under  this  section  is  to  come  from  rate- 
payers and  owners,  and  it  tlie  reference  be  made  to  the  objectors  numerically,  there 
must  be  one-twentieth  of  the  owners  and  ratepayers  taken  together.  In  many 
cases  it  will  be  impossible  to  determine  the  total  number  of  tliese  within  a  reasonable 
time.  It  is  easy  to  ascertain  the  ratepayers,  but  in  pojjulous  jalaces  it  is  very 
difficult  to  discover  all  the  owners,  and  unless  they  are  all  discovered  the  proper 
numerical  proportion  cannot  Ije  determined.  The  difficulty  will  not  be  so  great  in 
reference  to  the  property,  as  that  can  be  ascertained  from  the  poor  rate  with 
reasonable  accuracy. 

(c)  This  applies  to  the  whole  of  the  proposed  district,  therefore  if  all  the  rate- 
payers and  owners  of  any  particular  part  of  it  should  object,  their  objection  will 
be  unavailing  unless  they  constitute  one-twentieth  part  of  the  wliole  proposed  district. 

(fZ)  This  means  the  property  rateable  to  the  poor  rate,  and  according  to  Baker  v. 
Marsh,  4  E.  &  B.  144 ;  24  L.  J.  Q.  B.  1  ;  19  J.  P.  117,  will  doubtless  be  construed  to 
apply  to  the  7iet  amiual  value  of  the  property. 

(e)  This  petition  should  be  prepared  and  sent  as  described  in  note  (g)  to  the  last 
section.  The  subscription  must  be  by  the  parties  themselves  ;  it  is  very  doubtful 
whether  an  agent  is  competent  to  subscribe  for  them.  See  Toms  v.  Guminy,  8  Scott, 
N.  R.  910;;  7  iVI.  &  G.  88 ;  14  L.  J.  C.  P.  67 ;  9  Jur.  90 ;  1  Lutw.  R.  C.  200 ;  Barr.  & 
Arn.  347 ;  Brown  v.  Tombs  [1891],  1  Q.  B.  253 ;  60  L.  J.  Q.  B.  38  ;  64  L.  T.  (n.s.) 
114  ;  55  J.  P.  359  ;  1  Scott  Fox  196  ;  7  T.  L.  R.  49. 

(/)  This  plan  need  not  be  on  a  large  scale.  A  folio  foolscap  plan  will  suffice  in 
ordinary  cases. 

((/)  See  section  293, 2Mst,  p.  389.  Thus  there  may  be  two  inquiries.  It  is  most  advis- 
able,therefore,  that  when  the  boundaries  are  inquired  into  on  the  petition  from  the 
ratepayers,  the  objections  of  the  owners  and  ratepayers  here  contemplated  sliould 
be  brought  forward  so  as  to  render  this  second  inquiry  (expensive  and  irritating 
as  it  is  likely  to  be)  unnecessary.    As  to  the  cost  of  this  inquiry,  see  section  294, post. 


274-.  Any  owner  or  ratepayer(a)  who  disputes  the  validity  of  the  Appeal  to 
vote  for(6)  the  adoption  of  the  resolution   may  appeal(c)  within  six  ^"^f  Bo°aTdTn 
weeks  from  the  declaration  of  the  decision  of  the  meeting(J)  to  the 
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Section  274.  Local  Government  Board,  setting  forth  the  grounds  on  which  he  disputes 
case  of  alleged  the  vahdity  of  the  vote  ;  and  the  Local  Government  Board  may,  on  such 
invalidity  of    appeal,  after  local  inquiry,  {e)  make  such  order  as  to  the  said  Board  seems 
fit  as  to  the  validity  or  invalidity  of  the  vote,  and  any  other  questions 
arising  on  the  appeal. (/') 

But  no  objection  shall  be  made,  at  any  trial  or  in  any  legal  proceeding, 
to  the  validity  of  the  vote  for  the  adoption  of  the  resolution,  or  to  any 
order  made  in  pursuance  thereof((7)  or  to  any  proceedings  on  which 
such  order  was  founded,  unless  the  objector  gives  fourteen  days'  notice 
to  the  other  parties  interested  in  such  trial  or  proceeding  of  his  intention 
to  make  the  same,  specifying  fully  the  nature  of  the  objection  to  be 
made  ;  and  no  objection  whatever  in  respect  of  the  matters  mentioned  in 
this  section  shall  be  admissible  at  any  trial  or  in  any  legal  proceeding 
after  the  expiration  of  six  months  from  the  date  of  the  constitution  of 
the  district.  (A) 

See  the  note  to  section  272,  ante,  p.  373.  In  so  far  as  that  section  is  superseded  by- 
section  57  of  the  Local  Government  Act,  1888  (51  &  52  Vict,  c,  41),  post,  the 
provisions  in  the  text  will  have  no  application. 

(a)  The  word  oioner  is  defined  in  section  4,  ante,  p.  6.  As  to  the  term  ratepayers, 
see  note  («)  to  last  section. 

(6)  No  appeal  is  given  from  the  vote  rejecting  the  adoption  of  the  Act.  This  is 
not  necessary,  inasrai^ch  as  the  proposal  may  be  renewed  at  any  time,  or  the  Local 
Government  Board  may,  by  provisional  order,  form  the  district  themselves  if  they 
should  think  it  expedient. 

(c)  This  appeal  should  be  prepared  and  sent  in  the  same  manner  as  a  petition 
under  section  272.    See  note  (g)  to  that  section. 

(d)  See  as  to  this  Schedule  III.  (6),  2^ost.  The  declaration  referred  to  appears  to 
be  that  of  the  summoning  officer.  26  &  27  Vict.  c.  17,  s.  3,  specified  the  time  and 
the  date  of  the  resolution  adopting  the  Act,  but  there  was  some  doubt  as  to  this  when 
a  poll  was  taken. 

(e)  See  as  to  this,  section  293,  post,  p.  389. 

(/)  It  will  be  seen  that  the  order  will  dispose  of  two  sets  of  questions  :  (1)  those 
arising  on  the  apjseal ;  and  (2)  those  on  the  validity  of  the  vote.  The  first  will 
relate  to  the  qualification  of  the  appellant,  the  due  promptitude  of  the  appeal, 
the  sufficiency  of  the  statement,  and  matters  of  a  like  character.  The  second  will 
involve  all  the  inquiries  arising  out  of  the  adoption  of  the  resolution. 

((j)  By  section  295,  post,  re-enacting  21  &  22  Vict.  c.  98,  s.  81,  this  order  of  the 
Local  Government  Board  is  declared  to  be  binding  and  conclusive.  Accordingly,  the 
Court  of  Queen's  Bench  decided  that  when  an  appeal  had  been  made  under  the 
corresponding  section  of  21  &  22  Vict.  c.  98,  to  the  Secretary  of  State,  and  he  had 
given  his  decision,  it  was  conclusive,  though  on  the  face  of  the  order  the  ratio  decidendi 
was  doubtful.  Ex  parte  Bird,  1  E.  &  E.  931  ;  28  L.  J.  Q.  B.  223  ;  5  Jur.  (n.s.)  1009  ; 
7  W.  R.  476  ;  23  J.  P.  691.  Nevertheless,  if  there  be  any  defect  in  the  original 
proceedings  so  as  to  prevent  the  jurisdiction  of  the  Local  Government  Board,  the 
order  may,  it  is  presumed,  as  in  the  cases  of  orders  of  justices,  be  impeached  on  that 
ground. 

(/i.)  See  as  to  this,  section  272,  ante,  p.  373,  and  the  next  section.  This  provision 
is  adopted  from  21  &  22  Vict.  c.  98,  s.  21,  and  upon  that  section  the  Court  of  Queen's 
Bench  refused  to  entertain  an  objection  to  the  legality  of  an  order  of  a  Secretary  of 
State  after  the  exi^iration  of  the  time  mentioned  in  the  order  which  he  had  made. 
Smith  V.  Todmorden  Local  Board,  ante,  p.  374. 

General  pro-  275.  Every  order  made  by  the  Local  Government  Board  under 
^'ders^  *°  ^^^^  P^^'^  ^^^^^  shall  specify  a  day  on  which  such  order  shall  come 
°'     ■  into  operation  (in  this  Act  referred  to  as  the  commencement  of  the 

order)  ;  and  from  and  after(«)  the  commencement  of  the  order  all  the 
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powers,  rights,  duties,  capacities,  liabilities,  obligations,  and  property  Section  275. 
which  under  this  Act  are  exercisable  by  or  attaching  to  or  vested  in  the 
local  authority  having,  under  this  Act,  jurisdiction  in  any  district  or  part 
of  a  district  which  is  by  such  order  included  in  some  other  district,  shall 
(so  far  as  the  same  relate  to  the  district  or  part  of  a  district  so  included) 
pass  to  and  vest  in  the  local  authority  of  such  other  district  :{h)  Pro- 
vided that  in  the  case  of  the  constitution  of  a  new  local  government 
district,  all  the  powers,  rights,  duties,  capacities,  liabilities,  obligations, 
and  property,  which  under  this  Act(c)  are  exerciseable  by  or  attaching 
to  or  vested  in  any  local  authority  or  authorities  having,  under  this  Act, 
jurisdiction  in  the  area  so  constituted  a  local  government  district,  shall 
continue  to  be  exerciseable  by,  attached  to,  and  vested  in  such  authority 
or  authorities,  until  the  day  of  the  first  meeting  of  the  local  board(t?) 
for  the  district  so  constituted. 

Any  order  made  in  pursuance  of  this  part  of  this  Act,  may,  if  neces- 
sary, provide  for  the  settlement  of  any  ditFerences,  or  the  adjustment  of 
any  accounts  or  apportionment  of  any  habilities  arising  between  districts, 
parishes,  or  other  places  in  consequence  of  the  exercise  of  any  powers 
conferred  by  this  part  of  this  Act,  {e)  and  may  direct  the  persons  by 
whom  and  to  whom  any  moneys  found  to  be  due  are  to  be  paid,  and  the 
mode  of  raising  such  moneys  ;  and  where  any  local  government  district 
is  diminished  or  increased  in  extent  under  this  part  of  this  Act,  the  order 
shall  prescribe  the  number  of  members  to  be  elected  for  the  district  when 
altered. 

The  Local  Government  Board  may  include  in  the  same  order  pro- 
visions for  the  dissolution  of  one  district,  and  for  the  inclusion  of  the 
whole  or  any  part  of  such  district  in  any  other  district  or  districts. 

A  similar  provision  is  contained  in  section  59  of  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  post,  in  respect  of  orders  under  that  Act.  Tlie  provisions  in 
the  text  will,  of  course,  apply  only  to  such  orders  (if  any)  as  may  hereafter  he  made 
by  the  Local  Government  Board. 

(a)  This  enactment  removes  the  doubt  which  existed  under  the  former  Acts  as  to 
when  the  formation  took  complete  efi'ect. 

(b)  See  as  to  the  transfer  of  liabilities,  Sinnott  v.  W  hitechapel  Board  of  Worhs,  3 
C.  B.  (n.S.)  674  ;  22  Jur.  263  ;  27  L.  J.  C.  P.  177  ;  6  W.  R.  289  ;  22  J.  P.  2S0  ; 
Pettiward  v.  Metropolitan  Board  of  Works,  19  C.  B.  (n.s.)  489  ;  34  L.  J.  C.  P.  301  ; 
12  L.  T.  (n.s.)  764. 

(c)  A  decree  was  made  in  1875  against  the  corporation  of  B.  as  the  sanitary  autho- 
rity of  B.,  granting  a  perpetual  injunction  to  restrain  them  from  allowing  sewage  to 
flow  into  a  river  so  as  to  be  injurious  to  health  or  a  nuisance  to  the  phxintilfs  ;  but 
the  injunction  was  suspended  for  five  years,  to  give  the  corporation  an  opportunity 
to  execute  certain  works.  After  the  expiration  of  that  time  the  plaintiffs  desired  to 
enforce  the  injunction,  but  in  the  meantime  the  B.  T.  &  R.  district  board  had  been 
constituted  under  this  Act  as  the  sanitary  authority  of  the  district,  in  the  j^lace  of 
the  corporation  of  B.  The  phiintiff  brought  an  action  against  the  B.  T.  &  R.  board, 
claiming  a  declaration  that  they  were  entitled  to  the  same  benefit  of  the  decree  as 
against  the  defendants  in  the  present  action  as  if  they  had  been  defendants  in  the 
former  suit.  The  defendants  demurred: — Held  (reversing  tlie  decision  of  Bacon, 
V.O.),  that  the  B.  T.  &  R.  board  were  not  by  this  section  made  subject  to  any  of  the 
liabilities  of  their  predecessors  except  those  attaching  under  the  Act,  and  were  not, 
therefore,  boimd  by  the  decree  against  them,  and  that  there  being  no  allegation  of 
any  nuisance  committed  by  the  B.  T.  &  R.  board,  the  plaintiffs  had  no  cause  of 
action,  and  the  demurrer  must  be  allowed.  Attor^tey-Gencral  v.  Birmingham  Tame 
and  Rca  Drainaqe  Board,  17  Ch.  D.  685  ;  50  L.  J.  Ch.  786  :  44  L.  T.  (n.s.)  906  ;  29 
W.  R.  793  ;  46  J.  P.  36. 

{d)  See  as  to  this  Schedule  I.  (12),  post.    This  proviso,  which  is  new,  prevents  the 
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Note  to  confusion  whicli  arose  when  the  new  district  was  formed,  but  there  was  no  body 
Section  275.  legally  empowered  to  act  in  it  previous  to  the  election  of  the  board. 

  (e)  See  further,  section  304,  post,  p.  398,  as  to  the  adjustment  of  accounts  between 

districts.    This  order  will  be  final ;  see  section  295,  post,  p.  393. 


Local  Goveni' 
ment  Board 
may  invest 
rural  autho- 
rity with 
powers  of 
urban 
authority. 


276.  The  Local  Government  Board  may,  on  the  application  (a)  of 
the  authority  of  any  rural  district,  or  of  persons  rated  to  the  relief  of 
the  poor,(/;)  the  assessment  of  whose  hereditaments  amounts  at  the  least 
to  one-tenth  of  the  net  rateable  value((!)  of  such  district,  or  of  any 
contributory  place  therein, (^Z)  by  order  (<?)  to  be  published  in  the  Lo7idon 
Gazette,  or  in  such  other  manner  as  the  Local  Government  Board  may 
direct,  declare  any  provisions  of  this  Act  in  force  in  urban  districts  to  be 
in  force  in  such  rural  district  or  contributory  place,  and  may  invest 
such  authority  with  all  or  any(e)  of  the  powers,  rights,  duties,  capacities, 
liabilities,  and  obligations,  of  an  urban  authority  under  this  Act,  and 
such  investment  may  be  made  either  unconditionally  or  subject  to  any 
conditions  to  be  specified  by  the  Board  as  to  the  time,  portion  of  the 
district,  or  manner  during  at  and  in  which  such  powers,  rights,  duties, 
liabilities,  capacities,  and  obligations  are  to  be  exercised  and  attach  : 
Pro^dded,  that  an  order  of  the  Local  Government  Board  made  on  the 
application  of  one-tenth  of  the  persons  rated  to  the  relief  of  the  poor  in 
any  contributory  place  shall  not  invest  the  rural  authority  with  any  new 
powers  beyond  the  limits  of  such  contributory  place. 

See  further  as  to  investing  a  rural  authority  with  urban  powers.  53  &  54  Vict, 
c.  59,  s.  5  ;  56  &  57  Vict.  c.  73,  s.  25,  post. 

(a)  This  application  should  be  made  in  writing  upon  foolscap  folio  paper  addressed 
to  the  President  of  the  Board,  under  cover  to  the  Secretary,  and  if  it  comes 
from  the  rural  authority,  should  be  signed  by  their  clerk.  If  it  comes  from 
others,  the  names  should  be  affixed  to  the  application  as  near  as  conveniently 
may  be. 

(6)  It  is  immaterial  how  long  they  have  been  rated,  or  whether  they  have  or  have 
not  paid  their  rates. 

(c)  This  will  ajjpear  from  the  valuation  list  of  the  union  or  of  the  contributory 
place. 

(d)  The  application  may  come  not  only  from  the  occupiers  of  one-tenth  in  value 
of  the  whole  of  the  district,  but  also  from  one-tenth  in  value  of  any  j)arish  or  other 
contributory  place  within  it,  however  small  ;  but  then  the  powers  will  only  extend 
to  the  part  from  which  the  application  comes.  See  the  proviso  at  the  end  of  the 
section. 

(e)  Note  these  words.  Any  single  power  conferred  by  this  Act  upon  urban 
authorities  only,  such,  for  example,  as  the  powers  relating  to  lighting  streets  under 
sections  161,  162,  ante,  p.  224,  may  by  this  section  be  conferred  on  a  rural  authority. 

As  to  the  effect  of  such  an  order,  see  Lancashire  and  Yorkshire  Railway  Company  v. 
Bolton  Union,  ante,  p.  225.  An  order  conferring  urban  powers  under  section  150  on 
a  rural  authority  simply  confers  on  the  rural  authority  the  same  powers  with  regard 
to  actual  streets  as  an  urban  authority  would  possess.  But  the  description  of  a  road 
as  a  street  in  the  order  does  not  make  it  a  street  if  it  is  not  one  in  fact.  Fenwick  v. 
Croydon  Rural  Sanitary  Authority  [1891],  2  Q.  B.  216  ;  60  L.  J.  M.  G.  161  ;  65  L.  T. 
(N.s.)  645  ;  40  W.  R.  124  ;  55  J.  P.  470 ;  7  T.  L.  E.  594. 


Power  of  rural  277.  1^  shall  be  lawful  for  a  rural  authority  by  resolution(a)  to  be 
authority  to  approved  by  the  Local  Government  Board,  (&)  but  not  otherwise,  to 
constitute  any  portion  of  the  area  within  their  jurisdiction  a  special 
drainage  district,  (c)  for  the  purpose  of  charging  thereon  exclusively  the 
expenses  of  works  of  sewerage,  water  supply,  or  of  other  works  which 
by  this  Act  are  or  by  order  of  the  Local  Government  Board  may  be 


form  special 
drainage 
districts. 
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declared  to  be  special  expenses,  and  thereupon  such  area  shall  become  a  Section  277. 
separate  contributory  place. (c?) 

(a)  Although  the  statute  does  not  prescrihe  any  previous  notice  or  other  pre- 
liminaries, no  such  resolution  should  be  passed  by  the  rural  authority  without  due 
deliberation  and  sufficient  notice,  so  that  the  ratepayers  of  the  district  to  be  affected 
by  it  may  have  an  opportunity  of  being  heard  by  the  rural  authority  before  it  is 
passed,  and,  if  necessary,  of  appealing  to  the  Local  Government  Board. 

A  copy  of  the  resolution,  when  passed,  should  be  forwarded  in  the  same  way  as  other 
resolutions  of  the  rural  authority  are  transmitted  to  the  Local  Government  Board. 

(6)  In  this  case  the  Local  Government  Board  are  not  required  to  institute  an 
inquiry,  but  they  will,  according  to  their  practice,  consult  their  inspector  of  the 
district,  and  if  there  be  any  opposition,  they  will  generally  order  an  inquiry. 

(c)  There  is  no  legal  definition  of  this  term.    It  is,  however,  explained  in 
section  229,  ayite,  p.  308. 

(d)  See  section  229,  ante,  p.  308,  which  declares  the  meaning  of  a  contributory 
place,  and  sets  forth  what  are  special  expenses. 

278.  On  the  application  (a)  of  any  urban  authority  (being  a  local  |7®[es°asto^ 
board  or  improvement  commissioners),  the  Local   (government  Board  boundaries  of 
may  by  order (6)  after  local  inquiry,  (c)  settle  any  dispute  as  to  the  districts, 
boundaries  of  the  district  of  such  authority  ;  such  order  shall  be 
published(t?)  in  some  local  newspaper  circulating  in  the  district  to  which 
it  relates,  and  from  and  after  its  commencement(<?)  shall  be  conclusive 
on  the  question  determined  by  it. 

This  section  is  practically  superseded  by  section  57  of  the  Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41),  post,  which  enables  a  county  council  to  make  orders  for  the 
definition  of  the  boundaries  of  county  districts. 

(ft)  This  application  should  be  made  in  writing  in  the  manner  described  in  note  (d) 
to  section  270,  ante,  p.  372. 

(b)  As  to  this  order,  see  section  295,  j)ost. 

(c)  See  section  293,  post.  Note  that  this  provision  does  not  apjily  to  the  boundaries 
of  boroughs,  unless  indeed  the  dispute  is  between  the  borough  and  sorae  other  urban 
authority,  and  then  qumre. 

(d)  This  publication  must  be  borne  by  the  authorities  interested,  and  at  their 
cost. 

(e)  See  section  275,  ante,  p.  376.    This  declaration  of  the  conclusiveness  of  the 
order  is  repeated  in  section  295,  post. 


Union  of  Districts. 

279.  Where,  on  the  application(a)  of  the  local  authorities  of  any  rprmation 
urban  or  rural  districts,  or  of  any  of  such  authorities,  it  appears  to  the  district*^ 
Local  Government  Board  that  it  would  be  for  the  advantage  of  such 
districts,  or  any  of  them,  or  any  parts  thereof,  or  of  any  contributory 
places(6)  in  any  rural  district  or  districts,  to  be  formed  into  a  united 
district  for  all  or  any  of  the  purposes  following  ;  (that  is  to  say,) 

(1.)  The  procuring  a  common  supply  of  water  ;  or 

(2.)  The  making  a  main  sewer  or  carrying  into  effect  a  system  of 
sewerage  for  the  use  of  all  such  districts  or  contributory 
places  ;  or 

(3.)  For  any  other  purposes  of  this  Act ; 

the  Local  Government  Board  may  by  provisional  ordor(c)  form  such 
districts  or  contributory  places  into  a  united  district,  (c^) 
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Section  279.  All  costs,  charges,  and  expenses  of  and  incidental  to  the  formation  of 
a  united  district  shall,  in  the  event  of  the  united  district  being  formed, 
be  a  first  charge  on  the  rates  leviable  in  the  united  district  in  pursuance 
of  this  Act.(^) 

(a)  This  should  be  in  writing  as  described  with  reference  to  a  petition  under 
section  272,  ayite,  p.  373.  It  should  set  out  the  object  in  view,  the  necessities  or 
advantages  requiring  or  resulting  from  the  proposal,  and  such  details  as  the  case  may 
require.  The  application  may  be  joint  or  several,  but  the  former  will  be  preferable 
as  causing  the  least  labour  to  all  the  parties. 

(b)  As  to  what  are  contributory  places,  see  section  229,  mite,  p.  308. 

(c)  See  section  297,  jjosi,  p.  391. 

(d)  It  must  be  remembered  that  section  285,  post,  enables  two  or  more  authorities 
to  combine  of  themselves  for  the  execution  of  works  for  mutual  benefit ;  and  sec- 
tion 28,  ante,  p.  60,  provides  for  agreements  in  respect  of  certain  joint  user  of 
works. 

(e)  The  proportion  of  these  costs  must  be  settled  by  the  respective  authorities,  as 
it  does  not  appear  that  the  Local  Government  Board  have  any  jurisdiction  in  the 
matter. 


bod^'^oTuuited     ^^P*        governing  body  of  a  united  district  shall  be  a  joint  board 
district. "^"^     consisting  of  such  ex  officio  members(a)  and  of  such  number  of  elective 
members  as  the  Local  Government  Board  may  by  the  provisional  order 
forming  the  district  determine. 

A  joint  board  shall  be  a  body  corporate  by  such  name  as  may  be 
determined  by  the  provisional  order,  having  a  perpetual  succession  and 
a  common  seal,  with  power  to  hold  lands  for  the  purposes  of  its  constitu- 
tion, without  any  license  in  mortmain.(&) 

(«)  The  Local  Government  Board  must  decide  who  are  to  be  ex  officio  members,  as 
they  are  not  defined  or  described  by  the  Act. 

(&)  This  is  similar  to  the  provision  contained  in  section  7,  ante,  p.  26. 


Contentsof  281.  The  provisional  order  forming  a  united  district  under  this 
orderfo'iTOing  -^^^  shall  define  the  purposes  for  which  such  united  district  is  formed, 
united  and  the  powers,  (a)  rights,  duties,  capacities,  liabilities,  and  obligations 

district.  under  this  Act  which  the  joint  board  is  authorised  to  exercise  or  perform, 
or  is  made  subject  to,  and  shall  contain  regulations  as  to  the  qualification 
and  mode  of  election  of  elective  members  of  the  joint  board,  as  to  their 
continuance  in  office,  as  to  casual  vacancies  in  the  joint  board,  as  to 
their  meetings  and  officers,  and  any  other  matter  or  thing,  including  the 
adjustment  of  present  and  future  liabilities  and  property  with  respect  to 
which  the  Local  Government  Board  may  think  fit  to  make  any  regula- 
tions for  the  better  carrying  into  effect  the  provisions  of  this  Act  with 
respect  to  united  districts.  (6) 

Upon  the  constitution  of  a  joint  board  the  local  authorities  having 
jurisdiction  in  the  component  districts  or  contributory  places  shall  cease 
to  exercise  therein  any  powers,  or  to  perform  any  duties,  or  to  be  subject 
to  any  liabilities  or  obligations,  which  the  joint  board  is  authorised  to 
exercise  or  perform  or  is  made  subject  to  ;  nevertheless,  the  joint 
board  may  delegate  to  the  local  authority  of  any  component  district  the 
exercise  of  any  of  its  powers  or  the  performance  of  any  of  its  duties,(c) 

(a)  Borrowing  powers  are  granted  to  the  joint  board  by  section  244,  ante,  p.  324. 
{h)  The  board  will  doubtless  adopt,  as  far  as  practicable,  the  provisions  of  this  Act 
ajDplicable  to  single  authorities. 
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(c)  Care  shoiild  be  taken  that  the  common  object  of  combination  is  not  lost  sight     Note  to 
of  in  any  delegation  of  powers  or  duties  under  this  clause.  Section  281. 

282.  Meetings  of  any  joint  board  shall  be  held,  and  the  proceed-  Meetings  and 
ings  thereat  shall  be  conducted  (so  far  as  such  meetings  and  proceedings  j'o^nr boai?ls  °^ 
are  not  regulated  by  the  order  forming  the  joint  board)  [a )  in  accordance 

with  the  rules  as  to  meetings  and  proceedings  contained  in  Schedule  I. 
to  this  Act. 

(a)  The  order  here  referred  to  is  that  made  in  pursuance  of  the  last  section. 

283.  -^ny  expenses  incurred  by  a  joint  board  in  pursuance  of  this  Expenses  of 
Act,  unless  otherwise  determined  by  the  provisional  order,  shall  be 
defrayed  out  of  a  common  fund,  to  be  contributed  by  the  component 
districts  or  contributory  pLices  in  proportion  to  the  rateable  value(«) 

of  the  property  in  each  district  or  contributory  place,  such  value  to  be 
ascertained  according  to  the  valuation  list  in  force  for  the  time  being. 

(ft)  Rateable  value  corresponding  with  full  net  annual  value  whicli  is  defined  in 
section  4  ante,  p.  11,  under  the  word  mckrent. 

(b)  The  valuation  list  is  made  pursuant  to  the  Union  Assessment  Committee 
Act,  1862  (25  &  26  Vict.  c.  103).  See  "  Lumley's  Union  Assessment  Committee 
Acts." 

A  provisional  order  of  the  Local  Government  Board,  confirmed  by  a  local  Act, 
provided  tliat  the  expenses  incuriud  hy  the  joint  board  for  the  distiict  should  be 
defrayed  out  of  a  common  fund,  to  be  contril)uted  by  the  component  districts  in 
manner  provided  by  section  283  of  the  Public  Health  Act,  1875,  and  that  the  con- 
tributions of  certain  of  the  component  districts  should  be  contributed  and  raised  as 
if  they  were  re(|uired  to  defray  "  special  expenses  "  within  the  meaning  of  the  Public 
Healtli  Act,  1875  : — Held,  on  a  special  case,  that  the  joint  board  should  apportion  the 
contriljutions  of  the  component  districts  according  to  the  rateable  values  of  the  x>ro- 
perties  in  such  districts,  to  be  ascei'taiued  according  to  the  valuation  list,  and  that  the 
rateable  values  of  tithes,  tithe  commutation,  rentcharges,  land  used  as  arable, 
meadow,  or  pasture  ground  only,  or  as  woodlands,  market  gardens,  or  nurseiy 
grounds,  or  covered  with  water,  or  used  as  a  canal  or  towing  path,  or  as  a  railway, 
should  be  taken  at  the  lull  value  apjiearingin  the  valuation  list,  and  not  at  one-fourth 
thereof.  Darenth  Main  Valley  Sewerage  Board  v.  Dartford  Union,  19  Q,  B.  D.  270  ; 
57  L.  T.  233  ;  36  W.  K.  43. 


284.  For  the  purpose  of  obtaining   payment   from   component  Payment  of 
districts  of  the  sums  to  be  contributed  by  them,  the  joint  board  shall  to°oin't"boai-cl 
issue  their  precept  to  the  local  authority  of  each  component  district,  '  '" 

stating  the  sum  to  be  contributed  by  such  authority,  and  requiring 
such  authority,  within  a  time  limited  by  the  precept,  to  pay  the  sums 
therein  mentioned  to  the  joint  board,  or  to  such  person  as  the  joint  board 
may  direct. 

Any  sum  mentioned  in  a  precept  addressed  by  a  joint  board  to  a  local 
authority  as  aforesaid  shall  be  a  debt  due  from  that  authority,  and  may  be 
recovered  accordingly, (a)  such  contribution  in  the  case  of  a  rural  authority 
being  deemed  to  be  general  expenses.(Z>) 

If  any  local  authority  makes  default  in  complying  with  the  precept 
addressed  to  it,  the  joint  board  may,  instead  of  instituting  proceedings 
for  the  recovery  of  a  debt,  or  in  addition  to  such  proceedings  as  to  any 
part  of  a  debt  which  may  for  the  time  being  be  unpaid,  proceed  in  a 
summary  manner  as  in  this  Act  mentioned(c)  to  raise  within  the  district 
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Section  284.  of  the  defaulting  authority  such  sum  as  may  be  sufficient  to  pay  the 
sum  due. 

For  the  purpose  of  obtaining  payment  from  contributory  places  of  the 
sums  to  be  contributed  by  them,  the  joint  board  shall  have  the  same 
powers  of  issuing  precepts  and  of  recovering  the  amounts  named  therein 
as  if  such  contributory  places  formed  a  rural  district,  and  the  joint  board 
were  the  authority  thereof.((^) 

(a)  That  is,  in  some  civil  court  of  law,  namely,  in  the  county  court  or  in  the  High 
Court  of  Justice,  according  to  the  amount  claimed.  See  Richardson  v.  Willis,  L.  R. 
8  Ex.  69  ;  42  L.  J.  Ex.  15,  68  ;  27  L.  T.  (n.s.)  828.  There  it  was  said  to  be  a  general 
rule  that  where  a  statute  gave  a  right  to  a  sum  of  money,  and  provided  no  means  of 
recovering  it,  the  remedy  was  by  action.  But,  as  this  may  be  a  dilatory  process,  the 
next  paragraph  substitutes  an  alternative  mode  of  proceeding. 

{b)  As  to  what  are  general  expenses,  see  section  229,  ante,  p.  308.  And  see 
Darenth  Main  Valley  Sewerage  Board  v.  Dartford  Union,  cited  in  the  notes  to  the 
preceding  section. 

(c)  See  section  292,  post. 

(d)  See  section  229,  aiite,  p.  308,  as  to  what  are  contributory  places,  and  section  230 
ante,  p.  310,  as  to  the  recovery  of  amounts  due  from  them. 


districts,  and 
to  combine 
for  execution 
of  works. 


Power  to  285.  -A-uy  local  authority  may,  with  the   consent  of  the  local 

6XCCU.L6  WOVkS  1        •  rt  . 

in  adjoining  authority  of  any  adjoining  district,  execute  and  do  in  such  adjoining 
district  all  or  any  of  such  works  and  things  as  they  may  execute  and  do 
within  their  own  district,  and  on  such  terms  as  to  payment  or  otherwise 
as  may  be  agreed  on  between  them  and  the  local  authority  of  the 
adjoining  district  ;  moreover,  two  or  more  local  authorities  may  combine 
together  for  the  purpose  of  executing  and  maintaining  any  works  that 
may  be  for  the  benefit  of  their  respective  districts  or  any  part  thereof. 
All  moneys  which  any  local  authority  may  agree  to  contribute  for 
defraying  expenses  incurred  under  this  section  shall  be  deemed  to  be 
expenses  incurred  by  them  in  the  execution  of  works  within  their 
district. 

This  section  does  not  render  necessary  the  consent  of  the  Local  Government  Board 
or  any  other  authority.  But  if  money  is  required  to  be  borrowed  for  these  works,  the 
Local  Government  Board  must  give  their  consent  to  the  loan,  and  consequently  will 
require  to  be  satisfied  as  to  the  necessity  and  propriety  of  the  works. 

It  must  be  remembered,  that  as  regards  the  communication  of  sewers  in 
adjoining  districts,  section  28,  ante,  p.  60,  requires  the  sanction  of  the  Local 
Government  Board. 

This  section  does  not  apply  to  the  powers  conferred  by  section  131  so  as  to  require 
for  their  exercise  in  an  adjoining  district  the  consent  of  the  local  authority  of  such 
district.  Withington  Local  Board  v.  Manchester  (Mayor,  &c,  of)  [1893],  2  Ch.  19  ;  62 
L.  J.  Ch.  393  ;  68  L.  T.  (n.s.)  330  ;  41  W.  R.  306  ;  57  J.  P.  340  ;  2  R.  367.  "  The  object 
of  section  285  is  to  enable  the  local  authority  acting  under  it  to  do  certain  things  as 
within  their  j)0wers  which,  but  for  the  section,  would  have  been  outside  their 
powers.  They  can  do  certain  things  in  an  adjoining  district  without  the  imputation 
of  acting  ultra  vires  if  they  have  got  the  consent  of  the  local  authority.  But,  in  my 
opinion,  that  has  not  the  effect  of  making  the  adjoining  district  or  that  portion  of  it 
their  own  district  for  all  the  purposes  of  section  16  ;  or,  in  otber  words,  it  does  not 
dispense  with  the  necessity,  as  between  themselves  and  owners  of  land  or  other 
persons,  of  observing  the  requirements  that  have  to  be  olserved  with  respect  to 
sewers  where  sewers  are  made  outside  the  district  of  the  board  that  is  making  them." 
Per  North,  J.,  in  Jones  v.  Conway  and  Golwyn  Bay  Joint  Water  Supply  Board  [1893], 
2  Ch.  603,  at  p.  609  ;  and  see  ante,  p.  40. 


Districts  may 
be  united  for 
appointing 


286.  Where  it  appears  to  the  Local  Government  Board,  on  any 
representation  made  to  it,  (a)  that  the  appointment  of  a  medical  officer  of 


UNION  OF  DISTRICTS. 


383 


healtli(&)  for  two  or  more  districts  situated  wlioUy  or  partially  in  the  Section  286. 
same  county(c)   would  diminish  expense,   or   otherwise   be   for   the  ^  medical 
advantage  of  such  districts,  the  Local  Government  Board  may  by  officer  of 
order((i?)  unite  such  districts  for  the  purpose  of  appointing  a  medical  liealtli. 
officer  of  health,  and  may  make  regulations  as  to  the  mode  of  his 
appointment  and  removal  by  representatives  of  the  authorities  of  the 
constituent  districts,  and  as  to  the  meetings  from  time  to  time  of  such 
representatives,  and  the  proportion   in   which  the   expenses  of  the 
appointment  and  of  the  salary  and  expenses  of  such  officer  are  to  be 
borne  by  such  authorities,  and  as  to  any  other  matters  (including  the 
necessary  expenses  of  such  representatives)  (e)  which,  in  the  opinion  of 
the  said  Board,  require  regulation  for  the  purposes  of  this  section  ;  and 
no  other  medical  officer  of  health  shall  be  appointed  for  any  constituent 
district,  except  as  an  assistant  to  the  officer  ap]iointed  for  the  united 
districts  : 

Provided  that  no  urban  district  containing  a  population  of  twenty-five 
thousand  and  upwards,  or  (in  the  case  of  a  borough)  having  a  separate 
court  of  quarter  sessions,  shall  be  included  in  any  union  of  districts 
formed  under  this  section  without  the  consent  of  the  local  authority  of 
such  district  or  borough.  (/) 

Not  less  than  twenty-eight  days'  notice  that  it  is  proposed  to  make  an 
order  under  this  section  shall  be  given  by  the  Local  Government  Board 
to  the  local  authority  of  any  district  proposed  to  be  included  in  the  union, 
and  if  within  twenty-one  days  after  such  notice  has  been  given  to  any 
such  authority,  they(p')  give  notice  to  the  Local  Government  Board 
that  they  object  to  the  proposal,  the  Local  Government  Board  may 
include  their  district  in  the  union  by  a  provisional  order, (/t)  but  not 
otherwise. 

There  may  be  assigned  by  the  Local  Government  Board  to  the  district 
medical  officer  of  any  union  comprising  or  coincident  with  any  con- 
stituent district  such  duties  in  rendering  local  assistance  to  the  medical 
officer  of  health  appointed  for  the  united  districts  as  the  said  Board  may 
think  fit  ;  and  such  district  medical  officer  shall  receive,  in  respect  of 
any  duties  so  assigned  to  him,  such  additional  remuneration  to  be  paid  by 
the  local  authority  or  authorities  of  the  district  or  districts,  within  which 
his  duties  under  this  section  are  performed  as  those  authorities  ma.j,(i) 
with  the  approval  of  the  Local  Government  Board,  determine. (Z;) 

The  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  17,  enables  a  county- 
council  to  appoint  a  county  medical  officer,  who  may,  by  arrangement,  perform  the 
duties  of  medical  officer  of  health  in  any  urban  oi  rural  sanitary  districts  within  the 
courty.    See  the  section,  'post. 

(a )  This  representation  should  be  in  writing  on  foolscap  folio  paper,  addressed  to 
the  President  under  cover  to  the  Secretary,  although  the  text  does  not  prohibit  the 
making  of  an  oral  representation. 

(6;  See  as  to  the  appointment  of  this  officer,  section  189,  ante,  p.  260. 

(c)  It  will  suffice  if  a  part  of  one  district  is  in  the  same  county  as  the  others. 

(d)  See  section  295,  post,  p.  389. 

(e)  This  will  include  travelling  expenses  and  cost  of  living.    In  some  cases  hotel 
expenses  may  be  recognised  as  necessary. 

(/)  The  consent  of  the  majority  of  membei'S  assembled  at  a  meeting  specially  con- 
vened for  the  purpose  will  doubtless  suffice.  It  is  to  be  observed  that  this  consent  is 
a  condition  precedent  to  the  constitution  of  the  district.  A  resolution  proposed  and 
carried  will  be  sufficient,  and  a  copy  under  the  hand  of  the  clerk  of  the  authority  will 
be  sufficient  evidence  of  it. 
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Note  to       No  mode  is  pointed  out  for  ascertaining  the  popi^lation.    The  report  on  the  last 
Section  286.  census  will  in  many  cases  suffice.    It  is  doubtful  whether  any  other  course  is  open  in 
cases  where  such  report  will  not  decide  the  question. 

(g)  This  applies,  not  to  the  urban  district  previously  noticed,  but  to  a  rural  district, 
Y          or  an  urban  district  not  within  the  description. 

^  (h)  As  to  this  order,  see  section  297,  ^os^,  p.  391.  Where  this  order  is  attempted  to  be 

confirmed  by  Act  of  Parliament,  it  maj  be  opposed  by  any  party  legally  interested, 
as  shown  hereafter. 

(i)  See  section  191,  ante,  p.  263,  as  to  the  appointment  of  a  district  medical  officer 
to  act  under  this  statute. 

(h)  Seeing  that  the  local  authority  have  a  discretion  as  to  Avhat  salary  they  will 
assign,  they  should  settle  this  before  the  assignment  of  the  duties  is  made  by  the 
Local  Government  Board,  as  that  Board  will  not  assign  any  duties,  nor  the  officer 
accept  the  appointment  unless  adequate  remuneration  is  to  be  given. 


Port  Sanitary  Authority. 

Constitution  287.  The  Local  Grovernment  Board  may,  by  provisional  order,(a) 
of  port  permanently  constitute  any  local  autliority(6)  whose  district  or  part  of 

authority.  whose  district  forms  part  of  or  abuts  on  any  part  of  a  port(f)  in 
England,  or  the  waters  of  such  port,  or  any  conservators,  commissioners, 
or  other  persons  having  authority  in  or  over  such  port  or  any  part 
thereof  (which  local  authority,  conservators,  commissioners,  or  other 
persons  are  in  this  Act  referred  to  as  a  "  riparian  authority ")  the 
sanitary  authority  of  the  whole  of  such  port  or  of  any  part  thereof  (in 
this  Act  referred  to  as  the  '*  port  sanitary  authority  "). 

The  Local  Government  Board  may  also  by  provisional  order(a)  per- 
manently constitute  a  port  sanitary  authority  for  the  whole  or  any  part 
of  a  port,  by  combining  any  two  or  more  riparian  authorities  having 
jurisdiction  within  such  port,  or  any  part  thereof,  and  may  prescribe  the 
mode  of  their  joint  action  ;  or  by  forming  a  joint  board,  consisting  of 
representative  members  of  any  two  or  more  riparian  authorities,  in  the 
same  manner  as  is  by  this  Act  provided  with  respect  to  the  formation  of 
a  united  district.  (<i)  Moreover,  the  Local  Government  Board  may,  by 
provisional  order, (a)  permanently  constitute  a  port  sanitary  authority 
for  any  two  or  more  ports,  by  forming  a  joint  board  consisting  of 
representative  members  of  all  or  any  of  the  riparian  authorities  having 
jurisdiction  within  such  ports,  or  any  part  thereof. 

In  any  case  in  which  the  Local  Government  Board  are  by  this  section 
authorised  permanently  to  constitute  by  provisional  order  a  port  sanitary 
authority,  the  said  Board  may,  if  it  thinks  fit,  until  such  order  has  been 
made  and  confirmed  by  Parliament, (6')  temporarily  constitute  by  order 
any  such  authority,  and  may,  from  time  to  time,  renew  any  such  last- 
mentioned  order,  and  may  by  any  order  so  made  or  renewed,  make  any 
such  provisions  as  it  is  by  this  section  empowered  to  make  by  provisional 
order.(/) 

Any  order  constituting  a  port  sanitary  authority  may  assign  to  such 
authority  any  powers,  rights,  duties,  capacities,  liabilities,  and  obligations 
under  this  Act,  and  direct  the  mode  in  which  the  expenses  of  such  autho- 
rity are  to  be  paid  ;(^)  and  where  such  order  constitutes  a  joint  board 
the  port  sanitary  authority,  it  may  contain  regulations  with  respect  to 
any  matters  for  which  regulations  may  be  made  by  a  provisional  order 
forming  a  united  district  under  this  Act. (A) 
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A  port  shall  mean  a  port  as  established  for  the  purposes  of  the  laws  Section  287. 
relating  to  the  customs  of  the  United  Kingdom.  (?) 

(a)  See  section  297,posi,  p.  391.  By  the  Public  Health  (Ships,  &c.)  Act,  1885  (48  &  49 
Vict.  c.  35),  s.  3,  post,  in  any  case  in  which  the  Local  Government  Board  are  by  the 
principal  Act  (asset  out  in  the  text)  authorised  permanently  to  constitute  a  port  sani- 
tary authority  by  provisional  order,  they  may  permanently  constitute  a  port  sanitary 
authority  by  order.  Every  such  order  shall  specify  a  day  on  which  it  shall  come  into 
operation  in  the  event  of  its  not  becoming  a  provisional  order  as  thereinafter  pro- 
vided, and  at  least  four  weeks  before  such  day  a  copy  of  it  shall  be  sent  by  the  Local 
Government  Board  to  every  riparian  authority,  which  is  by  the  order  or  otherwise 
required  to  contribute  to  the  expenses  of  the  port  sanitary  authority,  and  if  before 
such  day  notice  in  writing  shall  be  received  by  the  Local  Government  Board  from 
any  such  riparian  authority  objecting  to  the  order,  and  such  notice  is  not  withdrawn 
before  such  day,  the  order  shall  be  deemed  to  be  a  provisional  order  duly  made  by 
the  Local  Government  Board  under  the  principal  Act,  and  in  the  event  of  its  being 
confirmed  by  Parliament,  shall  come  into  operation  on  such  day  as  may  be  provided 
in  that  behalf  in  the  Act  confirming  it.  Any  order  made  under  the  section  may,  if 
the  same  has  not  become  a  provisional  order,  be  repealed,  altered,  or  amended  by  any 
subsequent  order  made  by  the  Local  Government  Board. 

(6)  Note  the  general  character  of  this  term  which  is  defined  in  section  4,  ante,  ^.  6. 

(c)  See  the  definition  of  this  term  at  the  end  of  this  section. 

(d)  See  how  this  is  to  be  done,  in  section  279,  ante,  p.  379. 

(e)  As  to  the  conclusiveness  of  this  temporary  order  while  it  is  in  force,  see  section 
295,  post,  p.  389. 

(/)  These  words,  providing  for  the  renewal  of  the  order,  did  not  exist  in  35  &  36 
Vict.  c.  79,  s.  20.  Some  doubt  existed  as  to  whether  the  board  possessed  the  power 
of  renewal|under  that  Act,  and  accordingly  section  325  of  this  Act,  post  (now  repealed), 
was  passed  to  ratify  and  confirm  their  renewed  orders. 

(g)  The  orders  issued  by  the  Board  do  contain  some  of  these  provisions,  and  where 
they  do  so  the  powers  and  duties  of  the  local  authorities  in  the  places  referred  to  are 
pro  tanto  superseded.  By  way  of  illustration  reference  may  be  made  to  the  provi- 
sional order  permanently  constituting  a  port  sanitary  authority  for  the  jioit  of  Ply- 
mouth. It  will  be  found  in  "  Glen's  Local  Government  Orders,"  at  p.  258.  It 
provides  for  the  number  and  qualification  of  the  members  of  the  port  sanitary 
authority,  for  their  continuance  in  office,  casual  vacancies,  meetings,  powers  of  the 
authority,  expenses,  accounts,  audit,  and  the  settlement  by  arbitration  of  any  disjiutes 
between  the  joint  board  and  any  riparian  authority,  or  between  any  two  or  more 
riparian  authorities  respecting  any  matter  arising  out  of  the  provisions  of  the  order. 
See  also  the  general  order  for  the  accounts  of  such  authorities,  "  Glen's  Local  Govern- 
ment Orders,"  p.  268. 

Powers  of  borrowing  are  given  to  port  sanitary  authorities  by  section  244,  ante, 
p.  324. 

(h)  See  section  279,  ajite,  p.  379. 

(t)  See  the  Customs  Laws  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  ss.  11—16. 
These  sections  jjrovide  that  the  Commissioners  of  the  Treasury  may,  by  their  warrant, 
appoint  any  port  in  the  United  Kingdom,  and  declare  the  limits  thereof,  and  may 
annul  the  limits  of  any  ^jort  already  appointed  or  to  be  thereafter  set  out,  and  may 
declare  the  same  to  be  no  longer  a  port  :  Provided  that  such  alterations  or  variations 
in  limits  shall  not  affect  any  lawful  rights  or  privileges  co-extensive  with  such  pre- 
existing limits  (irrespective  of  matters  relating  to  Her  Majesty's  Customs)  granted  to 
any  person  or  body  by  any  Act  of  Parliament,  &c.,but  they  shall  be  deemed  to  be  and 
remain  the  same  for  the  purposes  of  such  Act  as  if  no  such  alteration  or  variation 
had  been  made.  The  Commissioners  of  the  Treasury  laaj,  from  time  to  time,  revoke 
or  alter  any  warrant  made  by  them. 


288.  The  order  of  the  Local  Government  Board  constituting  a  jurisdiction 
port  sanitary  authority  shall  be  deemed  to  give  such  authority  jurisdiction  po^t 
over  all  waters  within  the  limits  of  such  port,  and  also  over  the  whole  or  ou'thSv 

2  0 


386 


THE  PUBLIC  HEALTH  ACT,  1875. 


Section  288.  such  portions  of  the  district  within  the  jurisdiction  of  any  riparian 
"  authority  as  may  be  specified  in  the  order. 

As  to  what  is  a  riparian  authority,  see  the  last  section. 

Delegation  of  289.  port  sanitary  authority  may,  with  the  sanction  of  the  Local 
powers  by  Government  Board,(a)  delegate  to  any  riparian  authority  within  or 
author^y.^'^^  bordering  on  their  district  the  exercise  of  any  powers  conferred  on  such 
port  sanitary  authority  by  the  order  of  the  Local  Government  Board, 
but,  except  in  so  far  as  such  delegation  may  extend,  no  other  authority 
shall  exercise  any  powers  conferred  on  a  port  sanitary  authority  by  the 
order  of  the  Local  Government  Board  within  the  district  of  such  port 
sanitary  authority. 

(a)  Applications  should  be  made  iii  writing  in  the  manner  described  in  the  several 
notes  above  referring  to  application  by  local  authorities. 

(&)  This  is  merely  an  emphatic  reiteration  of  what  has  been  provided  in  the 
previous  sections. 


Expenses  of       290.  Any  expenses  incurred  by  a  port  sanitary  authority  constituted 
P°^' ^^"'^'^'■y   temporarily  in  carrying  into  effect  any  purposes  of  this  Act  shall  be 
defrayed  out  of  a  common  fund  to  be  contributed  by  the  riparian 
authorities  in  such  proportions  as  the  Local  Government  Board  thinks 
just,  (a) 

Such  port  sanitary  authority,  if  itself  a  local  authority  under  this  Act 
independently  of  its  character  as  a  port  sanitary  authority,  shall  raise  the 
proportion  of  expenses  due  in  respect  of  its  own  district  in  the  same 
manner  as  if  such  expenses  had  been  incurred  by  it  in  the  ordinary 
manner  for  the  purposes  of  this  Act.(^) 

For  the  purpose  of  obtaining  payment  from  the  contributory  riparian 
authorities  of  the  sums  to  be  contributed  by  them,  such  port  sanitary 
authority  shall  issue  their  precept  to  each  such  authority,  requiring  such 
authority,  within  a  time  limited  by  the  precept,  to  pay  the  amount 
therein  mentioned  to  such  port  sanitary  authority,  or  to  such  person  as 
such  port  sanitary  authority  may  direct. 

Any  contribution  payable  by  a  riparian  authority  to  such  port  sanitary 
authority  shall  be  a  debt  due  from  them,  and  may  be  recovered  accord- 
ingly, (c)  such  contribution  in  the  case  of  a  rural  authority  being 
deemed  general  expenses  of  that  authority,  (t^)  If  any  riparian  authority 
makes  default  in  complying  with  the  precept  addressed  to  it  by  such 
port  sanitary  authority,  such  port  sanitary  authority  may,  instead  of 
instituting  proceedings  for  the  recovery  of  the  debt,  or  in  addition  to 
such  proceedings,  as  to  any  part  of  the  debt  which  may  for  the  time  being- 
be  unpaid,  proceed  in  the  summary  manner  in  this  Act  mentioned(^')  to 
raise  within  the  district  of  the  defaulting  authority  such  sum  as  may  be 
sufficient  to  pay  the  debt  due. 

Where  several  riparian  authorities  are  combined  in  the  district  of  one 
port  sanitary  authority  the  Local  Govei-nment  Board  may  by  order(/) 
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declare  that  some  one  or  more  of  such  authorities  shall  be  exempt  from  Section  290. 
contributing  to  the  expenses  incurred  by  such  authorities. 

(a)  The  provisional  order  issued  to  the  port  of  Liverpool,  confirmed  by  37  &  38 
Vict.  c.  clii.,  shows  how  the  board  have  adjusted  the  proportions  in  a  case  of  much 
complexity. 

(6)  As  to  these  expenses  in  an  urban  district,  see  section  207,  ante,  p.  276.  In  a 
rural  district  they  will  probably  divide  themselves  into  general  and  special,  and  refer- 
ence must,  therefore,  be  made  to  section  229,  ante,  p.  308. 

(c)  That  is  by  action.    See  note  (a)  to  section  284,  ante,  p.  381. 

(d)  See  section  229,  ante,  p.  308. 

(e)  See  section  292,  irifra. 

(/)  See  as  to  this  order,  section  295,  post,  p.  389. 


291.  The  mayor,  aldermen,  and  commons  of  the  City  of  London  shall  Provision  as 

he  tlie  port  sanitary  authority  of  the  port  of  London,  and  shall  pay  out  of -^^^^J^^ 

their  corporate  funds  all  their  expenses  as  such  port  sanitary  authority.      [Repealed  by 

54  &  5.5  Vict. 

This  section  has  been  repealed  by  the  Public  Health  (London)  Act,  1891  (54  &  55  ^-  '^^•'i 
Vict.  c.  76),  and  re-enacted  by  section  111  of  that  Act.    See  also  section  112. 


Where  any  port  sanitary  authority,  joint  board,  or  other 
authority  are  authorised,  in  pursuance  of  this  Act,  to  proceed  in  a  sum-  g^j^  ^^j.  p^y. 
mary  manner(a)  to  raise  within  the  district  of  a  defaulting  authority  ment  of 
such  sum  as  may  be  sufficient  to  pay  any  debt  due  to  them,  the  authority  Jl^g'^^j^^^f" 
so  authorised  for  the  purpose  of  raising  such  sum  shall,  within  the  district  defaulting 
of  the  defaulting  authority,  have,  so  far  as  relates  to  the  raising  such  authority, 
sum,  the  same  powers  as  if  they  were  the  defaulting  authority,  and  as  if 
such  sum  were  expenses  properly  incurred  by  the  defaulting  authority 
within  the  district  of  such  authority,  (6) 

Where  the  defaulting  authority  have  power  to  raise  any  moneys  due 
for  their  expenses  by  levy  of  a  rate  from  individual  ratepayers, (c)  the 
authority  so  authorised  as  aforesaid  shall  have  power  to  levy  such  a 
rate  by  any  officer  appointed  by  them,  and  the  officer  so  appointed  shall 
have  the  same  powers,  and  the  rate  shall  be  levied  in  the  same  manner 
and  be  subject  to  the  same  incidents  in  all  respects  as  if  it  were  being 
levied  by  the  officer  of  the  defaulting  authority  for  the  payment  of  the 
expenses  of  that  authority  ;{d)  and  where  the  defaulting  authority (6') 
have  power  to  raise  moneys  due  for  their  expenses  by  issuing  precepts, 
or  otherwise  requiring  payments  from  any  other  authorities,  the  autho- 
rity so  authorised  as  aforesaid  shall  have  the  same  power  as  the  defaulting 
authority  would  have  of  issuing  precepts,  or  otherwise  requiring  payment 
from  such  other  authorities. 

Any  precepts  issued  by  the  authority  so  authorised  as  aforesaid  for 
raising  the  sum  due  to  them  may  be  enforced  in  the  same  manner  in  all 
respects  as  if  they  had  been  issued  by  the  defaulting  authority.  (6) 

The  authority  so  authorised  as  aforesaid  may,  in  making  an  estimate 
of  the  sum  to  be  raised  for  the  purpose  of  paying  the  debt  due  to  them, 
add  such  sums  as  they  think  sufficient,  not  exceeding  ten  per  cent,  on  the 
debt  due,  and  may  defray  thereout  all  costs,  charges  and  expenses  (in- 
cluding compensation  to  any  persons  they  may  employ)  to  be  incurred  by 
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Section  292.  such  authority  by  reason  of  the  default  of  the  defaulting  authority  ;  and 
the  authority  so  authorised  as  aforesaid  shall  apply  all  moneys  raised  by 
them  in  payment  of  the  debt  due  to  them,  and  such  costs,  charges,  and 
expenses  as  aforesaid,  and  shall  render  the  balance,  if  any,  remaining  in 
their  hands  after  such  application  to  the  defaulting  authority. 

(a)  See  section  284,  a«<e,  p.  381,  and  section  290,  ante,  p.  386. 
(6)  Refer  for  these  powers  to  Part  VI.,  a7ite,  p.  276. 

(c)  This,  in  the  case  of  an  urban  sanitary  authority  in  default,  applies  where  a 
borough  rate,  improvement  rate,  or  district  rate  can  be  levied.  A  rural  sanitary 
authority  cannot  levy  a  rate  other  than  a  rate  under  section  230,  ante,  p.  310. 

(d)  See  Part  VI.  and  section  256,  ante,  p.  339. 

(e)  This  applies  to  the  case  of  a  rural  sanitary  authority,  so  that  where  the  rural 
district  council  comprised  in  a  joint  district  make  default,  the  joint  board  may  issue 
their  precepts  to  the  overseers  of  the  parishes  in  the  district. 
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PAET  IX. 

LOCAL  GOVERNMENT  BOARD. 
Inquiries  hy  Board. 

293.  The  Local  Grovernment  Board  may  from  time  to  time  cause  Section  293. 

to  be  made  such  inquiries  as  are  directed  by  this  Act,  and  such  inquiries  poweTof 
as  they  see  fit  in  relation  to  any  matters  concerning  the  public  health  in  Board  to 
any  place,  or  any  matters  with  respect  to  which  their  sanction,  approval,  direct  _ 
or  consent  is  required  by  this  Act.  inquiries. 

These  powers  in  relation  to  the  public  health  were  assigned  to  the  Privy  Council 
by  21  &  22  Vict.  c.  97,  s.  3,  and  transferred  to  the  Local  Government  Board  by 
34  &  35  Vict.  c.  ,70.  This  passage,  therefore,  only  repeats  the  provisions  already 
existing.  It  will  be  seen  that  certain  inquiries  are  directed  by  the  Act ;  as  to  these 
the  Board  have  no  discretion.  See  sections  33,  53,  176,  234,  272—274,  and  278,  ante, 
and  section  297,  post.  They  have,  however,  a  discretion  as  to  other  inquiries  for  the 
purposes  of  the  Act.  It  is  provided  by  the  Housing  of  the  Working  Classes  Act, 
1890  (53  &  54  Vict.  c.  70),  s.  85,  post,  that  for  the  purposes  of  the  execution  of  their 
duties  under  that  Act,  the  Local  Government  Board  may  hold  such  local  inquiries  as 
the  Board  see  fit,  and  sections  293  to  296,  both  inclusive,  of  the  Public  Health  Act, 
1875,  relating  to  inquiries  by  such  Board,  shall  apply.  See  also  section  87  of  the 
Local  Government  Act,  1888,  post. 

294-.  The  Local  Government  Board  may  make  orders(a)  as  to  the  ^^j^'"^^^^  ^° 
costs  of  inquiries  or  proceedings  instituted  by,  or  of  appeals  to,  the  said  inquiries. 
Board  under  this  Act,  and  as  to  the  parties  by  whom  or  the  rates  out  of 
which  such  costs  shall  be  borne  ;  and  every  such  order  may  be  made  a 
rule  of  one  of  the  superior  courts(6)  of  law  on  the  application  of  any 
person  named  therein. 

(a)  _As  to  the  Board's  orders,  see  next  section.  The  Board  interpret  this  section  as 
s-PPlyiiig  to  costs  which  they  incur  in  these  inquiries  and  act  accordingly.  11  &  12 
Vict.  c.  68,  s.  11,  and  21  &  22  Vict.  c.  98,  s.  23,  contained  provisions  for  the  reim- 
bursement of  the  Treasury  for  the  costs  of  inquiries  under  those  Acts,  but  these 
provisions  are  not  renewed. 

(&)  That  is,  a  division  of  the  High  Court  of  .lustice. 

1  &  2  Vict.  c.  110,  contained  provisions  for  enforcing  payment  of  costs  upon  rules 
of  court,  and  these  will  be  available  against  individuals  but  with  regard  to  costs 
awarded  against  the  local  authority,  the  effectual  remedy  will  be  by  mandamus. 

295.  All  orders  made  by  the  Local  Government  Board  in  pursuance  Orders  of 
of  this  Act  (a)  shall  be  binding  and  conclusive  in  respect  of  the  matters  to  Board  under 
which  they  refer, (i)  and  shall  be  published  in  such  manner  as  that  Board  ^^^^ 
may  direct,  (c) 

(a)  Questions  of  some  difficulty  may  arise  as  to  the  effect  of  orders  which  are  alleged 
to  exceed  the  powers  given  by  this  Act,  or  with  respect  to  which  the  preliminaries 
prescribed  by  this  Act  have  not  been  strictly  complied  with.  The  confirmatory  Acts 
formerly  only  confirmed  the  orders  so  far  as  they  were  authorised  by  the  Acts.  In 
such  cases  it  becomes  important  to  determine  how  far  the  requisite  preliminaries  are 
conditions  precedent  to  the  validity  of  the  order  although  confirmed  by  statute.  The 
following  cases  will  illustrate  these  remarks.    The  General  Board  of  Health  made  a 
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Note  to  provisional  order  extending  the  Public  Healtli  Act,  1848,  to  T.,  a  district  within  whicli 
Section  295.  were  parts  of  the  turnpike  roads,  made  under  local  turnpike  Acts.  A  local  Sanitary 
Act  also  applied  to  the  district,  which  was  altered  by  this  order,  and  it  was  directed 
that  after  confirmation  of  the  order  by  Parliament,  section  50  of  the  Towns  Improve- 
ment Clauses  Act,  1847  (10  &  11  Vict,  c.  34),  which  forbids  trustees  of  any  turnpike 
road  from  levying  toll  within  the  limits  of  the  special  Act,  should  be  incorporated 
with  the  Sanitary  Act.  This  provisional  order  was  coniirmed  by  the  statute  so  far  as 
authorised  by  the  above  Act.  It  was  held  that  this  part  of  the  provisional  order  was 
not  authorised,  and  conseqiiently  was  void.  The  court  considered  that  toll  on  the 
turnpike  road  was  not  a  matter  which  came  within  the  scope  of  the  Public  Health 
Act.  Clayt07i  v.  Fenwick,  6  E.  &  B.  114  ;  25  L.  J.  Q.  B.  226  ;  20  Jur.  635  ;  20  J.P. 
180.  An  order  of  the  General  Board  of  Health  rendering  the  same  Act  applicable  to 
the  borough  of  T.,  but  excepting  the  operation  of  so  much  of  section  88  as  provided 
for  the  rating  of  pasture  lands,  railways,  &c.,  at  a  reduced  rate,  was  held  to  be  invalid 
in  respect  of  this  exception.  North  Eastern  Railway  Company  v.  Teignmouth  {Mayor, 
tfcc,  of),  L.  R.  3  Q,  B.  723  ;  37  L.  J.  M.  C.  183  ;  9  B.  &  S.  616  ;  32  J.  P.  822.  In 
Frewen  v.  Hastings  Local  Board,  16  L.  T.  (n.  s.)  553  ;  6  B.  &  S.  401  ;  29  J.  P.  711  ;  it  was 
held  that  a  provisional  order  could  not  be  removed  by  certiorari  to  be  quashed.  This 
was  followed  in  a  recent  Irish  case.  In  re  Local  Government  Board,  Ex  parte  Kingston 
Commissioners,  18  L.  R.  Ir.  509.  See  a  note  of  this  case  in  the  notes  to  section  297, 
post.  But  where  an  order,  confirmed  by  statute,  repealed  a  local  Act  which  created  a 
district  rate,  but  exempted  certain  property  from  such  rate,  and  the  clause  containing 
the  exemption  was  preserved  by  such  order,  the  court  held  that  the  order  had  no 
operation  with  regard  to  rates  imposed  by  the  Public  Health  Act,  for  the  rating  clause 
of  the  Act  having  been  repealed,  there  was  nothing  to  which  the  exception  could 
apply.    Turner  v.  Halifax  (Mayor  of),  9  B.  &  S.  623^. 

In  Eeg  v.  Robinson,  17  Q.  B.  466,  it  was  held  that  an  order  of  the  Poor  Law  Com- 
missioners (whose  powers  are  now  transferred  to  the  Local  Government  Board)  might 
be  quashed  in  part  on  certiorari  if  the  parts  were  suthciently  divisible.  But  see 
section  262,  a7ite,  p.  350. 

As  to  the  force  and  effect  of  departmental  orders  which  aiTect  the  rights  of  property, 
see  Frewin  v.  Lewis,  9  Sim.  66  ;  4  My.  &  C.  249  ;  Foster  v.  Dodd,  7  B.  &  S.  140  ;  8 
B.  &  S.  842  ;  32  J.  P.  20.  In  Attorney-General  v.  Manchester  (Bishop  of),  L.  R.  3  Eq. 
455  ;  15  L.  T.  646  ;  15  W.  C.  673  ;  31  J.  P.  516  ;  Stuart,  V.C,  quotes  the  following 
passage  from  the  judgment  of  Cottenham,  L.C,  in  Fretvin  v.  Letuis  (supra),  as  laying 
down  the  rule  of  law  :  "I  apprehend  that  the  limits  within  which  the  court  interferes 
with  the  acts  of  piiblic  functionaries  constituted  like  the  Poor  Law  Commissioners  are 
perfectly  clear  and  imambiguous.  So  long  as  those  functionaries  strictly  confine 
themselves  within  the  exercise  of  those  duties  which  are  confided  to  them  by  the  law, 
this  court  will  not  interfere  to  see  whether  any  alteration  or  regulation  which  they 
may  direct  is  good  or  bad  ;  but  if  they  are  departing  from  that  power  which  the  law 
has  vested  in  them, — if  they  are  assuming  to  themselves  a  power  over  property  which 
the  law  does  not  give  them, — this  court  no  longer  considers  them  as  acting  under  the 
authority  of  their  commission,  but  treats  them,  whether  they  be  a  corporation  or 
individuals,  merely  as  persons  dealing  with  property  without  legal  authority." 

(h)  Besides  other  modes  of  enforcing  such  orders,  they  may  be  enforced  under  cer- 
tain circumstances  by  mandamus,  and  perhaps  by  indictment.  See  Reg.  v.  Walker, 
L.  R.  10  Q.  B.  355  ;  44  L.  J.  M.  C.  167  ;  33  L.  T.  (n.s.)  167  ;  40  J.  P.  230. 

With  regard  to  defau.lting  authorities,  see  section  299,  post. 

(c)  See  section  135,  ante,  p.  152,  and  Reg.  v.  Loim,  cited  in  the  note  to  that  section. 


Power  of  in-  296.  Inspectors  of  the  Local  Government  Board  shall  for  the  pnr- 
Local*Go°vem  V^^^^  inquiry  directed  by  the  Board,  (a)  have  in  relation  to  witnesses 

ment  Board,  and  their  examination,  the  production  of  papers  and  accounts,  and  the 
inspection  of  places  and  matters  required  to  be  inspected,  similar  powers 
to  those  which  poor  law  inspectors  have  under  the  Acts  relating  to  the 
relief  of  the  poor  for  the  purposes  of  those  Acts.(/^) 

(a)  Note  the  limitation  to  inquiries  directed  by  the  Board. 

(6)  4  &  5  Will.  4,  c.  76,  s.  12,  and  10  &  11  Vict.  c.  109,  ss.  20,  21,  contain  the  pro- 
visions as  to  the  powers  of  poor  law  inspectors.  Under  these  sections  an  inspector 
may  summon  any  person  to  be  examined  before  him,  or  to  produce  and  v?riiy  on 
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oath  any  books,  contracts,  agreements,  accounts,  or  copies  of  the  same,  and  not  relating     Note  to 
to  or  involving  any  question  of  title  to  lands  (except  the  property  of  the  local  autho-  Section  296. 
rity).    He  may  examine  witnesses  on  oath  or  require  the  party  examined  to  make 
and  sulDscribe  a  declaration  of  the  truth  of  his  evidence.    Disobedience  of  any  sum- 
mons, refusing  to  produce,  altering  or  concealing  any  books,  &c.,  are  misdemeanors 
and  evidence  falsely  given  before  the  insjsector  is  perjury. 


Provisional  Orders  hy  Board.(a) 

297.  With  respect  to  provisional  orders  authorised  to  be  made  by  As  to  pro- 
the  Local  Government  Board  under  this  Act,  the  following  enactments  ^adTby  Loral 

shall  be  made  : —  Government 

.  ,  Board. 

(1.)  The  Local  Grovernment  Board  shall  not  make  any  provisional 
order  under  this  Act  unless  pubHc  notice  of  the  purport  of  the 
proposed  order  has  been  previously  given  by  advertisement  in 
two  successive  weeks  in  some  local  newspaper  circulating  in  the 
district  to  which  such  provisional  order  relates 

(2.)  Before  making  any  such  provisional  order,  the  Local  Government 
Board  shall  consider  any  objections  which  may  be  made  thereto 
by  any  persons  affected  thereby,  and  in  cases  where  the  subject 
matter  is  one  to  which  a  local  inquiry  is  applicable,  (c)  shall 
cause  to  be  made  a  local  inquiry,  of  which  public  notice  shall 
be  given  in  manner  aforesaid,  and  at  which  all  persons  inte- 
rested shall  be  permitted  to  attend  and  make  objections  -.(d) 

(3.)  The  Local  Government  Board  inay(^)  submit  to  Parliament  for 
confirmation  any  provisional  order  made  by  it  in  pursuance  of 
this  Act,  but  any  such  order  shall  be  of  no  force  whatever 
unless  and  until  it  is  confirmed  by  Parliament :(/) 

(4.)  If  while  the  Bill  confirming  any  such  order  is  pending  in  either 
House  of  Parliament,  a  petition  is  presented  against  any  order 
comprised  therein,  the  Bill,  so  far  as  it  relates  to  such  order, 
may  be  referred  to  a  Select  Committee,  and  the  petitioner 
shall  be  allowed  to  appear  and  oppose  as  in  the  case  of  private 
bills  :(^) 

(5.)  Any  Act  confirming  any  provisional  order  made  in  pursuance  of 
any  of  the  Sanitary  Acts  (A)  or  of  this  Act,  and  any  Order  in 
Council(2')  made  in  pursuance  of  any  of  the  Sanitary  Acts, 
may  be  repealed,  altered,  or  amended  by  any  provisional  order 
made  by  the  Local  Government  Board  and  confirmed  by  Par- 
liament : 

(6.)  The  Local  Government  Board  may  revoke,  either  wholly  or 
partially,  any  provisional  order  made  by  them  before  the  same 
is  confirmed  by  Parliament,  but  such  revocation  shall  not  be 
made  whilst  the  Bill  confirming  the  order  is  pending  in  either 
House  of  Parliament : 

(7.)  The  making  of  a  provisional  order  shall  be  prima  facie  evidence 
that  all  the  requirements  of  this  Act  in  respect  of  proceedings 
required  to  be  taken  previously  to  the  making  of  such  pro- 
visional order  have  been  complied  with:(^') 
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Section  297.     (8)  Every  act  confirming  any  such  provisional  order  shall  be  deemed 
to  be  a  public  general  Act.(Z) 

(a)  See  the  notes  to  section  295,  ante,  p.  389. 

In  the  case  of  Morley,  Inre,_  L.  R.  20  Eq.  17  ;  32  L.  T.  (n.s.)  524  ;  23  W.  E.  532, 

the  Master  of  the  Rolls,  referring  to  a  provisional  order  made  by  the  Board  of  Trade, 
observed  : — "  The  legislature,  instead  of  allowing  proceedings  to  be  taken  before  a 
committee  of  either  House,  decided  that  these  inquiries"  (li.e.,  preliminary  to  the 
making  of  the  order)  "  might  be  prosecuted  more  cheaply  and  more  beneficially 
before  a  local  tribunal  or  persons  appointed  to  inquire  into  the  matters  locally. 
These  proceedings  are  instituted,  and  the  parties  interested,  instead  of  applying  to 
Parliament,  apply  to  the  Board  of  Trade,  and  after  making  a  proper  investigation  in 
the  locality,  the  Board  of  Trade  makes  a  provisional  order,  and  then  if  Parliament 
thinks  fit,  that  provisional  order,  generally  with  a  gi'eat  many  more,  is  confirmed  by 
an  Act  which  is  not  procured  at  all  by  the  applicants,  but  by  the  Board  of  Trade  ; 
that  is,  by  the  executive  government  of  the  country.  The  result  is  that  there  has 
been  an  entire  change  of  system,  and  all  that  the  applicant  obtains  is  the  provisional 
order,  and  there  is  no  proceeding  in  Parliament  with  which  he  really  has  anything 
to  do  directly."    Note  the  limitation  of  these  last  words. 

The  Board  have  issued  a  circular  letter  and  instructions  relating  to  applications  for 
provisional  orders  by  local  authorities.  These  should  be  carefully  attended  to.  The 
circular  and  instructions  will  be  found  set  out  in  the  Appendix,  i^ost. 

(h)  It  is  the  practice  of  the  Board  to  frame  the  advertisement  and  provide  for 
its  publication,  and  though  they  pay  the  charge  in  the  first  place,  they  include  it  in 
the  order  for  expenses.  Reference  should  be  made  to  section  176,  ante,  p.  246,  as  to 
the  advertisements,  &c.,  necessary  before  applying  for  a  provisional  order  to  authorise 
the  compulsory  purchase  of  land. 

(c)  In  some  cases  the  Act  itself  requires  an  inquiry.  In  others  the  Board  them- 
selves deem  it  advisable  for  the  purpose  of  guiding  their  own  actions.  It  seems  that 
imder  section  176,  sub-section  (4),  ante,  p.  246,  the  inquiry  may  in  some  instances  be 
dispensed  with. 

(d)  It  is  obvious  that  persons  may  also  attend  and  be  heard  in  support  of  the 
proposal. 

The  Board  frame  the  order  themselves,  though  they  do  not  decline  to  accept,  as 
aids,  clauses  drawn  iip  and  submitted  by  them  to  the  parties.  Such  drafts  should  be 
on  folio  foolscap  paper. 

(e)  The  Board  can  exercise  their  discretion  as  to  submitting  the  order  to  Parlia- 
ment at  all,  and,  consequently,  as  to  when  they  will  do  so.  They  generally  group 
several  orders  together  in  one  Bill  in  such  a  manner  as  to  prevent,  as  far  as 
practicable,  unopposed  orders  from  being  delayed  by  the  companionship  of  such 
as  may  be  contested.  They  can  choose  in  which  House  to  bring  in  the  Bill,  and 
accordingly  at  the  latter  part  of  the  session  they  frequently  introduce  it  in  the 
House  of  Lords. 

(/)  Therefore  the  order  cannot  be  quashed  on  certiorari.  Reg.  v.  Hastings  Local 
Board,  6  B.  &  S.  401  ;  34  L.  J.  Q.  B.  159  ;  in  Re  Local  Government  Board,  Ex  parte 
Kingstown  Commissioners,  18  L.  R.  Ir.  509.  In  the  latter  case  it  was  held  that  the 
Local  Government  Bord  in  exercising  its  functions  as  to  provisional  orders  is  not  a 
court,  nor  are  purely  legislative  powers,  or  powers  of  promoting  legislation,  on  prin- 
ciple, subject  to  prohibition ;  bat  an  usurpation  of  jurisdiction  of  a  judicial  character 
might  be  prohibited.  But  the  Chancery  Division  by  injunction  will  restrain  a  local 
board  from  prosecuting  an  application  for  a  provisional  order  when  the  application  is 
contrary  to  equity,  and  will  not  drive  the  applicant  to  petition  Parliament  against 
the  Bill.  Telford  V.  Metropolitan  Board  of  Works,  L.  R.  13  Eq.  574  ;  41  L.  J.  Ch.  589  ; 
26  L.  T.  (n.s.)  150  ;  20  W.  R.  481  ;  36  J.  P.  628. 

{g)  As  most  provisional  orders  are  made  for  the  benefit  of  some  particular  locality 
and  are  not  framed  by  the  Local  Government  Board  spontaneously,  if  opposition 
be  made  to  the  order,  its  defence  before  the  committee  is  left  to  the  promoters  of 
the  proposition  contained  in  the  order,  notwithstanding  the  observations  of  the 
Master  of  the  Rolls,  supra  ;  at  the  same  time,  the  Board  reserve  a  power  of_  with- 
drawing any  order  from  the  Bill,  if  this  seems  to  them  to  be  expedient  pending  its 
passage  through  Parliament. 

It  is  right  to  notice  that  33  &  34  Vict.  c.  1,  gave  power  to  the  Select  Committee  of 
either  House  of  Parliament,  to  whom  bills  confirming  provisional  orders  are  referred, 
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to  award  costs  under  28  Vict.  c.  28,  and  to  examine  witnesses  on  oath  as  under  22  Vict.      Note  to 
c.  78.    It  was  repealed  by  34  &  35  Vict.  c.  3,  but  re-enacted  with  a  slight  addition  Section  297. 

not  affecting  these  orders.    That  statute  is  still  in  force  as  to  costs,  but  has  been  — 
repealed  as  to  the  power  to  examine  witnesses  upon  oath  by  34  &  35  Vict.  c.  83, 
which  gives  a  general  power  to  any  committee  to  examine  witnesses  on  oath. 
The  next  section  provides  for  the  costs  of  the  promoters. 

(h)  See  the  definition  in  section  4,  ante,  p.  21. 

(i)  The  orders  in  council  were  made  under  11  &  12  Vict.  c.  63,  but  qucere  whether 
any  were  made  under  any  other  Act.  See  further  as  to  such  orders,  section  339,  post. 
As  to  the  exercise  of  the  powers  conferred  by  this  sub-section,  see  In  re  Local  Govern- 
ment Board,  supra. 

(k)  This  is  a  new  provision  which  has  rendered  it  incumbent  on  the  Board  to 
inquire  strictly  into  the  proceedings  taken  under  the  statute  to  see  that  all  have 
been  correctly  taken.  Thus  they  must  be  satisfied  that  all  the  advertisements  have 
been  published  in  the  appointed  manner,  and  that  all  the  notices  have  been  duly 
served. 

They  require  statutory  declarations  on  these  points  from  proper  deponents. 

It  is,  however,  open  to  any  petitioner  to  show  before  the  committee  that  there  has 
been  some  default  in  this  respect.  Whether  advantage  can  be  taken  of  any  such 
defect  after  the  passing  of  this  Act  is  yet  to  be  decided. 

(l)  Hence  it  is  the  practice  of  the  Board  to  insert  in  the  body  of  the  Bill  clauses 
which  alter  the  general  law  in  respect  of  the  district  to  which  any  provisional  order 
relates,  where  the  order  renders  some  alteration  necessary,  or  souje  special  privilege, 
exemption,  or  requirement  expedient.  But  such  provision  must  arise  out  of  the  order 
or  be  connected  with  it.  The  Local  Government  Board  will  not  propose  extraneous 
alterations  of  the  law  in  a  confirming  Bill. 

It  may  be  noticed  that  though  these  are  public  general  Acts,  by  a  recent  arrange- 
ment they  are  printed  with  the  local  Acts  in  the  authorised  edition  of  the  statutes. 

298.  The  reasonable  costs  of  any  local  antliority  in  respect  of  Costs  of 
provisional  orders  made  in  pursuance  of  this  Act,  and  of  the  inquiry  orders^"'^'^' 
preliminary  thereto,(a)  as  sanctioned  by  the  Local  Government  Board, 
whether  in  promoting  or  opposing  the  same,  shall  be  deemed  to  be 
expenses  properly  incurred  for  purposes  of  this  Act  by  the  local  authority 
interested  in  or  affected  by  such  provisional  orders,  and  such  costs  shall 
be  paid  accordingly and  if  thought  expedient  by  the  Local  Govern- 
ment Board,  the  local  authority  may  contract  a  loan  for  the  purpose  of 
defraying  such  costs. (c) 

(a)  With  reference  to  the  costs  of  the  preliminary  inquiries  previous  to  the  issuing 
of  the  provisional  order,  it  is  right  to  refer  to  the  observations  of  the  Master  of  the 
Rolls  in  In  re  Morley,  ante,  p.  392,  upon  the  bill  of  costs  of  the  solicitor  engaged  by 
a  local  authority.  He  said  :— "These  are  not  parliamentary  costs,  they  are  simply 
costs  of  obtaining  an  order  from  the  Board  of  Trade,  and  they  must  be  taxed  under 
the  ordinary  rules  applicable  to  costs.  There  is  a  reason  for  this.  In  former  days, 
when  application  had  to  be  made  to  Parliament,  great  expenses  were  incurred  in 
consequence  of  the  necessity  of  employing  parliamentary  agents  and  so  on  ;  but  on 
these  local  inquiries  there  is  no  necessity  for  anything  of  the  kind  ;  you  may  employ 
an  ordinary  solicitor,  and  the  notices  may  be  served  in  the  ordinary  way,  and  no 
great  expenditure  is  incurred."  By  the  House  of  Commons  Costs  Taxation  Act, 
1879  (42  &  43  Vict.  c.  17),  all  the  powers  and  provisions  of  the  House  of  Commons 
Costs  Taxation  Act,  1847  (10  &  11  Vict.  c.  69),  are  extended  and  applied  to  the 
costs,  charges,  and  expenses  of  any  parliamentary  agent,  solicitor,  or  other  person 
in  respect  to  the  obtaining  or  promotion  of  or  opposition  to  any  provisional  order 
or  provisional  certificate  or  any  bill  for  confirming  the  same  ;  and  in  respect  to 
the  promotion  of  any  bill  by  any  public  trustees  or  commissi onei'S,  or  by  any 
municipal  or  other  public  authority,  and  in  respect  to  the  opposition  to  any  public 
and  general  bill. 

(6)  Hence  it  will  not  be  necessary  for  the  local  authority  to  obtain  in  this  case  the 
sanction  required  by  35  &  36  Vict.  c.  91,  printed  in  the  Appendix. 

(c)  The  local  authority  may  obtain  this  loan  from  the  Public  Works  Loan 
Commissioners  under  section  242,  ante,  p.  323,  but  it  is  not  probable  that  the 
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Note  to  Local  Government  Board  would  recommend  the  loan  at  tlie  low  rate  of  interest 
Section  298.  under  section  243,  ante,  p.  323. 

The  section  is  also  an  exception  to  the  provisions  as  to  loans  contained  in  sec- 
tion 234,  ante,  p.  316  ;  consequently,  there  is  no  limit  of  time  for  repayment,  unless 
the  Local  Government  Board  can  prescribe  it  when  they  sanction  the  loan. 

Poioer  of  Board  to  enforce  Performance  of  Duty  hy  defaulting 
Local  Authority. 

Proceedingg  299.  Where  complaint(a)  is  made  to  the  Local  Government  Board 
to  Board^oT*'  ^^^^  ^  authority  has  made  default  in  providing  their  district  with 
default  of  Sufficient  sewers,  or  in  the  maintenance  of  existing  sewers,  or  in  pro- 
local  autho-  viding  their  district  with  a  supply  of  water  in  cases  where  danger  arises 
to  the  health  of  the  inhabitants  from  the  insufficiency  or  unwholesome- 
ness  of  the  existing  supply  of  water,  (&)  and  a  proper  supply  can  be  got 
at  a  reasonable  cost,  or  that  a  local  authority  has  made  default  in 
enforcing  any  provisions  of  this  Act  which  it  is  their  duty  to  enforce, (c) 
the  Local  Government  Board,  if  satisfied,  after  due  inquiry,  that  the 
authority  has  been  guilty  of  the  alleged  default,  shall  make  an  order((^) 
limiting  a  time  for  the  performance  of  their  duty  in  the  matter  of  such 
complaint.  If  such  duty  is  not  performed  by  the  time  limited  in  the 
order,  such  order  may  be  enforced  by  writ  of  mandamus,(e)  or  the  Local 
Government  Board  may  appoint,  some  person  to  perform  such  duty,  and 
shall  by  order((;Z)  direct  that  the  expenses  of  performing  the  same, 
together  with  a  reasonable  remuneration  to  the  person  appointed  for 
superintending  such  performance,  and  amounting  to  a  sum  specified  in 
the  order,  together  with  the  costs  of  the  proceedings,  shall  be  paid  by 
the  authority  in  default ;  and  any  order  made  for  the  payment  of  such 
expenses  and  costs  may  be  removed  into  the  Court  of  Queen's  Bench, (/) 
and  be  enforced  in  the  same  manner  as  if  the  same  were  an  order  of 
such  Court.  (^) 

Any  person  appointed  under  this  section  to  perform  the  duty  of  a 
defaulting  local  authority  shall,  in  the  performance  and  for  the  purposes 
of  such  duty,  be  invested  with  all  the  powers  of  such  authority  other 
than  (save  as  hereinafter  provided)  (A)  the  powers  of  levying  rates  ;  and 
the  Local  Government  Board  may  from  time  to  time  by  order  change 
any  person  so  appointed. 

(a)  This  complaint  may  come  from  any  person.  It  should  he  in  writing,  upon 
folio  foolscap  paper,  addressed  to  the  President  of  the  Board  under  cover  addressed 
to  the  Secretary,  and  should  state,  with  as  much  conciseness  as  practicable,  the  facts 
of  the  case  which  show  the  default  of  the  authority,  and  should  offer  proof  of  the 
complaint. 

{h)  See  the  provisions  of  the  Public  Health  (Water)  Act,  1878  (41  &  42  Vict.  c.  25), 
s.  3,  post. 

(c)  The  complaints  are  specifically  as  to  the  want  oi  a  sewer  and  as  to  deficiency 
of  water  supply.  But  there  is  a  general  charge  of  default  in  respect  of  any  pro- 
vision of  tlie  Act,  and  tliis  lets  in  a  wide  range  of  complaints.  The  Board,  upon 
receipt  of  the  complaint,  generally  communicate  it  to  the  local  authority,  so  as,  if 
possible,  to  avoid  an  inquiry  and  any  furtlier  action.  If  no  redress  is  thus  obtained, 
and  they  deem  the  matter  of  sufficient  importance  to  reqiaire  further  proceedings, 
they  cause  inquiry  to  be  made  by  one  of  their  inspectors  as  explained  in  sections  293, 
296,  ante,  pp.  389,  390. 

{d)  This  order  is  in  itself  binding  and  conclusive.  See  section  295,  ante,  p._  389. 
It  must  be  directed  to  and  served  upon  the  defaulting  authority.    But  the  obtaining 
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of  such  an  order  does  not  prevent  the  person,  who  has  obtained  it  for  the  purpose     Note  to 
of  putting  an  end  to  a  nuisance,  from  proceeding  by  action  for  an  injunction  to  Section  299. 
restrain  the  continuance  of  such  nuisance.    JFhiteJield  v.  Neivquay  Local  Board,  "Law 
Times,"  18th  March,  1882,  p.  349. 

If  the  Board  refuse  to  make  an  order,  that  fact  may  be  considered  by  the  Court 
sufficient  to  justify  their  refusing  a  mandamus  if  the  complainant  applies  directly  for 
the  writ.    Reg.  v.  Tottenham  Local  Board,  9  T.  L.  K.  414  ;  15  M.  C.  C.  225. 

(e)  Accordingly  upon  one  occasion  the  Board  proceeded  in  the  Queen's  Bench 
Division  of  the  High  Conrt  of  Justice  for  a  writ  of  mandamus  against  the  corporation 
of  Lincoln,  for  neglecting  to  provide  proper  sewers  for  their  city,  and  obtained  the 
writ  notwithstanding  the  alternative  remedy  given  by  the  section.  Another  such 
case,  that  of  the  Cheshunt  Local  Board,  is  referred  to  in  the  report  of  the  Local 
Government  Board  for  1883 — 84,  p.  xciii.  ;  and  see  Reg.  v.  Rochester  {Mayor,  etc.,  of), 
"  Times,"  22nd  November,  1892.  Upon  an  application  for  a  writ  of  mandamus,  the 
Court  will  not  enquire  whether  there  has  been  a  due  inquiry  under  this  section. 
The  Court  is  bound  to  grant  the  writ  at  the  request  of  the  Board,  unless  there  has 
been  some  legal  error  or  some  omission  to  apply  the  ordinary  legal  procedure.  Reg.  v. 
Staines  Union  and  Staines  Local  Board,  10  R.  292  ;  62  L.  J.  Q.  B.  540  ;  69  L.  T.  (n.s.) 
714  ;  58  J.  P.  182.  The  writ  against  the  Staines  Local  Board  was  afterwards  made 
peremptory,  notwithstanding  a  return  that  the  local  board  required  time  to  prepare  a 
scheme  and  estimate  for  obtaining  the  necessary  funds.  Reg.  v.  Staines  Local  Board, 
"  Times,"  27th  February,  1894. 

(/)  Now  the  Queen's  Bench  Division  of  the  High  Court  of  Justice. 

(g)  Under  the  corresponding  enactment  in  29  &  30  Vict.  c.  90,  s.  49,  an  order  was 
made  that  "  the  said  authority  do  its  duty,  and  begin  to  set  about  the  works  for  the 
purpose  within  one  month  from  the  date  of  this  order,  and  proceed  therewith  until 
completion."  After  the  month,  the  authority  having  done  nothing,  a  second  order 
was  made  appointing  J.  B.  to  perform  the  said  duty  of  the  authority  as  he  should  be 
directed.  It  was  held  that  the  two  orders  were  justified  by  the  section.  Reg.  v. 
Goclcerell,  L.  R.  6  Q.  B.  252  ;  40  L.  J.  M.  C.  153  ;  19  W.  R.  1133  ;  34  J.  P.  693.  It 
was  also  held  that  it  was  not  necessary  to  provide  for  the  expenses  in  the  latter  order. 

As  to  the  enforcing  of  the  order,  see  1  &  2  Vict.  c.  110,  s.  18,  and  the  Rules  of  the 
Su^Jreme  Court,  Order  42,  rule  31,  which  enables  an  order  against  a  corporation  to  be 
enforced  by  sequestration  or  attachment.    See  also  the  next  section. 

Qi)  See  the  next  section. 


300.  Any  sum  specified  in  an  order(a)  of  the  Local  Government  Further  p 
Board  for  payment  of  the  expenses (/^)  of  performing  the  duty  of  a  vision  for 
defaultino;  local  authority,  together  with  the  costs  of  the  proceedings,  ^'^covery  o 
shall  be  deemed  to  be  expenses  properly  incurred  by  such  authority,  and 
to  be  a  debt  due  from  such  authority,  (e)  and  payable  out  of  any  moneys 
in  the  hands  of  such  authority  or  of  their  officers,  or  out  of  any  rate 
applicable  to  the  payment  of  any  expenses  properly  incurred  by  such 
authority,  ((Z)  which  rate  is  in  this  part  of  this  Act  referred  to  as  "  the  local 
rate."    If  the  defaulting  authority  refuses(<?)  to  pay  any  such  sum,  with 
costs,  as  aforesaid,  for  a  period  of  fourteen  days  after  demand,  the  Local 
Government  Board  may  by  order  (_/')  empower  any  person  to  levy,  by  and 
out  of  the  local  rate,  such  sum  (the  amount  to  be  specified  in  the  order) 
as  may,  in  the  opinion  of  the  Local  Government  Board, (^c)  be  sufficient 
to  defray  the  debt  so  due  from  the  defaulting  authority,  and  all  expenses 
incurred  in  consequence  of  the  non-payment  of  such  debt. 

Any  person  or  persons  so  empowered  shall  have  the  same  powers  of 
levying  the  local  rate,  and  requiring  all  officers  of  the  defaulting  authority 
to  pay  over  any  moneys  in  their  hands,  as  the  defaulting  authority  would 
have  in  the  case  of  expenses  legally  payable  out  of  a  local  rate  to  be  raised 
by  such  authority  ;(/*)  and  the  said  person  or  persons,  after  repaying  all 
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Section  300.  sums  of  money  so  due  iu  respect  of  the  order,  shall  pay  the  surplus,  if 
any  (the  amount  to  be  ascertained  by  the  Local  Government  Board),  to 
or  to  the  order  of  the  defaulting  authority. 

(a)  As  to  this  order,  see  the  last  section.    See  also  section  295,  ante,  p.  389,  which 
makes  it  binding  and  conclusive. 
(6)  As  to  the  meaning  of  this  word,  see  section  302,  post. 

(c)  It  is  not  stated  to  whom  the  debt  is  due,  but  apparently  it  will  be  due  to  the 
person  executing  the  Avorks. 

(d)  This  rate  will  be  the  district  rate  in  the  case  of  an  urban  sanitary  authority,  but 
it  is  somewhat  difficult  to  say  what  rate  is  referred  to  in  the  case  of  a  rural  sanitary 
authority. 

(g)  Neglect  after  demand  will  doubtless  be  considered  to  be  a  refusal.  See  Gully  v. 
Smith,  12  Q.  B.  D.  121  ;  53  L.  J.  M.  C.  35  ;  48  J.  P.  309. 

(/)  See  section  295,  ante,  p.  389. 

(</)  The  Board  have  an  absolute  discretion  in  the  matter. 

(h)  See  Part  VI.  of  this  Act,  ante,  p.  276.  Tlie  term  local  rate  does  not  properly 
apply  to  any  rate  levied  under  this  Act  by  that  name,  but  it  is  explained  in  the 
earlier  part  of  the  section. 


Power  of 
Board  to 
borrow  to 
defray 
expenses  of 
performing 
duty  of 
defaulting 
authority. 


301.  The  Local  Government  Board  may  from  time  to  time  certify 
the  amount  of  expenses(a)  that  have  been  incurred,  or  an  estimate  of  the 
expenses  about  to  be  incurred,  by  any  person  appointed  by  the  said 
Board  under  this  Act  to  perform  the  duty  of  a  defaulting  local  authority  ; 
also,  the  amount  of  any  loan  required  to  be  raised  for  the  purpose  of 
defraying  any  expenses  that  have  been  so  incurred,  or  are  estimated  as 
about  to  be  incurred  ;(h)  and  the  certificate  of  the  said  Board  shall  be 
conclusive  as  to  all  matters  to  which  it  relates. 

Whenever  the  Local  Government  Board  so  certifies  a  loan  to  be 
required,  the  Public  Woi'ks  Loan  Commissioners  may  advance  to  the 
Local  Government  Board,  or  to  any  person  appointed  as  aforesaid,  the 
amount  of  the  loan  so  certified  to  be  required  on  the  security  of  the  local 
rate,  without  requiring  any  other  security  ;(c)  and  the  Local  Government 
Board,  or  the  person  so  appointed  may,  by  any  instrument  duly  executed, 
charge  the  local  rate  with  the  repayment  of  the  principal  and  interest 
due  in  respect  of  such  loan,  and  every  such  charge  shall  have  the  same 
effect  as  if  the  defaulting  local  authority  were  empowered  to  raise  such 
loan  on  the  security  of  the  local  rate,  and  had  duly  executed  an  instru- 
ment charging  the  same  on  the  local  rate. 

(a)  See  the  explanation  of  this  word  in  the  next  section. 

(6)  A  question  arises  whether  the  loan  thus  to  be  raised  will  be  affected  by  the 
provisions  in  section  234,  ante,  p.  316.  Some  difficulties  may  occur  if  this  be  the 
result. 

(c)  But  they  cannot  advance  at  the  low  rate  of  interest.  See  section  243  (2),  ante, 
p.  324.  As  this  is  a  loan  which  is  not  j^remeditated,  it  can  seldom  be  provided  for 
and  notified  in  the  manner  required  by  the  Public  Works  Loans  Act  (38  &  39  Vict, 
c.  89),  noticed  in  the  notes  to  section  242,  and  set  out  in  the  ApjDendix. 


^rinT^^nd      302.  Any  principal  money  or  interest  for  the  time  being  due  in 
fnterest!        respect  of  any  loan  under  this  Act  made  for  payment  of  the  expenses 
incurred  or  to  be  incurred  in  the  performance  of  the  duty  of  a  defaulting 
local  authority  shall  be  taken  to  be  a  debt  due  from  such  authority,  and, 
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in  addition  to  any  other  remedies,  may  be  recovered  in  the  manner  in  Section  302. 
which  a  debt  due  from  a  defaulting  authority  may  be  recovered  in  pur- 
suance  of  the  provisions  of  this  part  of  this  Act,  (a) 

The  surplus  (if  any)  of  any  such  loan,  after  payment  of  the  expenses 
aforesaid,  shall,  on  the  amount  thereof  being  certified  by  the  Local 
Government  Board,  be  paid  to  or  to  the  order  of  the  defaulting 
authority. 

"  Expenses,"  for  the  purposes  of  the  provisions  of  this  part  of  this  Act 
relating  to  defaulting  local  authorities,  shall  include  all  sums  payable 
under  those  provisions  by  or  by  the  order  of  the  Local  Government 
Board,  or  the  person  appointed  by  that  Board. 

(a)  See  the  last  section. 


Powers  of  Board  in  relation  to  Local  Ads,  ^t. 

303.  The  Local  Government  Board  may,  on  the  application  of  the  Power  to  re- 
local  authority  of  any  district, (a)  by  provisional  order,(6)  wholly  or  fogal^Acts^''^ 
partially  repeal,  alter,  (c)  or  amend  any  local  Act,  other  than  an  Act  for 
the  conservancy  of  rivers,  {d)  which  is  in  force  in  any  area  comprising 
the  whole  or  part  of  any  such  district,(<:')  and  not  conferring  powers  or 
privileges  on  any  persons  or  person  for  their  or  his  own  pecuniary 
benefit,  which  relates  to  the  same  subject  matters  as  this  Act. 

Any  such  provisional  order  may  provide  for  the  extension  of  the  pro- 
visions of  the  local  Act  referred  to  therein  beyond  the  district  or  districts 
within  the  limits  of  such  Act,  or  for  the  exclusion  of  the  whole  or  a  por- 
tion of  any  such  district  from  the  application  of  such  Act  ;  and  may 
provide  what  local  authority(/)  shall  have  jurisdiction  for  the  purposes 
of  this  Act  in  any  area  which  is  by  such  order  included  in  or  excluded 
from  such  district. 

(a)  The  appHcation  comes  from  the  local  authority,  and  not  from  the  commis- 
sioners or  jmrties  acting  under  the  local  Act.  No  particular  formality  is  required  in 
this  application,  but  the  proposal  and  the  object  of  it  shoiild  be  clearly  set  forth  in 
writing  upon  folio  foolscap  paper.  The  Board  recognize  an  application  signed  by  an 
official,  such  as  the  town  clerk  of  a  borough,  or  the  clerk  of  the  district  council. 

Eemarks  upon  this  section  will  be  found  in  the  judgment  of  Lindley,  J.,  in 
Monmouth  (Mayor,  d:c ,  of)  v.  Monmouth  (Churchwardens  of),  38  L.  T.  (n.s.)  612. 
Referring  to  this  section  he  said,  "  Nothing  can  be  clearer  than  that  the  legislatixre 
did  not  intend  by  the  Public  Health  Act  to  interfere  with  the  local  Acts.  It  did 
give  power  to  the  Local  Government  Board  to  deal  with  them  by  provisional  orders  ; 
but  that  was  only  where  they  did  not  confer  jjowers  or  privileges  on  any  persons  or 
person  for  their  or  his  pecuniary  benefit "  (p.  618).  Reference  may  also  be  made 
to  Walsall  (Overseers  of)  v.  London  and  North  Western  Railway,  cited  in  the  notes 
to  section  207,  ante,  p.  277,  and  to  North  Eastern  Eaihoay  Gom^Mny  v.  Tyne- 
mouth  (Mayor,  &c.,  of),  L.  R.  3  Q.  B.  723  ;  37  L.  J.  M.  C.  183  ;  9  B.  &  S.  616  ;  32 
J.  P.  822. 

(h)  See  section  297,  ante,  p.  391. 

(c)  The  law  officers  of  the  Crown  advised  that  the  corresponding  j^rovision  in 
35  &  36  Vict.  c.  79,  s.  33,  enabled  a  local  Act  to  be  altered  in  provisions  not  within 
the  purview  of  the  Sanitary  Acts,  if  it  were  brought  within  the  operation  of  the 
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Note  to    section  at  alL    Several  provisional  orders  have  been  framed  accordingly,  and  have 
Section  303.  been  confirmed  by  Parliament.    But  there  is  no  general  power  conferred  upon  the 
board  to  alter  any  local  Act  which  relates  to  local  matters. 

(cl)  This  appears  to  signify  an  Act  exclusively  provided  for  the  conservancy  of  a 
river,  so  that  when  the  Act  provides  for  the  conservancy  of  a  river,  and  also  for 
other  matters,  subjects  of  this  Act,  application  may  be  made  with  reference  to  the 
latter  matters. 

(e)  By  these  words  the  provision  in  previous  Acts  has  been  extended.  That  was 
confined  to  a  local  Act  in  force  in  a  district  co-extensive  with  the  sanitary  district. 
But  now  a  local  Act  will  be  brought  within  the  operation  of  this  section,  though  it 
applies  to  a  much  larger  or  a  much  less  area  than  that  of  the  sanitary  district. 

(/)  So  that  if  there  be  more  than  one  local  authority  having  jurisdiction  on  the 
boundaries  of  the  included  or  excluded  area,  the  Local  Government  Board  may 
determine  which  shall  have  jurisdiction  in  the  area  dealt  with. 


Settlement  of 
differences 
arising  out  of 
transfer  of 
powers  or 
jiroperty  to 
local 

authority. 


304.  On  the  application(a)  of  any  authority  from  v^^hom  or  to 
whom  any  povs^ers,  rights,  duties,  capacities,  liabiHties,  obhgations,  and 
property,  or  any  of  them,  are  at  any  time  transferred  or  alleged  or  claimed 
to  be  transferred  in  pursuance  of  this  Act  or  any  provisional  order  made 
thereunder,  or  on  the  application  of  any  person(^)  afiFected  by  such  trans- 
fer, the  Local  Government  Board  may  by  order(c)  settle  any  doubt  or 
difference,  and  adjust  any  accounts  arising  out  of  or  incidental  to  such 
powers,  rights,  duties,  capacities,  liabilities,  obligations,  or  property,  or  to 
the  transfer  thereof,  and  direct  the  parties  by  whom  and  to  whom  any 
moneys  found  to  be  due  are  to  be  paid,  and  the  mode  of  raising  such 
moneys  ;  and  any  provisions  contained  in  any  order  so  made  shall  be 
deemed  to  have  been  made  in  pursuance  of  and  to  be  within  the  powers 
conferred  by  this  section,  subject  to  this  proviso,  that  where  any  such 
order  directs  any  rate  to  be  made,  or  other  act  or  thing  to  be  done, 
which  the  party  required  to  make  or  do  would  not,  apart  from  the 
provisions  of  this  Act,  have  been  enabled  to  make  or  do  by  law, 
such  order  shall  be  provisional  only  until  it  has  been  confirmed  by  Par- 
liament, ((i) 

Any  settlement  or  adjustment  under  this  section  may  be  included  in 
any  provisional  order  which  gives  rise  to  the  same.(g) 

See  the  similar  provision  in  the  Local  Government  Act,  1888,  s.  62,  posi,  as  to 
adjustment  of  property  and  liabilities  between  authorities  affected  by  orders  under 
that  Act. 

(a)  This  should  be  made  in  writing,  and  in  the  manner  already  frequently  described 
in  these  notes. 

(6)  The  Board  have  declined  to  entertain  questions  of  disputed  liabilities  or  dis- 
puted accounts  between  local  authorities  and  contractors  and  such  persons.  They 
have  considered  that  such  disputes  and  questions  should  be  settled  in  a  court  of  law. 
It  is  to  be  observed  that  this  section  does  not  constitute  the  Board  the  sole  tribunal 
for  any  of  the  disputes  to  which  the  section  refers.  In  this  respect  it  differs  from  the 
local  Act  with  reference  to  which  the  decision  was  given  in  Bexley  Local  Board  v. 
West  Kent  Sewerage  Board,  9  Q.  B.  D.  518  ;  51  L.  J.  Q.  B.  456  ;  47  L.  T.  (n.s.)  192  ; 
31  W.  E.  119  ;  46  J.  P.  519.  In  that  case  the  West  Kent  Sewerage  Board  was  incor- 
porated by  a  local  Act,  38  &  39  Vict.  c.  clxiii.,  of  which  section  93  enacted  that  if  any 
difference  should  arise  between  the  board  on  the  one  hand  and  any  constituted 
authority  on  the  other  hand,  or  between  any  two  or  more  constituted  authorities,  or 
between  any  constituted  authority  and  any  parish  or  person,  respecting  any  assess- 
ment of  a  main  sewer  rate,  or  any  determination  of  the  board,  or  any  controversy  or 
other  matter  under  the  Act,  the  same  should  by  virtue  of  the  Act  stand  referred  for 
decision  to  the  Local  Government  Board,  whose  decision  thereon  and  with  reference 
to  the  cost  of  the  reference  was  to  be  final  and  bmding.    A  dispute  having  arisen 
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between  the  West  Kent  SeAverage  Board  and  the  Bexley  Local  Board  respecting  a  Note  to 
claim  made  by  the  local  board  against  the  sewerage  board  for  compensation  for  Section  304. 
damage  done  to  the  highways,  &c.,  of  the  district,  the  disputants,  with  the  consent  of 
the  Local  Government  Board,  stated  a  case  for  the  opinion  of  the  Queen's  Bench 
Division.  But  it  was  held  that  it  was  not  competent  for  them  to  do  so,  the  Local 
Government  Board  being  by  section  93  constituted  the  tribunal,  whose  decision  on 
the  matter  was  to  be  final  and  binding,  and  the  statement  of  the  case  not  being  a  sub- 
mission to  arbitration  within  the  meaning  of  section  5  of  the  Common  Law  Procedure 
Act,  1854,  which  applies  only  to  compulsory  references  under  the  Act,  or  to  refe- 
rences by  consent  of  parties  where  the  submission  is  or  may  be  made  a  rule  of  court. 

(c)  See  as  to  this  order,  section  295,  ante,  p.  389. 

(d)  See  section  297,  ante,  p.  391,  and  section  323,  j;osi,  for  other  orders  of  adjust- 
ment. 

(e)  That  is,  for  example,  in  an  order  constituting  a  local  government  district  out  of 
a  rural  district,  or  in  an  order  altering  a  local  Act. 
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PAET  X. 

MISCELLANEOUS  AND  TEMPORARY  PROVISIONS. 
Miscellaneous. 

Section  305.  305.  Whenever  it  becomes  necessary  for  a  local  authority  or  any 
Entryon  their  officers  to  enter,  examine,  or  lay  open  any  lands  or  premises  for 

lands  for  the  purpose  (a)  of  making  plans,  surveying,  measuring,  taking  levels, 
AcT°*^^  °^  making,  keeping  in  repair,  or  examining  works,  ascertaining  the  course  of 
sewers  or  drains,  or  ascertaining  or  fixing  boundaries,(&)  and  the  owner 
or  occupier  of  such  lands  or  premises  refuses  to  permit  the  same  to  be 
entered  upon,  examined,  or  laid  open  for  the  purposes  aforesaid  or  any  of 
them,  the  local  authority  may,  after  written  notice (c)  to  such  owner  or 
occupier,  apply  to  a  court  of  summary  jurisdiction((Z)  for  an  order  autho- 
rizing the  local  authority  to  enter,  examine,  and  lay  open  the  said  lands 
and  premises  for  the  purposes  aforesaid  or  any  of  them.(e) 

If  no  sufficient  cause  is  shown  against  the  application,  the  court  may 
make  an  order  accordingly,(/)  and  on  such  order  being  made  the  local 
authority  or  any  of  their  officers  (^)  may,  at  all  reasonable  times  between 
the  hours  of  nine  in  the  forenoon  and  six  in  the  afternoon,  enter,  examine, 
or  lay  open  the  lands  or  premises  mentioned  in  such  order,  for  such  of 
the  said  purposes  as  are  therein  specified,  without  being  subject  to  any 
action  or  molestation  for  so  doing :  Provided  that,  except  in  case  of 
emergency,  (A)  no  entry  shall  be  made  or  works  commenced  under  this 
section  unless  at  least  twenty-four  hours'  notice  of  the  intended  entry, 
and  of  the  object  thereof,  be  given  to  the  occupier  of  the  premises 
intended  to  be  entered. 

(a)  Care  must  be  taken  not  to  claim  an  entrance  for  any  purpose  not  specified  here. 
An  entrance  for  the  purpose  of  examining  drains  and  privies,  as  to  nuisances,  and  as 
to  unsound  meat,  &c.,  can  be  obtained  under  sections  41,  102,  and  119,  ante.  See 
also  the  power  of  entry  given  by  section  84  of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  which  may  be  incorporated  herewith  by  provisional  order  ; 
and  the  provision  in  the  next  section  for  the  admission  of  the  owner  by  the  occupier 
to  execute  works.  See  also  note  (e),  infra.  In  Wheatcroft  v.  Matlock  Local  Board, 
52  L.  T.  (n.s.)  356,  Denman,  J.,  thought  that  this  section  would  not  apply  where  a 
landowner  had  refused  permission  to  a  local  authority  to  enter  his  land  for  the 
purpose  of  covering  in  or  otherwise  improving  a  sewer  under  sections  18  and  19,  ante, 
pp.  49,  50. 

(6)  It  does  not  appear  that  the  local  atithority  have  any  power  to  fix  boundaries, 
but  the  power  to  enter  to  ascertain  boundaries  may  perhaps  be  exercised  for  the 
purposes  of  section  272,  ante,  p.  373. 

(c)  As  to  the  authentication  and  service  of  this  notice,  see  sections  266,  267,  ante, 
pp.  358,  359. 

{d)  See  the  definition  in  section  4,  ante,  p.  22.  Previous  to  the  making  of  the 
order  the  party  must  be  summoned  to  appear  before  the  justices,  though  the  form  F. 
in  Schedule  IV.  does  not  recite  any  summons.  As  to  the  removal  of  such  an  order 
by  certiorari,  see  section  262,  ante,  p.  350,  and  the  notes  to  that  section.  It  is  doubtful 
whether  the  order  would  be  any  protection  to  persons  attempting  to  act  under  it  if 
the  provisions  of  this  section  be  not  duly  complied  with. 

(e)  This  section  does  not  enable  a  local  authority  to  obtain  an  order  in  the  case  of 
an  owner's  refusal  to  permit  an  entry  for  the  purpose  of  proceedings  taken  under 
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section  16,  ante,  p.  38,  to  lay  a  sewer  tliroiigli  private  lands.    Lamacraft  v.  St.  Thomas     Note  to 
Rural  Sanitary  Authority,  42  L.  T.  (n.s.)  365  ;  44  J.  P.  441  ;  and  see  Wheatcroft  v.  Section  305. 
Matlock  Local  Board,  supra. 

(/)  Justices  have  no  power  to  state  a  case  in  refusing  to  make  such  an  order. 
There  is  no  determination  of  a  complaint  witliin  20  &  21  Vict.  c.  43,  s.  2,  the  power 
of  the  justices  to  make  the  order  being  discretionary.  Diss  Urban  Sanitary  Authority  v. 
AUrich,  2  Q.  B.  D.  179;  46  L.  J.  M.  C.  183;  36  L.  T.  (n.s.)  663 ;  41  J.  P.  549. 
But  if  they  made  the  order,  and  any  question  were  raised  as  to  its  being  in  excess  of 
jurisdiction,  it  would  seem  that  a  case  might  be  stated  under  the  Summary  Jurisdic- 
tion Act,  1879  (42  &  43  Vict.  c.  49),  s.  33. 

{g)  Tlie  officer  should  be  provided  witli  some  authority  from  tire  board  and  his 
means  of  proving  it. 

Qi)  The  person  who  enters  must  determine  at  his  peril  whether  the  case  be  one  of 
emergency.  Therefore,  it  will  be  tire  safest  course  to  give  tlris  notice,  unless  the 
emergency  be  very  clear. 


306.  ^ny  person  who  wilfully  obstructs  any  member  of  the  local  oi^^^^ructin^ 
authority,  or  any  person  duly  employed  in  the  execution  of  this  Act,  or  execution  of 
who  destroys,  pulls  down,  injures  or  defaces  any  board  (a)  on  which  any  Act. 
bye-law  notice  or  other  matter  is  inscribed,  shall,  if  the  same  was  put  up 
by  authority  of  the  Local  (government  Boardf/*)  or  of  the  local  authority, 
be  liable  for  every  such  offence  to  a  penalty  not  exceeding  five  pounds.(c) 

Where  the  occupier  of  any  premises  prevents  the  owner  thereof  from 
obeying  or  carrying  into  effect  any  provisions  of  this  Act,  any  justice  to 
whom  application  is  made  in  this  behalf  shall,  by  order  in  writing,  (cZ) 
require  such  occupier  to  permit  the  execution  of  any  works  required  to 
be  executed,  provided  that  the  same  appear  to  such  justice  to  be  necessary 
for  the  purpose  of  obeying  or  carrying  into  effect  the  provisions  of 
this  Act  ;  and  if  within  twenty-four  hours  after  the  making  (e)  of  the 
order  such  occupier  fails  to  comply  therewith,  he  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds  for  every  day  during  the  continuance 
of  such  non-compliance.  (/) 

If  the  occupier  of  any  premises,  when  requested  by  or  on  behalf  of  the 
local  authority  to  state  the  name  of  the  owner  of  the  premises  occupied 
by  him,  refuses  or  wilfully  omits  to  disclose  or  wilfully  mis-states  the 
same,  he  shall,  unless  he  shows  cause  to  the  satisfaction  of  the  court  for 
his  refusal,  be  liable  to  a  penalty  not  exceeding  five  pounds.  (/) 

(a)  See  the  next  section. 

_  (6)  Notices  as  to  inquiries  are  here  referred  to  which  the  Local  Government  Board 
direct  to  be  put  up. 

(c)  As  to  the  recovery  of  this  penalty,  see  section  251,  ante,  p.  333.  It  is  to  be 
observed  that  the  definition  of  a  court  of  summary  jurisdiction  {ante,  p.  22)  differs 
from  tlrat  in  the  Act  of  1848  (11  &  12  Vict.  c.  63),  s.  2.  It  is  not  necessary,  tliereforc, 
tliat  the  justices  should  be  acting  for  the  petty  sessional  division  in  which  the  matter 
of  complaint  arises.    See  Reg.  v.  Brodhurst,  27  J.  P.  580. 

Tire  defendant  is  not  necessarily  entitled  to  have  the  case  dismissed  because  the 
obstruction  took  place  in  assertion  of  a  claim  of  right.  Nor  are  justices  for  that 
reason  alone  justified  in  refusing  as  frivolous  an  application  for  a  special  case.  Reg.  v. 
Pollard,  14  L.  T.  (n.s.)  599.  When  the  Public  Health  Act,  1890  (53  &  54  Vict, 
c.  59),  has  been  adopted  in  any  district  the  provisions  of  the  above  section  are  extended 
to  persons  who  destroy,  pull  down,  injure  or  deface  any  advertisement,  placard,  bill, 
or  notice,  put  up  by,  or  under  the  direction  of,  a  local  authority.  See  section  48  of 
the  Act,  post. 

(d)  See  the  Form  E.  in  Schedule  IV.,  jmst,  which  recites  the  issue  of  a  summons  to 
the  party  complained  of,  and  his  failure  to  show  sufficient  cause  against  the  order. 

(e)  In  18  &  19  Vict.  c.  121,  s.  37,  the  word  service  was  substituted  for  the  word 
making  in  II  &  12  Vict.  c.  63,  s.  16.    It  is,  perhaps,  to  be  regretted  that  there  has 
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Note  to    been  this  change.    The  order  may  be  made  in  the  absence  of  the  occnpier  or  without 
Section  306.  his  knowledge,  and  tlie  time  may  run  from  an  act  of  wliich  he  knows  notliing,  whereas 
he  could  not  have  pleaded  ignorance  of  the  service. 

(/)  See  as  to  the  recovery  of  this  penalty,  section  251,  ante,  p.  333. 


Penalty  on 
damaging 
works,  &c., 
of  local 
authority. 


307.  Any  person  who  wilfully  damages  any  works  or  property 
belonging  to  any  local  authority  shall,  in  cases  where  no  other  penalty 
is  provided  by  this  Act,  (a)  be  liable  to  a  penalty  not  exceeding  five 
pounds.  (6) 

(a)  See  section  60,  ante,  p.  86,  and  the  last  section.  It  is  presumed  that  the 
offender  may  also  be  punished  under  the  Malicious  Damage  Act,  1861  (24  &  25  Vict, 
c.  97),  ss.  51,  52.  The  difference  between  the  language  of  these  sections  and  that  of 
the  text  should  be  noticed.  The  words  of  24  &  25  Vict.  c.  97,  s.  51,  are  "unlawfully 
and  maliciously  ;  "  the  words  of  section  52  are,  "  wilfully  or  maliciously."  In  the  text 
the  language  is  simply  "  wilfully."  The  distinction  may  be  important  if  the  defendant 
charged  under  this  section  sets  up  a  claim  of  right.  In  White  v.  Feast,  L.  E.  7  Q.  B. 
353,  Blackburn,  J.,  said  :  "  It  is  obvious  that  very  many  injuries  may  be  done  to 
property  wilfully,  without  being  malicious,  by  persons  so  poor  that  a  civil  action 
would  be  no  remedy,  so  that  it  might  well  be  desirable  to  protect  property,  and  yet 
not  desirable  that  the  person,  though  poor,  should  be  ousted  of  his  civil  rights  if  the 
act  were  done  under  a  fair  and  reasonable  supposition  of  right."  S.  C.  41  L.  J.  M.  C. 
81  ;  26  L.  T.  (n.s.)  611  ;  20  W.  R.  382  ;  36  J.  P.  436.  And  see  Watldns  v.  Major, 
L.  E.  10  C.  P.  662  ;  44  L.  J.  M.  C.  164  ;  33  L.  T.  (n.s.)  352  ;  24  W.  E.  164  ;  39 
J.  P.  808. 

(6)  See,  as  to  the  recovery  of  this  penalty,  section  251,  ante,  p.  333. 


Compensation  308.  Where  any  person  sustains  any  damage(a)  by  reason  of  the 
in  case  of  exercise  of  any  of  the  powers  of  this  Act, (6)  in  relation  to  any  matter  as 
locTf  autho-  which  he  is  not  himself  in  default,  (c)  full  compensation  shall  be  made 
rity.  to  such  person  by  the  local  authority  exercising  such  powers  (t?)  ;  and 

any  dispute  as  to  the  fact  of  damage  or  amount  of  compensation  (e)  shall 
be  settled  by  arbitration  in  manner  provided  by  this  Act,(/)  or  if  the 
compensation  claimed  does  not  exceed  the  sum  of  twenty  pounds,  the 
same  may,  at  the  option  of  either  party,  be  ascertained  by  and 
recovered  before  a  court  of  summary  jurisdiction.  (7i) 

{a)  In  Herring  v.  Metropolitan  Board  of  Works,  infra,  a  point  was  raised  as  to 
the  kind  of  damage  which  could  be  recovered  under  the  corresponding  section  of  the 
Metropolis  Management  Act.  It  was  not  necessary  to  decide  the  case  on  this  point, 
but  Smith,  J.,  expressed  an  opinion  that  the  section  was  confined  to  something  like 
actual  damage  to  land.  It  has  since  been  held  that  the  principle  of  the  decision  in 
Richet  V.  Metropolitan  Baihuay  Company,  infra,  is  that  in  order  to  entitle  a  claimant 
to  compensation  under  section  68  of  the  Lands  Clauses  Consolidation  Act,  injury  must 
be  done  to  land  or  some  interest  in  land,  and  that  a  mere  personal  injury,  though 
connected  with  the  enjoyment  of  particular  land,  is  not  ground  for  compensation. 
Beg.  V.  Metropolitan  Board  of  Works,  L.  R.  4  Q.  B.  358  ;  17  W.  E.  1094  ;  33  J.  P.  710. 
And  see  Metropolitan  Board  of  Works  v.  McCarthy,  L.  E.  7  H.  L.  243  ;  43  L.  J.  C.  P. 
385  ;  31  L.  T.  (n.s.)  182  ;  23  W.  E.  115  ;  38  J.  P.  820.  The  language  of  section  68 
of  the  Lands  Clauses  Act,  however,  differs  materially  from  that  used  in  the  present 
section. 

The  damage  is  referred  to  in  the  text  in  very  general  terms,  and  appears  to  include 
every  kind  of  loss  caused  by  the  action  of  the  authority,  though  it  only  applies  to 
such  damage  when  the  act  is  required  to  excuse  or  justify  it.  See  Broadbent  v. 
Imperial  Gas  Corapany,  3  Jur.  (n.s.)  221  ;  26  L.  J.  Ch.  276  ;  Southampton  and  Itchin 
Bridge  Company  v.  Southampton  Local  Board,  8  E.  &  B.  801  ;  27  L.  J.  Q.  B.  128  ;  3 
Jur.  (n.s.)  1261.  "  Acts  which  give  to  parties  injured  a  right  of  compensation  must 
be  taken  to  mean  that  while  they  take  away  from  the  owners  of  property  the  right 
to  bring  actions,  they  provide  that  jjarties  injured  by  the  exercise  of  those  powers 
shall  not  be  damnified  by  being  deprived  of  their  right  of  action  ;  and,  correlatively, 
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that  siicli  persons  shall  have  no  right  to  compensacion  unless  the  injury  which  they     Note  to 

have  sustained  by  the  exercise  of  the  powers  is  such  as  would,  but  for  the  provisions  Section  308. 

of  the  Acts,  have  been  actionable." — ^Per  Cockburn,  C.J.,  in  New  River  Company  v. 

Johnson,  2  E.  &  E.  435,  442  ;  29  L.  J.  M.  C.  93  ;  24  Jur.  374  ;  8  W.  R.  179  ;  24  J.  P. 

244.    And  it  was  held  by  the  House  of  Lords  that  unless  an  injury  occasined  by  the 

act  of  a  public  company  would  have  been  the  subject  of  a  claim  for  damages  before 

the  comjjany  obtained  statutory  powers  to  do  that  which  occasioned  the  injury,  it 

could  not,  except  it  were  expressly  so  provided,  be  a  subject  for  compensation  when 

occasioned  by  something  done  in  the  exercise  of  those  powers.  Ricket  v.  Metropolitan 

Railway  Company,  L.  R.  2  H.  L.  175  ;  36  L.  J.  Q.  B.  204 ;  16  L.  T.  (n.s.)  542  ;  15 

W.  R.  937  ;  31  J.  P.  484.    And  see  Herring  v.  Metropolitan  Board  of  Works,  34 

L.  J.  C.  P.  224.     There,  for  the  purpose  of  making  a  sewer,  the  defendants  had 

erected  a  hoarding  in  a  street  which  rendered  the  access  to  the  plaintiff's  premises 

less  convenient  than  before,  but  no  part  of  the  plaintiff's  premises  was  taken,  nor  did 

it  appear  that  the  hoarding  was  kept  up  beyond  a  reasonable  time.    It  was  held  that 

the  plaintiff  was  not  entitled  to  compensation  for  the  damage  sustained  by  the 

erection  of  this  hoarding,  for  such  an  obstruction  might  lawfully  have  been  made  by 

a  piivate  person,  and  d  fortiori  might  be  made  by  a  public  body  in  the  discharge  of 

its  duties. 

This  principle  was  further  illustrated  in  Hall  v.  Bristol  {Mayor  of),  L.  R.  2  C.  P. 
322  ;  36  L.  J.  C.  P.  110  ;  15  L.  T.  (n.s.)  572 ;  15  W.  R.  404  ;  31  J.  P.  376.  That 
was  an  action  on  an  award  of  compensation  for  damage  caused  by  the  making  of  a 
sewer.  The  judge,  Blackburn,  J.,  left  it  to  the  jury  to  say  whether  the  making  of 
the  sewer  caused  the  plaintiff's  land  to  give  way  independently  of  the  weight  jjut 
upon  it  during  the  last  twenty  years,  and  told  them  that  if  they  thought  the  damage 
would  not  have  been  caused  unless  tlie  extra  AN-eight  had  been  put  upon  it,  they  ought 
to  find  for  the  defendants.  It  was  held  that  the  direction  was  right,  for  compensation 
could  not  be  claimed  for  any  damage  which  would  not  have  been  actionable  if  the 
local  board  had  not  been  acting  under  the  authority  of  that  Act.  And  see  Rhodes  v. 
Airedale  Drainage  Commissioners,  1  C.  P.  D.  402  ;  45  L.  J.  G.  P.  861  ;  35  L.  T.  (n.s.) 
46  ;  24  W.  R.  1053. 

When  a  justice  refuses  to  condemn  as  unwholesome  meat  seized  under  section  116, 
ante,  p.  136,  the  owner  is  entitled  to  include  in  the  amount  of  full  compensation 
recoverable  by  liim  under  this  section  from  the  local  authority  the  costs  incurred 
through  the  attendance  of  himself  and  his  witnesses  before  the  jiTstice.  Re  Bater  and 
Birkenhead  {Mayor,  etc.,  of)  [1893],  2  Q.  B.  77  ;  62  L.  J.  M.  C.  107  ;  69  L.  T.  (n.s.)  220; 
41  W.  R.  513  ;  58  J.  P.  7  ;  4  R.  438. 

A  local  board  gave  notice  to  jaave  and  level  a  street  iinder  the  section  of  the  Act  of 
1848  corresponding  to  section  150,  ante,  p.  176.  In  default  of  the  owner  they  did  the 
work  themselves,  and  in  so  doing  they  altered  the  level  of  the  street  so  that  the 
access  to  a  house  was  rendered  difficult  and  dangerous.  It  was  held  that  though  the 
owner  might  be  liable  to  pay  his  proportion  of  the  expenses,  he  was  entitled  to  com- 
pensation for  the  special  damage  he  had  sustained.  Reg.  v.  fVallasey  Local  Board, 
L.  R.  4  Q.  B.  351  ;  38  L.  J.  Q.  B.  217  ;  17  W.  R.  766  ;  33  J.  P.  677  ;  21  L.  T.  (n.s.) 
90  ;  10  B.  &  S.  428.  Where  the  footpath  of  a  street  which  was  a  highway  and  also  a 
turnpike  road  within  the  district  of  a  local  board  was  altered  by  them  under  an 
agreement  with  the  turnpike  trustees,  so  as  to  raise  the  level  of  the  footpath  in  front 
of  the  house  of  the  plaintiff  and  caused  him  damage,  it  was  held  that  the  street  was 
not,  iDy  reason  of  its  being  a  turnj^ike  road,  excluded  by  the  interpretation  clause  from 
the  operation  of  the  section  giving  the  board  power  to  alter  the  street ;  and  that  as 
they  were  exercising  powers  given  by  the  Act,  the  plaintiff"  was  entitled  to  compensa- 
tion. Nutter  V.  Accrington  Local  Board,  4  Q.  B.  D.  375  ;  48  L.  J.  Q.  B.  487  ;  40  L.  T. 
(n.s.)  802  ;  43  J.  P.  635.  Bramwell,  L.J.,  dissented  from  this  decision,  holding 
that  as  the  board  had  all  the  powers  of  the  turnpike  trustees  to  alter  the  level  of  the 
road,  and  as  no  action  would  lie  against  the  trustees,  the  principle  of  Boulton  v. 
Crowther,  infra,  was  applicable,  being  apparently  of  ojiinion  that  the  raising  of  the 
road  was  done  in  exercise  of  powers  other  than  those  created  by  the  Act.  This  view 
was  adopted  in  a  subsequent  case,  where  there  had  been  a  subsidence  of  a  road  in  front 
of  certain  houses  and  the  houses  also  had  subsided,  the  local  board  raised  the  road  to 
its  original  level.  It  was  held  that  the  OAvners  of  the  houses  could  not  claim  com- 
pensation, as  the  work  was  not  done  by  reason  of  "  the  exercise  of  any  of  the  powers 
of  the  Act"  within  the  meaning  of  this  section.  These  words  the  court  held  to  apply 
to  powers  created  by  the  Act,  and  not  simply  to  powers  transferred  by  section  144 
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Note  to    from  the  surveyor  to  the  board  ;  and  as  the  raising  of  the  roads  was  done  by  the  board 
paction  308.  either  in  pursuance  of  their  duty  as  surveyors  of  highways,  or  in  exercise  of  such 
■  powers  as  surveyors  have,  the  owners  of  the  houses  were  not  entitled  to  compensa- 

tion. Burgess  v.  NorthwicJi  Local  Board,  6  Q.  B.  D.  264  ;  50  L.  J.  Q.  B.  219  ;  44  L.  T. 
(n.S.)  154  ;  29  W.  R.  931  ;  45  J.  P.  256. 

A  plaintiff  claimed  on  an  award  for  compensation.  The  defence  was  that  the  claim 
was  for  damage  alleged  to  have  been  incurred  in  laying  a  sewer,  and  that  the  sewer 
had  been  laid  before  the  plaintiff's  title  accrued.  Kennedy,  J,,  held  that  the  plaintiff 
could  not  recover.  Helmore  v.  East  Ham  Local  Board,  "  Times,"  13th  December,  1893  ; 
affirmed  in  C.  A.,  9th  February,  1894. 

(&)  In  illustration  of  the  words  "  tlie  exercise  of  any  of  the  powers  of  this  Act," 
reference  may  be  made  to  the  cases  cited  in  the  notes  to  the  Public  Authorities 
Protection  Act,  1893,  post.  An  urban  sanitary  authority,  on  account  of  an  epidemic 
of  measles,  ordered  a  board  school  to  be  closed  for  a  fortnight,  Avhereby  the  master 
lost  his  fees,  amounting  to  30s.  a  week.  He  claimed  compensation  under  the  above 
section.  But  it  was  held  that  he  had  no  valid  claim,  the  power  to  close  the  school 
being  given  by  the  Education  Code,  1886,  s.  98,  and  not  by  this  Act.  Roberts  v, 
Falmouth  Urban  Sanitary  Authority,  52  J.  P.  741. 

With  reference  to  the  principles  of  valuing  land  for  compensation,  see  Mordue  v. 
Durham  (Dean  and  Chapter  of),  L.  R.  8  C.  P.  336  ;  42  L.  J.  C.  P.  114  ;  28  L.  T.  (n.s.) 
593  ;  and  in  regard  to  mines,  Li  re  Corporation  of  Hucldersfield  and  Jacomb,  post,  p.  406, 
and  Great  Western  Railway  Company  v.  Smith,  2  Ch.  D.  235 ;  45  L.  J.  Ch.  235  ;  34  L.  T. 
(n.s.)  267  ;  24  W.  R.  443  ;  40  J.  P.  469. 

By  a  Scotch  Act,  25  &  26  Vict.  c.  101,  s.  186,  commissioners  were  empowered  to 
cause  to  be  made  under  the  streets,  public  or  private,  such  main  and  other  sewers  as 
should  be  necessary,  and  if  needful,  to  carry  such  sewers  through  and  across  all 
underground  cellars  and  vaults  under  any  such  streets,  doing  as  little  damage  as 
might  be,  and  making  full  compensation  for  any  damage  done ;  and  if,  for  completing 
any  of  the  aforesaid  works,  it  should  be  found  necessary  to  carry  them  into  or  through 
any  enclosed  or  other  lands,  to  carry  the  same  into  or  through  such  lands  accordingly, 
making  full  compensation.  The  owner  of  two  private  streets  lodged  a  statutory  claim 
of  1,250Z.  for  (1)  ground  permanently  taken  for  sewage  and  drainage  works ;  (2)  surface 
and  underground  damage,  loss,  and  inconvenience  ;  (3)  right  of  way  for  the  sewers 
and  other  works,  including  right  of  access.  It  was  held  (1)  that  the  commissioners 
were  not  liable  in  compensation  for  damage  done  by  merely  carrying  sewers  under  a 
private  street,  or  for  way  leave ;  (2)  that  under  the  above  claim  an  issue  of  damage  to 
certain  small  parts  of  the  line  of  streets  alleged  not  to  have  been  converted  into 
private  streets  or  dedicated  to  the  public  could  not  be  tried.  Leith  Magistrates  v.  Field, 
6  Ct.  of  Sess.  Cas.,  4th  series,  185  ;  16  Scottish  Law  Reporter,  101. 

The  cases  cited  in  the  preceding  note  show  that  the  damage  is  limited  to  acts 
done  in  pursuance  of  powers  given  hy  this  Act  which  the  provisions  of  this  Act  are 
necessary  to  justify.  But  where  an  act  is  done  by  a  public  body  in  pursuance 
of  powers  given  to  them  by  statute,  no  action  lies  against  them  at  the  suit  of  a 
private  individual  for  injuries  sustained  by  him  by  reason  of  the  exercise  of  these 
powers.  Boulton  v.  Growther,  2  B.  &  C.  703.  Therefore,  it  was  held  that  no  action 
would  lie  against  a  local  board  for  damage  caused  by  the  lowering  of  the  soil 
of  a  street  under  the  section  corresponding  to  section  149,  ante,  p.  169.  Bold  v. 
Williams,  21  J.  P.  84.  If,  however,  the  damage  is  caused  by  negligence  in  the 
exercise  of  the  statutory  powers,  an  action  lies.  Thus,  where  by  the  construction  of 
a  sewer  an  ornamental  pond  and  rivulet  in  the  plaintiff's  grounds  were  drained,  it 
was  held  that  the  board  constructing  the  sewer  could  not  be  restrained  by  injunction, 
as  they  had  not  exceeded  their  statutory  rights.  It  was  also  held  that  if  the  injury 
had  been  caused  by  the  unskilful  or  imjDroper  construction  of  the  sewer,  the  court 
would  have  interfered  to  prevent  it,  but  as  this  was  not  the  case,  the  rights  of  the 
plaintiffs  were  limited  to  a  claim  for  compensation.  Stainton  v.  W oolrych,  23  Beav. 
225  ;  26  L.  J.  Ch.  300.  "  The  distinction  is  clearly  established  between  damage 
from  works  authorised  by  statutes,  where  the  j)arty  generally  is  to  have  compensation 
and  the  authority  is  a  bar  to  an  action,  and  damage  by  reason  of  the  work  being 
negligently  done,  as  to  which  the  owner's  remedy  by  action  remains." — Per 
Crompton,  J.,  in  Brine  v.  Great  Western  Railway  Company,  2  B.  &  S.  402,  411  ;  31 
L.  J.  Q.  B.  101  ;  8  Jur.  (n.s.)  410  ;  6  L.  T.  (n.s.)  50  ;  10  W.  R.  341  ;  26  J.  P.  516. 
This  distinction  was  followed  in  Clothier  v.  Webster,  6  L.  T.  (N.S.)  461.  There  the 
court  held  that  where  damage  was  caused  by  the  negligent  laying  of  a  sewer,  the 
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owner  of  the  property  damaged  might  bring  his  action,  and  was  not  put  to  his  claim     Note  to 
for  compensation.    For  a  case  where  a  local  authority  were  held  liable  in  respect  Section  308. 
of  the  negligent  filling  in  of  a  trench  in  which  a  sewer  had  been  laid,  see  Cox  v.  — ' 
PadcUngton  Vestry,  64  L.  T.  (n.s.)  566 ;  of  which  the  facts  are  stated,  ante,  p.  162. 

And  see  Hall  v.  Batley  {Corporation  of),  47  L.  J.  Q.  B.  148  ;  37  L.  T.  (n.s.)  310  ; 
42  J.  P.  151.  The  dictum  of  Crompton,  J.,  swpra,  was  also  adopted  hj  the  House  of 
Lords  in  Mersey  Docks  v.  Gihhs,  L.  R.  1  H.  L.  93,  112 ;  35  L.  J.  Ex.  225  ;  14  W.  R. 
872  ;  30  J.  P.  467.    And  see  Goe  v.  Wise,  L.  R.  1  Q.  B.  711  ;  37  L.  J.  Q.  B.  262  ;  7 

B.  &  S.  831  ;  14  W.  R.  865  ;  30  J.  P.  484  :  Raleiqh  Corporation  v.  Williams  [18931, 
A.  C.  540  ;  63  L.  J.  P.  C.  1  ;  69  L.  T.  (n.s.)  506 ;  1  R.  431. 

_  The  liability  of  a  body  created  by  statute  is  governed  by  the  statutes  which  create 
it.  The  powers  conferred  when  exercised  at  all  must  be  exercised  with  due  care.  In 
the  absence  of  a  contrary  intention,  its  duties  and  liabilities  are  the  same  as  those 
imposed  by  the  general  law  on  a  private  person  doing  the  same  thing.  But  for  mere 
nonfeasance  no  action  lies  except  in  regard  to  a  duty  towards  the  plaintiff,  imposed 
by  the  statute  and  negligently  omitted.  Gibraltar  Sanitary  Gom/missioners  v.  Orjila, 
15  App.  Cas.  400  ;  59  L.  J.  P.  C.  95  ;  63  L.  T.  (n.s.)  58.  And  see  Loader  v.  London 
and  India  Docks  Joint  Committee,  65  L.  T.  (n.s.)  674  :  7  T.  L.  R.  546  ;  affirmed  in 

C.  A.,  56  J.  P.  165 ;  8  T.  L.  R.  5. 

There  may  be  a  right  of  action  for  compensation  under  a  statute,  as  where  the 
teibunal  appointed  by  this  statute  to  assess  the  compensation  has  ceased  to  exist. 
Bentley  y.  Manchester,  Sheffield,  and  Lincolnslvire  Raihoay  Company  [1891],  3  Ch.  222  ; 
60  L.  J.  Ch.  641  ;  65  L.  T.  (n.s.)  22,  but  such  a  state  of  circumstances  can  never  arise 
under  this  Act. 

When  the  damage  is  caused  by  work,  the  doing  of  which  is  not  authorised  by  the 
section,  the  remedy  is  by  action,  and  not  by  a  claim  for  compensation  under  this 
section.  Eerj.  v.  Darlington  Local  Board,  6  B.  &  S.  562  :  33  L.  T.  (n.s.)  305  ;  13 
W.  R.  789 ;  29  J.  R  419.  >  v     7  > 

When  a  local  board  interfered  with  a  watercourse  in  a  manner  not  authorised 
by  21  &  22  Vict.  c.  98,  s.  68,  sub-section  (3),  corresponding  to  section  327,  sub- 
section (4),  post,  it  was  held  that  they  might  be  restrained  from  so  doing,  and  that 
the  person  injured  would  not  be  left  to  his  remedy  for  compensation  only.  Grand 
Junction  Canal  Company  v.  Shugar,  L.  R.  6  Ch.  482;  24  L.  T.  (n.s.)  402:  19 
W.  R.  569  ;  35  J.  P.  660. 

The  fact  that  a  claim  for  compensation  has  been  made  under  this  section  will  not 
estop  the  plaintiff  from  obtaining  relief  by  injunction  or  damages,  if  he  is  in  law 
entitled  to  bring  an  action  for  such  relief.  I^entneii  v.  Lynn  Pavinq  Commissioners, 
12  L.  T.  (N.s.)  818.  J       J  J 

A  local  board  assuming  to  act  under  section  39,  cmte,  p.  66,  erected  a  public  urinal, 
partly  upon  a  highway  and  partly  upon  a  strip  of  land  belonging  to  the  plaintiff, 
and  so  near  to  other  adjoining  land  of  the  plaintiff  as  to  be  a  nuisance  to  her  and 
her  tenants,  and  to  depreciate  the  value  of  her  property.  It  Avas  held  that  the 
plaintiff  was  entitled  to  a  mandatory  injunction  to  restrain  the  board  from  continuing 
the  urinal  upon  her  land,  or  so  near  thereto  as  to  cause  injury  and  annoyance  to 
her  or  her  tenants,  and  that  it  was  not  a  matter  in  respect  of  which  the  plaintiff's 
remedy  was  by  compensation  under  this  section.  Sellors  v.  Matlock  Bath  Local 
Board,  14  Q.  B.  D.  928  ;  52  L.  T.  (n.s.)  762. 

But,  on  the  other  hand,  in  the  same  case,  it  appeared  that  abutting  upon  the 
highway,  the  plaintiff  had  land  upon  which  an  inn  and  some  stabling  were  erected. 
Ihese  stood  back  from  the  highway  and  in  front  of  them  was  an  open  space  forming 
^'^'^V  1,*  same  land  which  had  been  left  open  to  and  on  a  level  with  the  highway, 
until  the  defendants  in  exercise  of  their  powers  under  section  149,  ante,  p.  169,  and 
for  the  convenience  of  the  public,  placed  kerbstones  and  a  raised  footpath  at  the 
side  of  the  highway,  leaving  openings  so  that  carriages  could  still  pass  at  convenient 
places  to  and  from  the  plaintiff's  land  and  premises.  It  was  held  that  the  plaintiff 
was  not  entitled  to  a  mandatory  injunction  directing  the  defendants  to  remove  the 
kerbstones,  and  that  in  the  absence  of  any  unreasonable  conduct,  the  remedy  for  any 
injury  caiised  by  the  kerbstones  would  be  by  compensation  under  this  section. 

^^''^^^^'^  '^'^^'^'^  owners  of  a  tjuay  over  which  there  was  a  public  right  of  way 
to  their  docks.  The  G.  Railway  Company  by  their  private  Act  were  empowered  to 
enter  and  did  enter  into  an  arrangement  with  the  defendants  to  lay  tramways 
connecting ^  the  docks  with  the  railway  system.  The  company  were  to  keep  the 
tramways  m  good  working  order.  Under  the  Tramways  Act,  1870,  the  company  as 
promoters  gave  notice  to  the  defendants  of  their  intention  to  open  and  break  up  the 
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Note  to  road  for  the  purpose  of  doubling  the  rails  at  a  particular  point.  The  company  did 
Section  308.  break  up  the  highway  for  their  tramway  purposes.  The  plaintiff  was  injured  by 
being  thrown  from  his  cart  through  the  defective  condition  of  the  roadway  at  the 
place  where  the  works  were  being  carried  out,  and  brought  his  action  for  com- 
pensation against  the  defendants  as  owners  of  the  highways.  The  jury  at  the  trial 
found  that  the  accident  was  due  to  the  negligence  of  the  company  who  were  in 
possession  of  the  spot  when  the  occurrence  took  place,  and  that  the  roadway  was  in  a 
defective  condition  owing  to  a  breach  of  duty  on  the  part  of  the  railway  company, 
and  gave  the  plaintiff  substantial  damages.  It  was  contended  in  argument  on  behalf 
of  the  plaintiff  that  on  these  findings  he  was  entitled  to  have  the  verdict  entered  for 
him,  but  it  was  held  that  as  the  company  were  carrying  out  their  works  not  under 
the  orders  or  as  licensees  of  the  defendants,  but  under  their  statutory  powers,  and 
were  in  sole  possession  of  the  place  where  the  accident  happened,  which  was  entirely 
under  their  control,  and  as  the  negligence  causing  the  accident  was  that  of  the 
company  and  not  of  the  defendants,  the  verdict  ought  to  be  entered  for  the  defend- 
ants.   Barham,  v.  fyswich  Dock  Commissioners,  54  L.  T.  (n.s.)  23. 

If  a  public  body  do  something  in  the  exercise  of  their  statutory  powers  they  are 
not  liable  in  respect  of  annoyance,  not  amounting  to  nuisance,  of  a  temporary 
character  in  the  execution  of  the  work.  Harrison  v.  Southivark  and  Vauxhall  Water 
Company  [1891],  2  Ch.  409  ;  60  L.  J.  Ch.  630  ;  64  L.  T.  (n.s.)  864. 

(f)  These  words  are  new.  They  qualify  the  claim,  but  apparently  apply  to  those 
cases  where,  owing  to  the  default  of  the  owner  of  the  house  or  land,  the  sanitary 
authority  are  compelled  to  interfere  with  his  property. 

(d)  In  ascertaining  the  proper  amount  of  damage  in  respect  of  the  making  of  a 
sewer,  an  arbitrator  is  entitled  to  take  into  consideration  future  as  well  as  present 
damage,  such  as  the  impossibility  of  building  over  it.  But  queers  whether  he  may 
take  into  consideration  the  possible  defective  construction  of  it,  and  the  annoyance 
likely  to  arise  from  the  opening  of  manholes  and  from  stenches  caused  thereby. 
Uttley  V.  Todmorden  Local  Board,  44  L.  J.  C.  P.  19;  31  L.  T.  (n.s.)  445;  39  J.  P.  56. 

Prospective  damage,  as  well  as  actual  injury,  must  be  taken  into  consideration. — 
Per  Brett,  L.J.,  in  Re  Dudley,  infra  ;  and  see  Colac  v.  Summer  field  [1893],  A.  C. 
187  ;  62  L.  J.  P.  C.  64  ;  68  L.  T.  (n.s.)  769. 

Where  a  corporation  were  under  a  local  Act  empowered  to  make  a  conduit  for 
water  through  a  field  at  some  distance  below  the  surface,  it  was  held  that  it  was  not 
necessary  for  them  to  make  compensation  for  damage  by  severance  of  minerals  when 
they  were  not  required  by  the  Waterworks  Clauses  Act,  1847,  to  purchase  them. 
In  re  Gorporcdion  of  Huddersfield  and  Jacomb,  L.  R.  10  Ch.  92  ;  44  L.  J.  Ch.  96  ; 
31  L.  T.  (n.s.)  466  ;  23  W.  R.  100.  See  with  reference  to  the  purchase  of  minerals 
the  Public  Health  (Support  of  Sewers)  Act,  1883,  post. 

Where  a  local  authority  constructed  a  sewer  under  a  public  footpath,  the  soil  of 
which  belonged  to  the  plaintiff,  and  made  a  shaft  thirty  feet  deep  into  the  sewer, 
with  an  entrance  or  manhole  upon  the  footpath  at  a  point  where  there  was  a 
junction  of  two  sewers,  it  was  held  that  the  local  authority  were  justified  in  so 
doing,  a  manhole  being  part  of  the  sewer,  and  that  the  plaintiff's  remedy  was 
comjjensation  under  this  section.  Swanston  v.  Twickenham  Local  Bocml,  11  Ch.  D. 
838  ;  48  L.  J.  Ch.  623  ;  40  L.  T.  (n.s.)  734  ;  27  W.  R.  924  ;  43  J.  P.  380. 

It  seems  from  the  judgment  of  Jessbl,  M.R.,  in  Taylor  v.  Oldham  {Corporation  of), 
4  Ch.  D.  395  ;  46  L.  J.  Ch.  105  ;  35  L.  T.  (n.s.)  696  ;  25  W.  R.  178,  that  if  a  local 
authority  lay  a  sewer  in  a  private  street,  their  so  doing  amounts  to  a  compulsory 
taking  of  that  part  of  the  subsoil  occupied  by  the  sewer,  and  that  they  are  bound  to 
compensate  the  owner  of  the  soil.  It  follows  also  from  the  remarks  of  the  same 
judge  in  Eoderick  v.  Aston  Local  Board,  5  Ch.  D.  328,  333  ;  46  L.  J.  Ch.  802  ;  36  L.  T. 
(n.s.)  170,  328  ;  25  W.  R.  403,  that  this  section  would  include  a  claim  for  com- 
pensation for  lateral  suj^port  to  a  sewer.  And  see  Leith  Magistrates  v.  Field,  ante, 
p.  404.  In  a  subsequent  case  it  was  held  that  the  Act  imposed  upon  landowners, 
through  whose  land  a  sewer  was  laid,  an  obligation  to  preserve  to  such  sewer  a 
svtbjacent  support,  and  gave  them  a  right  to  immediate  compensation  for  being 
deprived  of  free  power  to  work  subjacent  mines,  but  not  for  the  risk  of  percolation 
of  sewage  into  the  subjacent  mines,  as  such  percolation  could  only  be  caused  by 
wrongful  working  of  the  mine.  In  re  Corporation  of  Dudley,  8  Q.  B.  D.  86  ;  51 
L.  J.  Q.  B.  121  ;  45  L.  T.  (n.s.)  733  ;  46  J.  P.  340.  These  decisions  as  to  support 
have,  however,  been  to  some  extent  affected  by  the  Public  Health  (Support  of 
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Sewers)  Act,  1883,  jjost.    The  Gasworks  Clauses  Act,  1847,  gives  a  gas  company      Note  to 
incorporated  under  it  a  right  of  support  for  tlieir  pipes,  and  a  correlative  right  of  Section  308. 
compensation  to  the  landowner  for  the  burden  thus  cast  upon  him  and  for  the  ' 
limitation  thus  put  upon  the  uses  of  his  land. 

Where  a  private  Act  provided  that  all  houses  for  slaughtering  horses  within  a 
certain  distance  of  a  workhouse  should  be  deemed  public  nuisances  and  removed, 
provided,  however,  that  if  they  existed  before  the  Act  the  owners  were  to  be  entitled 
to  compensation,  it  was  held  that  a  defendant  might  be  indicted  at  common  law  if 
his  house  was  so  conducted  as  to  be  a  public  nuisance  apart  from  the  Act,  and  that 
in  such  case  he  would  not  be  entitled  to  any  compensation.  R.  v.  Watts,  2  C.  &  P. 
486. 

It  would  seem  that  the  local  authority  are  not  bound  to  make  or  tender  com- 
pensation before  doing  an  act  which  will  have  the  effect  of  causing  damage.  See  Lister 
V.  Lobleij,  7  A.  &  E.  124. 

Qicosre,  whether  there  is  any  limitation  of  the  time  within  which  a  claim  must  be 
made  under  this  section.  See  Pettnvard  v.  Metropolitan  Board  of  Works,  19  C.  B. 
(n.s.)  489 ;  34  L.  J.  C.  P.  301.  The  limitation  in  section  264,  ante,  p.  352  (now 
replaced  by  the  Public  Authorities  Protection  Act,  1893,  post),  has  been  held  not  to 
apply.    See  Delaney  v.  MetroiJolitan  Board  of  Works  in  the  notes  to  that  Act,  loost. 

(e)  The  local  board  of  S.  made  a  sewer  through  the  land  of  B.,  who  claimed 
compensation.  The  board  maintained  that  the  land  was  not  damaged,  and  con- 
sequently that  B.  was  not  entitled  to  any  compensation.  B.  called  upon  them  to 
I  appoint  an  arbitrator  under  the  section  of  the  Public  Health  Act,  1848,  which 
corresponds  with  section  180,  ante,  p.  251.  The  board  refused  to  do  so.  B.  aj^pointed 
an  arbitrator,  who  ultimately  made  an  award  ex  parte.  On  motion  to  set  aside  this 
award,  it  was  lield  that  as  the  local  board  had  made  the  sewer  and  were  liable  to 
make  compensation  if  there  was  any  damage,  the  dispute  was  only  as  to  the  amount 
of  compensation,  which  the  arbitrators  might  have  assessed  at  nothing.  Bradley  v. 
Southampton  Local  Board,  4  E.  &  B.  1014  ;  24  L.  J.  Q.  B.  239  ;  3  'W.  R.  413  ;  3 
C.  L.  R.  771  ;  19  J.  P.  644  ;  1  Jur.  (n.s.)  778.  It  was  assumed  by  the  court  that 
had  there  been  a  question  of  liability,  the  proceedings  by  arbitration  would  not  have 
been  valid.  In  Bradford  Local  Board  v.  Hopwoocl,  6  W.  R.  818,  however,  Wood,  V.C., 
refused  to  restrain  a  claimant  from  proceeding  by  arbitration,  the  motion  for  the  in- 
junction being  founded  on  the  allegation  that  there  was  a  dispute  as  to  liability,  and 
not  merely  as  to  the  amount  of  compensation.  In  a  subsequent  case  the  ground  of 
the  decision  was  that  an  arbitrator  appointed  under  this  section  would  have  liad  no 
jurisdiction  to  make  an  award  if  the  liability,  as  distinguished  from  the  amount  of 
the  compensation,  was  in  dispute.  Reg.  v.  Burslem  Local  Board,  1  E.  &  E.  1077  ;  28 
L.  J.  Q.  B.  345  ;  24  Jur.  696  ;  8  W.  R.  584  ;  24  J.  P.  563.  These  cases  were  much 
discussed  in  Pearsall  v.  Brierley  Hill  Local  Board,  11  Q.  B.  D.  735  ;  52  L._J.  Q.  B. 
529  ;  49  L.  T.  (n.s.)  486  ;  32  W.  R.  141  ;  47  J.  P.  628  (since  affirmed  in  the  House 
of  Lords,  9  App.  Gas.  595  ;  54  L.  J.  Q.  B.  25  ;  51  L.  T.  (n.s.)  577  ;  33  W.  R.  56  ;  49 
J.  P.  84),  which,  if  it  does  not  overrule  the  previous  decisions,  at  least  decides  that 
they  are  not  to  be  taken  as  ajriplicable  to  the  construction  of  this  section.  There  the 
Gourt  of  Appeal  decided  that  a  person  who  claims  compensation  for  damage,  sustained 
by  reason  of  the  exercise  of  the  powers  of  the  Act,  is  entitled  under  section  308  to 
have  the  amount  of  compensation  determined  by  arbitration  in  the  manner  provided 
by  the  Act,  even  though  a  dispute  exists  as  to  the  liability  of  those  from  whom  he 
seeks  to  recover  compensation  ;  and  that  the  prior  determination  of  that  question  of 
liability  is  not  a  condition  precedent  to  the  claimant's  right  to  go  to  arbitration  to 
settle  the  question  of  amonnt.  It  would  seem,  therefore,  that  if  the  local  authority 
dispute  the  liability,  they  ought  to  refuse  to  fuliil  the  award  and  leave  the  claimant 
to  his  action  on  the  award.  See  Walker  v.  Bcckenham  Local  Board,  50  L.  T.  (n.s.) 
206  ;  48  J.  P.  264. 

(/)  See  section  179,  ante,  p.  250. 

(g)  This  statement  of  the  option  is  new.  It  is  not  quite  clear  how  it  is  to  be  deter- 
mined. Tlie  local  autliority  will  not  seek  to  recover  the  amount,  and  if  the  claimant 
decline  to  go  before  the  justices,  it  is  difficult  to  see  how  he  can  be  compelled  to  do 
so,  but  if  he  select  that  court  the  local  authority  must  follow. 

(h)  See  section  251,  ante,  p.  333.  The  justices  may  add  to  the  amount  of  compen- 
sation, the  costs  of  the  application  to  them.    Huddersfield  {Corporation  of)  v.  S/i«w, 
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Section  309.  309.  If  any  oflficer  of  any  trustees,  commissioners,  or  other  body  of 
Compensation  persons  intrusted  with  the  execution  of  any  local  Act,  whether  acting 
in  certain  exclusively  Under  the  local  Act,  or  partly  under  the  local  Act  and  partly 
officers'  'lender  the  Local  Government  Acts,(a)  or  any  officer  of  any  sanitary 
authority  imder  the  Sanitary  Acts(&)  by  this  Act  repealed,  or  of  any  local 
authority  under  this  Act,  is,  by  or  in  pursuance  of  the  Public  Health 
Act,  1872,  or  of  this  Act,  or  of  any  provisional  order  made  in  pursuance 
of  either  of  those  Acts,(c)  removed  from  his  office,  or  deprived  of  the 
whole  or  part  of  the  emoluments((^)  of  his  office,  and  does  not  afterwards 
receive  remuneration  to  an  equal  amount  in  respect  of  some  office  or 
employment  under  or  by  the  authority  of  any  district  under  this  Act,  the 
Local  Government  Board  may  by  order  award  to  such  officer  such  com- 
jiensation  as  the  said  Board  may  think  just  •,(e)  and  such  compensation 
may  be  by  way  of  annuity  or  otherwise,  and  shall  be  paid  by  the  local 
authority  of  the  district  in  which  such  officer  held  his  office  out  of  any 
rates  applicable  to  the  general  purposes  of  this  Act  within  that  district. 

(a)  See  the  definition  in  Scliedule  V.,  Part  1,  post. 
(6)  See  the  definition  in  section  4,  ante,  p.  21. 

(c)  See  section  303,  ante,  p.  397. 

(d)  As  to  what  are  emoluments,  see  Reg.  v.  Norwich  (Corporation  of),  8  A.  &  E.  633  ; 
Beg.  V.  Local  Governvient  Board,  L.  R.  6  Q.  B.  785  ;  41  L.  J.  M.  C.  16  ;  25  L.  T.  (n.s.) 
304  ;  Reg.  v.  Local  Government  Board,  L.  E.  9  Q.  B.  148  ;  43  L.  J.  Q.  B.  49  ;  29  L.  T. 
(n.s.)  769  ;  22  W.  E.  315  ;  38  J.  P.  165  ;  Reg.  v.  Postmaster-General,  3  Q.  B.  D.  428  ; 
47  L.  J.  Q.  B.  435  ;  38  L.  T.  (n.s.)  89  ;  26  W.  E.  322.  As  to  who  is  an  officer  within 
the  meaning  of  the  section,  see  Legg  v.  Stolce  Newington  Vestry,  "  Times,"  28tli  May, 
1895,  cited  in  the  note  to  the  definition  of  "officer"  in  section  100  of  the  Local 
Government  Act,  1888,  post. 

(e)  As  to  awards  of  compensation  by  the  Local  Government  Board,  see  Reg.  v. 
Local  Government  Board,  supra.  The  words  of  the  section  appear  to  give  that  Board  a 
discretion  as  to  whether  they  will  grant  any  compensation,  but  it  would  seem  from 
the  case  just  cited  that  the  oificer  is  entitled  to  comjoensation. 

In  fixing  the  amount  of  comjjensation  the  Board  do  not  look  to  the  strict  legal 
tenure  of  office,  but  to  the  reasonable  expectation  of  its  duration.  Most  of  the  officers 
appointed  imder  tire  Public  Health  Act,  1848,  hold  at  the  discretion  of  the  local  autho- 
board,  nevertheless  the  board  consider  them,  as  a  general  rule,  oflB.cers  entitled  to 
compensation  for  a  reasonable  term. 

Whether  an  order  under  this  section  can  be  questioned  is  doubted,  regard  being 
had  to  section  295,  ante,  p.  389. 

310.  Where  after  the  passing  of  this  Act  a  district  or  part  of  a 
district  under  the  jurisdiction  of  improvement  commissioners,  (a)  or  a 
district  or  part  of  a  district  under  the  jurisdiction  of  a  local  board,  is 
constituted  or  included  in  a  borough,  all  the  powers,  rights,  duties, 
capacities,  liabilities,  obligations,  and  property  exerciseable  by  attacliing 
to  or  vested  in  such  improvement  commissioners  or  local  board  (as  the 
case  may  be)  under  this  Act,  or  under  any  local  Act  for  purposes  the 
same  as  or  similar  to  those  of  this  Act,  or  under  any  general  Act  of 
Parliament,  (&)  within  or  for  the  benefit  of  such  district  or  part  of  a 
district,  shall  pass  to  and  be  exerciseable  by  and  vested  in  the  council  of 
such  borough,  (c) 

The  transfer  by  virtue  of  the  Public  Health  Act,  1872,  of  the  powers, 
rights,  duties,  capacities,  liabilities,  obligations,  and  property  of  any  local 
board  or  improvement  commissioners  to  an  urban  sanitary  authority,  shall 
be  deemed  to  have  included  all  powers,  rights,  duties,  capacities,  liabilities, 


Provision 
where  im- 
provement 
Act  district 
or  local 
government 
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becomes  a 
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obligations,  and  property  exerciseable  by  attaching  to  or  vested  in  such  Section  310. 
local  board  or  improvement  commissioners  as  a  burial  board  under  any 
general  Act  of  Parliament. (<^) 

(«)  See  the  definition  in  section  4,  ante,  p.  4. 

(6)  Do  these  words  carry  powers  other  than  sanitary  powers  possessed  by  these 
commissioners  ?  The  point  is  doubtful,  and  should  be  cleared  up  l)y  the  Act  con- 
stituting the  borough,  if  there  be  one,  or  by  the  Act  extending  the  borough  boundaries. 
Where  the  borough  is  created  by  charter  the  point  will  remain  open. 

(c)  The  words  "  council  of  such  borough  "  mean  the  mayor,  aldermen,  and  burgesses 
acting  by  the  council.  The  effect  of  the  section,  therefore,  is  that,  when  the  district 
is  incorporated  as  a  borough,  all  the  property  of  the  board  (including  property 
acquirecT  by  them  by  purchase  after  the  passing  of  the  Act)  vests  at  once  in  the 
corporation  without  the  necessity  of  any  conveyance  or  transfer.  In  such  a  case  the 
Bank  of  England  are  bound,  on  the  request  of  the  corporation,  to  register  in  their 
corporate  name  government  stock  previously  standing  in  the  books  of  the  bank  in  the 
name  of  the  local  board,  without  requiring  any  transfer  to  be  executed.  Hyde  {Gor- 
foration  of)  v.  Bank  of  Emjland,  21  Ch.  D.  176  ;  51  L.  J.  Ch.  747  ;  46  L.  T.  (n.s.) 
910  ;  30  W.  R.  790. 

(f?)  This  is  a  provision  which  was  omitted  in  35  &  36  Vict.  c.  75,  s.  7.    See  21  &  22 
Vict.  c.  98,  s.  49,  re-enacted  in  Schedide  V.,  Part  III.,  imt. 


311.  Any  local  board  constituted  either  before  or  after  the  passing  Power  of 
of  this  Act  may,  with  the  sanction  of  the  Local  Government  Board,  t°'^gian^e'^^ 
change  their  name.    Every  such  change  of  name  shall  be  published  in  name. 
such  manner  as  the  Local  Government  Board  may  direct.    No  such 
change  of  name  shall  affect  any  rights  or  obligations  of  the  local  board, 

or  render  defective  any  legal  proceedings  instituted  by  or  against  the 
local  board  ;  and  any  legal  proceedings  may  be  continued  or  commenced 
against  the  local  board  by  their  new  name  which  might  have 
been  continixed  or  commenced  against  the  local  board  by  their  former 
name. 

See  as  to  the  name  of  the  local  board,  section  7,  ante,  p.  26.  The  Local  Govern- 
ment Board  have  required  the  local  board  to  pass  a  precise  resolution  reciting  the 
necessity  for  the  change,  and  to  send  a  copy  to  them.  They  have  given  their  sanction 
under  seal,  and  have  required  the  change  to  he  published  in  the  London  Gazette,  and 
in  the  local  newspapers. 

A  change  of  name  will  cause,  in  old-established  boards,  much  inconvenience,  and 
should  not  be  adopted  without  serious  necessity. 

In  some  provisional  orders,  provision  has  been  made  for  a  change  of  the  name  of 
the  local  board. 

It  may  be  observed  here  that  local  boards  are  now  called  urban  district  councils, 
See  56  &  57  Vict.  c.  73,  s.  21,  imst. 

312.  The  retirement  and  mode  of  election  of  members  of  any  autliority  '^l^^^^^^^^'^'^ 
invested  by  any  local  Act  loith  poioers  of  toion  government  and  rating,  improvement 
lohose  retirement  and  mode  of  election  ivere  at  the  time  of  the  passing  q/'commis- 
this  Act  regulated  hy  the  Local  Government  Acts,  shall  be  regulated  in  all  siouers,  &c. 
respects  hy  the  rules  for  election  of  local  boards  contained  in  Schedule  II.  56  &  57  Vict. 
to  this  Act  ;  hut  tJiis  enactment  shall  not  affect  the  qualification  fixed  for  c.  73,  s.  89.] 
members  of  such  authority  by  the  local  Act  under  which  such  authority  are 
constituted,  or  the  qualification  and  tenure  of  office  of  any  ex  officio 
members  of  such  authority. 

Thia  section  is  now  repealed  by  56  &  57  Vict,  c.  73,  s.  89  post. 
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Section  313.  313.  Where  in  any  Act,  or  order  made  by  one  of  Her  Majesty's 
principal  Secretaries  of  State  or  by  the  Local  Government  Board  and  in 
force  at  the  time  of  the  passing  of  this  Act,  or  in  any  document,  any 
provisions  of  any  of  the  Sanitary  Acts(a)  which  are  repealed  by  this  Act 
are  mentioned  or  referred  to,  such  Act,  order,  or  document,  shall  be  read 
as  if  the  provisions  of  this  Act  applicable  to  purposes  the  same  as  or 
similar  to  those  of  the  repealed  provisions  were  therein  mentioned  or 
referred  to  instead  of  such  repealed  provisions  and  were  substituted  for 
the  same  ;  nevertheless  those  substituted  provisions  shall  have  effect 
subject  to  any  modification  or  restriction  in  such  Act,  order,  or  document 
expressed  in  relation  to  the  repealed  provisions  therein  mentioned  or 
referred  to. 


Substitution 
in  other  Acts 
of  provisions 
of  this  Act 
for  jirovisions 
of  repealed 
Acts. 


Bye-laws  as 
to  hop- 
pickers. 


(a)  See  the  definition  in  section  4,  ante,  p.  21,  and  section  323,  post. 

314.  Any  local  authority  may,  if  they  think  fit,  make  bye-laws  for 
securing  the  decent  lodging  and  accommodation  of  persons  engaged  in 
hop-picking  within  the  district  of  such  authority. 

See  section  182,  cmte,  p.  256,  as  to  the  making  of  bye-laws,  and  section  251,  ante, 
p.  333,  as  to  enforcing  them. 

Bye-laws  upon  this  subject  will  be  made  chiefly,  if  not  entirely,  by  rural  sanitary 
anthorities.  Model  bye-laws  nnder  this  section  have  been  issued  by  the  Local 
Government  Board. 

This  section  is  extended  to  fruit-pickers  by  45  &  46  Vict.  c.  23,  post. 


As  to  bye- 
laws  incon- 
sistent with 
this  Act. 


315.  Any  bye-law  made  by  any  sanitary  authority  under  the 
Sanitary  Acts(a)  which  is  inconsistent  with  any  of  the  provisions  of 
this  Act  shall  so  far  as  it  is  inconsistent  therewith  be  deemed  to  be 
repealed. (&) 

(«)  See  definition  in  section  4,  ante,  p.  21. 

(b)  See  section  326,  post,  as  to  bye-laws  made  by  sanitary  authorities  before  the 
passing  of  this  Act. 

This  section  doubtless  applies  to  bye-laAvs  made  under  local  Acts  which  incorporate 
any  of  the  Sanitary  Acts  as  well  as  to  those  made  under  these  Acts. 


As  to  con- 
struction of 
incorporated 
Acts. 


316.  In  the  construction  of  the  provisions  of  any  Act  incorporated 
with  this  Act  the  term(a)  "  the  special  Act "  includes  this  Act,  and,  in 
the  case  of  the  Lands  Clauses  (Consolidation  Acts,  1845,  1860,  and  1869, 
any  order(&)  confirmed  by  Parliament  and  authorising  the  purchase  of 
lauds  otherwise  than  by  agreement  under  this  Act  ;  the  term  "  the 
limits  of  the  special  Act"  means  the  limits  of  the  district  ;  and  the 
urban  or  rural  authority  shall  be  deemed  to  be  "  the  promoters  of  the 
undertaking,"  "  the  commissioners,"  or  the  imdertakers,"  as  the  case 
may  be. 

All  penalties  incurred  under  the  provisions  of  any  Act  incorporated 
with  this  Act  shall  be  recovered  and  applied  in  the  same  way  as  penalties 
incurred  under  this  Act.(c) 

(a)  These  terms  are  found  in  such  incorporated  Acts  as  the  Lands  Clauses  Act,  the 
Waterworks  Clauses  Act,  the  Markets  and  Fairs  Clauses  Act,  &c.  All  the 
incorporated  statutes  will  be  found  in  the  Appendix. 

(&)  It  woiild  have  been  more  correct  to  say  any  Act  confirming  an  order. 

(c)  See  sections  251 — 4,  ante,  pp.  333 — 338. 

This  provision  creates  some  ditficulty.     It  will  be  remembered  that  section  253 
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ante,  p.  337,  provides  that  no  proceedings  are  to  be  taken  to  recover  penalties  except  Note  to 
by  a  party  aggrieved,  by  tbe  local  authority,  or  by  a  person  having  the  consent  of  Section  316. 
the  Attorney-General.  In  some  cases  arising  under  incorporated  Acts  the  police  are 
authorised  by  such  Acts  to  arrest  offenders  and  take  them  before  justices.  See,  for 
example,  the  Towns  Police  Clauses  Act  (10  &  11  Vict.  c.  89),  s.  28.  It  may  be 
doubted  whether  the  power  to  arrest  requires  any  authority  of  the  local  board,  as  the 
power  to  arrest  seems  to  imply  the  power  to  charge  the  defendant  before  a  justice  ; 
but  quccre,  whether  the  police  can  proceed  by  summons  against  offenders  under  such 
an  incorporatecl  statute,  except  by  virtue  of  an  authority  under  section  253.  It  is  sub- 
mitted that  they  cannot.  The  same  view  has  been  taken  by  the  Home  Office.  See 
58  J.  P.  483. 

317  The  schedules  to  this  Act  shall  be  read  and  have  effect  as  part  Construction 
of  this  Act.  _  _      °f  schedules. 

The  forms  contained  in  Schedule  IV.  to  this  Act,  or  forms  to  the  like 
effect,  varied  as  circumstances  may  require,  may  be  used  and  shall  be 
suflB.cient  for  all  purposes. 


Temporary  Provisions. 

318.  Nothing  in  this  Act  shall  affect  the  rights  or  position  of  any  As  to  clerk 
clerk  or  treasurer  the  tenure  of  whose  oMce  is  renulated  by  section  tioelve  o/'^"'^  treasurer 

or  ccrtELin 

the  Public  Health  Act,  1872.  authorities. 

[Kepealed  by 

This  section  has  been  repealed  by  the  Statute  Law  Eevision  Act,  1883  (46  &  47  46  &  47  Vict. 
Vict.  c.  39).  c.  39.] 

319.  Nothing  in  this  Act  shall  affect  the  making  and  levying  of  As  to  special 
any  special  district  rates,  or  the  discharge  of  sums  borrowed  on  the 

credit  of  any  special  district  rates,  or  any  right  or  remedy  for  the 
recovery  of  the  same,  under  any  provision  of  the  Local  Government  ' 
Acts  in  force  at  the  time  of  the  passing  of  this  Act. 

Special  district  rates  were  authorised  by  11  &  12  Vict.  c.  63,  s.  86,  but  the  making 
of  them  for  the  future  was  prohibited  by  21  &  22  Vict.  c.  98,  s.  54.  As,  however, 
charges  upon  them  had  in  some  cases  been  created  under  the  former  Act,  such  charges 
had  still  to  be  provided  for  by  the  levying  of  such  rates.  The  24  &  25  Vict.  c.  61, 
s.  12,  enabled  the  special  district  rate  to  be  levied  as  jjart  of  the  general  district  rate 
when  the  areas  of  the  two  rates  were  the  same;  and  section  13  provided  for  the 
payment  of  such  rates  when  made  for  a  part  of  the  district  only  out  of  the  general 
district  rate  with  the  consent  of  the  creditors  and  of  the  owners  and  ratepayers  by 
means  of  a  fresh  loan.  These  charges  are,  however,  extinguished  in  all  or  nearly 
in  all  cases. 

320.  Where  under  the  provisions  of  any  local  Act  in  that  behalf  Division  of 
any  expenses  directed  by  this  Act  to  be  paid  in  the  case  of  a  council  of  f^gj^^g^^ 

a  borough  out  of  the  borough  fund  or  borough  rate  were,  before  the  landlord  and 

passing  of  the  Public  Health  Act,  1872,  divided  between  landlord  and  tenant  in 

tenant  in  moieties  or  otherwise,  the  Local  Government  Board  may,  on  ^^^"''^"^ 

the  application  either  of  landlord  or  tenant,  by  order  make  provision  for 

the  continuance  of  such  division  of  expenses  during  the  continuance  of 

any  contract  existing  between  them  at  the  passing  of  the  last-mentioned 

Act. 


The  provisions  of  this  section  apply  only  to  provisions  in  a  few  local  Acts  relating 
to  boroughs.    The  section  is  somewhat  troublesome,  as  it  requires  a  separate  order 
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Note  to    for  every  case.    The  Local  Government  Board  require  the  application  to  be  iii 
Section  320.  writing  on  folio  foolscap  paper.    The  applicant  is  not  likely  to  be  the  landlord,  and 
— "        therefore  the  tenant  has  been  required  to  give  his  landlord's  name  and  address, 
the  term  of  his  lease,  and  the  amount  of  his  rent.    The  Board  will  not  make 
an  order  ex  parte.    This  section  can  hardly  be  applicable  to  many  cases  at  this  date. 

Validity  of  321.  Where  by  any  sanction  to  a  loan  given  or  by  any  provisional 
certain  order  made  under   the    Sanitary  Acts,  it  is  directed  that  the  sums 

securi  1  .  borrowed  shall  be  repaid  within  a  limited  period  of  years  from  the  date 
of  the  borrowing  thereof,  any  security  which  has  been  given  for  a  smn 
so  borrowed  shall  not  be  invalid  by  reason  of  the  sum  having  been  made 
repayable  within  a  period  less  than  the  period  so  limited. 

See  the  definition  of  Sanitary  Acts  in  section  4,  ante,  p.  21.  It  does  not  appear 
that  any  court  of  law  has  decided  that  when  a  statute  rec^uires  a  loan  to  be  liquidated 
within  a  certain  time,  it  is  not  lawful  to  make  it  repayable  within  a  shorter  period. 
It  is  doubtful  whether  any  court  would  so  decide.  But  opinions  have  been  given  by 
counsel  of  repute  to  that  effect,  and  this  section  is  framed  to  meet  that  opinion,  and 
to  remove  the  objection  if  it  should  be  raised. 


As  to  certain  322.  Where  by  any  local  Act  powers  are  conferred  on  any  turn- 
tumpike  pij^e  trustees  for  any  purposes  the  same  as  or  similar  to  any  of  the 
trustees.  purposes  of  the  Sanitary  Acts  or  of  this  Act,  such  trustees  shall  not  be 
deemed  to  be  an  urban  authority  under  this  Act,  but  all  their  powers 
and  obligations  under  such  local  Act  for  such  purposes  shall  be  trans- 
ferred to  the  local  authority  within  whose  district  the  area  to  which  such 
local  Act  applies  is  contained. 

This  section  might  perhaps  have  been  appropriately  appended  to  section  6,  ante, 
p.  24.  It  deals  with  a  very  special  and  unusual  case,  which  was  provided  for  by 
37  &  38  Vict.  c.  89,  s.  3,  and  the  transfer  took  effect  under  that  Act. 


As  to  main  323.  Where  any  district  has  been  constituted  in  pursuance  of  the 
sewerage  provisions  of  the  Public  Health  Act,  1848,  for  the  purposes  of  main 
distnctsand    sewerage  only,(a)  or  where  a  district  has  been  formed  subiect  to  the 

]omt  sewerage  .     •   i-^.  £.     ^  •  •  j.  i        i    •  r.   ii  o 

boards.  jurisdiction  or  a  jomt  sewerage  board  in  pursuance  oi  the  Sewage 
11  &  12  Vict.  Utilization  Act,  1867,(6)  the  Local  Government  Board  may,  by  pro- 
c.  63.  visional  order  (c)  dissolve  such  district,  or  may  constitute  such  district  a 

united  district  subject  to  the  jurisdiction  of  a  joint  board  in  manner 
provided  by  this  Act,  without  application  previous  to  the  making  of  any 
such  order  and  until  an  order  has  been  made  by  the  Local  Govern- 
ment Board  under  this  section,  the  authority  of  any  such  district  shall 
continue  to  be  the  authority  thereof  and  their  members  shall  be  elected 
as  if  this  Act  had  not  passed  :  Provided  that  the  provisions  of  this  Act 
applicable  to  purposes  the  same  as  or  similar  to  those  of  any  enact- 
ments of  the  Sanitary  Acts(6'^  which  are  in  force  within  the  district 
of  any  such  authority  at  the  time  of  the  passing  of  this  Act  and 
are  repealed  by  this  Act  shall  be  deemed  to  be  substituted  for  those 
enactments.(/) 

Any  order made  under  this  section  may,  if  necessary,  provide  for 
the  settlement  of  any  differences  or  the  adjustment  of  any  accounts  or 
the  apportionment  of  any  liabilities  arising  between  districts,  parishes, 
or  other  places  in  consequence  of  the  exercise  of  any  of  the  powers 
conferred  by  this  section,  and  may  direct  the  persons  by  and  to  whom 
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any  moneys  found  to  be  due  are  to  be  paid  and  the  mode  of  raising  such  Section  323. 
moneys. 

(a)  In  11  &  12  Vict.  c.  63,  s.  10,  reference  was  made  to  a  district  formed  for  the 
purposes  of  main  sewerage.  No  other  statutory  provision  was  made  for  such  a 
district,  and  it  does  not  appear  how  the  district  was  to  be  formed,  constitnted, 
regulated,  or  provided  with  funds.  The  General  Board  of  Health  did,  however, 
form  one  or  two  such  districts,  and  their  existence  was  recognised  in  37  &  38  Vict, 
c.  89,  s.  57. 

(&)  The  Act  referred  to  is  30  &  31  Vict.  c.  113,  ss.  10 — 14.  It  is  now  repealed,  but 
the  provisions  of  it  relating  to  the  formation  of  joint  sewerage  boards  are  practically 
re-enacted  in  sections  279 — 84,  ante,  pp.  379 — 382. 

(c)  See  section  297,  cmte,  p.  391,  as  to  provisional  orders. 

(d)  A  united  district  is  formed  under  section  279,  ante,  p.  379  ;  under  that  section, 
however,  the  Board  must  be  applied  to  before  they  can  constitute  the  united  district, 
while  under  this  section  they  can  act  ex  mero  motu. 

(e)  See  the  definition  in  section  4,  ante,  p.  21. 
(/)  See  further,  section  313,  ante,  p.  410. 

(g)  See  section  275,  ante,  p.  376,  and  section  304,  ante,  p.  398.    This  order  is  not 
provisional,  but  according  to  section  295,  aiite,  p.  389,  is  final  and  conclusive. 


324.  The  accounts  of  any  urban  or  rural  sanitari/  autliority  binder  -A-s  to  audit 
the  Sanitary  Acts  hy  this  Act  repealed,  not  audited  at  the  time  of  the  accomits" 
passing  of  this  Act,  shall  he  deemed  for  the  purposes  of  audit  to  he  accounts  [Eepealed  by 
of  such  authority  under  this  Act.  46  &  47  Vict. 

c.  39.] 

325.  The  potver  conferred  hy  section  20  of  The  Puhlic  Health  As  to  certain 
Act,  1872,"  of  temporarily  constituting  a  port  sanitary  authority,  shall  he  ggetTon™Ooi 
deemed  to  have  authorised  a  renewal  from  time  to  time  of  any  order  made  35  &  30  vict. 
under  that  section.  c.  79. 

[Repealed  by 

This  and  the  preceding  section  have  been  repealed  by  the  Statute  Law  Eevision  '-^  '^'^  ^i^'t- 
Act,  1883  (46  &  47  Vict.  c.  39).  <=•  39.] 
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PAET  XI. 


SAVING  CLAUSES  AND  REPEAL  OP  ACTS. 


Provision 
as  to  the 
sanitary 
authorities 
existing  at 
the  passing 
of  this  Act, 
and  their 
officers,  &c. 


Saving  Clauses. 

Section  326,  326.  -^11  urban  sanitary  authorities  and  rural  sanitary  authorities 
existing(a)  at  the  time  of  the  passing  of  this  Act  shall  be  deemed  to  be 
urban  authorities  and  rural  authorities  under  this  Act  and  all  joint 
boards,  port  sanitary  authorities,  committees  of  rural  sanitary  authorities, 
and  parochial  committees,  and  all  local  government  districts  constituted 
in  pursuance  of  the  Sanitary  Acts,(c)  and  existing  at  the  time  of  the 
passing  of  this  Act,  shall  be  deemed  to  be  joint  boards,  port  sanitary 
authorities,  committees  of  rural  sanitary  authorities,  and  parochial  com- 
mittees, and  local  government  districts  under  this  Act ;  and  the 
members  of  all  the  above-mentioned  bodies  shall  hold  office  (subject  to 
the  provisions  of  this  Act  respecting  the  election  of  members  of  local 
boards) ((^)  for  such  time  as  they  would  respectively  have  held  office  if 
this  Act  had  not  been  passed  ;  and  the  officers  and  servants  of  all  the 
above-mentioned  bodies  shall  continue  to  hold  their  several  offices  and 
employments  on  the  same  terms  and  subject  to  the  same  conditions  as 
to  duties,  remuneration,  and  otherwise,  as  they  would  have  held  them  if 
this  Act  had  not  been  passed  ',{e)  and  all  bye-laws  duly  made  under  any 
of  the  Sanitary  Acts(c)  by  this  Act  repealed,  and  not  inconsistent  with 
any  of  the  provisions  of  this  Act,  shall  be  deemed  to  be  bye-laws  under 
this  Act ;(/)  and  all  the  provisions  of  this  Act  shall  apply  to  all  such 
bodies  existing  at  the  time  of  the  passing  of  this  Act,  and  to  their 
several  officers  and  servants,  in  substitution  for  the  provisions  of  the 
Sanitary  Acts(c)  by  this  Act  repealed,  but  so  as  not  to  alfect  any  right 
acquired  or  liability  incurred  under  the  Sanitary  Acts,(cj  or  any  of 
them,  before  the  passing  of  this  Act,  and  existing  at  the  time  of  the 
passing  of  this  A.ct.{g) 

(a)  They  are  assumed  to  be  legally  constituted,  but  the  section  does  not  in 
itself  confer  legality  on  the  acting  bodies. 

(b)  Consequently  they  would  be  able  to  execute  all  the  powers  and  be  subject 
to  all  the  duties  provided  by  the  Act ;  but  the  last  part  of  the  section  enacts  the 
proposition  in  terms. 

(c)  See  the  definition  in  section  4,  ante,  p.  21. 

(d)  These  provisions  were  contained  in  Schedule  II.,  Part  1,  now  repealed 
by  the  Local  Government  Act,  1894,  post,  as  obsolete. 

(e)  See  also  section  318,  ante,  p.  411. 

(/)  See  sections  182,  ante,  p.  256 ;  and  251,  ante,  p.  333.  See  James  v.  Wyvill, 
ante,  p.  220. 

(cj)  See  section  343,  fost.  In  Reay  v.  The  Mayor  of  Gateshead,  55  L.  T.  (n.s.)  92  ; 
34  W.  R.  682  ;  50  J.  P.  805,  821,  ante,  p.  220,  Denman,  J.,  said  :  "  The  intention 
of  the  legislature  cannot  have  been  as  strong  as  to  make  that  valid  which  was 
invalid  by  an  Act  which  was  the  very  Act  in  force  at  the  time  the  bye-law  was 
made.  I  do  not  think  that  is  the  effect  of  the  Act  of  1875  (in  the  text).  All  it 
means  to  do,  as  it  seems  to  me,  is  to  enact  that  if  there  be  a  bye-law  which  is  valid 
at  the  time  it  is  made  under  a  former  Act,  and  that  bye-law  is  not  inconsistent 
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with  the  provisions  of  the  later  Act,  then,  in  that  case,  it  shall  be  cleemecl  to  be     Note  to 
a  good  bye-law,  and  it  shall  not  be  necessary  to  make  it  over  again.    But  it  Section  326, 
seems  to  me  it  would  be  going  too  far  to  hold  that  a  bye-law  is  duly  made  under 
the  new  Act,  when  it  was  not  properly  made  under  the  old  Act  and  without 
jurisdiction,  and  to  say  that  it  is  validated  and  made  good  merely  by  the  passing 
of  the  subsequent  Act,  under  which  if  it  were  made  it  would  be  a  good  bye-law." 


327.  Notliing  in  this  Act(a)  shall  be  construed  to  authorise  any  Saving  for 
local  authority—  works  and 

propei-ty  of 

(1.)  To  use,  injure,  or  interfere  with  any  sluices,  floodgates,  sewers,  authorities 
groynes,  or  sea  defences,  or  other  works,  already  or  hereafter  and  for 
made  under  the  authority  of  any  commissioners  of  sewers  l^jj^^^'^*^^"!^ 
appointed  by  the  Crown,  or  any  sewers  or  other  works  already  rio-hts  &c. 
or  hereafter  made  and  used  by  any  body  of  persons  or  person 
for  the  purpose  of  draining,  preserving,  or  improving  land 
under  any  local  or  private  Act  of  Parliament,  or  for  the 
purpose  of  irrigating  laiad  ;(/')  or 

(2.)  To  disturb  or  interfere  with  any  lands  or  other  property  vested 
in  the  Lord  High  Admiral  of  the  United  Kinodom  or  the 
Commissioners  for  executing  the  office  of  the  Lord  High 
Admiral  for  the  time  being  or  in  Her  Majesty's  Principal 
Secretary  of  State  for  the  War  Department  for  the  time 
being  ;  or 

(3.)  To  interfere  with  any  river,  canal,  dock,  harbour,  lock,  reservoir, 
or  basin,  so  as  to  injuriously  affect  the  navigation  thereon,  or 
the  use  thereof,  or  to  interfere  with  any  towing-path  so  as  to 
interrupt  the  traffic  thereof, (c)  in  cases  where  any  body  of 
persons  or  person  are  or  is  by  virtue  of  any  Act  of  Parliament 
entitled  to  navigate  on  or  use  such  river,  canal,  dock,  harbour, 
lock,  reservoir,  or  basin,  or  to  receive  any  tolls  or  dues  in 
respect  of  the  navigation  thereon  or  use  thereof  ;  or 

(4.)  To  interfere  with  any  watercourse  in  such  manner  as  to  in- 
juriously affect  the  supply  of  water  to  any  river,  canal,  dock, 
harbour,  reservoir,  or  basin,  in  cases  where  any  such  body  of 
persons  or  person  as  last  aforesaid  would,  if  this  Act  had  not 
passed,  have  been  entitled  by  law  to  prevent  or  be  relieved 
against  such  interference  ;((?)  or 

(5.)  To  interfere  with  any  bridges  crossing  any  river,  canal,  dock, 
harbour,  or  basin,  in  cases  whei"e  any  body  of  persons  or  person 
are  or  is  authorised  by  virtue  of  any  Act  of  Parliament  to 
navigate  or  use  such  river,  canal,  dock,  harbour,  or  basin,  or  to 
demand  any  tolls  or  dues  in  respect  of  the  navigation  thereon 
or  use  thereof  ;  or 

(6.)  To  execute  any  works  in,  through,  or  under  any  wharves,  quays, 
docks,  harbours,  or  basins,  to  the  exclusive  use  of  which  any 
body  of  persons  or  person  are  or  is  entitled  by  virtue  of  any 
Act  of  Parliament,  or  for  the  use  of  which  any  body  of  persons 
or  person  are  or  is  entitled  by  virtue  of  any  Act  of  Parliament 
to  demand  any  tolls  or  dues, — 
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Section  327.  "Without  the  consent  in  every  case  of  snch  Lord  High  Admiral  or 
Commissioners  for  executing  the  office  of  Lord  High  Admiral,  Secretary 
of  State,  commissioners,  body  of  persons  or  person  as  are  hereinbefore 
in  that  behalf  respectively  mentioned,  such  consent  to  be  expressed  in 
writing,  (e)  in  the  case  of  a  corporation  imder  their  common  seal,  and  in 
the  case  of  any  body  of  persons  not  being  a  corporation  under  the  hand 
of  their  clerk  or  other  duly  authorised  officer  or  agent.(/)  And  nothing 
in  this  Act  shall  prejudice  or  affect  the  rights,  privileges,  powers,  or 
authorities,  given  or  reserved  to  any  person  under  such  local  or  private 
Acts  for  draining,  preserving,  or  improving  land  as  are  in  this  section 
mentioned. 

(a)  The  effect  of  this  and  the  following  sections  is  apparently  to  prohibit  the  local 
authority  from  acting,  without  the  necessary  consent,  in  the  matters  prohibited,  even 
although  they  may  be  prepared  to  pay  due  compensation  under  section  308,  ante, 
p.  402.  In  the  report  of  the  Select  Committee  of  the  House  of  Commons  on  the 
Public  Health  Act  (1875)  Amendment  Bill  (1878),  E.  No.  134,  p.  xiv.)  it  is  stated 
that  "several  provisional  orders  have  been  obtained  under  the  belief  that  the  com- 
pulsorily  taking  of  water  rights  by  provisional  order  was  legal  under  the  meaning 
assigned  to  the  word  '  lands,'  the  word  '  lands '  being  defined  to  include  '  messuages, 
buildings,  lands,  easements,  and  hereditaments  of  any  tenure  and  it  was  thought 
that  under  the  definition  a  local  authority  could  purchase  water  rights  compulsorily 
under  the  l76th  section  of  the  Act  of  1875.  During  the  last  session  of  Parliament  a 
committee  of  the  House  of  Lords,  when  considering  a  provisional  order  for  the 
purchase  of  water  rights  under  that  section  by  the  local  board  of  the  West  Houghton 
district,  decided  that  the  order  was  w?^ro  vires,  and  therefore  it  was  not  confirmed. 
The  law  officers  of  the  Crown  were  then  consulted,  and  they  advised  :  "  We  are  of 
oisinion  that  in  issuing  a  provisional  order  under  section  176,  the  Local  Government 
Board  cannot  confer  upon  a  local  authority  power  to  purchase  for  the  purposes  of 
the  Act  and  otherwise  than  by  agreement  any  right  to  abstract  water  from  any 
stream."  It  follows  from  this  that  no  provisional  order  which  proposes  to  take  water 
rights  otherwise  than  by  agreement  can  be  made  under  the  Public  Health  Act.  .  .  . 
A  local  authority  could  still  obtain  compulsory  powers  by  a  private  Bill,  but  it  has 
been  pointed  out  that  the  cost  of  obtaining  a  private  Bill  is  much  higher  than  that 
of  obtaining  a  provisional  order. 

(6)  It  will  be  remembered  that  by  section  13,  ante,  p.  32,  such  sewers  do  not  vest 
in  the  local  authority  as  other  sewers  do. 

(c)  There  is  no  exception  of  public  navigable  rivers  on  the  sea-shore.  The  local 
authority  cannot  disturb  any  private  interest  therein,  but  even  if  they  avoid  all  such 
disturbance  they  may  still  be  prevented  from  doing  any  act  which  will  interfere  with 
the  rights  of  the  Crown.  The  Board  of  Trade  or  the  Admiralty  must  be  consulted 
with  reference  to  the  sea-shore  and  harbours. 

It  must  be  remarked  that  the  text  does  not  refer  to  pollution,  but  to  interference 
with  navigation.  Reference  should  be  made  to  section  17,  ante,  p.  40,  and  the  notes 
thereon,  as  to  the  pollution  of  streams  by  sewage.  See  also  the  Rivers  Pollution 
Prevention  Acts,  1876  and  1893,  in  the  Appendix. 

In  Reg.  v.  Bradford  Navigation  (Proprietors  of),  31  L.  J.  Q.  B.  191  ;  11  Jur.  766  ; 
29  J.  P.  613,  the  Court  of  Queen's  Bench  laid  down  this  principle,  that  statutory 
powers,  though  framed  for  the  public  benefit,  are  only  co-extensive  with  the  power 
to  exercise  them  without  an  infringement  of  the  general  law.  Where  the  exercise  is 
not  compulsory  on  the  grantees,  and  new  and  unforeseen  circumstances  subsequently 
arise  which  render  the  exercise  of  them  a  nuisance,  such  exercise  of  them  is  unlawful. 
Hence,  when  a  navigation  company  were  empowered  by  statute  to  take  water  from 
certain  streams  for  the  supj^ly  of  their  canal,  and  the  streams  became  polluted  so  that 
the  water  of  the  canal  caused  a  public  nuisance,  it  was  held  that  the  lessees  of  the 
company  were  properly  convicted  on  indictment.  This  decision  was  supported  by 
Wood,  V.C.,  who  granted  an  injunction  against  the  lessees  and  the  company  who 
owned  the  canal,  to  prevent  them  from  drawing  the  polluted  water  from  the  streams 
into  the  canal,  though  he  granted  some  time  to  enable  the  defendants  to  provide  a 
remedy  if  possible.  Attorney-General  v.  Proprietors  of  the  Bradford  Ganal,  L.  R.  2  Eq. 
71  ;  35  L.  J.  Ch.  619  ;  14  L.  T.  (n.s.)  248  ;  14  W.  R.  579. 
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(d)  The  words  injuriously  affect  may  possibly  include  pollution  as  well  as     Note  to 
diminution  in  quantity.  Section  327. 

A  local  board  cannot,  under  cover  of  legislative  powers,  make  a  sewer  which  will 
have  the  effect  of  polluting  the  water  of  a  canal : — Held,  therefore,  that  the  board  must 
be  restrained  from  permitting  sewage  communication  to  be  made  between  the 
adjoining  houses  and  the  main  sewer  so  long  as  it  should  discharge  into  the  canal. 
Power  given  to  a  canal  company  by  their  Act  to  supply  the  canal  with  water  from 
all  brooks,  streams,  and  watercourses  within  1,000  yards  of  the  canal,  does  not  so  far 
comprise  rain  and  other  surface  water  which,  being  collected  on  the  road,  ran  along 
an  open  gutter  into  the  canal,  as  to  preclude  the  local  board  from  allowing  it  to  fall 
through  gratings  into  a  sewer  Mdiich  they  had  made  under  the  road  for  the  drainage 
of  their  district.  Manchester,  Sheffield,  and  Lincolnshire  Railivay  Company  v.  TVorhsop 
Local  Board,  26  L.  J.  Ch.  345  ;  23  Beav.  198. 

A  watercourse,  though  artificial,  may  have  been  originally  made  under  such 
circumstances  and  have  been  so  used  as  to  give  all  the  rights  that  the  riparian 
owners  would  have  had  if  it  had  been  a  natural  stream.  Sutcliffe  v.  Booth,  32  L.  J. 
Q.  B.  136  ;  9  Jur.  (n.s.)  1037  ;  27  J.  P.  613. 

Any  violation  of  the  provisions  in  this  section  will  be  restrained  by  injunction, 
and  the  party  injured  will  not  be  referred  to  his  claim  for  comj^ensation.  Grand 
Junction  Canal  Company  v.  Shugar,  ante,  p.  49.    But  see  note  (a),  supra. 

A  local  board  made  certain  sewers,  and  in  so  doing  injuriously  affected  a  stream 
without  having  the  consent  of  T.,  who  was  the  occupier  of  a  mill  on  the  stream,  and 
entitled  to  the  flow  of  the  stream  to  his  mill.  It  was  held  that  the  corresponding 
provisions  of  21  &  22  Vict.  c.  98,  s.  73,  were  not  confined  to  cases  in  which  a  court  of 
equity  would  grant  an  injunction  against  the  local  board,  and  that  T.  was  in  the 
position  of  a  person  who  would,  if  the  Act  had  not  been  passed,  have  been  entitled  by 
law  to  jDrevent  the  injuriously  aff'ecting  of  the  stream.  It  was  also  held  that  the 
works  not  being  authorised  by  section  73,  the  claim  of  T.  was  not  the  subject  of 
compensation,  but  ground  of  action.    Ecg.  v.  Darlington  Local  Board,  ante,  p.  405. 

The  words  of  the  concluding  part  of  this  clause  reserve  to  the  local  authority 
power  to  challenge  the  right  claimed  by  the  parties  referred  to,  and  dispute  that  right 
independently  of  any  justification  under  the  Act. 

(c)  Although  the  consent  is  here  required  to  be  given  in  writing,  it  has  been 
sought  to  stay  summary  applications  in  Chancery  for  injunctions  against  the  works 
of  local  authorities  by  averments  of  laches,  it  being  argued  that  such  laches  was 
equivalent  to  consent.  But  this  defence  was  not  successful  in  Attorney-General  v. 
Luton  Local  Board,  2  Jur.  (n.s.)  180,  where  there  had  been  much  negotiation  and 
correspondence  before  the  commencement  of  the  suit.  See,  however,  the  judgment 
of  Wood,  V.C,  in  Attorney-General  v.  Proprietors  of  the  Bradford  Canal  Company, 
supira. 

It  is  to  be  observed  that  21  &  22  Vict.  c.  98,  s.  68,  prohibited  the  doing  of  the 
works  adverted  to  without  consent  in  writing  first  obtcdned ;  and  this  prevented  the 
operation  of  the  law  laid  down  in  Hfainton  v.  Woolrych,  26  L.  J.  Ch.  300  ;  23  Beav. 
225,  that  works  planned  by  public  boards  under  statutes  may  be  executed  though 
they  tend  to  the  injury  of  neighbouring  landowners,  and  consequently  may  be 
executed  even  without  notice  to  them,  though  they  may  be  entitled  to  compensation. 
Though  the  words  first  obtained  are  here  omitted,  it  is  presumed  that  the  effect  will  be 
the  same. 

The  consent  in  the  text  if  given  will  not  operate  to  protect  the  local  authority 
from  the  consequences  of  their  committing  a  public  nuisance  by  their  action. 

(/)  The  consent  of  the  directors  or  other  board  of  management  is  doubtless 
referred  to,  as  it  would  be  quite  impracticable  to  refer  to  the  shareholders  or  general 
proprietors  for  their  consent,  unless  by  the  constitution  of  the  company  some  means 
be  given  for  summoning  and  collecting  the  body  into  one  meeting. 

328.  Where  any  matters  or  tilings  proposed  to  be  done  by  any  Eeference  to 
local   authority,  and  not  being  within  the  prohibition  aforesaid, (a)  ^^se^of^works 
interfere  with  the  improvement  of  any  river,  canal,  dock,  harbour,  lock,  not  within 
reservoir,  basin,  or  towing-path  which  any  body  of  persons  or  person  are  preceding 
or  is  entitled  by  virtue  of  any  Act  of  Parhament  to  navigate  on  or  use,  section, 
or  m  respect  of  the  navigation  whereon  or  use  whereof  to  demand  any 
tolls  or  dues,  or  interfere  with  any  works  belonging  to  such  river,  canal, 
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Section^  328.  dock,  harbonr,  or  basin,  or  with  any  land  necessary  for  the  enjoyment  or 
improvement  thereof, (i)  the  local  authority  shall  give  to  such  body  of 
persons  or  person  a  notice (c)  specifying  the  particulars  of  the  matters 
and  things  so  intended  to  be  done.  If  the  parties  on  whom  such  notice 
is  served  do  not  consent  to  the  requisitions  thereof,  the  matter  in 
difference  shall  be  referred  to  arbitration  ;  and  the  following  questions 
shall  be  decided  by  such  arbitration        (that  is  to  say,) 

(1.)  Whether  the  matters  or  things  proposed  to  be  done  by  the  local 
authority  will  cause  any  injury  to  such  river,  canal,  dock, 
harbour,  basin,  towing-path,  works,  or  land,  or  to  the  enjoyment 
or  improvement  of  such  river,  canal,  dock,  harbour,  or  basin 
as  aforesaid  : 

(2.)  Whether  any  injury  that  may  be  caused  by  such  matters  or 
things,  or  any  of  them,  is  or  is  not  of  a  nature  to  admit  of 
heiagfuHi/  compensated  by  money.  (^) 

(a)  It  is  not  easy  to  ascertain  what  are  the  matters  or  things  referred  to.  The 
previous  section  appears  to  prohibit  almost  all  actions  of  the  local  board  without 
consent.  But  it  is  contemplated  that  there  may  be  some  acts  which  do  not  come 
within  the  prohibition,  and  then  this  section  provides  for  dealing  with  such  acts. 

It  will  be  seen  that  the  sectiou  refers  to  companies  or  persons  authorised  to  act  by 
some  Act  of  Parliament,  but  such  Act  need  not  be  a  private  or  local  statute. 

(6)  Probably  this  refers  to  the  popular  phrase  "  improvement  of  a  navigable  river," 
and  the  following  terms  are  governed  by  the  word  interfere  ;  otherwise  it  is  difficult 
to  comprehend  how  the  proposal  of  the  local  board  can  interfere  with  the  improve- 
ment of  any  canal  or  dock.  The  proposal  must  be  an  immediate  act,  which  can  be 
examined  and  investigated  with  reference  to  the  state  of  things,  but  that  cannot  be 
done  with  reference  to  the  future  improvement,  which  may  possibly  be  prevented  by 
the  Act  of  the  board. 

(c)  See  sections  266,  267,  a^ite,  pp.  358,  359,  as  to  the  authentication  and  service 
of  notices. 

(d)  See  section  179,  ante,  p.  250. 

(e)  Note  the  object  of  this  subject  of  inquiry,  namely,  full  comj)ensation.  That 
may  be  obtained  by  a  payment  in  money,  or  it  may  be  that  such  payment  will  not 
be  adequate  or  quite  appropriate  ;  it  may  be  necessary  that  some  work  should  be 
executed,  and  the  arbitrator  is  to  determine  this  question. 

It  is  to  be  noticed  that  this  section  does  not  contemplate  that  the  arbitrator  shall 
ascertain  the  amount  of  compensation  for  the  injury,  if  any  be  experienced,  but  the 
next  section  does. 

Effect  of  329.  The  result  of  any  such  arbitration  shall  be  final,  and  the  local 

arbitration,     authority  shall  do  as  follows  ;(a)  (that  is  to  say,) 

(1.)  If  the  arbitrators  (&)  are  of  opinion  that  no  injury  will  be  caused, 
the  local  authority  may  forthwith  proceed  to  do  the  proposed 
matters  and  things  : 

(2.)  If  the  arbitrators  are  of  opinion,  that  injury  will  be  caused,  but 
that  such  injury  is  of  a  nature  to  admit  of  being  fully  com- 
pensated by  money,  they  shall  proceed  to  assess  such  com- 
pensation ;(c)  and  on  payment  of  the  amount  so  assessed,  but 
not  before,  the  local  authority  may  proceed  to  do  the  proposed 
matters  and  things  : 

(3.)  If  the  arbitrators  are  of  opinion  that  injury  will  be  caused,  and 
that  it  is  not  of  a  nature  to  admit  of  being  fully  compensated 
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by  money,  the  local  authority  shall  not  proceed  to  do  any  Section  329. 
matter  or  thing  in  respect  of  which  such  opinion  may  be 
given.  (<i) 

(ft)  This  section  and  the  preceding  section  are  expressed  with  some  little  inaccuracy. 
First,  it  is  stated  in  section  328,  that  two  questions  are  to  be  submitted  to  the 
arbitrators,  and  afterwards  in  this  section  it  is  shown  that  another  question  may  be 
submitted  to  and  decided  by  them.  Thus,  tliis  section  states  that  the  local  authority 
shall  do  as  follows,  and  having  required  the  arbitrators  in  a  cei  tain  event  to  do  a 
particular  act,  it  empowers  the  local  authority  to  j^roceed,  and  afterwards,  upon  a 
decision  of  the  arbitrators  in  a  manner  described,  prohibits  the  local  authority  from 
acting, 

(6)  It  is  presumed  that  the  word  arhitrators  includes  umpires.  See  section  180, 
sub-section  (7),  ante,  p.  252. 

(c)  It  would  have  been  better  to  provide  for  compensation  after  the  works  have 
been  completed  and  the  amount  of  the  damage  actually  ascertained,  inasmuch 
as  the  estimate  of  the  arbitrators  may  prove  too  high  or  too  low  ;  it  is  clear, 
however,  that  the  payment  is  here  made  a  condition  precedent  to  the  execution  of 
the  works. 

{(1)  This  will  not  prevent  the  local  authority  from  negotiating  with  the  party 
referred  to  for  the  execution  of  such  works  as  will  remove  the  objection  which 
cannot  be  fully  compensated  with  money. 


330.  No  transfer  of  powers  and  privileges  under  this  Kci(a)  shall  ^'''ovision 
deprive  any  body  of  persons  or  person  authorised  by  virtue  of  any  Act  po^ye^j.",*^ & 
of  Parliament  to  navigate  on  any  river  or  canal,  or  to  demand  for  their 
or  his  own  benefit  in  respect  of  such  navigation  any  tolls  or  dues,  of 
such  powers  and  privileges  as  are  vested   in  them  by  any  Act  of 
Parliament  in  relation  to  such  river  or  canal. 

(a)  See  sections  10,  270,  275,  and  310,  ante. 


331.  Any  body  of  persons  or  person  authorised  by  virtue  of  any  Provision  as 
Act  of  Parhament  to  navigate  on  or  use  any  river,  canal,  dock,  harbour,  alteration 
or  basin,  or  to  demand  any  tolls  or  dues  in  respect  of  the  navigation  on  °* 
such  river  or  canal,  or  the  use  of  such  dock,  harbour,  or  basin,  may,  at 
their  own  expense,  and  on  substituting  other  sewers,  drains,  culverts,  and 
pipes  equally  effectual,  and  certified  as  such  by  the  surveyor  to  the  local 
authority, (a)  take  up,  divert,  or  alter  the  level  of  any  sewers,  drains, 
culverts,  or  pipes  constructed  (i)  by  any  local  authority,  and  passing 
under  or  interfering  with  such  rivers,  canals,  docks,  harbours,  or  basins, 
or  the  towing  paths  thereof,  and  may  do  all  such  things  as  may  be 
necessary  for  carrying  into  effect  such  taking  up,  diversion,  or  alteration, 

(a)  Though  the  certificate  of  the  surveyor  is  required  it  does  not  appear  that  it 
will  conclude  the  local  board  if  they  can  show  that  the  new  sewers  or  pipes  are  not 
equally  effectual  as  the  old  ones  ;  and  section  333,  post,  accordingly  provides  for  the 
reference  of  such  question  to  arbitration. 

According  to  the  language  of  the  above  section,  no  consent  is  required  from  the 
local  board  previous  to  the  commencement  of  the  works.  The  certificate  of  the 
surveyor  is  to  be  given  after  the  works  shall  have  been  done.  Nevertheless,  if  it 
should  appear  that  the  parties  referred  to  are  working  in  such  a  manner  as  obviously 
to  be  unprotected  by  this  Act,  an  injunction  would  probably  be  granted  by  the  High 
Court  to  stay  these  proceedings. 

(b)  It  is  to  be  presumed  that  these  works  of  the  local  authority  must  have  been 
executed  with  tlie  consent  of  the  parties  referred  to.  Consequently  it  Avill  be 
prudent,  when  such  consent  is  given,  to  reserve  power  to  make  alterations  as  above 
contemplated. 
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Section  332.     332.  Nothing  in  this  Act  shall  be  construed  to  authorise  any  local 
SavingTor     authority  to  injuriously  affect  any  reservoir,  canal,  river  or  stream,  or  the 
water  rights    feeders  thereof,  or  the  supply,  quality,  or  fall  of  water  contained  in  any 
generally.       reservoir,  canal,  river,  stream,  or  in  the  feeders  thereof,  in  cases  where 
any  body  of  persons  or  person  would,  if  this  Act  had  not  passed,  have 
been    entitled    by   law  (a)  to  prevent    or  be    relieved   against  the 
injuriously  aiJecting  such  reservoir,  canal,  river,  stream,  feeders,  or  such 
supply,  quality,  or  fall  of  water,  unless  the  local  authority  first  obtairi(6) 
the  consent  in  writing  of  the  body  of  persons  or  person  so  entitled  as 
aforesaid. 

(ft)  See  tlie  notes  on  section  327,  ante,  p.  416.  See  also  Eij)on  {Earl  of)  v.  Hohart, 
3  My.  &  K.  169  ;  3  L.  J.  Cli.  145,  for  the  principle  upon  which  the  court  proceeds  in 
interposing  by  injunction  between  public  companies  or  trustees  in  cases  of 
apprehended  mischief  or  nuisance. 

If  the  local  authority  injuriously  affects  the  rights  of  any  company  or  individual 
in  respect  of  matters  to  Avhicli  this  section  applies,  without  the  requisite  consent,  the 
remedy  is  not  by  compensation,  but  by  injunction  or  by  action  for  damages.  Reg.  v. 
Darlington  Local  Board,  ante,  p.  405. 

(6)  Note  these  words  and  compare  the  language  of  section  327,  ante,  p.  415.  It  is 
not  easy  to  understand  how  any  public  company  can  properly  give  their  consent  to 
the  local  authority  injuring  their  reservoirs  or  streams  of  water.  They  may  indeed 
sell  the  interest  of  the  company  in  the  same  for  adequate  compensation,  but  the 
section  appears  to  go  further,  and  enables  consent  to  be  given  without  sale.  When 
properly  considered,  however,  it  will  be  seen  that  it  only  operates  to  protect  the  local 
authority,  and  leaves  the  board  of  directors  or  managers  to  settle  with  their 
own  constituents  whether  they  shall  or  shall  not  give  their  consent  to  the  proceedings 
proposed. 

333.  -^iiy  difference  of  opinion  that  may  arise  between  a  local 
authority  and  any  such  body  of  persons  or  person  as  aforesaid  (a)  whether 
any  sewers,  drains,  culverts  or  pipes  substituted  under  the  powers  of  this 
Act(6)  for  sewers,  drains,  culverts  or  pipes  constructed  or  laid  down  by 
any  local  authority  are  equally  effectual  with  those  for  which  they  are 
substituted,  or  whether  the  supply,  quality  or  fall  of  water  in  any  such 
reservoir,  canal,  river  or  stream  as  last  aforesaid  is  injuriously  affected  by 
the  exercise  of  powers  under  this  Act,  may,  at  the  option  of  the  party 
complaining,  be  determined  by  arbitration  in  manner  by  this  part  of  this 
Act  provided. (c)  The  arbitrators  shall  decide  the  same  questions  as  to 
the  alleged  injury,  and  the  local  authority  shall  proceed  in  the  same  way 
as  is  by  this  Act  provided  with  regard  to  arbitrations  in  cases  of  alleged 
injury  to  rivers,  canals,  docks,  harbours  and  basins. (^^) 

(ft)  Eeference  is  here  made  to  section  331,  ante,  p.  419. 

(b)  This  is  under  the  powers  in  section  331,  ante,  p.  419. 

(c)  See  section  328,  ante,  p.  417.  The  exact  meaning  of  the  words  "at  the  option 
of  the  party  complaining,"  is  not  obvious,  as  no  alternative  is  stated.  But  the 
meaning  appears  to  be  that  the  complainant  may  bring  an  action,  or  if  he  chooses  can 
compel  a  reference  to  arbitration. 

(d)  See  section  329,  ante,  p.  418. 

Saving  for        334.  Nothing  in  this  Act  shall  be  construed  to  extend  to  mines  of 
mines,  &c.      different  descriptions  so  as  to  interfere  with  or  to  obstruct  the  efficient 
working  of  the  same  ;  nor  to  the  smelting  of  ores  and  minerals,  nor  to 
the  calcining,  puddling,  and  rolling  of  iron  and  other  metals,  nor  to  the 
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conversion  of  pig  iron  into  wrought  iron,  so  as  to  obstruct  or  interfere  Section  334. 
with  any  of  such  processes  respectively. 

In  Re  nudley  {Corporation  of),  8  Q.  B.  D.  86,  96  ;  51  L.  J.  Q.  E.  121  ;  45  L.  T.  (n.s.) 
733  ;  46  J.  P.  340,  Lindley,  L.J.,  said,  referring  to  this  section  :  "  It  is  put  that  that 
section  authorises  the  uncontrolled  working  of  mines,  and  no  doubt  the  first  part  of 
the  section  logically  goes  that  length,  and  even  further,  for  logically  it  prohibits  the 
taking  of  mines  by  purchase  ;  but  when  the  second  part  of  the  section  is  considered, 
it  is  clear  that  the  whole  section  applies  to  nuisances  only."  Brett,  L.  J.,  added  that 
he  took  the  same  view.  It  was  held  that  the  corresponding  provisions  of  18  &  19 
Vict.  c.  121,  s.  44,  prevented  the  application  of  that  Act  to  manufacturers  of  the  pi'o- 
duce  of  ores  and  minerals,  so  that  justices  had  no  power  to  order  the  abatement  of  a 
smoke  nuisance  arising  from  a  bichrome  manufactory.  Norris  v.  Barnes,  L.  R.  7 
Q.  B.  537  ;  41  L.  J.  M.  C.  154 ;  26  L.  T.  (n.s.)  622  ;  20  W.  R.  703.  But  observe 
that  that  Act  excepted  "  the  manufacturing  of  the  produce  of  such  ores  and  minerals  " 
while  the  text  does  not.  Further,  the  text  excludes  the  operation  of  the  Act  only  if 
its  enforcement  would  interfere  with  the  working  of  the  mine.  Therefore  section  91 
which  provides  for  smoke  nuisances  was  held  to  apply  to  the  chimney  of  a  coal  mine, 
imless  it  could  be  shown  that  the  smoke  from  it  could  not  be  prevented  without 
interfering  with  the  efficient  working  of  the  mine.  Patterson  v.  Chamber  Colliery 
Company,  56  J.  P.  200  ;  8  T.  L.  R.  278. 

The  above  section  does  not  relieve  the  owners  of  mines,  &c.,  from  liability  for  a 
public  nuisance  in  a  suit  brought  by  the  Attorney-General  for  its  abatement,  nor  from 
their  ordinary  common  law  liability  to  a  person  whose  property  is  affected  by  it. 
Attorney-General  v.  Logan  [1891],  Q.  B.  100 ;  65  L.  T.  (n.s.)  162  ;  55  J.  P.  615  ;  7 
T.  L.  R.  279. 

With  reference  to  the  right  to  work  mines  or  minerals  under  sanitary  works 
reference  must  now  be  made  to  the  Public  Health  (Su^jport  of  Sewers)  Act,  1883, 
post. 


335.  -^iiy  collegiate  or  other  corporate  body  required  or  authorised  Saving  for 
by  or  in  pursuance  of  any  Act  of  Parliament  to  divert  its  sewers  or  drains  h°|ji'fg'!fn^ 
from  any  river,  or  to  construct  new  sewers,  and  any  public  department  Governmenti 
of  the  Government  shall  have  the  like  powers  and  be  subject  to  the  like  departments, 
obligations  under  this  Act  as  they  had  or  were  subject  to  under  the 
Sewage  Utilization  Act,  1867  ;  and  for  that  purpose  the  provisions 
of  this    Act   applicable    to    purposes    the   same    as  or    similar  to 
those    of    the    Sewage    Utilization   Act,    1865,    and    the  Sewage 
Utilization  Act,  1867, (a)  shall  apply  in  substitution  for  the  last  mentioned 
provisions. 

(ft)  These  Acts  are  28  &  29  Vict.  c.  75,  and  30  &  31  Vict.  c.  113.    See  also  35  &  36 
Vict.  c.  79,  s.  56. 


336.  Nothing  in  or  done  under  this  Act  shall  affect  any  outfall  or  Saving  for 
other  works  of  the  Metropohtan  Board  of  Works  (although  beyond  the  ^^^^^7°^'*^'' 
metropohs),  executed  under  the  Metropolis  Management  Act,  1855,  and  works.° 
the  Acts  amending  the  same,  or  take  away,  abridge  or  prejudicially  affect 
any  right,  power,  authority,  jurisdiction  or  privilege  of  the  Metropohtan 
Board  of  Works. 


337.  Nothing  in  this  Act  shall  affect  the  payment  or  recovery  of  Saving  for 
any  yearly  sum  payable  at  the  time  of  the  passing  of  this  Act  in  pur-  {.^Yt^'^^^^ 
suance  of  the  Local  Government  Act,  1858,  Amendment  Act,  1861,  to  to  local  ' 
any  local  authority  in  respect  of  any  premises  without  their  district  authority, 
which  have  a  drain  communicating  with  a  sewer  within  their  district  :(a) 
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Section  337.  Provided  that  any  such  sum  shall  cease  to  be  payable,  if  and  when  the 
connexion  between  the  drain  and  the  sewer  is  discontinued,  from  the 
time  of  such  discontinuance  ;  but  if  after  the  discontinuance  the  con- 
nexion is  re-established,  the  yearly  sum  shall  again  become  payable,  and  so 
from  time  to  time. 

(a)  See  24  &  25  Vict.  c.  61,  s.  8,  which  is  in  the  following  terms  : — "  Where  already 
or  hereaiter  any  premises  not  being  within  the  limits  of  the  local  board  have  a  drain 
communicating,  directly  or  indirectly,  with  a  sewer  imthin  the  district,  and  main- 
tained by  the  local  board,  and  any  sewage  flows  into  the  sewer,  there  shall  (except  in 
cases  where  the  owner  is  entitled  to  use  such  sewer  without  making  any  payment)  be 
paid  to  the  local  board  in  respect  thereof  such  a  yearly  sum  as  is  agreed  on  between 
them  and  the  owner  of  the  premises,  or  failing  agreement  between  them,  as  on  the 
application  of  the  local  board  is  determined  by  two  justices  ;  and  the  yearly  sum  so 
agreed  on  or  determined,  shall  be  frivate  improvemeiit  expenses,  and  shall  be  charged 
on  the  premises,  and  be  paid  and  recoverable  accordingly  as  if  the  premises  were 
within  the  district."  Then  follows  a  proviso  as  in  the  text  above.  It  will  be  remem- 
bered that  section  28,  ante,  p.  60,  provides  for  a  similar  payment  in  future. 


Saving  for 
acts  of  autho- 
rities under 
certain  local 
Acts. 

[Kepealed  by 
46  &  47  Vict, 
c.  39.] 


338.  rates,  order's,  acts,  or  things  made,  assessed,  performed,  or 
done  hefore  the  passing  of  this  Act,  hy  any  authority  purporting  to  act 
under  the  poivers  conferred  on  them  hy  a  local  Act  with  respect  to  any 
sanitary  purj)oses  shall  he  valid,  notioithstanding  the  passing  of  the  Puhlic 
Health  Act,  1872,  or  of  this  Act. 

This  section  has  been  repealed  by  the  Statute  Law  Revision  Act,  1883  (46  &  47 
Vict.  c.  39). 


Saving  for  339.  Nothing  in  this  Act  shall  affect  the  composition  of  any  local 
certam  local  jjoard  constituted  by  any  order  in  council  or  any  provisional  oi'der  made 
under  the  Public  Health  Act,  1848, (a)  and  confirmed  by  Parliament,  or 
the  qualification  or  number  of  members  of  any  such  board  ;  but  any  such 
order  in  council,  or  order  so  confirmed,  or  the  Act  confirming  any  such 
last-mentioned  order,  may  be  repealed,  altered,  or  amended  in  manner 
provided  by  this  Act.(&) 

(a)  That  is  11  &  12  Vict.  c.  63.    A  similar  restriction  as  to  qualification  was  con- 
tained in  section  312,  ante,  p.  409,  in  reference  to  boards  under  local  Acts. 
(6)  See  section  297,  sub-section  (5),  ante,  j).  391. 


Savin  for         34-0.  Where  within  the  district  of  a  local  authority  any  local  Act  is 
proceedings     in  force,  providing  for  purposes  the  same  as  or  similar  to  the  purposes  of 
under  local     this  Act  proceedings  may  be  instituted(a)  at  the  discretion  of  the 
authority  or  person  institiiting  the  same,  either  under  the  local  Act  or 
this  Act,  or  under  both,  subject  to  these  qualifications  : 

(1.)  That  no  person  shall  be  punished  for  the  same  offence  both  under 
a  local  Act  and  this  Act ;  and 

(2.)  That  the  local  authotity  shall  not  by  reason  of  any  local  Act  in 
force  within  their  district,  be  exempted  from  the  performance 
of  any  duty  or  obligation  to  which  they  may  be  subject  under 
this  Act. 

'    .  (a)  That  is,  actions  may  be  brought  or  informations  laid  under  either  Act,  or  under 

both.  This  section  meets  the  decision  in  the  case  of  Parnj  v.  Croydon  Goal,  Gas,  and 
Coke  Company,  11  C.  B.  (n.s.)  579  ;  15  C.  B.  (n.s.)  568. 


SAVING  CLAUSES. 
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It  is  sometimes  of  considerable  importance  to  determine  whether  a  local  authority     Note  to 
are  acting  under  this  Act,  or  under  a  local  Act.    See  Burton  v.  Salford  {Corporation  Section  340. 
o/),  ante,  j).  164.    This  section  shows  that  the  Act  was  not  intended  to  repeal 
previous  local  Acts.    Monmouth  {Mayor  of)  v.  Monmouth  {Overseers,  &c.,  of),  38  L.  T. 
(n.s.)  612,  617. 

Whether  this  clause  provides  for  any  proceedings  other  than  actions  or  informations 
is  doubtful.  If  the  local  Act  is  superseded  by  the  transference  of  its  powers  to  the 
urban  sanitary  authority,  it  is  difficult  to  see  how  any  such  proceedings  under  the 
local  Act  can  take  j^lace,  excejjt,  indeed,  where  actions  for  penalties  are  ojien  to 
common  informers.  In  such  cases  it  is  to  be  remarked  that  whereas  under  this  Act 
the  consent  of  the  Attorney-General  may  be  necessary,  this  preliminary  will  probably 
not  be  required  by  the  local  Act. 

34-1.  All  powers  given  by  this  Act  shall  be  deemed  to  be  in  addition  Powers  of 
to  and  not  in  derogation  of  any  other  powers  conferred  by  Act  of  Parha-  cumulative, 
ment,  law  or  custom,  and  such  other  powers  may  be  exercised  in  the 
same  manner  as  if  this  Act  had  not  passed  ;  and  nothing  in  this  Act  shall 
exempt  any  person  from  any  penalty  to  which  he  would  have  been  subject 
if  this  Act  had  not  passed. 

Provided  that  no  person  who  has  been  adjudged  to  pay  any  penalty  in 
pursuance  of  this  Act  shall  for  the  same  offence  be  liable  to  a  penalty 
under  any  other  Act. 

But  if  proceedings  can  be  taken  under  both,  how  is  the  proviso  to  be  met  ?  One 
Act  may  imjDose  a  penalty  for  a  nuisance  ;  the  other  may  impose  a  penalty  and  pro- 
vide for  the  abatement  of  the  nuisance,  or  may  provide  for  abatement  only.  If  pro- 
ceedings be  instituted  under  both,  one  penalty  only  is  to  be  recovered,  but  the  penalty 
may  be  recovered  under  one,  and  the  abatement  enforced  under  the  other. 

It  will  be  seen  that  penalties  are  imposed  by  the  Gas  and  Waterworks  Facilities 
Act,  2J0st,  for  oifences  committed  under  that  Act  identical  with  those  committed  under 
this  Act.  In  Blake  v.  Mayor,  ct'c,  of  Croydon,  2  T.  L.  E.  336,  the  court  held  that  by 
virtue  of  this  section  the  power  given  to  the  clerk  of  the  peace  to  tax  bills  under 
section  249,  ante,  did  not  prevent  an  order  to  tax  by  a  Master  of  the  High  Court. 

The  eifect  of  tliis  Act,  in  making  improvement  commissioners  under  local  Acts 
urban  sanitary  authorities,  is  to  reconstitute  them  as  new  bodies  under  the  Act, 
vesting  in  them  as  such  new  bodies  the  powers  given  by  the  local  Acts  as  well  as 
those  given  by  the  Public  Health  Act.  "  The  newly  created  body  is  to  exercise  not 
only  the  functions  that  were  exercised  by  that  body  before,  in  the  same  way  as  before, 
but  also  it  is  to  exercise  all  the  powers  given  by  this  Act  besides." — Per  Wills,  J.,  in 
Lea  V.  Facey,  17  Q.  B.  D.  139  ;  55  L.  J.  Q.  B.  371  ;  50  J.  P.  295. 


Oxford,  (a) 

34:2.  The  local  government  district  of  Oxford  shall  be  subject  to  the  Constitution 
jurisdiction  of  a  local  board,  consisting  of  the  vice-chancellor  of  the  of  ^ocal  board 
university  of  Oxford  and  the  mayor  of  Oxford  for  the  time  being,  of  forty-  distoct^^^""^ 
five  other  members,  fifteen  to  be  elected  by  the  university  of  Oxford,  six- 
teen by  the  town  council  of  Oxford,  and  fourteen  by  the  ratepayers  of  the 
parishes  situated  within  the  area  formerly  within  the  jurisdiction  of  the 
commissioners,  for  amending  certain  mileways  leading  to  Oxford,  and 
making  improvements  in  the  university  and  city  of  Oxford,  the  suburbs 
thereof  and  the  adjoining  parish  of  Saint  Clement,  and  of  the  members 
for  any  parishes  or  parts  of  parishes  which  may  have  been  or  may  here- 
after be  added  to  the  Oxford  district. 

^  After  the  passing  of  this  Act,  a  district  formed  out  of  the  rural  sanitary 
districts  of  the  city  of  Oxford,  and  the  Abingdon  union,  to  be  termed  the 
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Section  342.  "  Grandpont  district,"  shall  be  defined  by  an  order  of  the  Local  Govern- 
ment Board, (&)  and  on  a  day  to  be  mentioned  in  such  order,  the  said 
district  shall  form  part  of  the  said  local  government  district  of  Oxford. 
The  election  of  members  of  the  said  local  board  by  the  town  council  and 
by  the  ratepayers  of  the  parishes  and  parts  of  parishes  respectively  shall 
be  conducted  at  the  same  time,  in  the  same  way,  and  subject  to  the  same 
regulations  in  and  subject  to  which  such  election  is  conducted  at  the  time 
of  the  passing  of  this  Act. 

As  regards  the  district  of  Cowley  now  comprised  in  the  said  local 
government  district  of  Oxford,  and  the  district  of  Grandpont  when  added 
to  the  same  district,  the  chairman  of  the  said  local  board  or,  in  his 
absence,  the  clerk  to  the  local  board,  shall  summon  a  meeting  of  the 
several  persons  rated  to  the  relief  of  the  poor  in  respect  of  hereditaments 
situated  in  the  said  Cowley  and  Grandpont  districts  respectively,  by 
public  notices  under  his  hand,  to  be  affixed  three  clear  days  previously  to 
the  principal  doors  of  every  church  and  chapel  in  the  districts,  such 
meeting  to  be  held  on  the  day  when  the  members  for  the  parishes  are 
elected,  and  at  a  place  in  each  such  district  to  be  fixed  by  the  chairman 
or  clerk,  and  the  appointment  of  a  chairman  and  all  other  the  business  of 
such  meetings  shall  be  conducted  as  if  the  meetings  respectively  were  the 
meetings  of  a  vestry  in  a  parish. 

An  election  of  the  member  for  the  Grandpont  district  shall  take  place 
as  soon  as  convenient  after  that  district  has  been  added  to  the  Oxford  local 
government  district  as  aforesaid,  and  he  shall  continue  in  office  until  the 
next  annual  election  of  the  said  local  board. 

The  fifteen  members  to  be  elected  by  the  university  shall  be  elected  as 
follows  :  namely,  four  members  shall  be  elected  by  the  university  in  con- 
vocation, and  eleven  members  shall  be  elected  by  the  heads  and  senior 
resident  bursars  of  the  several  colleges  entitled  by  any  statute  of  the 
university  or  otherwise  to  matriculate  students,  and  by  the  heads  of  the 
several  halls ;  any  member  of  the  university  being  of  the  degree  of 
Master  of  Arts,  Bachelor  of  Civil  Law,  or  Bachelor  in  Medicine,  or  any 
superior  degree  of  the  university,  shall  be  qualified  to  be  elected ;  and 
the  elections  shall  be  conducted  by  the  said  university,  and  by  the 
colleges  and  halls  respectively,  at  the  same  time,  and  in  the  same  way, 
and  subject  to  the  same  regulations,  in  and  subject  to  which  guardians  of 
the  poor  for  the  university  and  for  the  colleges  and  halls  are  now  or  may 
hereafter  be  chosen  by  them  respectively,  save  that  in  the  election  of 
members  the  heads  and  bursars  of  all  the  colleges  and  the  heads  of  all 
the  halls  shall  be  summoned  by  the  vice-chancellor  for  that  purpose,  and 
shall  be  entitled  to  vote. 

Except  as  above  provided,  nothing  in  this  Act  shall  affect  the  pro- 
visions of  any  order  confirmed  by  Parliament  relating  to  the^  local 
government  district  of  Oxford,  and  in  force  at  the  time  of  the  passing  of 
this  Act. 

(a)  By  a  provisional  order  made  under  the  Local  Government  Act,  1888,  and 
confirmed  by  52  Vict.  c.  xv.,  the  city  of  Oxford  was  extended  and  made  a  county 
borough,  and  all  powers,  duties,  &c.,  of  the  local  board  were  transferred  to  the  corpo- 
ration as  urban  sanitary  atithority,  the  local  board  being  abolished. 


EEPBAL  OF  ACTS. 
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Repeal  of  Acts. 

343.  The  Acts  specified  in  the  first  and  second  parts  of  Schedule  V.  Section  343. 
to  this  Act  are  hereby  repealed  to  the  extent  in  the  third  colmnn  in  the  Repeal  of 
said  parts  of  that  schedule  mentioned,  with  the  following  qualification  ;  ^gj^g^^^jg  y 
(that  is  to  say,) 

That  so  much  of  the  said  Acts  as  is  set  forth  in  the  third  part  of  that 
schedule  shall  be  re-enacted  in  manner  therein  appearing,  and  shall 
be  in  force  as  if  enacted  in  the  body  of  this  Act. 

Provided  also,  that  this  repeal  shall  not  affect  (a) — 

(a.)  Anything  duly  done  or  suffered  under  any  enactment  hereby 
repealed  or 

(b.)  Any  right  or  liability  (c)  acquired,  accrued,  or  incurred  under  any 
enactment  hereby  repealed  ;  or 

(c.)  Any  security  given  under  any  enactment  hereby  repealed ;  or 

(d.)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of  any 
offence  committed  against  any  enactment  hereby  repealed  ;  or 

(e.)  Any  investigation,  legal  proceeding,  or  remedy  in  respect  of  any 
such  right,  liability,  security,  penalty,  forfeiture,  or  punish- 
ment as  aforesaid  ;  and  any  such  investigation,  legal  proceed- 
ing, and  remedy  may  be  carried  on  as  if  this  Act  had  not  been 
passed. 

(a)  See  section  326,  ante,  p.  414.  And  see  the  similar  provision  in  the  Interpreta- 
tion Act,  1889  (52  &  53  Vict.  c.  63). 

(&)  The  11  &  12  Vict.  c.  63,  s.  72,  reciuired  certain  notices  to  be  given  to  the  local 
board  before  the  laj'ing  out,  making,  or  buildiDg  upon  any  new  street.  This  pro- 
vision was  repealed  by  21  &  22  Vict.  c.  98,  except  (section  9)  as  to  "  proceedings, 
matters,  and  things  resjDectively  begun  or  made "  under  any  section  of  the  former 
Act : — Held,  that  where  the  proper  notices  had  been  given  and  plans  lodged,  this  was 
a  matter  or  thing  begun  or  made  within  the  last-mentioned  section,  although  little  or 
nothing  appeared  to  have  been  done  towards  the  formation  of  the  streets  of  which 
notice  hacl  been  given.    Felken  v.  Berridge,  15  C.  B.  (n.s.)  257  ;  27  J.  P.  776. 

A  notice  was  given  by  a  local  board  of  intention  to  make  a  rate  under  the  Sanitary 
Acts,  and  the  estimate  was  deposited,  but  before  the  notice  expired  this  Act  was 
passed.  The  local  board,  not  being  aware  of  the  repeal,  made  a  rate  purporting  to 
be  made  under  the  repealed  Act.  It  was  held  that  the  notice  was  a  thing  done 
within  this  proviso,  and  that  the  reference  to  the  repealed  Act  was  immaterial.  Reg. 
V.  West  Riding  JJ.,  1  Q.  B.  D.  220  ;  45  L.  J.  M.  C.  97  ;  35  L.  T.  (n.s.)  358  ;  40 
J.  P.  820. 

(c)  Where  justices  had  made  an  order  to  abate  a  smoke  nuisance,  and  prohibited 
its  continuance  under  18  &  19  Vict.  c.  121,  before  the  passing  of  this  Act,  it  was  held 
that  the  defendant  thereby  incurred  a  liability  which  was  continued  by  this  section, 
so  as  to  be  subject  to  a  penalty  for  allowing  the  smoke  to  continue  after  the  passing 
of  this  Act.  Barnes  v.  Eddleston,  1  Ex.  D.  102  ;  45  L.  J.  M.  C.  162  ;  33  L.  T.  (n.s.) 
822  ;  40  J.  P.  663. 

It  has  been  asked  whether  when  local  boards  have  acquired  jjowers  of  making 
sewers  or  obtaining  supplies  of  water  under  provisional  orders  duly  confirmed  before 
the  passing  of  this  Act,  but  such  powers  had  not  been  completely  executed  at  that 
time,  they  are  affected  by  the  provisions  of  this  Act  applicable  to  such  matters.  The 
better  opinion  appears  to  be  that  they  are  not. 
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SCHEDULES. 


SCHEDULE  L 

EuLES  AS  TO  Meetings  and  Proceedings. 

(1.)  Rules  applicable  to  Local  Boards.{a) 

Schedule  1.      1.  Every  local  board  shall  froBi  time  to  time  make  regulations(6)  with  respect  to 
Pari  1  summoning,  notice,  place,  management,  and  adjournment(c)  of  their  meetings,((l) 

and  generally  with  resjaect  to  the  transaction  and  management  of  their  business  under 
this  Act. 

(a)  It  is  provided  by  tte  Local  Government  Act,  1894,  s.  59,  2}ost,  that  this  schedule,  so 
far  as  it  is  unrepealed,  shall  apply  in  the  case  of  every  urban  district  council  other  than  a 
borough  council,  and  every  rural  district  council,  as  if  such  district  council  were  a  local 
board,  except  that  the  chairman  of  the  council  may  be  elected  from  outside  the  councillors. 
The  schedule  does  not  apply  to  municipal  corporations,  the  meetings  and  proceedings  of 
which  are  regulated  by  sections  198,  199,  ante. 

(Jj)  11  &  12  Vict.  c.  63,  s.  34,  required  every  local  board  to  make  bye-laws  for  these 
subjects,  and  these  bye-laws  were  required  to  be  published  and  confirmed  in  the  manner 
therein  provided.  This  is  now  altered  ;  the  district  council  are  to  make  regulations,  but  such 
regulations  are  not  bye-laws,  nor  to  be  treated  as  such.  The  district  council  may  cause  them 
to  be  published  as  they  think  fit.    See  section  188,  ante,  p.  259. 

In  flayer  v.  Bnrslem  Local  Beard,  39  J.  P.  437,  a  local  board  had  made  the  following 
bye-law  :  "  That  no  resolution  of  the  local  board  be  altered  or  rescinded  unless  one  month's 
notice  be  given  by  the  clerk  to  each  member  of  the  board,  setting  forth  the  proposed  altera- 
tion, nor  unless  there  be  at  least  as  many  members  of  the  board  present  at  the  meeting  when 
such  resolution  was  adopted."  Blackburn,  J.,  said  that  the  last  part  of  this  bye-law  might 
be  invalid  (see  now  rr.  2,  7,  x'^'f^t),  but  that  the  first  part  was  valid,  and  was  a  very  salutary 
and  competent  bye-law. 

(c)  When  a  meeting  is  required  to  be  summoned  by  notice,  care  must  be  taken  to  serve 
the  notice  on  every  member,  as  a  default  in  this  respect  may  render  the  meeting  invalid. 
See  Boison  v.  Fnssey,  7  Bing.  305.  The  general  rule  as  to  the  adjournment  of  meetings  is 
that  notice  of  such  adjournment  is  not  requisite.  Xerr  v.  Wilkie,  6  Jur.  (N.S.)  382;  1 
L.  T.  (N.S.)  501  ;  24  J.  P.  211  ;  Wills  v.  Murray,  4  Ex.  843  ;  19  L.  J.  Ex.  209.  But  a 
previous  bye-law  or  a  future  regulation  may  make  a  difference  in  this  respect,  and  must, 
therefore,  be  looked  to. 

(d)  It  has  been  decided  that  meetings  of  boards  of  guardians  may  be  held  in  private,  and 
in  Purcell  v.  Soivier,  2  C.  P.  D.  215  ;  46  L.  J.  C.  P.  308  ;  36  L.  T.  (N.S.)  416  ;  25  W.  E. 
362  ;  41  J.  P.  789,  Cockbtjen,  C.J.,  intimated  that  this  was  the  proper  course  to  take  when 
matters  affecting  the  conduct  of  a  particular  person  were  being  discussed.  In  that  case  a 
meeting  of  a  board  of  guardians  was  held,  and  the  conduct  of  the  medical  officer.  P.,  was 
discussed,  several  accusations  of  neglect  of  duty  being  made  against  him  during  the  discussion. 
S.,  the  proprietor  of  a  newspaper,  published  a  fair  report  of  the  proceedings,  whereupon  P. 
sued  S.  for  libel.  It  was  held  that  though  the  subject-matter  was  of  public  interest,  yet  as 
the  accusations  were  made  parte,  there  was  no  privilege  to  protect  S.,  and  hence  he  was 
liable.  This  decision  appears  to  be  applicable  to  meetings  of  district  councils,  to  which  the 
public  need  not  be  admitted. 

The  decision  was  discussed  and  explained  in  Pittard  v.  Oliver  [1891],  1  Q.  B.  474  ; 
60  L.  J.  Q.  B.  219  ;  63  L.  T.  (N.S.)  247  ;  54  J.  P.  100.  In  that  case,  at  a  meeting  of  a 
board  of  guardians,  of  which  tihe  plaintiff  had  been  the  clerk,  the  defendant,  a  member  of 
the  board,  in  the  course  of  a  discussion  concerning  the  plaintiff's  accounts,  made  certain 
defamatory  statements  concerning  the  plaintiff  without  malice  and  huna  fide,  believing  that 
what  he  said  was  true.  In  accordance  with  the  regular  custom  of  the  board  reporters  were 
present  at  the  meeting.  It  was  held  that  the  privilege  which  would  have  attached  to  the 
statements  if  made  in  the  presence  of  guardians  only  was  not  taken  away  by  the  presence  at 
the  meeting  of  reporters  or  persons  other  than  guardians.  "  The  effect  of  what  the  court 
said  in  Purcell  v.  Sowler  was,  that  though  the  occasion  was  privileged  as  regards  the  time 
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and  place  at  which  the  words  were  spoken,  and  as  regards  the  person  who  spoke  them,  yet  Schedule  1, 
the  matter  was  not  one  of  public  interest,  and  therefore  the  publication  in  the  newspaper  7 
was  not  privileged.    Cockburn,  C.J.,  seems  to  have  suggested  that  it  would  have  been      rart  i. 
better  if  reporters  had  not  been  present  when  the  words  were  spoken  ;  but  he  did  not  suggest 
that  it  was  illegal  for  them  to  be  there  or  that  their  presence  took  away  the  privilege."  On 
the  same  subject  reference  may  be  made  to  Royal  Aqvarium  Summer  and  Winter  Garden 
Society,  Limited  v.  ParMnsun  [1892],  1  Q.  B.  431  ;  61  L.  J.  Q.  B.  409  ;  66  L.  T.  (N.S.) 
513  ;  40  W.  R.  4.0O  ;  56  J.  P.  404  ;  8  T.  L.  R.  352,  where  it  was  held  that  a  county 
councillor  making  defamatory  remarks  at  a  meeting  of  the  council  is  not  entitled  to 
absolute  immunity  in  respect  of  such  statement  ;   but  is  entitled  only  to  the  ordinary 
privilege  which  applies  to  a  communication  made  without  express  malice  on  a  privileged 
occasion.    See  also  Botterill  v.  Halse,  "  Times,"  25th  June,  1895. 

As  to  the  removal  of  a  disorderly  member  or  stranger,  reference  may  be  made  to  Doyle  v. 
Falconer,  L.  R.  1  P.  C.  328  ;  Doh-wn  v.  Fussey,  7  Bing.  305. 

As  to  the  power  of  amotion  incident  to  every  corporation  as  such,  see  Booth  v.  Arnold 
[1895],  1  Q.  B.  571  ;  64  L.  J.  Q.  B.  443  ;  72  L.  T.  (N.S.)  310  ;  43  W.  R.  360  ;  59  J.  P.  215  ; 
11  T.  L.  R.  246. 

2.  No  business  shall  be  transacted  at  any  such  meeting  unless  at  least  one-third  of 
the  full  number  of  members  be  present  thereat,  subject  to  this  qualification,  that  in 
no  case  shall  a  larger  quorum  than  seven  members  be  required. 

The  regulations  generally  provide  for  the  action  of  the  clerk  in  case  a  quorum  do  not 
attend.  The  usual  regulation  requires  the  clerk  to  make  due  notice  of  any  failure  of  the 
meeting  in  the  minutes. 

Several  members  of  a  local  board,  consisting  of  nine  members,  resigned,  so  that  the 
quorum  required  by  this  rule  was  not  left.  The  two  remaining  members  proceeded  to  till 
up  the  vacancies.  The  board,  as  thus  constituted,  prescribed  a  building  line  under  section 
155.  It  was  held  by  the  Court  of  Appeal  that  the  filling  up  of  the  vacancies  was 
"  business  "  within  the  meaning  of  this  rule,  that  the  two  members  were  not  competent  to 
transact  it,  and  that  the  new  members,  therefore,  were  not  duly  elected,  but  that  by  rule  9, 
post,  the  objection  to  the  building  line,  founded  on  the  fact  that  some  of  the  members  of  the 
board  were  not  duly  elected,  was  removed.  Newliaren  Local  Board  v.  Ncwliaveii  School 
Board,  30  Ch.  D.  350  ;  53  L.  T.  (N.S.)  571  ;  34  W.  R.  172. 

3.  Every  local  board  shall  from  time  to  time  at  their  annual  meeting(«)  appoint 
one  of  their  number(6)  to  be  chairman  for  one  year  at  all  meetings  at  which  he  is 
present. 

(a)  The  annual  meeting  is  held  as  soon  as  convenient  after  the  15th  April  in  each  year. 
See  rule  11,  ^0*^.  The  year  for  which  the  chairman  is  to  act  must  be  that  following  his 
election,  which  will,  as  it  seems,  enable  him  to  act  until  the  meeting  next  ensuing  the  annual 
election  in  the  following  year.  It  would  seem,  therefore,  that  he  will  be  entitled  to  preside 
at  the  next  annual  meeting  at  least  until  his  successor  is  appointed. 

(V)  The  chairman  of  a  district  council  other  than  a  borough  council  can  now  be  elected 
from  outside  the  councillors.    See  Local  Government  Act,  1894,  s.  59,  post. 

And  as  to  the  power  of  the  council  to  elect  a  vice-chairman,  see  the  same  section. 

4.  If  the  chairman  so  appointed  dies,  resigns,  or  becomes  incapable  of  acting,(a) 
another  member  shall(6)  be  appointed  to  be  chairman  for  the  period  during  which 
the  person  so  dying,  resigning,  or  becoming  incapable  would  have  been  entitled  to 
continue  in  office,  and  no  longer. 

(a)  If  the  chairman  becomes  disqualified  to  act  as  a  member,  he  will  become  incapable  of 
acting  within  these  words.    Sickness  may  also  produce  incapacity. 

(b)  This  is  imperative,  and,  therefore,  it  is  the  duty  of  the  board  to  fill  up  the  vacancy. 

5.  If  the  chairman  is  absent  from  any  meeting  at  the  time  ajopointed  for  holding 
the  same,  the  members  present  shall  appoint  one  of  their  number  to  act  as  chairman 
thereat. 

If  the  chairman  arrive  after  the  commencement  of  business,  it  is  the  usual  course  to  allow 
him  to  take  the  chair. 

6.  The  names  of  the  members  present,  as  well  as  of  those  voting  on  each  question, 
shall  be  recorded,  so  as  to  show  whether  each  vote  given  was  for  or  against  the 
question. 

The  concluding  words  of  this  rule  are  new,  and  prevent  the  votes  from  being  given  by 
ballot.  The  provision  as  to  the  recording  of  the  names  appears  to  be  directory,  so  that  any 
omission  in  this  respect  will  not  affect  the  validity  of  the  vote. 
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Schedule  1.      7.  Every  question  at  a  meeting  shall  be  decided  by  a  majority  of  votes  of  the 
Part^l      members  present  and  voting  on  that  qiiestion. 

The  words  "  voting  on  that  question  "  are  new,  and  remove  the  difficulty  which  has  been 
expressed  in  cases  when  some  of  the  members  present  do  not  vote  on  the  question,  but  do  not 
leave  the  room.  As  to  what  amounts  to  voting  on  the  question,  see  Ex  parte  Orde,  L.  R.  6 
Ch.  881. 

See  also  Mayer  v.  Burslem  Local  Board,  ante,  p.  426,  as  to  the  number  of  members  who 
must  vote  in  order  to  rescind  a  resolution. 

8.  In  case  of  an  eqiial  division  of  votes  the  chairman  shall  have  a  second  or 
casting  vote. 

If  the  chairman  has  voted  and  there  is  an  equality  of  votes,  he  may  vote  again  and  decide 
the  question,  or,  if  not  having  voted,  he  counts  the  votes  and  finds  them  equal,  he  may  then 
vote  and  decide  the  question, 

9.  The  proceedings  of  a  local  board  shall  not  be  invalidated  by  any  vacancy  or 
vacancies  among  their  members,  or  by  any  defect  in  the  election  of  such  board,  or 
in  the  election,  or  selection,  or  qualification  of  any  members  thereof. 

This  is  similar  to  the  provision  in  5  &  6  Vict.  c.  57,  s.  12,  in  regard  to  boards  of  guardians. 
That  section  was  merely  declaratory  of  a  decision  of  the  Exchequer  Chamber  in  Reg.  v. 
Todmordeti  and  Warden  {Overseers  of),  1  Q.  B.  185  ;  3  Q.  B.  675. 

See  Newhaven  Local  Board  v.  Newhaven  School  Board,  cited  in  the  notes  to  rule  2, 
ante,  p.  427. 


10.  Any  minute  made  of  proceedings  at  a  meeting,  and  copies  of  any  orders  made 
or  resolutions  passed  at  a  meeting,  if  purporting  to  be  signed  by  the  chairman  of  the 
meeting  at  which  such  proceedings  took  place,  or  such  orders  were  made  or  resolu- 
tions passed,  or  by  the  chairman  of  the  next  ensuing  meeting,  shall  be  received  as 
evidence  in  all  legal  proceedings  ;(a)  and,  until  the  contrary  is  proved,(&)  every 
meeting  where  minutes  of  the  proceedings  have  been  so  made  shall  be  deemed  to 
have  been  duly  convened  and  held,  and  all  the  proceedings  thereat  to  have  been 
duly  had. 

(a)  In  a  case  to  which  a  local  board  were  parties,  the  Court  of  Chancery  ordered  the 
minute  book  of  the  board  to  be  sent  up  to  London  for  inspection  by  the  other  side.  Attorney- 
General  V.  WMtwood  Local  Board,  40  L.  J.  Ch.  592  ;  19  W.  li.  1107. 

It  is  common  in  bye-laws  and  regulations  to  provide  that  the  minutes  of  a  meeting  shall 
be  read  and  confirmed  at  the  ensuing  meeting.  Lord  Campbell,  C.J.,  in  Reg.  v.  TorTi 
(^3Iayor  of),  1  E.  &  B.  594,  says  that  "public  bodies  confirm  the  minutes  of  their  last 
meeting,  not  meaning  thereby  that  they  give  them  force,  but  merely  that  they  declare  them 
accurate." 

See,  as  to  the  evidence  of  minutes,  Inglis  v.  Great  Northern  Railway  Company,  16  Jur. 
895  ;  Miles  v.  Bough,  3  Q.  B.  845  ;  12  L.  J.  Q.  B.  74  ;  Sheffield,  ^'c.  Railway  Company  v. 
TF(W<Zcoc/i,  7  M.  & 'W.  574.  Notwithstanding  the  provisions  in  the  text  as  to  the  signing 
at  the  meeting,  or  at  the  next  ensuing  meeting,  it  seems  that  it  is  not  a  condition  precedent 
to  the  admissibility  of  the  minute,  provided  it  has  been  signed  at  a  subsequent  time  by  the 
person  who  actually  presided  as  chairman  at  either  meeting.  See  Southampton  Boch  Com- 
pany V.  Richards,  1  M.  &  G.  448.  And  it  would  also  seem  that  it  is  sufficient  if  the  minutes 
of  the  adjourned  meetings  are  signed.  Inglis  v.  Great  Northern  Railway  Company,  1 
Macq.  Sc.  H.  L.  Cas.  112. 

(J)  Note  that  the  minutes  are  only  to  be  prima  facie  evidence  of  regularity  ;  but  as  this 
force  is  given  to  them,  great  care  is  required  as  to  the  keeping  of  them. 


11.  The  annual  meeting  of  a  local  board  shall  be  held  as  soon  as  may  be  convenient 
after  the  fifteenth  of  April  in  each  year. 

This  is  a  new  provision.  By  11  &  12  Vict.  c.  63,  s.  84,  an  annual  meeting  was  required, 
but  it  was  left  to  the  local  board  to  fix  the  time.  37  &  38  Vict.  c.  89,  s.  27,  required  it  to 
be  as  soon  as  convenient  after  the  annual  election.  In  the  text  it  is  fixed  to  be  after  the 
15th  of  April, 


MEETINGS  OP  LOCAL  BOAEDS. 


429 


12.  The  first  meeting  of  a  local  board  for  a  district  constituted  after  the  passing  of 
this  Act  shall  be  held  at  such  place  and  on  such  day  (not  being  more  than  ten  days 
after  the  completion  of  the  election)  as  the  returning  officer  may  by  written  notice  to 
each  member  of  the  board  apjjoint ;  and  the  members  shall  appoint  one  of  their 
number  to  be  chairman  at  such  meeting,  and  shall  also  appoint  one  of  their  number 
to  be  chairman  for  one  year  at  all  meetings  at  which  he  is  present. 

The  same  person  may  be  chairman  of  the  meeting  and  for  the  year.  In  a  case  where  the 
chairman's  year  of  office  under  this  section  expired  before  the  15th  of  April,  a  cliairman 
should  be  appointed  for  the  residue  of  the  term. 

13.  Nothing  in  these  rules  contained  with  respect  to  the  appointment  of  chairman 
shall  apply  to  the  Oxford  district,  and  in  tliat  district  a  chairman  shall  be  appointed 
as  heretofore. 

This  is  no  longer  applicable.    See  the  note  to  section  342,  ante,  p.  424. 

(2.)  Rules  apjjlicable  to  Gommmittecs  of  Local  Authorities,  other  than  Goimcils 
of  Boroughs  and  to  Joint  Boards. 

1.  A  {committee  or]  joint  board  may  meet  and  adjourn  as  it  thinks  proper. 

See  sections  200 — 204,  ante,  pp.  272 — 274,  as  to  committees,  and  sections  280 — 282,  ante, 
p.  380,  as  to  joint  boards.  As  regards  committees,  attention  must  be  paid  to  the  provisions 
contained  in  these  sections  applicable  to  them  and  their  powers. 

So  much  of  this  schedule  as  relates  to  committees  is  repealed  by  section  89  of  the  Local 
Government  Act,  1894,  2)ost.    See  now  section  56  of  that  Act,  jjtwi,  as  to  committees. 

2.  The  c^uorum  of  a  [committee  or]  joint  board  shall  consist  of  such  number  of 
members  as  may  be  prescribed  by  the  authority  that  appointed  the  committee  or  joint 
Ijoard,  or,  if  no  number  is  prescribed,  of  three  members. 

3.  A  [committee  o)-]  joint  board  may  appoint  a  chairman  of  its  meetings. 

It  is  intended  that  this  chairman  is  to  be  appointed  for  the  terra  of  the  committee's  or  joint 
beard's  existence,  or,  at  least,  so  long  a  time  as  he  shall  be  qualified  to  act  as  member. 

4.  If  no  chairman  is  elected,  or  if  the  chairman  elected  is  not  i^resent  at  the  time 
appointed  for  holding  any  meeting,  the  members  present  shall  choose  one  of  their 
number  to  be  chairman  of  such  meeting. 

See  note  on  Part  (1),  rule  5,  supi'a, 

5.  Every  question  at  a  meeting  shall  be  determined  by  a  majority  of  votes  of  the 
members  present  and  voting  on  that  question. 

See  note  on  Part  (1),  rule  7,  sujjra. 

6.  In  case  of  an  equal  division  of  votes  the  chairman  shall  have  a  second  or  casting 
vote. 

See  note  on  Part  (1),  rule  8,  supra. 

7.  The  proceedings  of  a  [committee  or]  joint  board  shall  not  be  invalidated  by 
reason  of  any  vacancy  or  vacancies  amongst  their  members,  or  any  defect  in  the  mode 
of  appointment  of  such  [committee  or]  joint  board,  or  of  smj  member  thereof. 

See  note  on  Part  (1),  rule  9,  supra. 

8.  Any  minute  made  of  proceedings  at  a  meeting,  and  copies  of  any  orders  made 
or  resolutions  passed  at  a  meeting,  purporting  to  be  signed  by  the  chairman  of  the 
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Schedule  1,  meeting  at  wliicli  such  proceedings  took  place,  or  sucli  orders  were  made  or  resolutions 
Part  1      passed,  or  by  the  chairman  of  the  next  ensuing  meeting,  shall  be  received  as  evidence 
in  all  legal  proceedings  ;  and,  until  the  contrary  is  proved,  every  meeting  where 
minutes  of  the  proceedings  have  been  so  made  shall  be  deemed  to  have  been  duly 
convened  and  held,  and  all  the  proceedings  thereat  to  have  been  duly  had. 

See  the  notes  on  Part  (1),  rule  10,  supra. 


SCHEDULE  11. 

(I.)  Rules  for  Election  of  Local  BoARDS.(a) 

(a)  This  schedule  is  wholly  repealed  by  the  Local  Government  Act,  1894,  2mt,  but 
inasmuch  as  it  is  incorporated  to  some  extent  by  Schedule  III.,  rule  6,  post,  it  is  still  necessary 
to  retain  the  following  rules  : — 

**  **  *  ^(.^^ 

8.  No  person  entitled  to  vote  shall  give  in  the  whole  of  the  wards  a  greater  number 
of  votes  than  he  would  have  been  entitled  to  give  if  the  district  had  not  been  divided 
into  wards,  nor  in  any  one  ward  a  greater  number  of  votes  than  he  is  entitled  to  in 
respect  of  property  iu  that  ward. 

9.  Subject  as  aforesaid,  any  owner  or  ratepayer  may,  by  notice  in  writing  delivered 
to  the  clerk  of  the  local  board,  or  in  case  of  the  first  election  to  the  returning  officer, 
elect  in  what  Avard  or  wards  he  will  vote  for  the  ensuing  year,  and  determine  the 
proportion  of  votes  which  he  will  give  in  any  one  or  more  of  such  wards,  and  if  he 
does  not  give  such  notice  he  shall  not  be  entitled  to  vote  for  any  ward  in  which  he 
does  not  reside. 

Qualification  of  Electors,  Scale  of  Voting,  and  Register  of  Owners. 

10.  The  word  "  owner,"  when  used  in  relation  to  the  right  of  voting  at  any 
election  of  a  local  board, («)  shall  mean  any  person(&)  for  the  time  being  in  the  actual 
occupation  of  any  kind  of  property  in  the  district  or  part  of  a  district  for  which  he 
claims  to  vote,  rateable  to  the  relief  of  the  poor,  and  not  let  to  him  at  a  rackrent,(6) 
or  any  person  receiving  on  his  own  account,  or  as  mortgagee  or  other  incumbrancer  in 
possession,  the  rackrent(&)  of  any  such  property. 

(a)  It  will  be  remembered  that  there  is  another  definition  of  owner  in  section  4,  ante,  p.  6. 

(V)  The  words  person  and  rackrent  are  defined  in  section  4,  ante,  pp.  6,  11.  See  also 
rule  11,  note  («),  ^Jfts^.  Note  that  the  word  owner  means  and  not  merely  includes  the  persons 
named.  Hence,  there  may  be  persons  who  are  owners  in  the  ordinary  sense,  yet  are  not 
owners  within  the  meaning  of  this  definition.  For  example,  the  owner  of  land  let  at  aground 
rent  is  not  in  occupation,  nor  does  he  receive  the  rackrent.  Again,  a  trustee  appears  to  be 
excluded  from  the  definition  as  he  does  not  receive  the  rent  on  his  own  account. 

11.  A  person(a)  shall  not  be  deemed  a  ratepayer(6)  or  be  entitled  to  vote  as  such 
at  any  such  election  unless  he  has  been  rated(c)  to  the  relief  of  the  poor  in  the 
district  or  part  of  a  district  for  which  he  claims  to  vote  for  the  space  of  one  whole 
year  immediately  preceding  the  day  of  tendering  his  vote,  and  has  also  before  that 
day  paid(d)  all  rates  made  on  him  for  the  relief  of  the  poor  in  such  district  or  part  of 
a  district  for  the  period  of  one  whole  year,  and  all  rates  due  from  him  under  this 
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Act,  except  rates  wliicli  have  been  made(e)  or  become  due  within  the  six  months  Schedule  2. 
immediately  preceding. (/)  Part  1 

(a)  According  to  the  definition  ni  jKi'soyi  in  section  4,  ante,  p.  6,  this  word  would  include 
a  corporation  aggregate,  but  the  general  law  relating  to  elections  prevents  such  a  corporation 
from  voting.  30  &  31  Vict.  c.  106,  s.  10,  provides  a  mode  by  which  a  corporation  may  vote 
as  ratepayers  through  an  officer  nominated  on  their  behalf,  and  that  section  may  be  considered 
as  applicable  to  elections  under  this  Act.  It  will  be  seen  from  rule  15,  ^wst,  that  corporations 
who  are  owners  can  appoint  proxies  to  vote  for  them  in  that  capacity. 

By  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  in  all  statutes  the  masculine  gender 
includes  the  feminine  ;  and  as  there  is  nothing  at  common  law  to  prevent  a  woman  from 
voting  (see  Olive  v.  Ingram,  2  Stra.  114),  an  unmarried  woman  if  duly  qualified  may  vote. 
But  a  married  woman  cannot  vote,  and  it  was  said  by  the  court  that  the  Married  "Women's 
Property  Act  had  no  reference  to  political  or  municipal  rights.  Beg.  v.  Harrald,  L.  R.  7 
Q.  B.  361  ;  41  L.  J.  Q.  B.  173  ;  26  L.  T.  (n.S.)  616  ;  20  W.  R.  328  ;  36  J.  P.  438. 

Bankruptcy  does  not  disqualify  if  the  voter  continues  to  be  rated  and  has  paid  the  rate. 

Persons  in  receipt  of  relief  are  disqualified  from  voting  at  election'?  to  certain  offices  by 
39  &  40  Vict.  c.  61, 8. 14.  But  the  Medical  Relief  Disqualification  Removal  Act,  1885  (48  &  49 
Vict.  c.  46),  provides  that  when  a  person  has  received  for  himself  or  for  any  member  of  his  fannly 
any  "  medical  or  surgical  assistance,  or  any  medicine  at  the  expense  of  any  poor  rate,  such  person 
shall  not  by  reason  thereof  be  deprived  of  any  right  to  be  registered,  or  to  vote  as  a  voter,  at  any 
election  to  certain  offices,  including  the  office  of  member  of  a  local  board."  The  term  "  medical 
and  surgical  assistance"  is  defined  to  mep.n  all  medical  and  surgical  attendance,  and 
all  matters  and  things  supplied  by  or  on  the  recommendation  of  the  medical  officer  having 
authority  to  give  such  attendance  and  recommendation  at  the  expense  of  any  poor  rate. 
Several  cases  have  been  decided  upon  these  statutes  and  the  somewhat  similar  provisions 
of  2  Will.  4,  c.  45,  s.  36.  The  appellant  having  applied  to  the  guardians,  for  work,  was 
employed  by  them,  by  way  of  relief,  in  breaking  stones,  and  paid  out  of  the  parochial  funds, 
the  amount  paid  to  him  being  much  greater  than  the  value  of  his  work  to  the  guardians. 
It  was  held  that  he  had  received  '■  parochial  relief  or  other  alms  "  within  2  Will.  4,  c.  26,  so 
as  to  disqualify  him  from  voting.  Magarrill  v.  Whitelmven  (^Overseers  of},  16  Q.  B.  D. 
242  ;  55  L.  J.  Q.  B.  38 ;  53  L.  T.  (n.s.)'6G7  ;  34  W.  R.  279  ;  49  J.  P.  743.  By  the  provi- 
visions  of  a  charity,  regulated  by  a  scheme  of  the  Charity  Commissioners,  a  certain  number  of 
the  poor  inhabitants  of  a  borough,  who  had  not  been  for  two  years  in  receipt  of  parish  relief, 
were  received  into  an  almshouse  where  certain  weekly  payments  and  other  benefits  were 
bestowed  on  them.  They  were  liable  to  be  removed  for  misconduct  and  other  causes.  It  was 
held  (following  Harrison  v.  Carter,  2  C.  P.  D.  26  ;  46  L.  J.  C.  P.  27  ;  35  L.  T.  (n.S.)  511  ; 
25  W.  R.  182),  that  they  were  disqualified  from  voting,  having  received  alms  within  2  Will.  4, 
c.  45,  s.  36.  Baker  v.  Monii/ovth  {Town  Clerlt  of},  53  L.  T.  (N.S.)  668  ;  34  W.  R.  64  ;  49 
J.  P.  776.  The  wife  of  the  appellant,  being  near  her  confinement,  applied  to  the  relieving 
officer  of  the  union  for  an  order  for  the  attendance  of  a  medical  man.  The  guardians 
authorised  the  relieving  officer  to  give  her  an  order  for  such  attendance,  but  she  was,  in  fact, 
attended  during  her  confinement  by  an  uncertificated  widwife,  who  was  sent  to  her,  and  paid 
by  the  relieving  officer.  It  was  held  that  the  relief  afforded  to  his  wife  was  "  medical 
assistance  "  within  48  &  49  Vict.  c.  46,  s.  2,  and  that  the  appellant  was  not  disqualified  from 
being  registered  as  a  voter.  Honeyhone  v.  Ilanihridge,  18  Q.  B.  D.  418  ;  56  L.  J.  Q.  B.  46  ; 
51  J.  P.  103  ;  56  L.  T.  (N.S.)  365  ;  35  W.  R.  520.  A  charity  was  regulated  by  Act  of  Par- 
liament, which  provided  that  the  inhabitants  of  certain  almshouses  should  be  persons  who, 
from  age,  ill-health,  accident,  or  infirmity,  should  be  unable  to  maintain  themselves.  It 
was  held  that  the  occupation  of  an  almshouse,  and  the  receipt  of  a  weekly  sum  out  of  the 
funds  of  the  charity,  amounted  to  a  receipt  of  alms  under  2  &  3  Will.  4,  c.  45  s  36 
Edwards  v.  Lloyd,  20  Q.  B.  D.  302 ;  57  L.  J.  Q.  B.  121  ;  58  L.  T.  (n.S.)  409  ;  52  J.  P.  519! 
See  also  JDaniels  v.  Allard,  1  Fox,  70  ;  "W.  N.  (1887)  222.  But  the  receipt  of  relief  by  the 
parent  of  a  voter  does  not  disqualify  the  voter,  though  he  is  legally  liable  to  maintain  the 
parent.  Doherty  v.  Chamhers,  22  L.  R.  Ir.  434.  On  the  other  hand,  relief  to  a  wife,  or  a 
child  under  16,  would  be  relief  to  the  husband  or  father,  under  4  &  5  Will.  4,  c.  76,  s.  56. 

The  common  law  disqualification  of  persons  who  are  aliens,  infants,  or  lunatics,  will  apply 
to  the  ratepayer. 

By  33  &  34  Vict.  c.  23,  s.  2,  a  person  convicted  of  felony  is  disqualified  from  exercising 
any  right  of  suffrage,  unless  he  shall  be  pardoned  under  the  great  seal,  or  shall  have 
suffered  the  sentence  inflicted  upon  him.  The  Corrupt  Practices  Act,  1883,  and  the 
Municipal  Elections  (Corrupt  Practices)  Act,  1884,  post,  disqualify  persons  convicted  of 
ofliences  under  those  Acts  for  periods  depending  upon  the  offence  of  which  the  voter  has  been 
convicted. 

Where  the  owner  was  rated  in  the  place  of  the  occupier  under  18  &  14  Vict.  c.  99,  the 
occupier  was  held  not  to  be  a  ratepayer  competent  to  vote.  BicJiardson  v.  Gladioin 
E.  B.  &  E.  138  ;  27  L.  J.  M.  C.  193  ;  26  J.  P.  688.  But  now  by  32  &  33  Vict.  c.  41,  s.  19^ 
the  name  of  every  occupier  is  to  be  entered  in  the  rate  book,  whether  the  rate  is  collected 
from  the  owner  or  occupier,  or  the  owner  is  liable  to  the  payment  of  the  rate  instead  of  the 
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Schedule  2.  occupier,  and  the  occnpier  shall  be  deemed  to  be  duly  rated  for  any  qualification  or  franchise 
p  T,  depending  upon  rating,  and  the  occupier  whose  name  shall  have  been  omitted,  shall,  not- 
rari  1.  withstanding  such  omission,  and  though  no  claim  be  made,  be  entitled  to  such  qualification 
and  franchise.  The  Court  of  Common  Pleas  decided  that  this  section  did  not  operate 
universally,  but  only  in  the  cases  provided  for  bv  sections  3  and  4  of  the  Act.  Cross  v. 
Alsop,  L.  E.  6  C.  P.  315  ;  40  L.  J.  C.  P.  53  ;  23  L.  T.  (N.s.)  589  ;  19  W.  E.  131  ;  35  J.  P. 
153.  But  the  Court  of  Queen's  Bench,  in  a  later  case,  differed  from  this  view,  and  held  that 
this  section  was  of  general  application.  Smith  v.  Seghill  (^Overseers  of^,  L.  E.  10  Q.  B. 
422  ;  44  L.  J.  M.  C.  114  ;  32  L.  T.  (N.S.)  859;  23  W.  E.  745  ;  40  J.  P.  228.  And  see 
Barton  v.  Bh-mingham  iToion  Clcrh  of^,  48  L.  J.  C.  P.  87  ;  39  L.  T.  (N.S.)  352  ;  43  J.  P. 
24  ;  St.  Peter''s,  Cornliill,  re,  2  T.  L.  E.  870.  Eeference  has  been  made  in  the  course  of 
this  work  (ante,  p.  107)  to  the  distinction  between  lodgers  and  occupiers.  The  latter  will  in 
most  cases  be  qualified  to  vote  when  the  rates  are  paid  by  the  owner. 

An  owner  who  is  rated  and  pays  the  poor  rates  under  the  Act  just  referred  to  is  entitled  to 
vote  as  a  ratejmyer  under  this  Act.  Beg.  v.  Hampton,  6  B.  &  S.  923  ;  13  L.  T.  (n.s.)  431  ; 
12  Jur.  583  ;  30  J.  P.  246.  And  see  also  Michardson  v.  Gladwin,  supra  ;  Reg.  v.  Kirhy, 
31  L.  J.  Q.  B.  3  ;  29  J.  P.  196  ;  LamU  v.  Grieves,  8  Jur.  (N.S.)  288  ;  Powell  v.  Jones,  18 
C.  B.  (N.S.)  83  ;  11  Jur.  (N.S.)  17  ;  11  L.  T.  (n.s.)  600  ;  13  W.  E.  273  ;  29  J.  P.  583.  But 
this  apparently  applies  only  to  an  owner  who  is  rated  under  32  &  33  Vict.  c.  41,  s.  4,  not 
when  the  ovmer  agrees  to  pav  the  rates  imder  section  3.  See  Mogg  v.  Clarli,  16  Q.  B.  D.  79  ; 
55  L.  J.  Q.  B.  69  ;  53  L.  T."'(N.S.)  890  ;  34  W.  E.  66  ;  50  J.  P.  342. 

(f)  The  rate  must  have  been  a  valid  rate.  It  must  have  been  duly  allowed  and  pub- 
lished, and  be  legal  in  other  respects.  Note  that  the  provision  as  to  rating  applies  only  to 
the  7Jt)y?'  rate,  not  to  rates  made  under  this  Act,  though  these  must  be  paid  to  complete  the 
qualification. 

(fZ)  32  &  33  Vict.  c.  41,  s.  15,  enables  a  poor  rate  to  be  made  payable  by  instalments,  and 
makes  payment  of  each  instalment  available  in  respect  of  any  qualification  or  franchise  pro 
tanto,  while  section  7  renders  payment  of  the  poor  rate  by  the  owner  available  as  a  payment 
by  the  occupier  in  full  for  the  purpose  of  any  qualification  or  franchise,  which,  as  regards 
rating,  depends  upon  the  pajanent  of  the  poor  rate,  notwithstanding  any  allowance  or  deduc- 
tion made  to  the  owner. 

(e)  A  poor  rate  is  now  to  be  deemed  to  be  made  on  the  day  when  it  is  allowed  by  the 
justices  :  32  &  33  Vict.  c.  41,  s.  17. 

(/)  It  is  presumed  that  if  the  rate  has  been  made  payable  by  instalments,  payment  of  such 
instalments,  as  they  become  due,  will  satisfy  this  enactment. 

Where  the  occupiers  of  small  properties  are  not  rated  to  the  district  rate,  the  provisions 
contained  in  32  &  33  Vict.  c.  41,  which  relate  to  the  poor  rate,  will  not  apply,  but  as  they 
are  not  rated,  it  is  submitted  that  they  cannot  be  in  default,  and  that,  therefore,  they  are 
entitled  to  vote. 

12.  Owners  of  and  ratepayers  in  respect  of  property  situated  witliin  the  district 
for  which  the  election  is  held  shall  be  entitled  to  vote  according  to  the  scale  follow- 
ing ;  (that  is  to  say,) 

If  the  property  in  respect  of  which  the  person(a)  is  entitled  to  vote  is  rated  to 
the  poor  rate  on  a  rateable  value(6)  of  less  than  fifty  pounds,  he  shall  have  one 
vote ;  if  such  rateable  value  amounts  to  fifty  pounds,  and  is  less  than  one 
hundred  pounds,  he  shall  have  two  votes ;  if  it  amounts  to  one  hundred  pounds, 
and  is  less  than  one  hundred  and  fifty  pounds,  he  shall  have  three  votes  ;  if  it 
amounts  to  one  hundred  and  fifty  pounds,  and  is  less  than  two  hundred  pounds, 
he  shall  have  four  votes  ;  if  it  amounts  to  two  hundred  pounds,  and  is  less  than 
two  hundred  and  fifty  pounds,  he  shall  have  five  votes  ;  and  if  it  amounts  to  or 
exceeds  two  hundred  and  fifty  pounds,  he  shall  have  six  votes. 

(a)  As  this  scale  applies  to  o-vvners  as  well  as  to  ratepayers,  this  word  includes  a  corpora- 
tion aggregate.    See  rule  11,  note  [a),  ante. 

Qi)  This  means  net  annual  value  as  defined  in  section  4,  ante,  p.  11,  and  not  the  gross 
estimated  rental.    See  note  {g)  to  Schedule  II.,  rule  3,  ante,  p.  431. 

13.  Any  person(a)  who  is  owner  and  also  bond  fide  occupier  of  the  same  property 
shall  be  entitled  to  vote  both  in  respect  of  such  ownership  and  of  such  occupation. 


(a)  See  rules  16  and  17,  p>ost. 


CLAIMS  OP  OWNERS  AND  PROXIES. 


14.  Owners(a)  may  give  their  votes  either  personally  or  by  proxy.  Schedule 

(a)  This  word  is  used  generally,  and  extends  the  provisions  of  the  former  Acts,  in  which        Part  1. 
the  right  of  voting  by  proxy  was  given  only  to  corporations  aggregate,  joint  stock  companies, 
or  bodies  of  proprietors  or  undertakers. 

15.  The  instrument  appointing  a  proxy  shall  be  in  writing  under  the  hand  of  the 
appointor,  or  where  the  appointor  is  a  corporation  under  their  common  seal,  or  where 
the  appointor  is  a  body  of  persons  unincorporate  under  the  hands  of  three  directors 
or  other  persons  having  the  direction  or  management  of  the  undertaking  or  business 
carried  on  by  such  body  of  persons  ;  and  every  such  instrument  shall  be  attested  by 
a  witness,  and  may  be  in  the  Form  M.  in  Schedule  IV.  to  this  Act. 

The  Commissioners  of  Inland  Revenue  have  advised  that  this  appointment  requires  a  stamjj 
of  10.?.  (see  the  Stamp  Act,  1891  (5-1  &  55  Vict.  c.  39),  Proxy,  Letter  of  Attorney  ((i)  )  ;  and 
their  advice  is  supported  by  B.  v.  Ki'llt,  12  A.  &  E.  559.  An  adhesive  stamp  must  be  used 
and  cancelled. 

The  appointment  of  a  proxy  by  a  corporation  must  be  under  seal. 

No  qualification  of  any  kind  is  required  by  a  proxy,  and  he  may  be  appointed  by  any 
number  of  owners.  His  appointment  may  be  limited  to  the  particular  occasion,  or  it  may  be 
general,  in  which  case  it  will  continue  until  revoked,  or  so  long  as  the  appointing  owner 
retains  the  property. 

16.  No  member  of  a  corporation  or  of  any  such  body  of  persons  (other  than  a 
partnership  firm  consisting  of  not  more  than  six  persons)  shall  be  entitled  to  vote 
individually  as  owner  in  respect  of  projoerty  belonging  to  such  corporation  or  body 
of  persons. 

It  has  already  been  pointed  out  that  the  corporation  cannot  vote  individually  as  ratepayers. 
See  the  note  to  rule  10,  ante. 

17.  Partners  in  a  firm  consisting  of  not  more  than  six  persons  may  vote  as  owners 
in  respect  of  property  of  the  firm  as  if  that  property  were  equally  divided  among 
the  partners. 

**■)(■***  * 

20.  A  claim (rt)  by  an  owner  or  proxy  to  be  entered  on  the  register  shall  state  his 
name  and  address(6)  within  the  district,  and  a  description  of  the  nature  of  the 
interest  or  estate  in  the  property  giving  the  qualification,  and  a  statement  of  the 
amount  of  all  rent  service  (if  any)  received  or  paid  in  respect  thereof  by  him  or  the 
body  of  persons  for  whom  he  is  proxy,  and  of  the  persons  from  whom  or  to  whom 
the  same  is  received  or  paid  ;  and  in  the  case  of  a  proxy  the  claim  shall  be 
accompanied  by  the  appointment  of  the  proxy,  or  an  attested  copy  thereof.(c) 

(«)  There  is  no  reason  for  supposing  that  this  claim  requires  a  stamp. 

(5)  An  ad(lre.is  is  a  place  to  which  reference  may  be  made  or  a  letter  may  be  directed. 
It  need  not  be  a  residence,  or  even  ii,  i)lacc  ofhusiness  ;  but  note  that  it  must  be  within  the 
district. 

(jo)  These  requisitions  are  similar  to  those  in  the  case  of  the  election  of  guardians. 

21.  A  claim  by  an  owner  or  proxy  may  be  made  by  writing  in  the  Form  L.  in 
Schedule  IV.  to  this  Act. 

******* 

36.(a)  The  returning  officer  shall  [after  the  close  of  the  revision  of  the  register],  but 
not  less  than  fourteen  days  before  the  last  day  appointed  for  delivery  to  him  of 
-  nomination  papers,  publish  a  notice  signed  by  him,  and  specifying — 

[The  number  and  qualification  of  the  persons  to  he  elected ; 

The  f  lace  where  the  nomination  papers  hereinafter  mentioned  are  to  he  delivered  or  sent 
to  him. 

The  last  day  on  which  they  are  to  he  delivered  or  sent  mi]  ; 

2  F 
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Schedule  2.      The  mode  of  voting  [in  mse  of  a  contest] ; 

Part  1.  The  day  or  days  on  which  the  voting  papers  will  he  delivered  and  the  day  on 

which  they  will  be  collected  ;  and 

The  place  for  the  examination  and  for  the  casting  up  of  the  votes  ; 
and  shall  also  cause  copies  of  sueh  notice  to  be  affixed  at  the  places  where  parochial 
notices  are  usually  affixecl.(&) 

(fO  This  rule,  except  in  so  far  as  it  is  printed  in  itahes,  is  incorporated  by  Schedule  III., 
Rule  6,  post. 

(5)  The  parochial  notices  are  probably  the  notices  of  vestry,  &c.,  which  are  affixed 
according  to  1  Vict.  c.  45,  on  the  doors  of  all  churches  and  chapels  within  the  district.  The 
notice  must  be  atBxed  to  the  principal  door  of  every  church  or  chapel,  however  recently 
built ;  but  this  applies  only  to  churches  and  chapels  of  the  Established  Church,  not  to 
churches  where  Divine  service  has  ceased  to  be  celebrated  nor  to  places  other  than  churches 
or  chapels  in  which  Divine  service  is  celebrated,  nor  to  dissenting  chapels.  Ormerod  v. 
Chadw'icli,  16  M.  &  W.  ,367  ;  17  L.  J.  M.  C.  143  ;  11  J.  P.  138  ;  Ex  p'crte  Wariurton,  18 
Jur.  494  ;  Reg.  v.  WMpp,  4  Q.  B.  141 ;  7  Jur.  194  ;  12  L.  J.  M.  0.  64  ;  Edwards  v. 
liatton,  L.  K.  1  A.  &  E.  21.  A  notice  need  not,  under  1  Vict.  c.  45,  be  published  on  the 
doors  of  dissenting  chapels,  but  only  on  those  of  the  Established  Church  ;  and  where  there 
are  two  outer  gates  in  the  churchyard,  near  one  of  which  a  notice  board  is  put,  the  publica- 
tion is  good  if  the  notice  is  put  on  one  of  the  outer  gates.  Empsoii  v.  Metropolitan  Board 
of  Works,  25  J.  P.  677. 

37.  The  returning  officer  may,  if  he  thinks  fit,  cause  to  be  made  an  alphabetical 
list  of  the  persons  entitled  to  vote  at  the  election. 

38.  The  clerk  of  the  board  of  guardians  of  any  union,  and  the  overseers  or  other 
officers  of  every  parish  wholly  or  in  part  within  the  parts  for  which  the  election  is 
held,  and  having  the  custody  of  any  books  or  papers  relating  to  the  election  of 
guardians  of  the  poor,  or  of  the  poor  rate  books  relating  to  any  such  parish,  shall 
permit  the  same  to  be  inspected  and  copies  or  extracts  to  be  taken  therefrom  by  the 
returning  ofiicer.(a)  Any  person  having  the  custody  of  any  such  books  or  papers 
who  refuses  to  permit  the  same  to  be  inspected,  or  copies  or  extracts  to  be  taken 
therefrom,  shall  be  liable  to  a  penalty  not  exceeding  five  pounds.(6) 

(a)  The  clerk  or  overseer  is  not  authorised  to  charge  for  the  inspection,  but  he  is  not 
required  to  attend  the  returning  officer  with  any  document,  and  therefore  if  the  latter  desire 
such  attendance  he  must  be  prepared  to  pay  for  it.  Note  that  this  rule  does  not  authorise 
the  taking  of  the  books  out  of  the  custody  of  the  officers  having  the  legal  charge  of  them. 

(6)  See  as  to  the  recovery  of  this  penalty,  section  251,  ante,  p.  333. 

*  *  *  *  *  *  * 

44.  The  returning  officer  shall  three  days  at  least(«)  before  the  day  of  collection 
of  the  voting  papers  cause  one  of  such  voting  papers  to  be  delivered,  by  persons 
ajDpointed  by  him  for  that  purpose,  at  the  address(&)  stated  in  the  [register  or]  claim 
of  each  owner  and  proxy,  and  at  the  residence  (c)  within  the  district  of  each 
ratepayer  entitled  to  vote  therein. 

(a)  These  days  are  to  be  both  exclusive.    See  Zouch  v.  Eiii])sey,  4  B.  &  Aid.  522  ;  Reg,  v. 
JJ.  of  Salop,  8  A.  &  E.  173  ;  7  L.  J.  M.  C.  56. 
(J)  See  rule  20,         p.  433. 

(c)  There  is  here  an  addition  to  the  provision  in  11  &  12  Vict.  c.  63,  s.  24,  as  the  residence 
of  the  ratepayer  at  which  the  delivery  is  to  be  made  must  be  within  the  district.  Delivery 
need  not  be  made  out  of  the  district,  but  an  elector  whose  residence  is  without  the  district 
may  vote  if  he  proceed  according  to  the  provisions  of  rule  4:9,  post. 

45.  Each  voter  shall  write  his  initials  in  the  voting  paper  delivered  to  him  against 
the  name  or  names  of  the  person  or  persons  (not  exceeding  the  number  of  persons  to 
be  elected)  for  whom  he  intends  to  vote,  and  shall  sign  such  -stt'ting  paper. 

If  a  greater  number  be  marked  than  the  number  to  be  elected,  the  vote  will  fail  for 
uncertainty. 
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In  Ben,  V.  Straclian,  L.  E.  7  Q.  B.  463  ;  41  L.  J.  Q.  B.  210  ;  26  L.  T.  (n.S.)  835  ;  30  Schedule  2. 

W.  E.  629  ;  36  J.  P.  727,  it  was  held  that  33  &  34  Vict.  c.  97,  s.  102,  as  to  the  stamp  on  a  -— 
voting  paper,  did  not  apply  to  such  papers  at  municipal  elections.  Hence  it  may  be  con-  •t'lit' 
sidered  that  it  does  not  apply  to  the  voting  papers  in  these  elections. 

The  voter  is  here  required  only  to  sign  the  voting  paper,  and  there  is  no  place  for  his 
address  in  the  form  given  in  the  schedule  ;  but  the  directions  here  appended  require  him 
to  state  his  address.  It  is  probably  sufficient  to  sign  according  to  the  requisition  m  the 
text. 

As  no  voting  paper  should  be  sent  to  a  firm,  so  the  signature  of  a  firm  is  insufficient. 
A  person  who  cannot  write  may  mark  his  paper  in  the  manner  provided  by  rule  47,  jMst. 
The  text  makes  no  provision  for  signature  by  an  agent.    See,  as  to  the  fabrication  of 
voting  papers,  rule  69,  post. 

46.  Any  person  voting  as  a  proxy  shall  in  like  manner  write  his  own  initials  and 
sign  his  OAvn  name,  and  state  also  in  writing  the  name  of  the  person  or  body  of 
persons  for  whom  he  is  proxy. 

The  same  remarks  apply  here  as  have  been  already  made  upon  the  preceding  rule. 

47.  Any  voter  unable  to  write  shall  affix  his  mark  at  the  foot  of  the  voting  paper 
in  the  presence  of  a  witness,  who  shall  attest  and  write  the  name  of  the  voter  against 
the  mark,  as  well  as  the  initials  of  such  voter  against  the  name  of  every  candidate 
for  whom  the  voter  intends  to  vote. 

There  is  a  discrepancy  between  this  rule  and  the  "  directions  for  voting  "  appended  to 
Porm  O.  in  Schedule  IV.  By  this  rule  the  voter  is  to  affix  his  mark  at  the  foot  of  the 
paper,  and  the  witness  is  then  to  sign  his  name  against  the  mark  and  to  write  the  initials  of 
the  voter  against  the  names  of  the  candidates  voted  for.  By  the  directions  for  voting  the 
voter  is  to  make  his  mark  instead  of  initials. 

48.  The  returning  officer  shall  cause  the  voting  papers  to  be  collected  on  the  day 
of  collection  {which  shall  not  he  later  than  the  seventh  of  April)  by  such  persons  as 
he  may  appoint. 

See  the  provision  in  rule  66,2Jost,  as  to  Sunday  and  other  special  days, 

49.  No  voting  paper  shall  be  received  or  admitted  unless  the  same  has  been 
delivered  at  the  address  or  residence  as  aforesaid  of  the  voter,(a)  nor  unless  the  same 
is  collected  by  the  persons  appointed  for  that  purpose  :  Pro\aded — 

(a.)  That  if  any  person  entitled  to  receive  a  voting  paper  has  not  received  a  voting 
paper  as  aforesaid,(6)  he  shall,  on  personal(c)  application  before  the  day  of 
collection  to  the  returning  officer,  be  entitled  to  receive  a  voting  paper  from 
him,  and  to  fill  up  the  same  in  his  presence,  and  then  and  there  to  deliver 
the  same  to  him  : 

(b.)  That  if  anj  voting  paper  duly  delivered  has  not  been  collected,  through  the 
default  o.[  the  returning  officer  or  the  persons  appointed  to  collect  the 
same,(c^)  ^he  voter  in  person  may  deliver  the  same  to  the  returning  officer 
before  tAvelve  o'clock  at  noon  on  the  day  or  on  the  first  day  (as  the  case  may 
be)  appointed  for  the  examination  and  casting  up  of  the  votes.(e) 

(«)  That  is  redde?ido  singvla  singulis,  to  the  address  of  the  owner  and  to  the  residence  of 
the  ratepayer.    See  rule  9,  arite,  p.  430,  as  to  the  residence  of  the  ratepayer  in  a  ward. 

(i)  This  may  happen  if  a  ratepayer  residing  out  of  the  district  has  not  received  a  voting 
paper,  or  if  an  owner  having  no  aildress  in  the  district  has  not  received  one,  or  if  the  dis- 
tributor has  negligently  or  accidentally  omitted  to  serve  one  on  a  person  within  the  district. 
If  a  voting  paper  has  I  'en  duly  left,  and  has  been  lost  or  accidentally  destroyed,  the  case  does 
not  appear  to  lae  withifi  this  proviso.  If  a  paper,  which  has  been  left  is  defective,  probably 
this  is  equivalent  to  there  having  been  no  paper  delivered. 

(f )  Note  the  introduc  'on  of  this  word.    The  voter  must  apply  in  person. 

(rf)  The  default  of  the  voter  himself,  whether  accidental  or  negligent,  gives  him  no  right 
under  this  proviso. 

2  F  2 
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Schedule  2.      (e)  Note  that  under  the  first  proviso  application  must  be  made  before  the  day  of  collec- 

  tion.    Under  the  second  the  paper  may  be  delivered  before  twelve  o'clock  on  the  day 

Part  li      appointed  for  casting  up  the  votes. 

****** 


Counting  of  Votes. 

51.  The  returning  officer  shall  on  the  day  iramediately  following  the  day  of 
collection  of  the  voting  papers,  and  on  as  many  days  immediately  succeeding  as  may 
be  necessary,  attend  at  the  place  appointed(a)  for  the  examination  and  casting  up  of 
the  votes,  and  ascertain  the  validity  of  the  votes,  by  an  examination  of  the  rate  books 
and  such  other  books  and  documents  as  he  may  think  necessary,  and  by  examining 
such  persons  as  he  may  see  fit :  he  shall  cast  up  such  of  the  votes  as  he  finds  to  be 
valid,  and  to  have  been  duly  given,  collected,  or  received,  and  shall  ascertain  the 
number  of  such  votes  [for  each  cancUdate].(b) 

(a)  The  corresponding  provision  in  11  &  12  Vict.  c.  63,  s.  27,  was  held  by  Lord  Camp- 
bell, C.J.,  in  m-g.  V.  Cross,  19  L.  T.  (o.S.)  36  ;  16  J.  P.  215,  to  be  merely  directory.  He 
held  also  that  the  casting  up  at  the  clerk's  room,  which  was  away  from  the  board  room,  was 
valid.  Note,  however,  that  the  place  appointed  must  now  be  stated  in  the  notice  of  election. 
See  rule  36,  ante,  p.  433  ;  and  see  also  rule  50,  ante,  which  provides  for  the  delivery  of 
certain  voting  papers  at  the  place  appointed.  Quwre,  therefore,  if  the  provision  in  the  text 
would  now  be  held  to  be  directory  only. 

(jb~)  The  returning  officer  may  at  this  time  correct  any  error  which  he  may  have  made  in 
filling  in  the  number  of  votes  assigned  to  the  voter. 

****** 

53.  The  returning  officer  shall  also  cause  to  be  made  a  list  containing  the  names 
of  the  candidates,  together  with  (in  case  of  a  contest)  the  number  of  votes  given  for 
each,  and  the  names  of  the  persons  elected,  and  shall  sign  and  certify  such  list,  and 
shall  deliver  the  same,  together  with  the  nomination  and  voting  papers  which  he 
has  received,  to  the  local  board  at  their  first  or  next  meeting  (as  the  case  may  be), 
who  shall  cause  the  same  to  be  deposited  in  their  office. 

54.  Such  list  shall  during  office  hours  be  open  to  public  inspection,  together 
with  all  other  documents  relating  to  the  election,  for  six  months  after  the  election, 
without  fee  or  reward  ;  and  the  returning  officer  shall,  as  soon  as  may  be  after  the 
completion  of  the  election,  cause  such  list  to  be  printed,  and  copies  thereof  to  be 
affixed  at  the  usual  places  for  affixing  parochial  notices  within  the  parts  for  which 
the  election  has  taken  place. 

Eules  53  and  54  may  apply  to  a  poll  under  Schedule  III.,  so  far  as  regards  the  signing 
and  delivery  of  the  list  of  votes,  the  deposit  of  the  voting  papers  and  their  inspection.  As 
to  publication  of  the  result,  see  Schedule  III.,  rule  7. 

****** 

General  Provisions. 

66.  Whenever  the  day  appointed  for  the  performance  of  any  act  in  relation  to  any 
election  is  a  Sunday,  Christmas  Day,  or  Good  Friday,  a  Bank  holiday,(a)  or  any  day 
appointed  for  public  fast  or  thanksgiving,  such  act  shall  be  performed  on  the  day 
next  following,  unless  it  is  one  of  the  days  excluded  as  aforesaid  ;  and  in  that  case  on 
the  day  following  such  excluded  day. 

(a)  These  are  provided  for  in  34  &  35  Vict.  c.  17,  and  38  &  39  Vict.  c.  13.  They  are 
Easter  Monday,  Monday  in  Whitsun  week,  the  first  Monday  in  August,  the  26th  December, 
if  a  week  day,  and  if  not,  the  27th  December. 

****** 


COTHSTTING  OF  VOTES. 


68.  If  the  returning  officer  refuses  or  neglects(«)  to  comply  with  any  of  the  pro-  Schedule 
visions  of  this  schedule  [relatmg  to  elections],  he  shall  be  liable  to  a  penalty  not      Part  1 
exceeding  fifty  pounds       and  any  person  employed  [for  the  pui^mses  of  any  such 
election]  by  or  under  the  returning  ofticer  who  is  guilty  of  any  such  neglect  or  refusal 

shall  be  liable  to  a  penalty  not  exceeding  five  pounds. (6) 

(«)  This  penalty  is  incurred  by  mere  neglect,  without  showing  that  it  was  wilful  or 
corrupt.  See  Xing  v.  Burrell,  12  A.  &  E.  460  ;  9  L.  J.  Q.  B.  337  ;  Hunt  v.  Hihhn,  5 
H.  &  N.  123  ;  29  L.  J.  Ex.  222  ;  24  Jur.  78  ;  8  W.  E.  238  ;  24  J.  P.  118.  In  Beg.  v.  Loft- 
hoii.se,  L.  R.  1  Q.  B.  433  ;  35  L.  J.  Q.  B.  141  ;  14  L.  T.  (n.s.)  351  ;  14  W.  K.  649  ;  30  J.  P. 
453  ;  7  B.  &  S.  447,  it  was  stated  that  erroneous  entries  in  the  voting  papers  might  subject 
the  returning  officer  to  a  penalty.  If  the  chairman,  knowing  a  voter  to  be  quahfied, 
maliciously  refuses  to  receive  his  voting  paper,  he  will  be  liable  to  an  action  at  the  suit  of 
the  voter  ;  but  if  he  rejects  the  vote  bund  Jide  believing  the  voter  not  to  be  qualified,  he  is 
not  liable,  though  his  behef  may  be  erroneous.  Tozer  v.  Child,  6  E.  &  B.  289  ;  2  Jur.  (N.S.) 
928  ;  26  L.  J.  Q.  B.  151  ;  21  J.  P.  516.  It  has  been  held  with  respect  to  the  duties  of  a 
returning  officer  under  the  Ballot  Act,  1872,  that  when  such  duties  are  ministerial  only,  an 
action  for  the  breach  of  them  will  lie  at  the  suit  of  a  party  aggrieved,  who  has  thereby  lost 
the  election,  without  malice  or  want  of  reasonable  care  on  the  part  of  the  defendant. 
Picherinq  v.  James,  L.  K.  8  C.  P.  489  ;  42  L.  J.  C.  P.  217  ;  29  L.  T.  (N.S.)  210  ;  21  W.  E. 
786  ;  37  J.  P.  679. 

(J)  See,  as  to  the  recovery  of  these  penalties,  section  251,  ante,  p.  333.  See  also 
section  253,  ante,  p.  336,  as  to  the  persons  who  may  institute  proceedings  to  recover  the 
penalties.  A  chairman  of  a  local  board  was  charged  with  neglecting  to  deliver  the  voting 
papers  to  the  local  board  (see  rule  53,  ante,  p.  436),  and  L.  was  the  prosecutor,  who,  though 
a  member  of  the  board,  had  not  been  a  candidate  at  the  election,  and  the  persons  returned  at 
such  election  were  properly  elected.  L.  had  not  obtained  the  consent  of  the  Attorney- 
General  or  of  the  local  board  to  prosecute.  (See  section  253,  ante,  p.  336.)  It  was  held 
that  as  L.  was  not  a  party  aggrieved,  the  justices  had  no  jurisdiction  to  hear  and  determine 
the  information.    Reg.  v.  Blanshard,  30  J.  P.  280. 

69.  Any  person  who(a) — 

Fabricates(6)  in  whole  or  in  part,  or  alters,  defaces,  destroys,  abstracts,  or  purloins 
any  voting  paper,  or 

Personates  any  person  entitled  to  vote  \at  any  election](c)  or 

Falsely  assumes  to  act  in  the  name  or  on  the  behalf  of  any  person  so  entitled  to 
vote,(d)  or 

Interferes  with  the  delivery  or  collection  of  any  voting  papers,  or 

Delivers  any  voting  paper  under  a  false  pretence  of  being  lawfully  authorised 
so  to  do. 

shall  be  liable  to  a  penalty  not  exceeding  twenty  pounds,(e)  or,  in  the  discretion  of 
the  court,  to  imprisonment  with  or  without  hard  labour  for  any  period  not  exceeding 
three  months. 

(«)  This  section  is  taken  from  14  &  15  Vict.  c.  105,  s.  3,  with  reference  to  the  election  of 
guardians,  though  the  language  is  slightly  altered.  It  is  well  to  state  that  several  prosecu- 
tions have  taken  place  upon  that  section,  and  that  persons  have  been  convicted  of  offences 
under  it.  At  the  Spring  Assizes  for  Yorkshire  in  1858  three  persons  were  convicted  before 
Byles,  J.,  of  a  common  law  offence  for  conspiring  to  defeat  the  due  election  of  guardians 
by  causing  forged  proxy  appointments  to  be  issued  and  acted  upon  at  such  election,  and  were 
sentenced  to  imprisonment.  jReg.  v.  BecUwlth  and  Others.  The  offences  mentioned  in 
this  section  are  to  be  deemed  illegal  practices  within  the  meaning  of  the  Municipal  Corpora- 
tions (Corrupt  Practices)  Act,  1884,  2n)st,  but  without  prejudice  to  the  punishment  under 
this  rule  of  persons  guilty  of  such  offences.    47  &  48  Vict.  c.  70,  s.  36. 

(ft)  At  an  election  of  guardians  a  voter's  wife  told  W.  that  she  had  authority  from  her 
husband  to  fill  up  his  voting  paper,  and  W.  thereupon  caused  her  to  put  her  mark  on  the 
voting  paper,  he  putting  the  voter's  initials  opposite  to  the  candidate's  name  and  attesting 
the  paper,  which  was  received  as  if  duly  marked,  &c.,  by  the  voter  himself.  W.,  having  been 
convicted  under  14  &  15  Vict.  c.  105,  s.  3,  of  unlawfully  fabricating  a  voting  paper,  it  was 
held  that  there  was  no  evidence  to  justify  the  conviction.  Wicliham  v.  Phillips,  47  J.  P. 
612.    And  see  the  cases  cited  in  note  ((/),  infra. 

(e)  When  the  person  who  should  have  been  so  entitled  is  dead,  and  he  is  personated 
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Schedule  2.  at  the  election,  the  case  is  not  provided  for  by  this  section.  Whitcley  v.  Chappell,  L.  E.  4 
— -  Q.  B.  147  ;  38  L.  J.  M.  C.  51  ;  17  W.  R.  176  ;  19  L.  T.  (n.S.)  355  ;  33  J.  P.  244. 
Part  li  (^d)  Where  a  person  signed  the  name  of  a  voter  to  a  paper  with  the  consent  of  the  voter's 
wife,  but  without  his  knowledge,  and  believing  that  he  might  do  so,  it  was  held  that  he  was 
not  liable  to  a  penalty  under  the  corresponding  enactment  in  21  &  22  Vict.  c.  98,  s.  13. 
Aherclarc  Local  Board  v.  Hammett,  L.  R.  10  Q.  B.  162  ;  44  L.  J.  M.  C.  49  ;  32  L.  T. 
(N.S.)  20  ;  39  J.  P.  69. 

The  appellant  was  charged  with  unlawfully  assuming  to  act  for  one  H.,  a  voter  in  an 
election  of  guardians.  The  appellant  went  to  the  voter's  house,  and  the  mother  and  brother 
of  the  voter  having  told  him  that  the  jDaper  vt^as  not  filled  up,  he  offered  to  fill  it  up,  and 
then  put  in  a  candidate's  name  without  asking  them  which  candidate.  The  paper  was 
afterwards  counted  for  that  candidate.  It  was  held  that,  though  there  might  have  been 
evidence  to  convict  of  fabricating  a  voting  paper,  the  appellant  was  wrongly  convicted  of 
assuming  to  act.  as  it  was  not  proved  that  H.  did  not  afterwards  agree  to  the  filling  up  of 
the  paper.    BeU  v.  Murson,  40  L.  T.  (N.S.)  128  ;  43  J.  P.  174. 

The  respondent,  a  candidate  at  an  election  of  members  of  a  local  board,  called  at  the  house 
of  a  voter  to  whom  a  voting  paper  had  been  sent,  and  asked  her  how  she  intended  to  vote 
and  to  hand  him  the  voting  paper,  which  she  did.  He  then  inquired  if  she  knew  how  to  fill 
it  up,  and  she  replied  in  the  affirmative.  The  respondent  thereupon,  without  any  authority, 
express  or  implied,  from  the  voter,  wrote  in  pencil  the  initials  of  the  voter  against  his  own 
name.  The  voter  objected  to  his  doing  so.  The  respondent  left  the  voting  paper  with  the 
voter,  with  her  initials  so  written  by  him  against  his  own  name,  but  with  no  other  mark 
upon  it.  The  voter  subsequently  struck  out  the  initials  so  written  by  the  respondent,  and 
placed  her  initials  against  the  names  of  three  other  candidates,  and  signed  her  own  name  to 
the  voting  paper.  It  was  found  that  the  respondent  so  pencilled  the  initials  of  the  voter 
with  the  intent  of  indicating  on  her  behalf  that  she  intended  to  vote  for  him,  and  of 
inducing  and  procuring  her  to  vote  for  him.  The  respondent  was  successful  at  the  poll.  A 
petition  was  lodged  against  his  return  on  the  ground  of  illegal  practices  (inter  ali(i)  of 
fabricating  in  whole  or  in  part  a  voting  paper,  and  of  falsely  assuming  to  act  in  the  name 
or  on  behalf  of  a  voter  : — Held,  that  the  act  of  the  respondent  did  not  amount  to  a  fabrication 
in  whole  or  in  part  of  the  voting  paper,  nor  to  falsely  assuming  to  act  in  the  name  or  on  the 
behalf  of  the  voter  within  the  meaning  of  rule  69  of  Schedule  II.,  Part  1,  of  the  Public 
Health  Act,  1875.  Re  The  Election  Petition  f  rom  the  Knightun  Local  Government 
District;  Goucjh  v.  Murdoch,  57  L.  T.  308  ;  35  W.  R.  836  ;  51  J.  P.  471. 

(c)  See,  as  to  the  recovery  of  the  penalty,  section  251.  Note  that  a  candidate  at  an 
election  is  a  party  aggrieved  by  the  mere  fabrication  of  a  voting  paper,  so  as  to  be  entitled 
to  lay  an  information  under  this  rule  without  the  consent  of  the  Attorney-General  under 
section  253,  ante,  p.  336.  Verdin  v.  Wraij,  2  Q.  B.  D.  608  ;  46  L.  J.  M.  C.  170  ;  35  L.  T. 
(N.S.)  942  ;  25  W.  R.  274  ;  41  J.  P.  484. 

****** 


SCHEDULE  III. 

UuUs  as  to  Resolutions  of  Owners  and  Ratepayers.(a) 

1.  For  tlie  piirpose  of  passing  a  resolution  of  owners(6)  and  ratepayers  under  this 
Act,(c)  a  meeting  shall  be  summoned  on  tlie  requisition  of  any  twenty  ratepayers  or 
owners,  or  of  any  twenty  ratepayers  and  owners,(d)  resident  in  the  district  or  place 
with  respect  to  which  the  resolution  is  to  be  passed. 

(a)  Such  a  resolution  is  required  under  sections  166,  216,  272  ;  also  under  the  Highway 
Rate  Assessment  and  Expenditure  Act,  1882  (45  &  46  Vict.  c.  27),  s.  9,  which  provides  for 
parts  of  parishes  excluded  from  urban  districts,  and  enables  the  owners  and  ratepayers  to 
decide  that  such  part  shall  be  highway  parishes. 

(&)  See  the  definition  of  owner  and  ratepayer  in  Schedule  II.,  rules  10,  11. 

(c)  These  words  appear  to  restrict  the  rules  of  this  schedule  to  meetings  under  this  Act. 
But  this  Act  is,  according  to  section  313,  ante,  p.  410,  to  be  read  into  any  other  previous  Act 
Which  refers  to  any  of  the  Sanitary  Acts.  Hence  the  rules  will  apply  to  the  Municipal  Cor- 
porations (Borough  Funds)  Act,  1872  (35  &  36  Vict.  c.  91),  printed  in  the  Appendix. 

(fZ)  There  must  be  twenty  persons  made  up  of  ratepayers  and  owners  indiscriminately. 
See  section  273,  ayite,  p.  375. 


EESOLUTION  OP  OWNERS  AND  RATEPAYEES. 


2.  The  summoniBg  officer  of  such  meeting  shall  be — 

In  boroughs,  the  mayor  ; 

In  improvement  Act  districts,  the  chairman  of  the  improvement  commis- 
sioners ; 

In  local  government  districts,  the  chairman  of  the  local  board  ;  (act) 
In  places  situated  in  any  rural  district  or  districts  and  having  known  and 
defined  boundaries,(a)  the  churchwardens(6)  or  one  of  them  having  juris- 
diction co-extensive  with  the  place  ;  or  if  there  are  no  churchwardens,  the 
overseers  or  one  of  them  having  the  like  jurisdiction  ;  or  if  there  is  none 
of  the  officers  respectively  above  enumerated,  or  if  such  officer  in  any  case 
neglects,  is  unable,  or  refuses  to  perform  the  duties  hereby  imposed  on 
him,  by  any  person  appointed  by  the  Local  Government  Board. 
Where  the  boundaries  of  a  place  are  settled  by  order  of  the  Local  Government 
Board,(a)  the  Board  shall  by  such  order  appoint  the  summoning  officer. 

If  any  summoning  officer  ajopointed  by  the  Local  Government  Board  dies,  becomes 
incapable,  or  refuses  or  neglects  to  act,  the  Local  Government  Board  may  appoint 
another  officer  in  his  room.(c) 

(aa)  Improvement  Act  Districts  and  Local  Government  Districts  are  now  known  as  urban 
districts.    See  the  Local  Government  Act,  1894,  s.  2\,  post, 
(a)  See  section  272,  ante,  p.  373,  and  the  notes  thereon. 

{h^  It  is  presumed  that  the  word  churchwardens  will  include  chapclwardens  where  the 
place  is  a  chapclry.  But  it  is  very  doubtful  whether  the  churchwardens  of  a  ■parish  can  act 
for  a  part  of  that  parish,  such  as  a  township.  The  churchwardens  of  an  ecclesiastical  district 
formed  under  6  &  7  Vict.  c.  57,  are  included  in  the  term.  Reg.  v.  Nortlunovam  and  Clayton, 
L.  R.  1  Q.  B.  110  ;  7  B.  &  S.  110  ;  35  L.  J.  Q.  B.  90  ;  30  J.  P.  181. 

(c)  To  obtain  this  appointment  there  must  be  a  communication  in  writing  to  the  board, 
who  must  be  satisfied  of  the  inability  or  refusal  of  the  proper  officer  to  perform  the  duties. 
When  one  of  these  officers  is  a  candidate  he  should  refuse  to  act,  as  he  cannot  return 
himself. 

3.  Ratepayers  or  owners  making  a  rec|uisition  for  the  summoning  of  such 
meeting  shall,  if  required,  give  security  in  a  bond,  with  two  sufficient  sureties,  for 
repayment  to  the  summoning  officer,  in  the  event  of  the  resolution  not  being  passed,(a) 
of  the  costs  incurred  in  relation  to  such  meeting  or  any  poll  taken  in  pursuance  of  any 
demand  made  thereat ;  the  amount  of  the  security  to  be  given  by  such  sureties,  and 
their  sufficiency,  and  the  amount  of  such  costs,  to  be  settled  by  agreement  between 
the  summoning  officer  and  such  ratepayers  or  owners,  or  in  case  of  dispute,  by  a  court 
of  summary  jurisdiction. (&) 

(a)  Provision  is  made  in  rule  (8),  post,  for  the  costs  when  the  resolution  is  passed. 
(&)  See  the  definition  in  section  4,  ante,  p.  22. 

4.  The  summoning  officer  shall,  on  such  requisition  as  aforesaid,(«)  fix  a  time  and 
place  for  holding  such  meeting,  and  shall  forthwith  give  notice  thereof — 

By  advertisement  in  some  one  or  more  of  the  local  newspapers  circulated  in  the 
district  or  place ; 

By  causing  such  notice  to  be  affixed  to  the  principal  doors  of  every  church  and 
chapel(&)  in  the  place  to  which  notices  are  usually  affixed. 

(a)  This  officer  must  satisfy  himself  of  the  sufficiency  and  legality  of  the  requisition.  It 
is  to  be  noticed  that  he  has  absolute  discretion  as  to  the  time  and  place  of  meeting. 

(J)  The  church  and  chapel  must  mean,  according  to  the  interpretation  of  similar  words  in 
1  Vict.  c.  45,  church  and  chapel  of  the  Established  Church.  See  note  on  Schedule  II.,  rule 
36,  ante,  p.  434.  Note  that  the  mode  of  publication  is  here  prescribed  ;  in  other  sections  of 
the  Act  there  is  no  prescribed  mode.  See  also  Edwards  v.  Hattun  L.  R.  1  A.  &  E.21  ;  30 
J.  P.  211. 

5.  The  summoning  officer  shall  be  the  chairman  of  the  meeting  unless  he  is  unable 
or  unwilling  to  preside,(a)  in  which  case  the  meeting  on  assembling  shall  choose  one 
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Schedule  3.  of  its  number  as  chairman,  who  may,  with  the  consent  of  a  majority  of  the  persons 
Part  1      present,  adjourn  the  same  from  time  to  time. (6) 

(a)  These  words  remove  the  inconsistency  which  arose  from  21  &  22  Vict.  c.  98,  s.  13, 
under  which  the  meeting  were  to  choose  their  chairman,  but  if  a  poll  were  demanded,  the 
summoning  officer  had  to  conduct  it.  Ex  parte  Littlchorougli  Local  Board,,  22  L.  T.  (n.s.) 
437  ;  34  J.  P.  469.  Now  the  summoning  officer  will  preside  throughout  unless  unable  or 
unwilling. 

(J)  In  21  &  22  Vict.  c.  98,  s.  13,  the  adjournment  was  to  be  from  day  to  day,  and  this  was 
interpreted  to  mean  from  one  day  to  the  next  day.  By  the  words  of  the  text  the  adjourn- 
ment may  be  to  days  at  any  intervals.  But  though  the  meeting  must  determine  whether  the 
adjournment  shall  take  place,  the  decision  as  to  when  the  adjourned  meeting  shall  be  held 
and  when  the  poll  shall  be  taken  rests  with  the  chairman.  Beq.  v.  D'Oyley,  12  A.  &  E.  139  ; 
9  L.  J.  M.  C.  113,  117. 

6.  The  chairman  shall  propose  to  the  meeting  the  resolution,  and  the  meeting 
shall  decide  for  or  against  its  adoption :  Provided,  that  if  any  owner  or  ratepayer 
demands(a)  that  such  question  be  decided  by  a  poll  of  owners  and  ratepayers,  such 
poll  shall  be  taken  by  voting  joapers  in  the  Form  0.  in  Schedule  IV.  to  this  Act, 
in  the  same  way  and  with  the  same  incidents  and  conditions  as  to  the  qualification 
of  electors  and  scale  of  voting,  as  to  notice  to  be  given  by  the  returning  officer, 
delivery,  filling  ujJ  and  collection  of  voting  papers,  as  to  the  counting  of  votes, 
as  to  penalties  for  neglect  or  refusal  to  comply  with  the  provisions  of  the  Act,  and  in 
all  respects  whatsoever  as  is  provided  by  the  rules  for  the  election  of  local  boards  in 
Schedule  II.  to  this  Act  except  that  in  districts  or  places  where  there  is  no 
register  of  owners  and  proxies  under  this  Act,(c)  any  owner  or  proxy  shall  be 
entitled  to  have  a  voting  paper  delivered  to  him  if  at  least  fourteen  days(d)  before 
the  last  day  appointed  for  delivery  of  the  voting  papers  he  sends  a  claim  in  writing 
to  the  summoning  officer  containing  the  particulars  required  by  Schedule  II.  to  this 
Act,  to  be  contained  in  claims  to  be  entered  on  the  register  of  owners  and  proxies, 
and  excejit  that  the  provisions  with  respect  to  certain  specified  days  of  the  month 
shall  not  apply.(e) 

For  the  purposes  of  such  poll  the  summoning  officer  shall  be  the  returning 
officer,(/)  and  shall  have  the  powers  and  perform  the  duties  of  a  returning  officer 
under  Schedule  II.  to  this  Act,  so  far  as  the  same  are  applicable  to  a  poll  under 
this  Schedule. 

If  no  poll  is  demanded,  or  the  demand  for  a  poll  is  withdrawn  by  the  persons 
making  the  sanie,((7)  the  declaration  by  the  chairman  shall,  in  the  absence  of  proof  to 
the  contrary,(7i)  be  sufficient  evidence  of  the  decision  of  such  meeting. 

(a)  This  gives  to  any  owner  or  ratepayer  the  right  to  demand  a  poll  whether  the  meeting 
wish  it  or  not.  Such  a  right  exists  as  incident  to  similar  meetings  at  common  law,  such  as 
meetings  of  vestry  or  meetings  under  the  Public  Libraries  Acts.  Beg.  v.  St..  Matthew, 
Bethnal  Green,  32  L.  T.  (n.s.)  .558  ;  39  J.  P.  502  ;  Beg.  v.  Wimiledon  Local  Board,  8 
Q.  B.  D.  459  ;  51  L.  J.  Q.  B.  219  ;  46  L.  T.  (N.S.)  47  ;  30  W.  E.  400  ;  46  J.  P.  292. 
Where  a  meeting  was  adjourned  on  motion  made,  and  the  chairman  allowed  the  meeting  to 
separate  without  putting  the  resolution  to  them,  a  mandamus  was  granted  to  call  another 
meeting.  Bey.  v.  Norman,  28  J.  P.  279  ;  29  J.  P.  407.  As  to  the  case  where  a  poll  is 
demanded  by  an  unqualified  person,  and  the  demand  is  not  challenged  nor  withdrawn,  see 
Beg.  V.  3liles;  Ex  farte  Cole,  64  L.  J.  Q.  B.  420  ;  72  L.  T.  (N.S.)  502  ;  43  W.  K.  445  ;  59 
J.  P.  407  ;  11  T.  L.  K.  320. 

Q))  See  the  several  rules  of  the  schedule,  ante. 

Ifi)  The  town  council  of  a  borough  was  not  bound  under  Schedule  XL,  rule  19,  to  keep  a 
register  of  owners  and  proxies  for  the  purpose  of  taking  a  poll  in  the  borough  under  the 
Municipal  Corporations  Borough  Funds  Act,  1872.  But  a  reasonable  time  must  be  allowed 
for  owners  and  proxies  to  send  in  their  claims.  Therefore  when  a  poll  was  demanded  on 
the  28th  December,  and  a  notice  was  published  that  voting  papers  would  be  delivered  on  the 
13th  January,  but  such  notice  was  not  published  until  after  the  1st  January,  an  injunction 
was  granted  restraining  the  corporation  from  applying  the  public  funds  in  payment  of 
parliamentary  expenses  until  the  consent  of  the  owners  and  ratepayers  had  been  duly 
obtained.    Ward  v.  Sherffield  {Mayor,  ^-c.,  of),  19  Q.  B.  D.  22  ;  56  L.  J.  Q.  B.  418. 

(d')  The  words  at  least  signify  that  both  days  are  to  be  excluded.  See  Beg.  v.  Justices  of 
Salop,  8  A.  &  E.  173 ;  7  L.  J.  M.  C.  56. 
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(e)  See  Schedule  II.,  rule  66,  ante,  p.  436.  Schedule  3. 

(/)  It  is  presumed  that  this  will  not  be  the  case  when  the  summoning  officer  has  been   

unable  or  unwilling  to  preside,  and  a  chairman  has  been  chosen  in  his  place.  Part  1. 

(i/)  When  is  this  withdrawal  to  take  place  ?    Apparently  before  the  papers  are  sent  out. 

(A)  This  declaration  is  not  absolutely  conclusive,  so  that  defaults  which  vitiate  the  pro- 
ceedings may  be  shown  by  persons  interested  who  dispute  the  result. 

7.  A  copy,  under  the  hand  of  the  summoning  officer,  of  every  resolution  so  passed) 
shall  be  forwarded  by  him  to  the  Local  Government  Board  ;  and  it  shall  be  his  duty 
to  publish  a  copy  thereof  by  advertisement  for  three  successive  weeks  in  some  one  or 
more  of  the  local  newspapers  circulated  in  the  district  or  place,  and  by  causing  a  copy 
thereof  to  be  affixed  to  the  principal  doors  of  every  church  and  chapel  in  the  place  to 
which  notices  are  usually  affixed. 

See  as  to  the  publication  of  the  notices,  rule  (4),  ante,  and  the  notes  thereon.  The  requisi- 
tions of  this  rule  are  not  conditions  precedent  to  the  validity  of  the  resolution,  or  to  its  being 
acted  upon.  No  notice  is  required  to  be  given  of  the  rejection  of  the  resolution,  though  it 
will  be  well  if  the  summoning  ofhcer  do  communicate  it  to  the  Local  Government  Board  in 
any  case  where  they  have  taken  action  in  the  matter. 

8.  Where  in  pursuance  of  a  resolution  passed  in  manner  provided  by  this  schedule 
any  place  is  constituted  a  local  government  district,  (a)  all  costs  incurred  by  the  sum- 
moning officer  in  relation  to  the  meeting  and  any  poll  taken  in  pursuance  of  any 
demand  made  thereat,  shall  be  a  first  charge  on  the  general  district  rates  leviable 
within  such  district  ■,{b)  in  the  case  of  a  resolution  so  passed  by  owners  or  ratepayers 
in  any  urban  district,(c)  such  costs  shall  be  paid  out  of  the  fund  or  rate  apj^licable  by 
the  urban  authority  to  the  general  purposes  of  this  Act. 

(a)  See  section  272,  ante,  p.  373. 

(J)  Therefore  these  costs  will  be  payable  by  the  local  board  as  soon  as  they  shall  be  in  funds 
after  their  election. 

(t;)  This  passage  applies  to  resolutions  which  do  not  relate  to  the  constitution  of  the 
district,  such  as  those  referred  to  in  note  (c)  to  rule  (1),  ante. 

(d')  In  a  borough  this  will  be  the  borough  fund  or  borough  rate.  In  any  other  urban 
district  it  will  be  the  general  district  rate.  If  there  be  any  special  rate  which  has  been 
charged  in  any  such  district  with  the  general  expenses  of  this  Act,  these  costs  will,  of  course, 
be  payable  out  of  it.  As  to  the  costs  of  solicitors  employed  in  these  proceedings,  see 
section  249,  ante,  p.  331. 


SCHEDULE  IV. 


FORMS. 
Form  A. 

Form  of  Notice  requiring  Abatement  of  Nuisancc.{a) 

To  [person  cmising  the  nuisance,  or  owner  or  occiqner  of  the  premises  ivhereon  the 
nuisance  exists,  as  the  case  may  be]. 

Take  notice  that  under  the  provisions  of  the  Public  Health  Act,  1875,  the  [describe 
the  local  authority]  being  satisfied  of  the  existence  of  a  nuisance  at  [descj-ibe  premises  or 
place  where  the  nuisance  exists],  arising  from  [describe  the  cause  of  nuisance,  for  instance, 
want  of  a  privy  or  drain  ;  or  for  further  instance,  a  ditch  or  drain  so  foul  as  to  be  a 
nuisance  or  injurious  to  health  ;  or  for  further  instance,  swine  kept  so  as  to  be  a 
nuisance  or  injurioits  to  health],  do  hereby  require  you  within  from  the  ser- 

vice of  this  notice  to  abate  the  same,  and  for  that  purpose  to  [state  any  things  required 
to  be  done  or  works  to  be  executed].{b) 
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Schedule  4.     If  you  make  default  in  conaplying  with  the  requisitions  of  this  notice,  or  if  the 
Forms      ^''■^'^  nuisance,  though  abated,  is  likely  to  recur,  a  summons  will  be  issued  requiring 
your  attendance  to  answer  a  complaint  which  will  be  made  to  a  court  of  summary 
jurisdiction  for  enforcing  the  abatement  of  the  nuisance,  and  prohibiting  a  reciirrence 
thereof,  and  for  recovering  the  costs  and  penalties  that  may  be  incurred  thereby. 
Dated  this  day  of  18  , 

Signature  of  officer  of ) 
local  cmthority.  ) 

(a)  See  section  94,  ante,  p.  115. 

(&)  See  section  96,  note  (c),  ante,  p.  120,  and  the  cases  there  cited. 


Form  B. 
Form  of  Summons.{a) 
Summons. 


To  the  owner  or  occupier(6)  of  [describe  premises'],  situated  at  [insert  such  a  clescriptiun 
as  may  he  sufficient  to  identify  the  premises]  or  to  A.B,  of 


County  of 
[or  borough  of 
&c.,  or  district  of 
or  as  the  case 
may  he],  to  wit. 


You  are  required  to  appear  before  [describe  the  court  of 
summary  jurisdiction],  at  the  petty  sessions  [or  court]  holden 
at  on  the  day  next,    at    the  hour 

of  in  the  noon,  to  answer  the  complaint  this 

day  made  to  me  by  that  in  or  on  the  premises  above 

mentioned  [or  in  or  on  certain  premises  situated  at  No.  in  the  street 

in  the  parish  of  or  such  other  description  or  reference  as  may  be  sufficient  to 

identify  the  premises],  in  the  district,  iinder  the  Public  Health  Act,  1875,  of  [describe 
the  local  authority],  the  following  nuisance  exists  [describing  it  as  the  case  may  be],  and 
that  the  said  nuisance  is  caused  by  the  act  or  default  of  the  occupier  [or  owner]  of  the 
said  premises,  or  by  you  A.B.  [or  in  case  the  nuisance  be  discontinued,  but  likely  to  be  re^ 
2)eated,  say,  there  existed  recently,  to  wit,  on  or  about  the  day  of  on 

the  premises,  the  following  nuisance  [describe  the  nuisance],  and  that  the  said  nuisance 
was  caused  [cfcc],  and  although  the  same  has  since  the  said  last-mentioned  day  been 
abated  or  discontinued,  there  is  reasonable  ground  to  consider  that  the  same  or  the 
like  nuisance  is  likely  to  recur  on  the  said  premises. 

Given  under  my  hand  and  seal  this  day  of  18  . 

J.  S.  (L.S.) 

(«)  See  section  95,  ant<',  p.  119. 

(J)  See  section  267,  note  (e),  ante,  p.  360. 


Form  C. 

Form  of  Order  for  Abatement  or  ProMbition  of  Nuigance,{a) 

To  the  owner  [or  occupier]  of  [describe  the  premises]  situated  [give  such  description  as 
may  be  sufficient  to  identify  the  premises],  or  to  A.  B.  of(6) 


County  of 
[or  borough,  &c.,  of 


Whereas  on  the  day  of  complaint  was 

made  before  Esquire,  one  of  Her  Majesty's  justices  of 


or  district  r  the  peace  acting  in  and  for  the  county  [or  other  jurisdiction] 


of  or  as  the 

case  may  be.] 


stated  in  the  margin  [or  as  the  case  may  be]  by  that  in 

or  on  certain  premises  situated  at  in  the  district  under 


the  Public  Health  Act,  1875,  of  [describe  the  local  authority]  the  following  nuisance 
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then  existed  [describing  it] ;  and  that  the  said  nuisance  was  caused  hy  the  act  or  Schedule  4. 
default  of  the  owner  [or  occupier]  of  the  said  premises  [or  was  caused  by  A.  B.']  If  the  Forms 
nuisance  have  been  removed,  say,  the  following  nuisance  existed  on  or  aljout  [the  day 
the  nuisance  was  ascertained  to  exist],  and  that  the  said  nuisance  was  caused,  cDc,  and 
although  the  same  is  now  removed,  the  same  or  the  like  nuisance  is  likely  to  recur 
on  the  same  premises. 

And  whereas  the  o^vne^  [or  occupier]  within  the  meaning  of  the  said 

Public  Health  Act,  1875  [or,  the  said  A.  B.],  hath  this  day  appeared  before  us  [(or  me) 
describing  the  court],  to  answer  the  matter  of  the  said  complaint  [or  in  case  the  jparty 
charged  do  not  appear,  say,  and  whereas  it  hath  been  this  day  proved  to  our  (or  my) 
satisfaction  that  a  true  copy  of  a  summons  requiring  the  owner  [or  occupier]  of  the 
said  premises  [or  the  said  A.  B.]  to  appear  this  day  before  ns  (or  me)  hath 
been  duly  served  according  to  the  said  Act. 

Now  on  proof  here  had  before  us  [or  me]  that  the  nuisance  so  complained  of  doth 
exist  on  the  said  premises,  and  that  the  same  is  caused  by  the  act  or  default  of  the 
owner  [or  occupier]  of  the  said  premises  [or  by  the  said  A.  B.],  we  [or  I],  in  pursuance 
of  the  said  Act,  do  order  the  said  owner  [or  occupier]  [orA.B.]  within  [specify  the  time] 
from  the  service  of  this  order  or  a  true  copy  thereof  according  to  the  said  Act  [here 
specify  any  thhigs  required  to  be  done  or  ivorks  to  be  executed,  (c)  as,  for  instance,  to  provide 
for  the  cleanly  and  wholesome  keeping  of,  or  to  remove  the  animal  kept  so  as  to  be  a 
nuisance  or  injurious  to  health  ;  or,  for  further  instance,  to  cleanse,  whitewash,  purify, 
and  disinfect  the  said  dwelling-house  ;  or,  for  further  instance,  to  construct  a  privy  or 
drain,  tfcc;  or,  for  further  instance,  to  cleanse  or  to  cover  or  to  fill  up  the  said  cess- 
pool, cfcc],  so  that  the  same  shall  no  longer  be  a  nuisance  or  injurious  to  health  as 
aforesaid. 

[And  if  it  appear  to  the  coitrt  that  the  miisance  is  likely  to  recur  on  the  premises,  say, 
[And  we]  [or  I]  being  satisfied  that,  notwithstanding  the  said  cause  or  causes  of 
nuisances  may  be  removed  under  this  order,  the  same  is  or  are  likely  to  recur,  do 
therefore  prohibit  the  said  owner  [or  occupier,  or  A.B.],  from  [here  insert  the  matter  of 
the  prohibition,  as,  for  instance],  from  using  the  said  house  or  building  for  human 
habitation  until  the  same,  in  our  [or  my]  judgment,  is  rendered  fit  for  that  purpose.] 

In  case  the  nuisance  were  removed  before  complaint,  say.  Now,  on  proof  here  had  before 
us  [or  me]  that  at  or  recently  before  the  time  of  making  the  said  complaint,  to  wit, 
on  as  aforesaid,  the  cause  of  nuisance  complained  of  did  exist  on  the  said 

premises,  but  that  the  same  hath  since  been  removed,  yet,  notwithstanding  such 
removal  we  [or  I]  being  satisfied  that  it  is  likely  that  the  same  or  the  like  nuisance 
will  recur  on  the  said  premises,  do  hereby  prohibit  [order  of  ^prohibition] ;  and  if  this 
order  of  prohibition  be  infringed,  then  we  [or  I]  [order  on  local  authority  to  do  works]. 

Given  under  the  hands  and  seals  of  us  [or  the  hand  and  seal  of  me,  describing 
the  court]. 

This  day  of  18 

J' S.  (l.s.) 

J.  P.  (L.S.) 

(a)  See  section  96,  ante,  p.  120. 

(J)  See  section  267,  note  (e),  ante,  p.  360. 

(c)  See  section  96,  note  (<?),  arite,  p.  120.  Note  that  the  works  required  to  be  done  must 
be  specified  in  the  order.    See  Meg.  v.  Wheatley,  ante,  p.  121. 

Note  also  with  reference  to  this  and  other  forms  in  this  schedule  for  the  use  of  courts  of 
summary  jurisdiction,  that  the  forms  under  the  Summary  Jurisdiction  Act,  1879.  are  equally 
applicable,  and  in  some  respects  are  more  suitable,  having  regard  to  the  changes  in  the 
procedure  introduced  by  that  Act. 
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Schedule  4.  Form  D. 

Forms.  Form  of  Order  for  Abatement  of  Nuisance  by  Local  Authoritrj.(a) 

To  the  town  council,  ttc.  [as  the  case  may  be]. 
^'to^w^t        }     Wi"^EREAS  [recite  complaint  of  nuisance  as  in  last  form]. 

And  whereas  it  hath  been  now  proved  to  our  [or  my]  satisfaction  that  such 
nuisance  exists,  but  that  no  owner  or  occupier  of  the  premises,  or  person  causing  the 
nuisance,  is  known  or  can  be  found  [as  the  case  may  be] ;  Now  we  [or  IJ,  in  pursuance 
of  the  said  Act,  do  order  the  said  [local  authority,  naming  it,]  forthwith  to  [he^-e 
specify  the  works  to  be  done]. 

Given,  &c.  {as  in  last  form). 
(a)  See  section  100,  ante,  123. 


Form  E. 

Form  of  Order  to  permit  Execution  of  Works  by  Owner. {a) 

County  of  ")     Whereas  complaint  hath  been  made  to  me,  E.  F.,  Esquire,  one 

[or  borough,  cfcc],  >  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  county  [or 
to  wit.        )  borough,  tDc]  of  by  A.  B.,  owner  within  the  meaning  of 

the  Public  Health  Act,  1875,  of  certain  premises  [describe  situation  of  premises  so  as  to 
identify  them],  that  G.  D.,  the  occupier  of  the  said  premises,  doth  prevent  the  said 
A.  B.  from  obeying  and  carrying  into  effect  the  provisions  of  the  said  Act  in  this,  to 
wit,  that  he  the  said  C.  D.  doth  prevent  the  said  A.  B.  from  [Jiere  describe  the  works 
generally,  according  to  circumstances,  for  instance,  thus :  constructing  and  laying  down, 
in  connection  with  the  said  house  a  covered  drain,  so  as  to  communicate  with  a 
sewer,  which  the  local  authority  under  the  said  Act  of  the  district  of  are 
entitled  to  use,  such  sewer  being  within  one  hundred  feet  of  the  said  premises] : 
And  whereas  the  said  G.  D.,  having  been  duly  summoned  to  answer  the  said  com- 
plaint, and  not  having  shown  sufficient  cause  against  the  same,  and  it  appearing  to 
me  that  the  said  works  are  necessary  for  the  purpose  of  enabling  the  said  A.  B.  to 
obey  and  carry  into  effect  the  provisions  of  the  said  Act,  1  do  hereby  order  that  the 
said  G.  D.  do  permit  the  said  A.  B.  to  execute  the  same  in  the  manner  required  by 
the  said  Act. 

Given  under  my  hand  and  seal,  this  day  of  18  . 

J.  S.  (L.S.) 

(a)  See  section  306,  ante,  p.  401. 


Form  F.(a) 

Order  of  Justice  for  Admission  of  Officer  of  Local  Authority. 

Whereas  [describe  the  local  authority]  have  by  their  officer  [naming  him]  made 
application  to  me,  A.  B.,  one  of  Her  Majesty's  justices  of  the  peace  having  jurisdiction 
in  and  for  [describe  the  place],  and  the  said  officer  has  made  oath  to  me  that  demand 
has  been  made  pursuant  to  the  provisions  of  the  Public  Health  Act,  1875,  for 
admission  to  [describe  situation  of  premises  so  as  to  identify  them],  for  the  purpose  of 
[describe  the  purpose,  as  the  case  may  be],  and  that  such  demand  has  been  refused. 

Now,  therefore,  I,  the  said  A.  B.,  do  hereby  require  you  [name  the  person  having 
custody  of  the  premises],  to  admit  the  said  [name  the  local  authority],  [or  the  officer  of 
the  said  local  authority],  to  the  said  premises,  for  the  purpose  aforesaid. 
Given,  cfcc.  (as  in  last  form). 

{a)  See  section  102,  ante,  p.  124. 
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Form  G.  Schedule  4, 

Form  of  Notice  requiring  Oimier  to  Seiver,  S^c,  Private  Htreet.{d)  Forms. 

To  the  owner  of  certain  premises,  fronting,  adjoining,  or  abutting  on  a 

certain  street  called  within  the  district  of  [describe  the  local  authority]. 

Whereas  the  said  street  is  not  sewered,  levelled,  paved,  flagged,  and  channelled  to 
the  satisfaction  of  the  above-named  [loccd  authority'] ;  and  whereas  j'our  said  premises 
front,  adjoin,  or  abut  on  certain  parts  of  the  said  street  which  require  to  be  sewered, 
levelled,  paved,  flagged,  and  channelled  ;  Now,  therefore,  the  said  [local  authority], 
hereby  give  you  notice  (in  j^irsuance  of  the  Public  Health  Act,  1875),  to  sewer,  level, 
pave,  flag,  and  channel  the  same  within  the  space  of  [state  the  time]  from  the  date 
hereof,  in  manner  following ;  (that  is  to  say,)  the  sewers  to  be  laid  or  made  [here 
describe  the  mode  to  be  adopted  and  material  to  be  used],  of  the  sizes  and  forms,  and  at 
the  rate  or  rates  of  inclination  shown  on  the  plans  and  sections  of  the  works  as 
prepared  by  the  surveyor  of  the  [local  author it^j]. 

Each  gully  for  surface  draining,  and  its  connection  with  the  sewer,  to  be  placed  as 
shown  on  the  said  plans,  and  to  be  constructed  of  the  forms,  materials,  and  dimensions 
as  shown  on  the  said  plans. 

A  foundation  for  the  carriageway  and  footway  in  the  said  street  to  be  formed  in 
the  following  manner  [here  describe  the  mode  to  be  adopted  and  the  material  to  be  used], 
and  the  said  carriageway  and  footway  to  be  jsaved  [here  describe  the  mode  to  be  adopted 
and  the  material  to  be  used]. 

The  channel  stones  to  be  [Jiere  describe  the  mode  to  be  adopitecl  and  the  material  to  be 
used].  The  curb  or  side  stones  to  be  [here  described  the  mode  to  be  adopted  and  the 
material  to  be  used]. 

The  whole  of  the  above-mentioned  works  to  be  executed  by  you  in  accordance  with 
the  plans  and  sections  hereinbefore  referred  to,  and  now  lying  for  inspection  by  you 
at  the  office  of  the  [local  authoritij],  situate  in  street  in  aforesaid,  and 

the  dimensions,  widths,  and  levels  shown  thereon,  and  to  be  done  in  a  good  work- 
manlike, and  substantial  manner,  to  the  satisfaction  of  the  said  [local  authority],  or 
their  surveyor. 

Dated  this  day  of  18  . 

(Signed) 

Clerk  to  the  said  [local  authority]. 

(a)  See  section  150,  ante,  p.  176. 


Form  H. 

Form  of  Mortgage  of  Rates.{a) 
By  virtue  of  the  Public  Health  Act,  1875,  we,  the  being  the  local  autho- 

rity under  that  Act  for  the  district  of  in  consideration  of  the  sum  of 

paid  to  the  treasurer  of  the  said  district  by  A.  B.  of  for  the  purposes  of  the 

said  Act,  do  grant  and  assign  unto  the  said  A.  B.,  his  executors,  administrators,  and 
assigns,  such  proportion  of  the  rates  arising  or  accruing  by  virtue  of  the  said  Act 
from  [the  redes  mortgaged^  as  the  said  sum  of  doth  or  shall  bear  to  the  whole 
sum  which  is  or  shall  be  borrowed  on  the  credit  of  the  said  rates,  to  hold  to  the  said 
A.  B.,  his  executors,  administrators,(&)  and  assigns,  from  the  day  of  the  date  hereof 
until  the  said  sum  of  with  interest  at  the  rate  of  per  centum  per 

annum  for  the  same,  shall  be  fully  paid  and  satisfied  :  And  it  is  hereby  declared 
that  the  said  principal  sum  shall  be  repaid  on  the  day  of  at  [ylace 

of  paxjment]. 

Dated  this  day  of  one  thousand  eight  hundred  and 

[To  he  sealed  ivith  the  common  seal  of  the  local  authority]. 
(a)  See  section  236,  ante,  p.  319. 

(J)  Thus  it  appears  that  this  mortgage  is  personal  and  not  real  property. 
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Schedule!  Form  I. 

Forms.  Form  of  Transfer  of  Mortgage.{a) 

l,A.B.,oi  ,  in  consideration  of  the  sum  of  paid  to  me  by  G.  D.,  of 


,  do  hereby  transfer  to  the  said  0.  D.,  his  executors,  administrators,  and 
assigns,  a  certain  mortgage,  bearing  date  the  day  of  ,  and  made  by 

the  local  authority  under  the  Public  Health  Act,  1875,  for  the  district  of  for 
securing  the  sum  of  and  interest  thereon  at  per  centum  per  annum 

[or  if  such  transfer  he  by  endorsement  on  the  mortgage,  insert,  instead  of  the  words  imme- 
diately following  the  word  "  assigns,"  the  within  security],  and  all  my  right,  estate,  and 
interest  in  and  to  the  money  thereby  secured,  and  in  and  to  the  rates  thereby 
assigned.    In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  one  thousand  eight  hundred  and 

A.  B.  (L.s.) 

(a)  See  section  238,  ante,  p.  320. 


Form  K. 

Form  of  Eentcharge.(a) 

By  virtue  of  the  Public  Health  Act,  1875,  we,  the  ,  being  the  local 

authority  under  that  Act  for  the  district  of  ,  do  hereby  declare  and  absolutely 
order  that  the  inheritance  of  the  [dwelling-house,  shop,  lands,  and  premises,  as  the 
case  may  be],  situated  in  street,  in  the  parish  of  ,  within  the  said 

district,  and  now  in  the  occupation  of  .  ,  shall  be  absolutely  charged  with  the 

sum  of  pounds,  paid  by  of  for  the  improvement  by  drainage 

and  water  supply  [as  the  case  may  be],  of  the  same  dwelling-house,  shop,  lands,  and 
premises  [as  the  case  may  he],  together  with  interest  for  the  same,  from  the  date  hereof, 
at  pounds  per  centum  per  annum,  until  full  payment  thereof  ;  and  also  all 

costs  incurred  by  the  said  ,  his  executors,  administrators,  or  assigns,  under 

this  security,  shall  be  fully  paid  and  satisfied  :  And  we  hereby  further  declare  that 
the  said  principal  and  interest  moneys  shall  be  paid  and  payable  by  the  owner  or 
occupier  of  the  said  premises,  to  the  said  ,  his  executors,  administrators,  and 

assigns,  in  manner  following  ;  (that  is  to  say,)  the  interest  on  such  principal  sum  of 
pounds,  or  on  so  much  thereof  as  shall  from  time  to  time  remain  due  and 
payable  under  this  order  shall  be  paid  and  payable  by  equal  half-yearly  payments 
whilst  payable  on  the  day  of  and  the  day  of  in 

every  year,  the  first  payment  thereof  to  be  made  on  the  day  of  next, 

and  such  principal  sum  of  pounds  shall  be  paid  and  payable  by  equal 

annual  instalments  on  the  .  day  of  in  each  of  the  next  succeeding 

years,  towards  the  discharge  of  the  same  principal  sum,  until  the  whole  shall 
be  fully  satisfied  and  discharged. 

[To  be  sealed  with  the  common  seal  of  the  local  authority.] 

(«)  See  section  240,  ante,  p.  822. 


Form  L.(a) 

Register  of  Owners  for  the  District  of 

Notice  of  time  for  making  Claims  and  Objections. 

I  hereby  give  notice  that  all  persons  who  are  entitled  to  vote  as  owners  or  proxies 
at  the  election  of  members  of  the  local  board  for  the  district  of  ,  and  who  are 

not  on  the  register  of  owners  and  jjroxies  now  in  force,  or  who  being  on  the  register 
do  not  retain  the  qualification  or  the  address  described  therein,  and  who  are  desirous 
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to  have  their  names  inserted  in  the  register  about  to  be  made  for  the  said  district,  Schedule  4, 
and  all  persons  who  are  desirous  of  objecting  to  any  name  on  the  register  now  in  pj^g 
force  are  hereby  required  to  give  or  send  to  me,  on  some  one  of  the  first  six  days  of 
March  next,  a  claim  or  objection  (as  the  case  may  he),  in  the  form  hereunder  set 
forth. 

(Signed)  

Chairman  of  the  local  board. 

(a)  This  form  is  retained  although  it  purports  to  refer  to  the  register  to  be  kept  under  the 
repealed  Schedule  II.,  for  the  Forms  of  Claim  are  incorporated  with  Schedule  III.,  rule  6, 
a7ite. 


Ownei's  Claim. 

To  the  chairman  of  the  local  board  for  the  district  of  . 
This  day  of  18 

I,  the  undersigned,  claim  to  have  my  name  inserted  in  the  register  of  OM'ners  and 
proxies  for  the  district  of  ,  pursuant  to  the  provisions  of  the  Public  Health 

Act,  1875,  as  owner  of  the  property  hereinafter  described,  which  is  situated  in  the 
parish  of  ,  that  is  to  say  : — (a) 

I  also  state  that  the  interest  or  estate  which  I  have  in  such  property,  and  the 
amount  of  all  the  rent-service  which  I  receive  or  pay  in  respect  thereof,  and  the 
names  of  the  persons  from  whom  I  receive  or  to  whom  I  pay  such  rent-service  are 
set  forth  in  the  form  hereunder  written. 


Description  nf 
proi)frty(i)) 

In  rospoot  of 
which  I  have  an 
estate  or  interest 
ot(c) 

And  in  respect  of 
which  I  receive  in 
rent -service  the 
sum  of(tO 

Froin(e) 

iVnd  in  respect  of 
wbicli  I  jiay  in 
rent-service  the 
sum  of(/) 

To(!/) 

£   s.  (?. 

£   s.  d. 

-Signature  of  claimant. 
-Address(/i-)  of  claimant. 


(a)  Here  insert  a  clear  statement  of  the  property,  as  "house,"  "building,"  "house 
and  acres  of  land." 

{V)  Describe  the  property  by  its  name,  situation,  or  the  name  of  the  occupier,  or  any 
other  designation  by  which  it  may  be  identified, 

(c)  Describe  the  estate  or  interest,  as  an  estate  in  fee  simple,  of  frecliold,  a  term 
of  years,  and  also  whether  it  is  held  by  the  claimant  solely,  or  jointly  with  others 

and  in  the  case  of  a  partner  claiming,  insert  the  number  and  names  of  the  other  partners  in 
the  firm. 

(d,}  If  the  property  is  let  by  the  owner,  insert  the  amount  of  rent  received  from  each 
tenant. 

(e)  Insert  the  name  of  tenant  or  tenants. 

(/)  If  the  owner  is  a  lessee  paying  rent,  insert  the  amount  of  all  the  rent  he  pays, 
(jf)  Insert  the  name  of  the  lessor. 

(A)  This  need  not  be  the  owner's  residence,  but  should  be  some  address  within  the 
district. 

*  A  partner  must  set  out  the  amount  of  rent-service  which  he  would  receive  or  pay  if  the 
qualifying  property  were  equally  divided  among  his  co-partners  and  himself. 
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Schedule  4. 
Forms. 


Claim  of  Proxy. 

To  the  chairman  of  the  local  board  for  the  district  of 
This  day  of  18 

I,  the  undersigned,  having  been  appointed  by  ,  of  owner  [or 

owners]  of  the  property  hereinafter  described,  which  is  situated  in  the  parish 
of  ,  to  vote  as  his  [or  their]  proxy,  pursuant  to  the  provisions  of  the  Public 

Health  Act,  1875,  claim  to  have  my  name  inserted  in  the  register  of  owners  and 
proxies  for  the  district  of  as  such  proxy. 

I  herewith  transmit  to  you(a)  the  writing  under  the  hand  [or  hands,  or  in  the  case 
of  a  corporation  the  seal]  of  appointing  me  such  proxy. 

I  also  state  that  the  interest  or  estate  which  has  [or  have]  in  such  property, 

and  the  amount  of  the  rent-service  which  he  [or  they]  receives  or  pays  [or  pay]  in 
respect  thereof,  and  the  names  of  the  j^ersons  from  whom  he  [or  they]  receives  [or 
receive],  or  to  whom  he  [or  they]  pays  [or  pay]  such  rent-service  are  set  forth  in  the 
form  hereunder  written. 


Description  of 
property(6) 

In  respect  of 
whicli  the 
appointor  has  an 
estate  or 
interest  of(c) 

And  in  respect  of 

which  the 
appointor  receives 
in  rent-service 
the  sum  ot(d) 

From(e) 

And  in  respect  of 

TV  h  1   h  I"  Vi 

VV  lliUli  Ui-iC 

appointor  pays  in 
rent-service 
the  sum  of(/) 

To((7) 

£   s.  d. 

£  s.  a. 

-  Signature  of  proxy. 
.Address(/i)  of  proxy. 


(a)  If  the  appointment  itself  is  not  sent,  insert  the  words  "  an  attested  copy  of." 

(6)  Describe  the  property  by  its  name,  situation,  or  the  name  of  the  occupier,  or  any  other 
designation  by  which  it  may  be  identified. 

(c)  Describe  the  estate  or  interest,  as  an  estate  in  fee  iiiniyle,  of  freehold,  a  term 
of  years,  and  whether  it  is  held  by  the  appointor  solely,  or  jointly  with  others. 

If  the  property  is  let  by  the  appointor,  insert  the  amount  of  rent  received  from  each 
tenant. 

(e)  Insert  name  of  tenant  or  tenants. 

(/)  If  the  appointor  is  a  lessee  paying  rent,  insert  the  amount  of  all  the  rent  he  pays. 
(q)  Insert  the  name  of  the  lessor. 

Qi)  This  need  not  be  the  proxy's  residence,  but  should  be  some  address  within  the 
district. 


POEMS. 


449 


Form  M 
Appointment  of  Proxij.{a.) 

To  the  chairman  of  the  local  board  for  the  district  of 

This  day  of  18  . 

I  [or  we],  the  undersigned,  being  the  owner  [or  owners]  of  the  property  hereinafter 
described,  which  is  situated  in  the  parish  of  ,  do  hereby  apjjoint  to 

vote  as  my  [or  onr]  proxy  in  all  cases  wherein  he  may  lawfully  do  so,  pursuant  to  the 
provisions  of  the  Public  Health  Act,  1875.  And  I  [or  we]  hereby  state  that  the 
description  of  the  said  property  is  as  follows  :  viz.(a) 

*  .Signature  of  the  owner.(6) 

 .  Address  of  owner. 


Witness. 


(a)  See  the  note  to  Form  L.,  Mite.  This  instrument  must  be  stamped.  See  the  note  to 
rule  15  of  the  2nd  Schedule,  ante,  p.  433. 


Form  N. 

Form  of  Voting  Paper  at  Elections  of  Memhers  of  Local  Boards.(a.) 
*  *  *  *  *  * 


(a)  This  form  is  omitted  as  Laving  now  no  appKcation,  though  it  is  not  actually 
repealed. 


Form  0. 

Form  of  Voting  Paper  for  Poll  tcdcen  mauler  Schedule  JlJ.(a) 
Voting  Paper,  No.  (  ). 

At  a  meeting  held  on  the  day  of  at  in  the  county  of 

it  was  agreed  that  the  following  resolution  should  be  proposed  to  the  owners  and 
ratepayers  of 

(a)  See  Schedule  III.,  rule  (6),  ante,  p.  440. 


(a)  Describe  the  property  by  its  name,  situation,  or  the  name  of  the  occupier,  or  any  other 
designation  by  which  it  may  be  identified. 

(b)  Or  of  three  directors  ;  or  in  the  case  of  a  corporation  say,  Given  under  our  common, 
seal,  and  add  the  name  of  the  person  or  persms  entitled  to  atfix  the  seal. 

2  G 


Schedule  4. 
Forms. 
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(Set  out  the  resolution.) 


Do  you  vote  in  favour  of  or 
against  the  adoption  of 
this  resolution  ? 


In  favour  of. 


Against. 


Number  of  Totea. 


As  Owner. 


A3  Ratepayer. 


(Signed)  

or  the  mark  of_  

Witness  to  the  mark  

or  proxy  for  

Directions  to  the  Voter. 

The  voter  must  write  his  initials  under  tlie  heading  "in  favour"  or  "against," 
according  as  he  votes  for  or  against  the  resolutionj  and  must  subscribe  his  name  and 
address(a)  at  full  length. 

If  the  voter  cannot  write  he  must  make  his  mark  instead  of  initials,  but  such  mark 
must  be  attested  by  a  witness,  and  such  witness  must  write  the  initials  of  the  voter 
against  his  mark. 

If  a  proxy  votes  he  must  in  like  manner  write  his  initials,  subscribe  his  own  name 
and  address,(a)  and  add  after  his  signature  the  words  "as  proxy  for,"  with  the  name 
of  the  body  of  persons(a)  for  whom  he  is  proxy. 

This  paper  will  be  collected  on  the  of  between  the  hours  of 

and 


(a)  The  form  seems  to  overlook  the  fact.that  a  proxy  may  act  for  an  individual  as  well  as 
for  a  body  of  persons.    See  Sched.  IL,  r.  li,  ante,  p.  433. 
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Schedule  5. 

SCHEDULE  V.  „  — , 

Part  1. 

Part  I. 

Enactments  which  have  been  already  repealed  are  in  a  few  instances  included  in  thia 
repeal,  in  order  to  avoid  the  necessity  of  reference  to  previous  statutes. 


Session  and  Chapter. 


11  &  12  Vict.  c.  63  - 
14  &  15  Vict.  c.  28  - 

16  &  17  Vict.  c.  41  - 

18  &  19  Vict.  c.  116- 

18  &  19  Vict.  c.  121  - 

21  &  22  Vict.  c.  98  - 

23  &  24  Vict.  c.  77  - 

24  &  25  Vict.  c.  61  - 
26  &  27  Vict.  c.  17  - 
26  &  27  Vict.  c.  117- 

28  &  29  Vict.  c.  75  - 

29  &  30  Vict.  c.  41  - 

29  &  30  Vict.  c.  90  - 

30  &  31  Vict.  c.  113- 

31  &  32  Vict.  c.  115- 


Title  or  Short  Title. 


The  Public  Health  Act,  1848  - 

The  Common  Lodging  Houses 
Act,  1851 


The  Common  Lodging  Houses 
Act,  1853 


The  Diseases  Prevention  Act, 
1855 


The  Nuisances  Removal  Act  for 
England,  1855 


The   Local    Government  Act, 
1858 

An  Act  to  amend  the  Acts  for 
the  Removal  of  Nuisances  and 
the  Prevention  of  Diseases. 

The  Local  Government  Act  (1 858) 
Amendment  Act,  1861 

The  Local  Government  Act 
Amendment  Act,  1863 

The  Nuisances  Removal  Act  for 
England  (Amendment)  Act, 
1863 

The  Sewage  Utihsation  Act, 
1865 


The  Nuisances  Removal  (No.  1) 
Act,  1866 


The  Sanitary  Act,  1866 


The  Sewage   Utilisation  Act, 
1867 


The  Sanitary  Act,  1868 


Extent  of  Repeal. 


The  whole  Act. 

The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
politan Police  District. 

The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
politan Police  District. 

The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
polis. 

The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
polis. 

The  whole  Act. 


The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
polis. 

The  whole  Act. 


The  vphole  Act. 


The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
polis. 

The  whole  Act,  except  so  far 
as  relates  to  Scotland  and 
Ireland. 

The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
polis. 

Parts  I.,  II.,  and  III.,  except 
so  far  as  relates  to  the 
Metropolis  or  to  Scotland 
or  Ireland. 

The  whole  Act,  except  so  far 
as  relates  to  Scotland  or 
Ireland. 

The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
polis. 
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Session  and  Chapter. 

Title  or  Short  Title. 

Extent  of  Repeal. 

32  &  33  Vict.  c.  100  - 

X  lit;  kjtllilljdji  J   XjUtLllfS  xxLtj  i-OOi/ 

X  lit;  WiiUiti  xiLLj  CA-UcUL  bU  LoiL 

as  relates  to  the  Metro- 
polis. 

33  &  34  Vict.  c.  53  - 

Thp  Snm'tarv  Af>t  1870 

X  lie  VV  liUiC                 cA,L/CUIj  oU  Xtll 

as  relates  to  the  Metro- 
polis. 

35  &  36  Vict.  c.  79  - 

The  Public  Health  Act,  1872  - 

The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
polis. 

37  &  38  Vict.  c.  89  - 

The  Sanitary  Law  Amendment 
Act,  1874. 

The  whole  Act,  except  so  far 
as  relates  to  the  Metro- 
polis or  the  Metropolitan 
Police  District. 

Of  the  above  Acts,  the  following  (namely,)  "The  Pnblic  Health  Act,  1848,"  and 
'The  Local  Government  Act,  1858,"  and  "The  Local  Government  Act  (1858)  Amend- 
ment Act,  1861,"  and  "The  Local  Government  Act  Amendment  Act,  1863,"  are  in 
this  Act  referred  to  as  "The  Local  Government  Acts."(a) 

(«)  This  definition  ought  more  properly  to  have  been  inserted  in  section  4,  ante,  p.  21. 
It  will  be  observed  that  the  37  &  38  Vict.  c.  89,  is  not  included  in  this  definition,  apparently 
through  inadvertence. 

All  the  above  Acts,  so  far  as  they  relate  to  the  metropolis,  have  been  repealed  and  consoli- 
dated by  the  Public  Health  (London)  Act,  1891. 


Part  IL(a) 


Session  and  Chapter. 

Title  or  Short  Title. 

Extent  of  Repeal. 

12  &  13  Vict.  c.  94  - 

13  &  14  Vict.  c.  90  - 
15  &  16  Vict.  c.  42  - 

The  Public  Health  Supplemental 
Act,  1849 

The  Public  Health  Supplemental 
Act,  1850  (No.  2) 

The  First  Public  Health  Supple- 
mental Act,  1852 

The  whole  Act,  except : 
Section  1  (Confirmation  of 
certain  provisional  orders 
of  the  General  Board  of 
Health),  and  section  12 
(short  title  of  Act),  and 
the  schedule. 
The  whole  Act,  except : 
Section   1   (certain  provi- 
sional orders  of  General 
Board    of  Health  con- 
firmed),  and  section  7 
(short  title  of  Act),  and 
the  schedule. 
Sections  6  to  12,  both  inclu- 
sive (first  election  or  first 
selection  and  election  of 
certain  local  boards),  and 
section  13  (11  &  12  Vict, 
c.  63,  ss.  68,  69,  as  to  re- 
pair of  highways),  and 
section  14  (interpretation 
of  year),  and  section  15 
(Act  incorporated  with 
Public  Health  Act). 

(a)  This  part  has  been  repealed  by  the  Statute  Law  Revision  Act,  1883  (46  &  47  Vict  c.  39). 
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Part  Ill.(a) 

11  &  12  Vict.  c.  63,  s.  83.  Schedule  5. 

Part  3 

No  vaiilt  or  grave  sliall  be  constructed  or  made  within  the  walls  of  or  underneath  As  to  inter- 
any  church  or  other  place  of  public  worship  built  in  any  urban  district  after  the  ments  within 
thirty-first  day  of  August,  one  thousand  eight  hundred  and  forty-eight ;  and  whoso-  churches, 
ever  shall  bury,  or  cause,  permit,  or  suffer  to  be  buried  any  corpse  or  coffin  in  any 
vault  or  grave  constructed  or  made  contrary  to  this  enactment,(&)  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds,(c)  which  may  be  recovered 
by  any  person,((Z)  with  full  costs  of  suit,  in  an  action  of  debt.(e) 

(«)  In  order  to  form  a  proper  consolidation  of  the  law,  it  was  deemed  necessary  entirely  to 
repeal  all  the  statutes  applicable  to  the  general  subject  of  sanitary  law.  But  in  some  of 
these  statutes  were  found  certain  provisions  which  could  not  be  introduced  into  the  body  of 
the  Act,  but  which  required  to  be  kept  in  force.  Accordingly,  those  provisions  are  re-enacted 
in  this  part  of  the  schedule. 

(&)  The  judge  of  the  Consistory  Court  of  London  has  decided  that  these  words  do  not  extend 
to  the  placing  of  a  sealed  urn  containing  the  cremated  ashes  of  a  deceased  person  in  the  wall 
of  a  church.    In  re  Kerr,  "  Times,"  9th  June,  1894:  ;  16  M.  C.  C.  301. 

(c)  See,  as  to  the  recovery  of  this  penalty,  section  251,  ante,  p.  333. 

(fZ)  That  is,  by  any  person,  without  the  consent  of  the  Attorney-General  under  section  253.  *«• 
See  the  notes  to  that  section,  ante,  p.  336,  and  Fletehcr  v.  Hudson  there  cited. 

(e)  The  form  of  action  here  referred  to  is  now  abolished,  but  the  right  of  action  is  not 
affected  by  recent  legislation  relating  to  procedure. 

21  &  22  Vict.  c.  98,  s.  49.(«) 

When  a  vestry  of  any  parish  comprised  in  a  local  government  district  resolves  Local  board 
to  appoint  a  burial  board,  the  local  board  may  at  the  option  of  the  vestry  be  the  to  be  bmlal 
burial  board  for  such  parish,  and  all  expenses  incurred  by  such  burial  board  shall  be  hoard  in 
defrayed  out  of  a  rate  to  be  levied  in  such  parish  in  the  same  manner  as  a  general      ^^'^  cases, 
district  rate.(6) 

Provided,  that  if  such  parish  has  been  declared  a  ward  for  the  election  of  members 
of  the  local  board,  such  members  shall  form  the  burial  board  for  the  parish,  and  shall 
be  deemed  to  be  a  burial  board  elected  under  the  Burial  Acts  for  the  time  being 
in  force. 

(a)  See  also  29  &  30  Vict.  c.  90,  s.  44,  ^^o.s^,  and  the  Burial  Acts  printed  in  the  Appendix. 
(J)  Under  the  Burial  Acts  the  poor  rate  was  chargeable. 

As  to  the  liability  of  a  burial  board  to  be  assessed  to  income  tax  in  respect  of  surplus 
income,  see  Padd Imjton  Burial  Board  v.  Cuimnissioners  of  Inland  Revenue,  13  Q.  B.  D.  9  ; 
53  L.  J.  Q.  B.  224  ;  50  L.  T.  CN.S.)  211  ;  32  W.  R.  551  ;  48  J.  P.  311. 

24  &  25  Vict.  c.  61,  s.  21. 

Any  urban  authority  constituted  a  burial  board  may  from  time  to  time  repair  and  xjrban  autho- 
uphold  the  fences  surrounding  any  burial  ground  which  has  been  discontinued  as  ritics  may 
such  within  their  jurisdiction,  or  take  down  such  fences  and  substitute  others  in  lieu  I'epair  fences 
thereof,  and  shall  from  time  to  time  take  the  necessary  steps  for  preventing  the  ^"^^ 
desecration  of  such  burial  ground  and  placing  it  in  a  proper  sanitary  condition  ;  and  grounds, 
they  may  from  time  to  time  pass  bye-laws  (subject  to  the  provisions  of  this  Act)(a) 
for  the  preservation  and  regulation  of  all  burial  grounds  within  their  jurisdiction  ; 
and  the  expense  of  carrying  this  section  into  execution  may  be  defrayed  out  of 
any  rates(6)  authorised  to  be  levied  by  any  urban  authority  constituted  a  burial 
board. 


(a)  See  section  182,  ante,  p.  256. 

(b)  That  is,  out  of  the  general  district  rate  or  out  of  the  poor  rates. 


454 


THE  PUBLIO  HEALTH  ACT,  1875. 


Schedule  5.  26  &  27  Vict.  c.  17,  s.  6. 

Where  any  local  government  district  or  any  other  place  is  surrounded  by  or  adjoins 
a  highway  district  constituted  under  the  Highway  Acts,  such  first-mentioned  district 
or  other  place  shall,  for  the  purpose  of  any  meeting  of  the  highway  board,  be  deemed 
to  be  within  such  highway  district. 

29  &  30  Vict.  c.  90,  s.  44. 

Wlien  the  district  of  a  burial  board  is  included  in  or  conterminous  with  the 
district  of  an  urban  authority,  the  burial  board  may,  by  resolution  of  the  vestry,  and 
by  agreement  of  the  burial  board  and  urban  authority,  transfer  to  the  urban  authority 
all  their  estate,  property,  rights,  powers,  duties,  and  liabilities,  and  from  and  after 
such  transfer,  the  urban  authority  shall  have  all  such  estate,  property,  rights,  powers, 
duties,  and  liabilities,  as  if  they  had  been  duly  appointed  a  burial  board  under  the 
Burial  Acts  for  the  time  being  in  force. 

34  &  35  Vict.  c.  33,  s.  2,  enacted  that  "  This  Act  shall  be  construed  as  one  with  the  Acta 
mentioned  in  the  schedule  to  this  Act,  and  those  Acts  and  this  Act  may  be  cited  together  as 
the  Burial  Acts,  1852  to  1871,  and  each  of  them  may  be  cited  as  the  Burial  Act  of  the  year 
in  which  it  was  passed.  The  schedule  sets  forth  the  following  Acts  and  their  titles  : 
15  &  16  Vict.  c.  85  ;  16  &  17  Vict.  c.  134  ;  17  &  18  Vict.  c.  87  ;  18  &  19  Vict.  c.  128  ; 
20  &  21  Vict.  c.  81  ;  22  Vict.  c.  1  ;  23  &  24  Vict.  c.  64  ;  25  &  26  Vict.  c.  100.  The 
Short  Titles  Act,  1892  (55  &  56  Vict.  c.  10),  s.  1  (2),  provides  that  the  foregoing  Acts, 
together  with  34  &  35  Vict.  c.  33  ;  43  &  44  Vict.  41  ;  44  &  45  Vict.  c.  2  ;  48  &  49  Vict, 
c.  21,  may  be  cited  by  the  collective  title  of  the  Burial  Acts,  1852  to  1885.  It  is  manifestly 
impossible  to  include  all  these  Acts  in  the  present  volume,  but  some  of  the  provisions  more 
directly  affecting  sanitary  authorities  will  be  found  in  the  Appendix.  As  to  the  powers  of 
urban  district  councils  to  act  as  burial  boards  under  local  Acts,  see  the  Burial  Act,  1855 
(18  &  19  Vict.  c.  128),  ss.  19,  20.  On  the  subject  of  the  Burial  Acts,  reference  should  be 
made  to  Brooke  Little's  "  Law  of  Burials." 


Part  3. 

Local  govern- 
ment districts 
to  be  within 
highway 
districts  for 
purpose  of 
highway 
meetings. 

Power  to 
burial  boards 
in  certain 
cases  to 
transfer  their 
powers  to 
urban 
authority. 


29  &  30  Vict.  c.  90,  s.  51, 

Power  to  AH  penalties  imposed  by  the  Act  of  the  sixth  year  of  King  George  the  Fourth 

'^enalties        chapter  seventy-eight,  intituled  "An  Act  to  repeal  the  several  laws  relating  to 
imposed  by      quarantine  and  to  make  other  provisions  in  lieu  thereof,"  may  be  reduced  by  the 
6  Geo.  4,  c.  78.  justices  or  court  having  jurisdiction  in  respect  of  such  penalties  to  such  sum  as  the 
justices  or  court  think  just. 

This  provision  has  been  extended  to  London  by  54  &  55  Vict.  c.  76,  s.  142. 

29  &  30  Vict.  c.  90,  s.  52. 

Description  of  Every  vessel  having  on  board  any  person  affected  with  a  dangerous  or  infectious 
vessels,  within  (ijgQj,(jer  shall  be  deemed  to  be  within  the  provisions  of  the  Act  of  the  sixth  year  of 
provisions  of  i      -n       i      i  ■  i  i  i 

6  Geo.  4,  c.  78.  Kmg  George  the  Fourth,  chapter  seventy-eight,  although  such  vessel  has  not 

commenced  her  voyage,  or  has  come  from  or  is  bound  for  some  place  in  the  United 
Kingdom. 

6  Geo.  4,  c.  78,  is  set  out  in  the  Appendix,  ^7flsi. 

This  provision  has  been  extended  to  London  by  54  &  55  Vict.  c.  76,  s.  142. 

35  &  36  Vict.  c.  76,  s.  34. 

As  to  consent  Where  in  any  local  Acts  the  consent,  sanction,  or  confirmation  of  one  of  Her 

of  Local  Majesty's  principal  Secretaries  of  State  is  required  with  respect  to  the  borrowing 

Board"™^'^*'  of  any  money,  to  the  giving  effect  to  any  bye-laws,  or  to  the  appointment  of  any 

quired  in  officer  for  sanitary  purposes^  the  consent,  sanction,  or  confirmation  of  the  Local 

certain  cases.  Government  Board  shall  be  required  instead  of  that  of  the  Secretary  of  State. 
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The  consent  of  the  Local  Government  Board,  and  not  that  of  the  Treasury,  shall  Schedule  5. 
be  required  to  the  borrowing  of  money  for  the  purposes  of  the  Baths  and  Wash-houses  Pajt^3 
Acts,  (a) 

If  any  question  arises  as  to  what  are  sanitary  purposes  within  the  meaning  of  this 
section,  the  determination  of  the  Local  Government  Board  on  such  question  shall  be 
conclusive. 

This  provision  is  extended  to  London  by  54  &  55  Vict.  c.  76,  s.  142. 

(a)  See  the  definition  of  these  Acts  in  section  4,  ante,  p.  21.    The  Acts  themselves  will 
be  found  in  the  Appendix. 

35  &  36  Vict.  c.  79,  s.  35. 

The  powers  and  duties  of  the  Board  of  Trade  under  the  Alkali  Act,  1863,  and  any  Transfer  of 

Act  amending  the  same,(a)  and  under  the  Metropolis  Water  Acts,  1852  and  1871,(6)  ^^t^gf^f"'^ 

shall  be  exercisable  and  performed  by  the  Local  Government  Board,  and  the  "  Local  jjoard  of 

Government  Board  "  shall  be  deemed  to  be  substituted  for  "  the  Board  ot  Trade '  Trade  under 

wherever  the  latter  expression  occurs  in  the  said  Acts.  ■^}^^^^ 

1863,  and 

This  provision  is  extended  to  London  by  54  &  55  Vict.  c.  142.  MetropoHs 
(fl)  The  Alkali  Act,  1863,  and  the  Acts  amending  the  same  (26  &  27  Vict.  c.  124;  Watei'Acts, 
3]  &  32  Vict.  c.  36  ;  37  &  38  Vict.  c.  43)  have  been  repealed  by  the  Alkali,  fcc,  Works  1852  and 
Regulation  Act,  1881  (44  &  45  Vict.  c.  37).    This  statute  imposes  upon  sanitary  authorities  1871,  to 
important  duties  with  respect  to  alkali  works.    It  is  printed  in  the  Appendix,  as  also  in  the  Local  Govern- 
amending  Act,  55  &  56  Vict.  c.  30.  ment  Board. 

(J)  See  15  &  16  Vict.  c.  84  ;  34  &  35  Vict.  c.  113. 

35  &  36  Vict.  c.  79,  s.  36. 

All  powers,  duties,  and  acts  vested  in,  imposed  on,  or  required  to  be  done  by  or  to  Transfer  of 
one  of  Her  Majesty's  principal  Secretaries  of  State  by  the  several  Acts  of  Parliament  powers  and 
relating  to  highways  in  England  and  Wales,  and  to  turnpike  roads  and  trusts  and  ^^^^^^^ 
bridges  in  England  and  Wales,  shall  be  imposed  on  and  be  done  by  or  to  the  Local  gtate  under 
Government  Board,  subject  to  the  conditions,  liabilities,  and  incidents  to  which  such  Highvcay  and 
powers,  duties,  and  acts  were  respectively  subject  immediately  before  the  passing  of  Turnpike 
the  Public  Health  Act,  1872,  or  as  near  thereto  as  circumstances  admit.  GovemmenT^ 

This  provision  is  extended  to  London  by  54  &  55  Vict.  c.  76,  s.  142.  Board. 

35  &  36  Vict.  c.  79,  s.  37. 

All  inspectors,  clerks,  and  other  officers  who  are  by  virtue  of  section  thirty-seven  Transfer 

of  the  Public  Health  Act,  1872,(«)  attached  to  and  under  the  control  of  the  Local  of  officers 

Government  Board,  shall  hold  their  offices  and  places  upon  the  same  terms  and  ^°  Local 

T,.  1  ,       ,         -,  .  -,  .  .,-       -.1  ,  Government 

conditions,  and  shall  have  the  same  powers,  privileges,  and  mimumties  with  respect  Board. 

to  the  performance  of  their  duties,  as  if  this  Act  had  not  passed. 

The  Local  Government  Board  may  by  order  distribute  the  business  to  be  performed 

under  the  Local  Government  Board  amongst  such  officers  and  persons  in  such  manner 

as  the  Local  Government  Board  may  think  expedient. 

(rt)  34  &  35  Vict.  c.  70,  transferred  certain  powers  to  the  Local  Government  Board,  and 
at  the  same  time  placed  the  officers  of  departments  previously  engaged  thereon  under  the 
control  of  the  new  board.  35  &  36  Vict.  c.  79,  transferred  other  powers  and  in  section  37 
makes  a  similar  provision  as  to  the  officers  engaged  therein.  34  &  35  Vict.  c.  70,  remains 
unrepealed  (see  the  Act  in  the  Appendix),  but  as  35  &  36  Vict.  c.  79  is  wholly  repealed,  the 
37th  section  is  here  re-enacted. 

35  &  36  Vict.  c.  79,  s.  38. 

Notwithstanding  anything  contained  in  any  Act  of  Parliament  now  in  force,  there  ^^^^j^^"^ 
shall  be  paid  out  of  moneys  to  be  provided  by  Parliament  to  the  medical  officer  of  ^ggg^^ 
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Schedule  5.  the  Local  Government  Board  such  salai-y  as  the  Treasury  may  from  time  to  time 
determine. 


Part  3, 


See,  as  to  the  appointment  of  this  officer,  21  &  22  Vict.  c.  97,  s.  4  ;  but  note  that  that 
section  is  repealed  by  the  Statute  Law  Revision  Act,  1875,  so  far  as  relates  to  his  salary. 


35  &  36  Vict.  c.  79,  s.  48. 

Every  general  order  of  the  Local  Government  Board,  made  in  pursuance  of  the 
Poor  Law  Amendment  Act,  1834,  and  the  several  Acts  amending  the  same,  shall  be 
published  in  the  London  Gazette,  and  when  so  published  shall  take  effect  in  like 
manner,  and  shall  be  of  as  much  force  and  validity  as  any  general  order  of  the  Poor 
Law  Board  made  and  sent  in  the  manner  prescribed  by  the  last-mentioned  Acts,  and 
no  further  proceeding  shall  be  necessary  in  such  behalf  ;  and  as  regards  any  single 
order  of  the  said  Board  made  in  pursuance  of  the  said  last-mentioned  Acts,  it  shall 
not  be  necessary  henceforth  to  send  a  copy  thereof  to  the  clerk  to  the  justices  of  the 
petty  sessions. 

See  upon  this  section,  which  refers  to  orders  relating  to  the  relief  of  the  poor,  4  &  5 
Will.  4,  c.  76,  ss.  16,  17,  18  ;  10  &  11  Vict,  c,  109,  ss.  14,  17 ;  31  &  32  Vict.  c.  122, 
ss.  1,  2. 

And  as  to  the  publication  of  the  orders  and  their  admissibility  as  evidence,  see  section  135, 
ante,  p.  152,  and  the  notes  to  that  section. 
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THE  PUBLIC  HEALTH  (WATER)  ACT,  1878. 

(41  &  42  Vict.  Cap.  25.) 

An  Act  to  amend  the  Public  Health  Act,  1875,  so  far  as  relates  to  the 
supply  of  Water.  [4th  July,  1878.] 

Whereas  it  is  expedient  to  amend  the  provisions  of  the  PubHc  Health  Section  1. 
Act,  1875  :  3g  ^  ^Y'vii. 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  ^' 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same  as  follovi^s  : 

1.  This  Act  maybe  cited  as  the  Public  Health  (Water)  Act,  1878,  Short  title 
and  shall  be  construed  as  one  with  the  PubHc  Health  Act,  1875. 

2.  This  Act  shall  come  into  operation  on  the  twenty-fifth  day  of  Commence- 
March,  one  thousand  eight  hundred  and  seventy-nine,  which  day  is  in  ^'^^'^^  ° 
this  Act  referred  to  as  the  commencement  of  this  Act. 

3.  It  shall  be  the  duty  of  every  rural  sanitary  authority,(a)  regard  Duty  of  rural 
being  had  to  the  provisions  in  this  Act  contained,  to  see  that  every  a"tlipi'ity  to 
occupied  dwelling-house  within  their  district  has  within  a  reasonable  require  pro- 
distance  an  available  supply  of  wholesome  water  sufficient  for  the  con-  vision  of  suffi- 
sumption  and  use  for  domestic  purposes  (6)  of  the   inmates  of  the 

1       ^  J.     J.         V  ^  supply,  and 

nouse.       ^  ^  ^  procedure  for 

Where  it  appears  to  a  rural  sanitary  authority,  on  the  report  of  their  enforcing  such 
inspector  of  nuisances,  or  their  medical  officer  of  health,  that  any  occu-  lequu'ement. 
pied  dwelling-house  within  their  district  has  not  such  supply  within  a 
reasonable  distance,  and  the  authority  are  of  opinion  that  such  supply 
can  be  provided  at  a  reasonable  cost  not  exceeding  a  capital  sum  the 
interest  on  which  at  the  rate  of  five  per  centum  per  annum  would 
amount  to  twopence  a  week,  or  at  such  other  cost  not  exceeding  a 
capital  sum  the  interest  on  which  at  the  rate  of  five  per  centum  per 
annum  would  amount  to  threepence  per  week,  as  the  Local  Government 
Board  may  on  the  application  of  the  local  authority  determine  under  all 
the  circumstances  of  the  case  to  be  reasonable, (c)  and  that  the  expense 
of  providing  the  supply  ought  to  be  paid  by  the  owner  or  defrayed 
as  private  improvement  expenses,  (t?)  proceedings  may  be  taken  as 
follows : 

(1.)  The  authority  may  serve  on  the  owner(^)  of  the  house  a  notice 
requiring  him,  within  a  time  specified  in  the  notice  and  not 
exceeding  six  months  from  the  date  of  the  service  thereof, 
to  provide  such  supply,  and  to  do  all  such  works  as  may  be 
necessary  for  that  purpose. (/) 
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Section  3.  (2.)  If  at  the  expiration  of  the  time  so  specified  the  notice  is  not 
complied  with,  the  authority  may  serve  on  the  owner  a  second 
notice(^)  informing  him  that  if  the  requirements  of  the  first 
notice  are  not  compHed  with  within  one  month  from  the  date 
of  the  service  of  the  second  notice,  the  authority  will  them- 
selves provide  such  supply,  and  that  the  expense  of  providing 
the  supply  will  in  that  case  be  payable  by  the  owner  or  as  a 
private  improvement  expense. 

(3.)  If  at  the  expiration  of  one  month  from  the  date  of  the  service  of 
the  second  notice  the  requirements  of  the  first  notice  are  not 
complied  with,  the  authority  may,  subject  as  in  this  Act  is 
mentioned,  themselves  provide  the  supply,  and  for  that  purpose 
they  may  enter  upon  the  premises  and  execute  all  such  works 
as  appear  to  them  necessary  for  obtaining  a  supply  of  water 
for  the  house,  and  for  the  purposes  of  such  entry  sections  102 
38  &  39  Vict,  and  103  of  the  Pubhc  Health  Act,  1875,(^)  shall  apply  until 

^-  the  works  are  completed,  in  the  same  manner  as  if  an  order  of 

a  court  of  summary  jurisdiction  had  been  made  for  the  abate- 
ment of  a  nuisance  on  the  premises,  and  that  order  had  not 
been  complied  with. 

(4.)  Any  expenses  incurred  by  the  authority  in  providing  such  supply 
and  doing  such  works  may,  when  the  supply  has  been  provided, 
be  recovered  in  a  summary  manner  from  the  owner  of  the 
house,  (/i)  or  may,  at  the  option  of  the  authority,  be  declared, 
by  their  order,  to  be  private  improvement  expenses,  (c?) 

(5.)  Where  the  owners  of  two  or  more  houses  have  failed  to  comply 
with  the  requirements  of  the  notices  served  on  them  under 
this  section,  and  the  authority  might,  under  this  Act,  execute 
the  necessary  works  for  providing  a  water  supply  for  each 
house,  (i'')  the  authority  may,  if  it  appears  to  them  desirable, 
and  no  greater  expense  wou,ld  be  occasioned  thereby,  execute 
works  for  the  joint  supply  of  water  to  those  houses,  and  appor- 
tion the  expenses  as  they  deem  just. 

The  authority  may,  on  cause  being  shown  to  their  satisfaction  why 
the  requirements  of  a  notice  served  by  them  under  this  section  should 
not  be  complied  with,(^')  withdraw  the  notice  or  modify  the  requirements 
thereof. 

Provided  that  nothing  in  this  section  contained  shall  be  deemed  to 
relieve  the  authority  from  the  duty  imposed  upon  them  by  the  Public 
38  &  39  Vict.  Health  Act,  1875,  of  providing  their  district  or  any  contributory  place 
or  part  of  a  contributory  place  therein  with  a  supply  of  water  in  cases 
where  danger  arises  to  the  health  of  the  inhabitants  from  the  insufficiency 
or  unwholesomeness  of  the  existing  supply,  and  a  general  scheme  of 
supply  is  required,  and  such  supply  can  be  got  at  a  reasonable  cost.(Z) 

(a)  Note  that  this  applies  only  to  a  rural  authority,  not  to  an  urban  authority- 
But  an  urban  authority  may  obtain  the  power  of  a  rural  authority  i\nder  section  11, 
post,  p.  463. 

It  has  been  held  that  the  provisions  of  this  Act  do  not  repeal  section  62  of  the 
Public  Health  Act,  1875,  ante,  p.  87.  Colne  Valley  Waterworks  Company  v. 
Treharne,  50  L.  T.  (n.s.)  617;  48  J.  P.  279.  A  notice  may  still  be  given,  therefore, 
under  that  section. 
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(b)  As  to  wliat  are  domestic  purposes,  see  the  Waterworks  Clauses  Act,  1847,     Note  to 
section  53,  in  the  Appendix.  Section  3. 

(c)  The  meaning  of  this  appears  to  be  that  when  a  liouse  has  not  a  sufficient  supply  ' 
of  wholesome  water,  the  rural  authority  may  proceed  under  the  following  part  of 

the  section,  provided  the  cost  of  providing  a  sufficient  supply,  i.e.,  of  executing  the 
works  necessary  for  the  supply,  does  not  exceed  81.  13s.  4d.  If  the  costs  would 
exceed  that  sum,  the  rural  authority  must  apply  to  the  Local  Government  Board  to 
determine  what  is  a  reasonable  sum,  not  exceeding  13^.  in  any  case.  Compare  with 
this  the  Public  Health  Act,  1875,  s.  62,  ante,  p.  87. 

(d)  See  the  Act  of  1875,  s.  213,  ante,  p.  291. 

(e)  See  the  definition  of  oioner,  ante,  p.  6.  And  as  to  the  service  of  the  notice,  see 
the  Act  of  1875,  ss.  266,  267,  ante,  p.  358.  Forms  of  these  notices  are  set  out  in  the 
schedule  to  this  Act. 

(/)  These  words  may  require  the  rural  authority  to  specify  the  particular  works 
they  may  think  necessary.  See  the  note  to  similar  words  as  used  in  the  Act  of  1875, 
s.  96,  ante,  p.  120  ;  but  see  Form  A.  in  the  schedule  to  this  Act. 

(g)  Ante,  pp.  124,  125.    No  order  is  necessary  to  justify  this  entry. 

(h)  As  to  the  recovery  of  these  expenses,  see  the  Public  Health  Act,  1875,  s.  251, 
ante,  p.  333. 

{%)  Note  the  words  "  for  each  house."  The  previous  provisions  of  the  section 
must,  therefore,  have  been  complied  with  in  respect  of  each  house,  considered 
separately. 

(/c)  Cause  may  be  shown  in  the  memorial  mentioned  in  the  next  section,  or  the 
owner  may  be  heard  personally  by  the  local  authority. 

{I)  See  as  to  the  consequences  of  default  in  the  performance  of  his  duty,  the 
Public  Health  Act,  1875,  s.  299,  ante,  p.  394. 

4.  Where  an  owner  of  a  house  has  been  reqiiired  by  the  notice  of  a  Appeal  by 
rural  sanitary  authority  to  provide  a  supply  of  vs^ater  for  his  house,  and  owner  against 
objects  to  such  requirement  on  any  of  the  following  grounds  ;  (that  is  ^o*^pTOv|^e"*^ 

to  say,)  water  supply. 

(1.)  That  the  supply  is  not  required  ;  or 

(2.)  That  the  time  limited  by  the  notice  for  providing  the  supply  is 
insufficient  ;  or 

(3.)  That  it  is  impracticable  to  provide  the  supply  at  a  reasonable 
cost  or 

(4.)  That  the  authority  ought  themselves  to  provide  a  supply  of  water 
for  the  district  or  contributory  place  ih)  in  which  the  house  is 
situated,  or  to  render  the  existing  supply  of  water  wholesome  ; 
or 

(5.)  That  the  whole  or  part  of  the  expense  of  providing  the  supply, 
or  of  rendering  the  existing  supply  wholesome,  ought  to  be  a 
charge  on  the  district  or  contributory  place  ; 
he  may,  within  twenty-one  days  after  service  on  him  of  the  second  notice, 
address  a  memorial(c)  to  the  authority,  stating  his  objections,  and  in  that 
case  it  shall  not  be  lawful  for  the  authority  to  proceed  with  the  execution 
of  the  works  which  they  might  otherwise  execute  under  this  Act  until 
they  have  been  authorised  to  execute  the  same  by  a  court  of  summary 
jurisdiction((:^)  or  by  the  Local  Government  Board  in  manner  hereinafter 
provided. 

If  the  objections  stated  in  the  memorial  do  not  include  either  the 
fourth  or  fifth  of  the  above-mentioned  grounds,  the  authority  may  apply 
to  a  court  of  summary  jurisdiction((^)  for  an  order  authorising  them  to 
proceed  with  the_  works,  and  thereupon  the  court  shall  summon  the 
owner,  and,  if  satisfied  on  hearing  the  case  that  the  objections  are  not 
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Section  4. 


38  &  89  Vict, 
c.  55, 


Appeal 
against 
apportion- 
ment of 
expenses, 


well  founded,  shall  make  an  order  authorising  the  authority  to  proceed 
with  the  works  in  the  event  of  their  not  being  executed  by  the  owner 
within  a  time  limited  by  the  order.  (^) 

If  the  objections  stated  in  the  memorial  are  or  include  the  fourth  and 
fifth  of  the  above-mentioned  grounds,  or  either  of  them,  the  authority 
shall  forward  a  copy  of  the  memorial  to  the  Local  Government  Board, 
who  may  either  cancel  the  requirement  of  the  authority,  or  confirm  the 
same,  with  or  without  modifications. (/) 

If  the  Local  Government  Board  confirm  the  requirement  they  shall 
issue  an  order((/)  authorising  the  authority,  subject  to  such  modifications, 
if  any,  as  they  prescribe,  to  execute  the  works  in  the  event  of  such 
works  not  being  executed  by  the  owner  within  a  time  Hmited  by  the 
order. 

Any  such  order(/)  may,  if  the  liocal  Government  Board  think  it 
equitable  so  to  do,  apportion  the  expense  of  providing  the  supply  between 
the  owner  of  the  house  and  the  authority  of  the  district  comprising  the 
contributory  place(6)  in  which  the  house  is  situate,  or  between  the 
owner  and  any  other  person  or  persons. 

If  the  Local  Government  Board  cancel  the  requirement  on  the  grounds 
that  the  authority  ought  themselves  to  provide  a  supply  of  water  for  the 
district  or  contributory  place  in  which  the  house  is  situate,  or  to  render 
the  existing  supply  wholesome,  the  memorial  shall  be  deemed  to  have 
been  a  complaint  of  default  made  to  the  Local  Government  Board 
against  the  authority  under  the  299th  section  of  the  Public  Health  Act, 
1875.(A) 

(a)  This  means  apparently  that  the  supply  cannot  be  provided  withont  the 
expenditure  of  a  sum  greater  than  tlie  maximum  fixed  by  the  last  section. 

(b)  As  to  what  is  a  contributoiy  place,  see  section  229,  ante,  p.  308. 

(c)  No  form  is  prescribed  for  this  memorial.  It  should,  however,  be  carefully 
drawn  up,  and  it  should,  in  fact,  follow  the  words  of  this  section  as  nearly  as  possible. 
It  is  not  necessary  to  state  evidence  in  support  of  the  objections. 

(d)  See  the  definition,  ante,  p.  22. 

(e)  Note  that  the  order  does  not  require  the  owner  to  execute  the  works  unless  he 
chooses,  and  that  it  merely  authorises  the  rural  authority  to  do  so. 

(/)  No  provision  is  made  for  the  hearing  of  the  case  by  the  Local  Government 
Board.  They  may  direct  an  inquiry  under  the  Public  Health  Act,  1875,  s.  293,  ante, 
p.  389.  But  if  they  do  not  direct  an  inquiry,  it  would  seem  that  the  memorial 
addressed  to  them  should  contain  a  full  statement  of  the  facts  relied  upon  in  supj^ort 
of  the  objections.  The  functions  of  the  Local  Government  Board  under  this  section 
appear  to  be  judicial,  and  if  so,  the  observations  of  the  Court  of  Appeal  in  Reg.  v. 
Local  Government  Board,  ante,  p.  360,  as  to  allowing  the  memorialists  to  reply  to  the 
answer  of  the  local  authority,  would  seem  to  apply. 

(g)  This  order  will  be  conclusive  as  to  the  power  of  the  local  authority  to  execute 
the  works,  and  as  to  the  apportionment  of  the  expenses.  See  the  Public  Health  Act, 
1875,  section  295,  ante,  p.  389.  Note  that  this  order,  however,  like  that  of  the  court 
of  summary  jurisdiction  above  mentioned,  merely  authorises  the  rural  authority  to 
execute  the  works. 

(h)  See  this  section,  ayite,  p.  394. 

5.  Where  the  expenses  of  providing  a  joint  supply  of  water  for  two 
or  more  houses  are  apportioned  under  this  Act(ct)  by  a  rural  sanitary 
authority  among  the  owners  of  the  several  houses,  notice  of  such  appor- 
tionment (&)  shall  be  forthwith  given  to  each  of  such  owners,  and  if  any 
owner  objects  to  the  apportionment  as  unjust,  he  may,  within  twenty- 
one  days  after  service  on  him  of  notice  thereof,  apply  to  a  justice,  and 
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thereupon  the  justice  may  summon  the  authority,  and  also  the  other   Section  5, 
owners,  to  show  cause  before  a  court  of  summary  jurisdiction((7)  why 
the  apportionment  should  not  be  varied,  and  the  court  may  either  dismiss 
the  application  or  make  such  order  varying  the  apportionment  as  to  the 
court  may  appear  reasonable. (f?) 

(a)  That  is,  imder  section  3,  sub-section  (5),  supra. 

(6)  As  to  tlie  service  of  such  notices,  see  the  Public  Health  Act,  1875,  ss.  266,  267, 
ante,  pp.  358,  359. 

(c)  See  the  definition,  mite,  p.  22.  Any  one  justice  may  issue  the  summons, 
but  the  hearing  must  be  before  a  court  of  two  or  more  justices  or  a  stipendiary 
magistrate. 

(d)  This  order  may  be  appealed  from  under  the  Public  Health  Act,  1875,  s,  269, 
ante,  p.  363. 

Q,  It  shall  not  be  lawful  in  any  rural  district  for  the  owner  of  any  Houses  in 
dwelling-house  which  may  be  erected  after  the  date  of  the  commence-  not'^to''^be*'^^'^*^ 
ment  of  this  Act,  or  of  any  dwelling-house  which  after  that  date  may  be  erected  or 
pulled  down  to  or  below  the  ground  floor  and  rebuilt,  to  occupy  the  rebuilt  witli- 
same,  or  cause  or  pei'mit  the  same  to  be  occupied,  unless  and  until  he  ^^t™^*^^^]^* 
has  obtained  from  the  sanitary  authority  of  the  district  a  certificate  that 
there  is  provided,  within  a  reasonable  distance  of  the  house,  such  an 
available  supply  of  wholesome  water  as  may  appear  to  such  authority, 
on  the  report  of  their  inspector  of  nuisances  or  of  their  medical  officer 
of  health,  to  be  sufficient  for  the  consumption  and  use  for  domestic 
purposes  of  the  inmates  of  the  house. (a) 

If  the  sanitary  authority  refuse  to  grant  such  certificate,  the  owner 
may  apply  to  a  court  of  summary  jurisdiction  for  an  order  authorising 
the  occupation  of  the  house  notwithstanding  the  refusal  of  the  certificate, 
and  thereupon  the  court  shall  summon  the  authority,  and  if  the  court, 
after  hearing  the  case,  is  of  opinion  that  the  certificate  ought  to  have 
been  granted,  the  court  may  make  aaa  order  authorising  the  occupation  of 
the  house.  (6) 

Any  owner(c)  who  occupies  a  house  or  cause  or  permits  it  to  be 
occupied  in  contravention  of  this  section  shall  be  liable  on  conviction 
by  a  court  of  summary  jurisdiction  to  a  penalty  not  exceeding  ten 
pounds,  (c?) 

(a)  This  section  should  be  compared  with  the  Public  Health  Act,  1875,  s.  62,  ante, 
p.  87,  which  applies  to  all  houses,  whether  old  or  new.  The  effect  of  this  provision 
is  to  prevent  the  occupation  of  any  new  house  in  a  rural  district  until  it  has  been 
properly  supjDlied  with  water. 

(6)  For  the  definition  of  a  court  of  summary  jurisdiction,  see  section  4,  ante,  p.  22. 
This  clause  gives  the  owner  an  appeal  to  the  court.  There  is  a  further  appeal  to  the 
quarter  sessions  under  section  269,  ante,  p.  363,  against  the  determination  of  the 
court  whether  the  order  is  made  or  refused. 

(c)  See  the  definition,  ante,  p.  6. 

(d)  Por  the  recovery  of  this  penalty,  see  the  Public  Health  Act,  1875,  s.  251,  ante, 
p.  333  ;  see  section  263,  ante,  p.  336. 

7.  It  shall  be  the  duty  of  every  rural  sanitary  authority  from  time  Periodical 
to  time  to  take  such  steps  as  may  be  necessary  to  ascertain  the  condition  inspections  of 
of  the  water  supply  within  their  district,  and  the  authority  may  pay  all  '''^^^^^  ^"^PP^y- 
reasonable  costs  and  expenses  incurred  by  them  for  the  purpose  of  takino- 
such  steps.    The  authority,  or  any  of  their  officers,  or  any  person  duly 
authorised  in  writing  for  that  purpose  by  the  authority,  if  they  or  he 


462 


THE  PUBLIC  HEALTH  (wATEE)  AOT,  1878. 


Section  7.  have  or  has  reasonable  ground  for  believing  that  any  occupied  dwelling- 
~  '       house  within  the  district  is  without  a  proper  supply  of  wholesome  water, 
sufficient  for  the  consumption  and  use  for  domestic  purposes(a)  of  the 
inmates  of  such  house,  shall  be  admitted  into  the  premises  for  which  such 
supply  is  required  or  from  which  the  water  supply  may  be  derived  for 
the  purpose  of  ascertaining  whether  or  not  such  house  has  such  a  supply 
within  a  reasonable  distance  ;  and  for  the  purposes  of  any  such  admission 
38  &  39  Vict,  sections  102  and  103  of  the  Public  Health  Act,  1875,  shall  apply  in  the 
c-  55.  same  manner  as  if  such  admission  were  necessary  for  the  purpose  of 

examining  as  to  the  existence  of  any  nuisance  on  the  premises,  and 
the  person  so  authorised  as  aforesaid  were  an  officer  of  the  rural  sanitary 
authority.  (6) 

(a)  See  the  note  to  these  words  as  used  in  the  Waterworks  Clauses  Act  (10  &  11 
Vict.  c.  17),  s.  53,  in  the  Appendix,  post. 

(b)  See  these  sections,  ante,  pp.  124,  125.  Note  that  the  officer  or  other  person 
cannot  effect  an  entry  by  force.  If  admission  is  denied  him  he  must  obtain  a 
justice's  order. 


"  reasonable 
cost, 


Explanation  8.  Where  application  is  made  to  the  Local  Government  Board  by  a 
of  section  62  local  authority  under  section  62  of  the  PubHc  Health  Act,  1875,  (a) 
Vict  c  55  as  determine  what  is  a  reasonable  cost  within  the  meaning  of  that  section, 
to  the  mean-  the  Board  may,  for  that  purpose,  fix,  by  order,  a  general  scale  of  charges 
ing  of  for  the  whole  or  any  part  of  the  district  of  the  local  authority,  and  the 

cost  of  the  supply  of  water  to  any  house  within  the  area  specified  in  the 
order  shall  be  deemed  to  be  determined  to  be  a  reasonable  cost  within 
the  meaning  of  that  section  if  it  does  not  exceed  the  cost  authorised  by 
such  general  scale  of  charges.  (&) 

(a)  See  this  seetion,  ante,  p.  87. 

(b)  The  Local  Government  Board  have  made  orders  under  the  section  referred  to 
in  many  cases. 

Eating  for  9.  Where  a  rural  sanitary  authority  have  provided  a  stand-pipe  or 
b  ^stand^^^^  stand-pipes  for  the  supply  of  water  to  any  portion  of  their  district  they 
pfpes?   '  recover  water  rates  or  water  rents(a)  from  the  owner  or  occupier  of 

every  dwelling-house  within  two  hundred  feet  of  any  such  stand-pipe,  in 
the  same  manner  in  all  respects  as  if  the  supply  had  been  given  on  the 
premises. 

Provided  that  if  any  such  dwelling-house  has,  within  a  reasonable 
distance,  and  from  other  sources,  a  supply  of  wholesome  water  sufficient 
for  the  consumption  and  use  of  the  inmates  of  the  house,  no  water  rate 
or  water  rent  shall  be  recoverable  from  the  owner  or  occupier  of  the 
house  unless  and  until  the  water  supplied  by  the  authority  by  means  of 
such  stand-pipes  is  used  by  inmates  of  the  houses.  (6) 

(a)  Water  rates  are  made  under  section  56  of  the  Public  Health  Act,  1875,  ante, 
p.  83.  Water  rents  are  payments  made  to  the  authority  under  agreements  between 
the  authority  and  the  consumer.    See  section  56,  note  (a),  ante,  p.  83. 

(6)  PrimA  facie  water  rates  will  be  payable  in  respect  of  every  house  within  200 
feet  of  a  stand-pipe.  But  payment  cannot  be  enforced  if  the  person  charged  can 
show  that  he  is  within  the  proviso. 


Power  to  10.  Where  a  sanitary  authority  under  the  provisions  of  the  Public 

require  water  jjealtlx  Act,  1875,  as  amended  by  this  Act,  supply  water  in  any  urban 
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district  (a)  or  in  any  contributory  place,  (&)  and  an  application  is  made  to   Section  7. 
them  by  any  ten  persons  rated  to  the  relief  of  the  poor  in  such  urban  ^ates  to  be 
district,  or  by  any  five  persons  so  rated  in  such  contributory  place,  to  levied, 
charge  water  rates  or  water  rents  in  respect  of  the  water  so  supplied,  it 
shall  be  incumbent  upon  the  authority  to  exercise  the  powers  given 
to  them  by  the  Public  Health  Act,  1875,  and  by  this  Act,  of  charging 
water  rates  or  water  rents  in  respect  of  all  water  supplied  by  them  in 
such  urban  district  or  in  such  contributory  place. (c) 

(a)  As  to  what  is  an  urban  district,  see  the  Public  Health  Act,  1875,  s.  6,  ante, 
p.  24. 

(b)  As  to  what  is  a  contributory  place,  see  the  Public  Health  Act,  1875,  s.  229, 
ante,  p.  308. 

(c)  The  effect  of  tliis  is  to  transfer  all  or  part  of  the  expense  of  the  water  supply 
from  the  entire  urban  district  or  contributory  place  to  the  consumers.  The  default 
of  the  local  authority  in  complying  with  this  section  is  not  provided  for.  It  is 
doubtful  whether  such  default  is  witliin  the  terms  of  section  299  of  the  Public  Health 
Act,  1875,  ante,  p.  394  ;  but  if  that  section  does  not  apply  the  proper  remedy  is 
apparently  by  mandamus. 

11.  The  Local  Government  Board  may,  if  they  think  fit,  by  order, (a)  Powers  of 
invest  any  urban  sanitary  authority  with  all  or  any  of  the  powers  and  "I'^f "  samtary 
duties  which  are  by  this  Act  given  to  a  rural  sanitary  authority,  and  -j^  certain 
such  investment  may  be  made  either  unconditionally  or  subject  to  any  cases, 
conditions  to  be  specified  by  the  Board  as  to  the  time,  portion  of  the 

district,  or  manner  during  at  or  in  which  the  powers  and  duties  are  to  be 
exercised,  {b) 

(ft)  This  order  will  be  conclusive.    See  section  295,  ante,  p.  389. 

(&)  The  Local  Government  Board  have  thus  unlimited  discretion  as  to  the  extent 
to  which  the  Act  is  to  be  applied  to  any  urban  district.  It  has  been  suggested  that 
this  section  does  not  enable  the  Local  Government  Board  to  apply  some  of  the 
provisions  of  this  Act,  e.g.,  section  6,  to  urban  districts.  It  is  submitted  that  there  is 
no  doubt  as  to  the  power  of  the  Board  in  this  respect,  though  the  difficulty  of  carrying 
the  applied  pro^'isions  into  effect  may  be  such  as  to  prevent  the  exercise  of  the  power 
to  any  considerable  extent. 

12.  The  forms  contained  in  the  schedule  to  this  Act,  or  forms  to  like  Forms  in  the 
effect  varied  as  circumstances  may  require,  may  be  used,  and  shall  be  schedule, 
deemed  sufficient  for  all  purposes. 

13.  All  powers  given  by  this  Act  shall  be  deemed  to  be  in  addition  Powers  of  Act 
to  and  not  in  derogation  of  any  other  powers  conferred  by  Act  of  cumulative. 
Parliament,  law,  or  custom. 


TflE  SCHEDULE.  Section  12. 

Form  (A). 

Form  of  Notice  requiring  Owner  to  provide  a  supply  of  Water  for  an  Occupied  House. ' 

To  the  owner  of  the  house  occupied  by  [state  name  of  occupier']  and  situated 

at  [(jive  sxich  description  as  may  he  siifficient  to  identify  the  premises']  within  the  district 
of  [describe  the  local  authority]. 

Whereas  it  appears  to  tlie  above-named  [local  authority']  on  the  report  of  their 
[inventor  of  nuisances  or  their  medical  officer  of  health,  as  the  case  may  be]  that  the  said 
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Schedule,  house  has  not  within  a  reasonable  distance  an  available  supply  of  wholesome  water 
sufficient  for  the  consumption  and  use  for  domestic  purposes  of  the  inmates  of  the 
house  by  reason  of  the  existing  supply  not  being  [wholesome  or  sufficient,  or  within  a 
reasonable  distance,  as  the  case  may  be],  and  that  the  requisite  supply  can  be  provided 
at  a  reasonable  cost ;  and  whereas  the  said  [local  authorityl  are  of  opinion  that  such 
supply  ought  to  be  provided  at  your  expense  as  the  owner  of  the  said  house,  or 
defrayed  as  private  improvement  expenses  : 

Now,  therefore,  we,  the  said  [local  authority],  in  pursuance  of  the  Public  Health 
(Water)  Act,  1878,  do  hereby  require  you  to  provide  an  available  supply  of  whole- 
some water  sufficient  for  the  consumption  and  use  for  domestic  purposes  of  the 
inmates  of  the  said  house  within  a  reasonable  distance  from  such  house,  and  to  do  all 
such  works  as  may  be  necessary  for  that  purpose  within  [state  the  time]  from  the  date 
of  the  service  hereof. 

Dated  this  day  of  187  . 

(Signed) 

Clerk  to  the  said  [local  authority]. 


Section  12.  Form  (B). 

Form  of  Second  Notice  to  be  served  where  Requirements  o/  First  Notice  have  not 

been  complied  with. 

To  the  owner  of  the  house  occupied  by  [state  name  of  occupier]  and  situated 

at  [give  such  description  as  may  be  sufficieiit  to  identify  the  premises]  within  the  district 
of  [describe  the  local  authority]. 

Whereas  on  the  day  of  the  above-named  [local  authority],  in  pur- 

suance of  the  Public  Health  (Water)  Act,  1878,  served  on  you  a  notice  bearing  date 
the  day  of  requiring  you  as  the  owner  of  the  said  house  to  provide 

an  available  supply  of  wholesome  water  sufficierit  for  the  consumption  and  use  for 
domestic  purposes  of  the  inmates  of  the  said  house  within  a  reasonable  distance  from 
such  house,  and  to  do  all  such  works  as  might  be  necessary  for  that  purpose  within 
[state  the  time]  from  the  date  of  the  service  of  such  notice  : 

And  whereas  the  said  notice  has  not  been  complied  with :  Now,  therefore,  we,  the 
said  [local  authority],  do  hereby  give  you  notice  that  if  the  requirements  of  the  said 
first  notice  dated  the  day  of  are  not  complied  with  within  one  month 

from  the  date  of  the  service  hereof,  we  [describe  local  authority]  will  ourselves  provide 
a  supply  of  water  for  the  said  house,  and  do  all  necessary  works  for  that  purpose,  and 
that  the  cost  which  may  be  incurred  therein  will  be  recovered  from  you  summarily 
or  be  recovered  as  private  improvement  expenses. 

Dated  this  day  of  187  , 

(Signed) 

Clerk  to  the  said  [local  authority]. 
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(42  &  43  Vict.  Cap.  31.) 

An  Act  to  amend  the  Public  Healtli  Act,  1875,  as  to  Interments. 

[21st  July,  1879.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  (Jommons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  ;  (that  is  to  say,) 


Section  1. 


1.  This  Act  maybe  cited  as  the  Public  Health  (Interments)  Act,  1879,  fi'^'^'^^^Jf^.^.^ 

and  shall  be  construed  as  one  with  the  Public  Health  Act,  1875,  in  this  tion. 

Act  called  the  principal  Act.  38  &  39  Vict. 

c.  55. 

2.  (1.)  The  provisions  of  the  principal  Act,  as  to  a  place  for  the  recep-  The  provisious 

tion  of  the  dead  before  interment,  in  the  principal  Act  called  a  y;^^  ^ 
mortuary,  shall  extend  to  a  place  for  the  interment  of  the  dead,  extended  to 
in  this  Act  called  a  cemetery  ;  and  the  purposes  of  the  principal  cemeteries. 
Act  shall  include  the  acquisition,  construction,  and  maintenance 
of  a  cemetery. 

(2.)  A  local  authority  may  acquire,  construct,  and  maintain  a  cemetery 
either  wholly  or  partly  within  or  without  their  district,  subject 
as  to  works  without  their  district  for  the  purpose  of  a  cemetery 
to  the  provisions  of  the  principal  Act  as  to  sewage  works  by  a  gg  &  39  Vict, 
local  authority  without  their  district.  c  55,  ss.  32-34. 

(3.)  A  local  authority  may  accept  a  donation  of  land  for  the  purpose 
of  a  cemetery,  and  a  donation  of  money  or  other  property  for 
enabling  them  to  acquire,  construct,  or  maintain  a  cemetery. 

The  provisions  of  the  principal  Act  here  referred  to  are  sections  141 — 3,  ante, 
pp.  153 — 6.  The  text,  therefore,  enables  the  local  authority  to  provide  and  fit  up  a 
cemetery,  and  they  must  do  so  if  the  Local  Government  Board  so  require.  They 
may  also  make  bye-laws  with  respect  to  its  management  and  charges  for  the  use  of 
the  same. 

On  the  19th  August,  1879,  the  Local  Government  Board  issued  a  circular  in  which 
the  duties  and  powers  of  local  authorities  are  clearly  set  forth,  and  it  is,  therefore, 
here  set  out  nearly  at  length  : — 

The  object  of  the  Act  is  to  enable  sanitary  authorities,  rural  as  well  as  urban,  to 
provide  cemeteries  for  their  districts,  and  for  this  purpose  all  the  provisions  of  the 
Public  Health  Act,  1875,  with  respect  to  a  mortuary  are  extended  to  a  cemetery. 

As  the  sanitary  autliority  are  aware,  section  141  of  the  Public  Health  Act  enables 
a  sanitary  authority  to  provide  and  fit  up  a  proper  place  as  a  mortuary  for  the  recep- 
tion of  dead  bodies  before  interment,  and  to  make  bye-laws  with  respect  to  the 
management  and  charges  for  the  use  of  the  same,  and  it  is,  moreover,  compulsory  on 
a  sanitary  authority  to  provide  a  mortuary  if  they  should  be  required  by  the  Local 
Government  Board  to  do  so. 

The  ettect,  therefore,  of  the  Act,  which  has  just  been  passed,  is,  in  like  manner,  to 
empower  a  sanitary  authority  to  provide  a  cemetery,  and  to  render  it  compulsory  on 
them  to  do  so  if  the  Local  Government  Board  should  require  one  to  be  provided. 

2  H 
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The  legislature  has  not  specified  the  cases  in  which  it  is  incumbent  upon  the  sanitary 
antliority  to  give  effect  to  the  provisions  of  the  new  statute  ;  but,  seeing  that  it  is  in- 
corjDoratecl  with  the  Public  Health  Act,  there  can  be  no  doubt  that  wherever,  in  the 
interests  of  the  public  health,  it  is  necessary  that  a  cemetery  should  be  provided  in 
any  locality,  the  legislature  contemplated  that  the  local  authority  would  exercise  the 
important  powers  now  conferred  upon  them. 

The  following  may  be  referred  to  as  circumstances  under  which  it  will  be  incumbent 
upon  the  sanitary  authority  to  take  action  : 

1.  Where  in  any  burial  ground  which  remains  in  use  there  is  not  proper  space  for 

burial,  and  no  other  suitable  burial  ground  has  been  provided  ; 

2.  Where  the  continuance  in  use  of  any  burial  ground  (notwithstanding  there  may 

be  such  space)  is  by  reason  of  its  situation  in  relation  to  the  water  supply  of 
the  locality,  or  by  reason  of  any  circumstances  whatsoever,  injurious  to  the 
public  health  ; 

3.  Where,  for  the  protection  of  the  public  health,  it  is  expedient  to  discontinue 

burials  in  a  particular  town,  village,  or  place,  or  within  certain  limits. 

There  are  other  circumstances  which  might  render  it  necessary  or  expedient  that  a 
cemetery  should  be  provided,  such  as  inconvenience  of  access  from  the  populous  parts 
of  the  district  to  the  existing  burial  ground,  or  the  nature  of  the  site,  or  the  character 
of  the  subsoil ;  and  instances  may  exist  where,  in  deference  to  the  wishes  of  the 
inhabitants,  it  may  be  expedient  to  provide,  in  accordance  with  the  policy  of  the 
Burial  Acts,  a  cemetery  in  which  persons  of  different  creeds  may  be  buried  with  their 
own  religious  rites.  On  all  or  any  of  the  foregoing  grounds  the  authority  of  the 
Local  Government  Board  may  be  invoked,  and  if  the  application  should  prove  well 
founded,  a  compulsory  order  would  necessarily  follow. 

The  question,  however,  whether  a  cemetery  should  be  provided  for  a  particular 
locality  will  be  one  for  the  determination  of  the  sanitary  authority  in  the  first 
instance ;  and  it  is  only  in  the  event  of  their  default  to  establish  a  proper  cemetery 
where  one  is  required,  or  in  consequence  of  a  loan  being  needed  to  carry  out  the 
undertaking,  or,  if  tliey  should  determine  to  construct  a  cemetery  outside  their  dis- 
trict, of  objection  being  taken  to  such  a  proceeding,  that  the  Local  Government 
Board  have  any  authority  to  interfere. 

The  President  has  reason  to  believe  that  in  numerous  localities  considerations  of 
public  health  require  that  a  cemetery  should  be  provided,  and  with  a  view  of  enabling 
the  authority  to  determine  whether  on  sanitary  grounds  it  is  necessary,  or  desirable, 
that  a  cemetery  should  be  provided  for  all  or  any  part  of  their  district  the  medical 
officers  of  health  should  be  instructed  to  report  upon  the  state  of  the  several  burial 
grounds  within  the  area  subject  to  their  jurisdiction. 

The  statute  enables  a  sanitary  authority  to  acquire,  construct,  and  maintain  a 
cemetery  either  within  or  without  their  district.  In  the  latter  case,  however,  at  least 
three  months  before  the  cemetery  is  commenced,  public  notice  must  be  given,  and,  in 
the  event  of  any  objection,  the  work  cannot  proceed  withou.t  the  sanction  of  the  Local 
Government  Board  after  the  local  inquiry. 

It  will  be  seen,  therefore,  that  a  sanitary  authority  are  empowered  not  only  to 
establish  a  cemetery,  bi;t  also  to  purchase  an  existing  one ;  and  it  will  be  competent 
for  the  sanitary  authority,  in  the  event  of  their  failure  to  acquire  a  suitable  site  by 
agreement,  to  apply  for  a  provisional  order  enabling  them  to  take  lands  for  the  pur- 
pose compulsorily. 

Moreover,  with  the  sanction  of  the  central  authority,  they  will  be  enabled  to  borrow 
money  to  pay  for  the  purchase  of  the  requisite  land,  for  draining  and  inclosing  the 
site,  and  for  rendering  it  otherwise  suitable  for  the  object  intended. 

At  the  same  time  I  am  to  point  out  that,  if  the  sanitary  authority  should  deem  it 
expedient  to  provide  a  cemetery  without  resorting  to  a  loan  for  the  purpose,  it  is 
competent  for  them  to  do  so,  and  to  charge  the  cost  upon  the  local  rates. 

In  the  case  of  an  urban  sanitary  authority  the  rate  liable  for  this  cost  will  be  the 
general  district  rate,  or  other  rate  applicable  to  the  general  purposes  of  the  Public 
Health  Act  within  the  district.  In  the  case  of  a  rural  sanitary  authority  the  amount 
would  come  lender  the  head  of  general  expenses,  and  be  defrayed  out  of  the  rate 
apjDlicable  to  the  payment  of  such  expenses. 

If,  however,  the  cemetery  were  provided  for  a  separate  contributory  place,  by 
which  is  meant  a  parish  or  special  drainage  district,  or  so  much  of  a  parish  as  is  not 
within  an  urban  sanitary  district  or  a  special  drainage  district,  it  Would  be  competent 
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for  the  Local  Government  Board  to  order  the  amount  to  be  special  expenses,  in  which  Note  1 
event  the  charge  would  he  borne  by  the  particular  contributory  place,  but  with  this  Section 
distinction  in  the  incidence  of  the  rate,  that  whereas  in  the  case  of  general  expenses 
the  amount  is  either  paid  out  of  the  poor  rate  or  levied  by  a  rate  of  an  ei£ual  sum  in 
the  pound,  in  the  case  of  special  expenses  the  amount  is  raised  by  a  sejjarate  rate  to 
which  lands  are  assessable  at  only  one-fourth.  It  may  be  useful  to  add  here  that  the 
rates  referred  to  would  in  like  manner  be  applicable  to  the  maintenance  of  the 
cemetery  after  it  is  established,  and  also  that  a  rural  sanitary  authority  may  depute 
to  a  parochial  committee  the  exercise  of  their  powers  in  connection  with  the  manage- 
ment of  any  cemetery  which  may  be  recjuired  for  any  contributory  place. 

In  addition  to  the  jjowers  conferred  ujjon  sanitary  authorities  of  jjurchasing  land 
for  a  cemetery  the  recent  Act  authorizes  them  to  accept  a  donation  of  land  for  the 
purpose,  and  also  a  donation  of  money  or  other  property  for  enabling  them  to  acquire, 
construct,  or  maintain  a  cemetery. 

With  regard  to  the  regulation  of  the  cemetery  after  it  has  been  established,  I  am 
to  state  that  the  application  to  a  cemetery  of  section  141  of  the  Public  Health  Act, 
1875,  will  enable  the  sanitary  authority  to  make  bye-laws  with  respect  to  the  manage- 
ment and  charges  for  the  use  of  any  cemetery  established  by  them,  and  in  this 
manner  to  provide  for  the  orderly  conduct  of  all  persons  within  its  limits,  for  the 
regulation  of  graves,  and  for  the  payment  of  reasonable  fees  for  interments  therein. 

It  should  be  borne  in  mind,  however,  that  such  bye-laws  must  be  made  in  con- 
formity with  the  Public  Health  Act,  and  be  confirmed  by  the  central  authority  ;  and 
the  President  contemplates  that  the  department  should  hereafter  frame  a  series  of 
model  bye-laws  to  be  recommended  for  adoption. 

In  order  to  make  further  provision  for  the  due  maintenance  and  management  of  a 
cemetery,  the  recent  statute  incorporates  the  Cemeteries  Clauses  Act,  1847  (10  &  11 
Vict.  c.  65). 

That  Act  forms  one  of  a  series  of  statutes  passed  in  1847,  the  object  being  in  each 
case  to  comprise  in  one  general  Act  the  provisions  usually  contained  in  Acts  of  Par- 
liament relating  to  matters  of  local  improvement  or  administration.  Several  of  these 
Acts,  as  well  as  other  Consolidation  Acts,  were  incorporated,  either  wholly  or  partly 
with  the  Public  Health  Act,  1875,  and  the  particular  Act  referred  to  has  previously 
been  incorporated  with  some  general  and  several  local  imjarovement  Acts.  Its  pro- 
visions will  now  form  j^art  of  the  Public  Health  Act,  1875,  and  will  apply,  subject  to 
the  necessary  qualifications,  to  all  cemeteries  acquired,  constructed,  or  maintained  by 
a  sanitary  authority  under  the  new  Act. 

The  President,  therefore,  thinks  it  right  to  direct  the  attention  of  the  sanitary  autho- 
rity to  the  following  obligations  and  powers  imposed  wpoii  and  exercisable  by  them 
under  the  incorporated  enactments. 

TFith  respect  to  the  Maldng  of  the  Cemetery. 

The  cemetery  is  not  to  be  constructed  nearer  to  any  dwelling-house  than  200  yards, 
except  with  the  consent  of  the  owner  and  occupier. 

The  sanitary  authority  may  biiild  such  chapels  in  the  cemetery  for  the  performance 
of  burial  services  as  they  may  think  fit,  and  lay  out  and  embellish  the  grounds  of 
the  cemetery. 

The  cemetery  must  be  enclosed  by  substantial  walls,  or  iron  railings,  of  the  height 
of  eight  feet  at  least. 

The  sanitary  authority  must  keep  the  cemetery,  and  the  buildings  and  fences 
thereof,  in  complete  repair  and  in  good  order  and  condition. 

With  respect  to  Burials. 

The  sanitary  authority  may  set  apart  a  portion  of  the  cemetery  for  burials  according 
to  the  rites  of  the  Established  Church,  and  the  bishop  of  the  diocese  may,  on  the 
application  of  the  sanitary  authority,  consecrate  the  portion  so  set.  apart. 

A  chapel,  to  be  approved  by  the  bishop,  must  l)e  Iniilt  on  the  consecrated  part  for 
the  performance  of  the  burial  service  of  the  Establislied  Church. 

A  salaried  chaplain  Ir  to  be  appointed  to  oificiate  in  the  consecrated  part  of  the 
cemetery,  tlie  appointment  and  salary  to  be  subject  to  the  approval  of  the  bishop. 

The  sanitary  authority  may  set  apart  the  whole  or  a  portion  of  the  unconsecrated 
part  of  the  cemetery  as  a  place  of  burial  for  persons  not  being  members  of  the  Estab- 
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Note  to    lished  Church,  and  may  allow  in  any  chapel  built  in  such  unconsecrated  part  a  burial 
Section  2.  service  to  be  performed  according  to  the  rites  of  any  church  or  congregation  other 
than  the  Established  Church. 


With  respect  to  exclusive  rights  of  Burial  and  Monumental  Inscriptions. 

The  sanitary  authority  may  set  apart  portions  of  the  cemetery  for  the  purpose  of 
granting  excliTsive  rights  of  burial  therein,  and  may  sell  the  exclusive  right  of  burial 
in  such  portions,  and  the  right  of  placing  any  monument  or  gravestone  in  the  cemetery 
or  any  tablet  or  monumental  inscription  on  the  walls  of  any  chapel  or  other  building 
in  the  cemetery. 

It  should  be  observed  that  the  Act  irnder  consideration  does  not  extend  to  the 
metropolis,  and  it  is  scarcely  necessary  to  point  out  that  in  other  parts  of  the  country 
where  suitable  cemeteries  are  in  existence  there  can  rarely  be  need  for  resorting  to  its 
provisions. 

The  President  trusts,  however,  that  in  other  localities  the  sanitary  authorities  will 
not  hesitate  to  avail  themselves  of  the  important  powers  conferred  by  the  Act,  having 
regard  to  their  serious  obligations  in  the  intei-est  of  the  public  health  and  to  the 
resjDonsibilities  imposed  upon  them  by  the  legislature. 

Model  bye-laws  for  cemeteries  have  also  been  issued.  In  the  memorandum  which 
accompanied  these  bye-laws  the  Secretary  of  the  Board  (Sir  John  Lambert)  says : — 

The  combined  effect  of  the  enactments  in  section  141  of  the  Public  Health  Act, 
1875,  and  in  section  2  (1)  ol  the  Public  Health  (Interments)  Act,  1879,  is  to  enable  a 
local  authority  to  make  bye-laws  with  respect  to  the  management  and  charges  for  use 
of  a  cemetery  provided  under  the  latter  Act.  It  is,  however,  to  be  observed  that  this 
power  of  making  bye-laws  is  only  one  of  several  means  which  the  local  aixthority  may 
employ  for  the  proper  control  of  their  cemetery.  For  example,  section  37  of  the 
Cemeteries  Clauses  Act,  1847,  which  is  incorporated  with  the  Act  of  1879,  enables 
the  local  authority  to  appoint  gravediggers  and  other  servants  necessary  for  the  care 
and  use  of  the  cemetery.  Where  a  gravedigger  is  appointed  by  the  local  authority, 
they  may  conveniently  dispense  with  many  regulations  which  might  otherwise 
require  to  be  embodied  in  bye-laws.  It  may  be  assumed  that,  as  a  servant  of  the 
local  authority,  the  gravedigger  will  act  in  strict  accordance  with  their  directions  as 
to  such  matters  as  the  appointment  of  grave  spaces,  the  dimension  of  graves,  and 
their  separation  by  a  sufficient  thickness  of  imdisturbed  earth.  These  subjects  may 
accordingly  be  regarded  as  outside  the  range  of  such  bye-laws  as  will  ordinarily  be 
needed.  At  the  same  time  it  is  important,  for  the  reasons  which  are  explained  in 
the  accomjjanying  memorandum,  that  the  local  authority  should  give  definite 
instructions  to  their  servants  as  to  the  manner  in  which  their  duties  are  to  be 
discharged. 

The  Board  desire  me  to  add  that  local  authorities  who  may  intend  to  adopt  the 
model  clauses  as  the  basis  of  their  bye-laws  will,  on  application  to  the  Board,  be 
furnished  with  copies  of  those  clauses,  on  foolscap  paper,  with  a  margin  for  annota- 
tions. These  drait  forms  should  be  iised  in  accordance  with  the  instructions  in  the 
Circular  of  the  25th  of  July,  1877. 

Reference  may  also  be  made  to  the  memorandum  issued  by  the  Local  Government 
Board  on  the  sanitary  requirements  of  cemeteries.  This  memorandum  will  be  found 
in  Glen's  Local  Government  Orders,  at  p.  507,  but  it  is  too  long  for  insertion  here. 


10  &  11  Vict.  3^  The  Cemeteries  Clauses  Act,  1847,  shall  be  incorporated  with  this 

c.  65,  incor-  a  ■ 
porated  with 
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THE  PUBLIC  HEALTH  (FEUIT  PICKERS  LODGINGS) 

ACT,  1882. 

(45  &  46  Vict.  Cap.  23.) 

An  Act  to  extend  the  Puhlic  Health  Act,  1875,  to  '-the  making  of  Bye- 
laws  for  Fruit  Pickers.  [12th  July,  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Loi'ds  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

Section  1. 

1.  This  Act  may  be  cited  as  the  Pubhc  Health  (Fruit  Pickers  Lodg-  Short  title  and 
ings)  Act,  1882,  and  shall  be  construed  as  one  with  the  Public  Health 

Act,  1875.  38  &  39  Vict. 

c.  55. 

2.  Section  three  hundred  and  fourteen  of  the  Public  Health  Act,  makebytlaws 
1875, (a)  which  enables  any  local  authority  to  make  bye-laws  for  securing  for  fruit 

the  decent  lodging  and  accommodation  of  persons  engaged  in  hop  pickers, 
picking  within  the  district  of  such  authority,  shall  be  deemed  to  extend 
to  and  authorise  the  making  of  bye-laws  for  securing  the  decent  lodging 
and  accommodation  of  persons  engaged  in  the  picking  of  fruit  and 
vegetables.  • 

(a)  Ante,  p.  410. 


THE  PUBLIC  HEALTH  ACT,  1875  (SUPPORT  OF  SEWERS), 
AMENDMENT  ACT,  1883. 

(46  &  47  Vict.  Cap.  37.) 

An  Act  to  amend  the  Public  Health  Act,  1875,  and  to  make  provision 
icith  respect  to  the  support  of  Puhlic  Sewers  and  Seivage  Works  in 
Mining  Districts.  [25th  August,  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  as  the  Public  Health  Act,  1875  (Support  of  Short  title  and 
Sewers),  Amendment  Act,  1883,  and  shall  be  construed  as  one  with  the  construction. 
Public  Health  Act,  1875  (in  this  Act  called  the  Principal  Act),  as 
amended  by  the  Acts  for  the  time  being  in  force  amending  the  same. 

This  Act  has  been  referred  to  in  the  notes  to  some  of  the  sections  of  the  Public 
Health  Act,  1875.  It  was  passed  soon  after,  and  indeed  apparently  in  consequence 
of,  the  decision  of  the  Court  of  Appeal  in  Ee  The  Corporation  of  Dudhij,  8  Q.  B.  D. 
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Note  to    86  ;  51  L.  J.  Q.  B.  121  ;  45  L.  T.  (n.s.)  733  ;  46  J.  P.  340.    In  that  case  it  was  held 
Section  1.  that  the  Public  Health  Act,  1875,  imposed  upon  landowners  through  whose  land  a 

  sewer  was  laid,  an  obligation  to  preserve  to  such  sewer  subjacent  support,  and  gave 

them  a  right  to  immediate  compensation  for  being  deprived  of  the  free  power  of 
working  subjacent  mines.  The  court  seemed  to  doubt  whether  any  obligation  was 
imposed  as  to  lateral  sujjport,  though  from  the  remarks  of  Jessel,  M.R.,  in  Roderick 
V.  Aston  Local  Board,  5  Ch.  D.  328  ;  46  L.  J.  Ch.  802  ;  36  L.  T.  (n.s.)  328  ;  25  W.  R. 
403  ;  41  J.  P.  516,  it  might  be  inferred  that  in  the  opinion  of  that  learned  judge 
there  was  a  right  of  lateral  support  for  which  the  landowner  was  entitled  to  com- 
pensation. The  present  Act  deals  with  the  subject  of  support,  but  though  the  title 
would  imply  that  it  has  reference  only  to  sewers,  the  definition  in  the  next  section 
shows  that  it  has  a  much  wider  application.  Its  effect  is  briefly  as  follows  : — The 
local  authority  are  not  to  be  entitled  to  minerals  under  any  sanitary  works  con-^^" 
structed  by  them  unless  such  minerals  have  been  expressly  purchased.  Such 
minerals  must  not  be  worked  if  under  or  near  the  sanitary  works  without  giving 
notice  to  the  local  authority,  who  may  then  take  the  minerals,  making  compensation 
for  them.  The  local  authority  may,  however,  define  the  extent  to  which  they  desire 
support  to  be  left.  The  amount  of  compensation  is  to  be  settled  by  arbitration.  If 
the  local  authority  refuse  to  take  the  minerals,  the  owner  is  to  be  at  liberty  to  work 
them  though  he  must  not  do  so  in  any  unusual  manner  so  as  to  cause  damage. 
Power  is  preserved  to  the  owner,  if  he  is  prevented  from  working  the  mines  under 
the  sanitarj'  works,  of  making  mining  communications  so  as  to  work  the  mines  on 
either  side.  Except  as  aforesaid,  a  local  authority  are  not  hereafter  to  acquire  any 
right  of  support,  whether  vertical  or  lateral  ;  but  the  saving  clause  preserves  all 
rights  actually  acquired  before  the  passing  of  the  Act.  This  act  will  materially 
affect  the  amount  of  compensation  to  be  paid  by  a  local  authority  in  a  mining 
district,  for  as  by  the  mere  execution  of  a  sanitary  work  they  accj^uire  no  right  of 
support,  they  will  not  have  to  pay  for  it  until  the  owner  of  the  mines  is  desirous  of 
working  them.  It  is  to  be  noticed,  however,  that  the  Act  is  limited  in  its  application 
to  support  from  mining  lands.  The  law  as  to  support  in  other  cases  remains  as  it 
was  before  the  Act  passed  ;  that  is  to  say,  as  declared  in  The  Corporation  of  Dudley^s 
Case,  supra. 

Interpreta-  2.  In  this  Act — 

The  expression  "  sanitary  work  "  means  any  existing  or  future  building 
or  work  constrticted  by  or  vested  in  or  under  the  control  of  a  local  autho- 
rity under  the  powers  or  for  the  purposes  of  so  much  of  the  principal 
Act  or  of  any  general  or  local  Act  or  provisional  order  as  relates  to  the 
construction  or  maintenance  of  any  works  of  sewerage,  drainage,  sewage 
disposal,  lighting  or  water  supply,  and  includes  any  fixtures,  pipes, 
fittings,  or  apparatus  connected  with  any  such  work,  and  belonging  to  or 
used  by  the  local  authority  : 

The  expression  "  support"  includes  vertical  and  lateral  support  :(a) 

The  expression  "  Sanitary  Act "  means  the  Act  or  provisional  order 
under  the  authority  of  which  a  sanitary  work  has  been  or  is  constructed 
or  is  maintained,  whether  such  Act  or  order  was  passed  and  confirmed 
before  or  after  the  commencement  of  this  Act : 

The  expression  "  person  "  includes  a  body  corporate. 

(a)  It  will  be  observed  that  the  Act  applies  to  the  support  of  any  sanitary  works 
besides  sewers,  though  the  title  would  imply  that  it  was  confined  to  sewers.  Thus, 
it  will  apply  to  gas  and  waterworks,  or  pipes,  and  to  sewage  works  other  than 
sewage. 

Application  3.  The  provisions  of  the  Waterworks  Clauses  Act,  1847,  sections 
°f  the  WatTr  ^^g^^*^®^  twenty-seven  (both  inclusive) , (a)  with  respect  to  mines,  shall, 
works  Clauses  relation  to  any  sanitary  work(A)  of  a  local  authority,  be  deemed  to  be 
Act,  1847  (10  incorporated  with  this  Act  and  with  the  Sanitary  Act(6)  under  the 
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authority  of  which  such  sanitary  work  has  been  or  is  constructed  or  is  Section  3. 

maintained,  with  the  following  modifications  (that  is  to  say)  : —  n  vict. 

(1.)  For  the  purposes  of  such  incorporation  the  said  provisions  of  the  ^j/ gg'^.^^Q*'^ 
Waterworks  Clauses  Act,  1847,  shall  be  construed  as  if  the  mines,  to  sani- 
expression  "the  undertakers"  referred  to  the  local  authority,  tary  works 
and  as  if  the  expression  "  the  Special  Act "  referred  to  such  mines. 
Sanitary  Act(^>)  and  this  Act,  and  as  if  expressions  relating 
to  pipes,  conduits,  or  other  works  referred  to  the  sanitary 
work  :(J)) 

(2.)  The  local  aiithority  by  or  with  any  notice  under  the  Waterworks 
Clauses  Act,  1847,  of  willingness  to  treat  for  or  make  compen- 
sation, or  of  intention  to  prevent  or  interfere  with  the  working 
of  any  mines,  (c)  may  specify  and  define  the  nature  and  extent 
of  support  which  they  require  to  be  left,  and  any  such  notice 
may  extend  to  minerals  beyond  the  distance  of  forty  yards 
mentioned  in  the  said  Act,  or  to  such  less  distance  as  the  local 
authority  think  fit :  {d) 

(3.)  As  regards  sanitary  works  existing  at  the  passing  of  this  Act 
the  local  authority  shall  cause  the  survey  and  map  referred 
to  in  section  nineteeia  of  the  Waterworks  Clauses  Act,  1847, 
to  be  made  within  twelve  months  after  the  passing  of  this 
Act:(^) 

(4.)  The  amount  of  any  compensation  in  respect  of  support  for  a 
sanitary  work(/>)  payable  by  a  local  authority  imder  the  pro- 
visions of  the  Waterworks  Clauses  Act,  1847,  as  incorporated 
with  this  Act  or  the  Sanitary  Act,  (6)  together  with  the  costs 
of  and  incident  to  settling  the  same  by  arbitration  or  other- 
wise, shall  be  paid,  charged,  and  borne  in  the  same  manner, 
and  subject  to  the  same  powers  and  provisions  as  to  borrowing 
and  otherwise,  as  is  provided  with  respect  to  the  expenses  of 
the  construction  or  maintenance  of  the  sanitary  work  by  the 
Sanitary  Act  :(/) 

(5.)  A  local  authority  may  from  time  to  time  make  agreements  with 
the  owners,  lessees,  or  occupiers  of  or  the  persons  working  any 
mine  for  compromising  any  claim  made  or  to  be  made  in 
respect  of  anything  done  or  omitted  before  the  passing  of  this 
Act  in  relation  to  the  matters  in  this  Act  mentioned  or  other- 
wise for  carrying  into  effect  the  purposes  of  this  Act  in  relation 
to  the  past  or  future  working  of  mines. 

The  provisions  of  this  Act  shall  apply  to  every  sanitary  work  as  defined 
in  this  Act,  whether  the  land  on,  in,  over,  or  under  which  such  work  is 
situate  is  or  is  not  vested  in  or  occupied  by  the  local  authority,  and  is  or 
is  not  wholly  or  partially  dedicated  to  the  public  as  a  street,  highway,  or 
public  place.  ((/) 

(a)  These  sections  are  set  out  in  the  Appendix,  post, 
{b)  See  the  definition  in  the  last  section. 

(c)  The  notice  here  referred  to  is  the  notice  to  the  owner  not  to  work  the  minerals, 
under  10  &  11  Vict.  c.  17,  s.  22. 

(d)  Forty  yards  is  the  extent  prescribed  by  the  Waterworks  Clauses  Act.  Under 
this  Act  the  local  authority  may  require  support  to  any  extent,  whether  less  or  more 
than  forty  yards.    This  will  to  some  extent,  if  not  altogether,  oljviate  the  difficulty 
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Note  to  arising  out  of  the  decision  in  Metropolitan  Board  of  Works  v.  Metrojpolitan  Baihvay 
Section  3i   Company,  ante,  p.  39. 

(e)  That  is,  on  or  before  25th  August,  1884.    See  the  section  referred  to. 

(/)  That  is  to  say,  such  compensation  shall  be  paid  pursuant  to  the  provisions  of 
the  principal  Act,  unless  the  work  is  done  pursuant  to  a  special  Act  or  provisional 
order  which  makes  special  provision  for  these  purposes. 

(g)  This  clause  was  probably  inserted  to  protect  the  rights  of  the  owners  of  mines 
under  roads  vested  in  urban  authorities  under  the  Public  Health  Act,  1875,  s.  149, 
aiite,  p.  169.  It  has  been  decided  that  that  section  does  not  vest  the  minerals  in  the 
urban  authority  (see  the  cases  cited  in  the  notes  to  that  section)  ;  and  the  Highway 
Act,  1878  (41  &  42  Vict.  c.  77),  s.  27,  post,  contains  an  express  provision  with  reference 
to  the  right  to  work  mines  under  disturnpiked  roads  which  ha\'e  become  vested  in  an 
urban  authorit}'.  See  Attorney-General  v.  Conduit  Colliery  Company  there  cited. 
The  case  of  Normanton  Gas  Company  v.  Pope,  49  L.  T.  (n.s.)  798,  may  be  referred  to 
in  illustration  of  this  clause.  The  question  in  that  case  related  to  the  right  of  sub- 
jacent svipport  to  gas  pipes  laid  in  a  highway. 

Limitation  of  Except  as  in  this  Act  provided,  a  local  authority  shall  not  by 

support  for  reason  only  of  anything  contained  in  the  Sanitary  Act(a)  under  the 
sanitary  works  authority  of  which  a  sanitary  work(5)  has  been  or  is  constructed  or 
over  mines.  maintained,  be  deemed  to  have  acquired  or  to  be  entitled  to  or  to  be 
bound  to  acquire  or  make  compensation  for  any  right  of  support  for 
such  sanitary  v^'ork  as  against  any  person  owning  or  working  or  being 
lessee  or  occupier  of  or  entitled  to  work  or  otherwise  interested  in  any 
mine  ;  and  nothing  in  such  Sanitary  Act  shall  be  deemed  to  have  sub- 
jected or  to  subject  any  such  person  to  any  liability  to  the  local  authority 
in  respect  of  damage  to  a  sanitary  work  caused  in  or  consequent  upon 
the  working  of  any  mines  in  a  reasonable  and  proper  manner. 

(a)  See  the  definition  in  section  2,  ante. 

(b)  This  section  gives  the  Act  a  retrosjjective  operation,  except  as  to  cases  in  which 
a  right  of  support  has  already  been  acquired,  as  to  which  see  the  next  section.  Its 
effect  is  to  prevent  for  the  future  the  acquisition  of  any  right  of  supjDort  otherwise 
than  as  provided  by  the  Act.  Therefore  no  such  right  can  hereafter  be  acquired  by 
prescrij)tion. 

With  reference  to  the  operation  of  the  Statute  of  Limitations  upon  the  right  of 
action  arising  out  of  subsidences  caiised  by  mining  operations,  see  Barley  Main  Col- 
liery V.  Mitchell,  11  App.  Cas.  127  ;  55  L.  J.  Q.  B.  529  ;  64  L.  T.  882  ;  32  W.  E.  947 ; 
48  j.  P.  823;  Crumbie  v.  Wallsend  Local  Board  [1891],  1  Q.  B.  503 ;  60  L.  J.  Q.  B.  392  ; 
64  L.  T.  (n.s.)  490  ;  55  J.  P.  491  ;  7  T.  L.  E.  329. 

Savings.  ^   Nothing  in  this  Act  shall  be  construed  to  repeal,  invahdate,  or 

affect  any  express  enactment  in  a  sanitary  or  other  Act  with  respect  to 
rights  of  support  for  sanitary  works,  or  any  agreement  made  before  the 
passing  of  this  Act  with  respect  to  such  rights,  or  to  affect  any  action, 
arbitration,  or  other  legal  proceedings  concluded  before  or  pending  at  the 
passing  of  this  Act. 

Where  any  right  of  support  has  been  acquired(a)  before  the  passing  of 
this  Act  by  a  local  authority  in  respect  of  any  sanitary  work,  and  no 
compensation  is  at  the  passing  of  this  Act  recoverable  in  respect  of  such 
right,  nothing  in  this  Act  shall  be  construed  to  apply  to  the  work  in 
respect  of  which  such  right  has  been  acquired,  ov  operate  to  deprive  the 
local  authority  of  such  right,  or  to  entitle  any  person  to  any  compensation 
in  respect  thereof,  to  which  such  person  would  not  have  been  entitled  if 
this  Act  had  not  been  passed. 

(a)  Note  these  words.  This  section  was  inserted  to  preserve  to  the  local  authority 
such  rights  of  support  as  they  had  actually  acquired  by  prescription  at  the  date  of 
the  Act. 
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But  such  a  right  must  have  been  actually  acquired  ;  in  other  words,  if  it  is  claimed  Note  to 

to  have  been  acquired  by  prescription,  the  prescriptive  period  must  have  been  com-  Section  5, 

plete  before  the  passing  of  the  Act.    If  it  was  not  complete  the  landowner  will  be   

entitled  to  the  benefit  of  the  Act. 


THE  EPIDEMIC  AND  OTHER  DISEASES  PREVENTION 

ACT,  1883. 

(46  &  47  Vict.  Cap.  59.) 

An  Act  to  make  better  provision  for  the  prevention  of  outbreaks  of  for- 
midable epidemic,  endemic,  or  infectious  diseases,  and  to  amend  the 
Public  Health  Act,  England,  1875,  and  the  Public  Health  Act, 
Ireland,  1878.  [25th  August,  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  Preamble, 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  as  the  Epidemic  and  other  Diseases  Preven-  Short  title, 
tion  Act,  1883. 

2.  Whenever  any  part  of  England  or  of  Ireland  appears  to  be  Extension  of 
threatened  with  or  affected  by  any  formidable  epidemic,  endemic,  or  borrowing 
infectious  disease, (a)  and  the  Local  Government  Board,  England,  under  powers  for 
the  provisions  of  the  Public  Health  Act,  England,  1875  ■,{b)  or  the  Local  disJas".^"^ 
Government  Board,  Ireland,  under  the  provisions  of  the  Public  Health  38  &  39  Vict. 
Act,  Ireland,  1878,  make  regulations  for  all  or  any  of  the  following  ^"^^^'^g  vict 
purposes,  namely  :  c.  52.      ^'^  ' 

(1.)  For  the  speedy  interment  of  the  dead. 
(2.)  For  house  to  house  visitation. 

(3.)  For  the  provision  of  medical  aid  and  hospital  accommodation  ; 
and 

(4.)  For  the  promotion  of  cleansing,  ventilation,  and  disinfection,  and 
for  guarding  against  the  spread  of  disease. 

The  purposes  named  in  the  said  regulations  shall  be  deemed  to  be  pur- 
poses for  which  sanitary  authorities  may  borrow  money,  and  the  local 
authoriti(is  in  England,  and  the  sanitary  authorities  in  Ireland,  charged 
with  the  carrying  out  of  such  regulations,  may  borrow,  and  the  Public 
Works  Loan  Commissioners  in  England  and  the  Board  of  Public  Works 
in  Ireland  may  lend  money  to  such  authorities,  as  if  such  purposes  were 
"  works  "  for  which  loans  may  be  granted  under  the  Public  Health  Act, 
England,  1875,  and  the  Public  Health  Act,  Ireland,  1878.(c) 

Such  loans  may  be  made  forthwith  and  without  any  preliminary  public 
notice  or  inquiry,  if  it  appear  to  the  Local  Government  Board  desirable 
in  order  to  the  prompt  and  effective  execution  of  such  regulations.(c?) 

(a)  See  the  notes  to  the  Public  Health  Act,  1875,  s.  134,  ante,  p.  151. 

(b)  That  is  under  section  134,  ante,  p.  151. 
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Note  to  (c)  See  the  provisions  of  the  Public  Health  Act,  1875,  ss.  233 — 244,  ante,  pp.  314 — 
Section  2.  325,  as  to  borrowing.    See  also  the  Public  Works  Loans  Act,  1875,  and  the  Acts 

  amending  it,  in  the  Appendix. 

(d)  See  note  («)  to  section  233,  ante,  p.  314,  and  section  234,  sub-section  (3),  as  to 
the  public  notice  and  inquiry  here  referred  to. 

Amendment       3.  Wliereas  by  the  one  hundred  and  fiftieth  section  of  the  Public 
of  PublTc^^^  Health  (Ireland)  Act,  1878,  the  board  of  guardians  of  any  union  in 
Health  Act,    which  regulations  for  prevention  of  the  spread  of  formidable  epidemic, 
Ireland,  1878.  endemic,  or  infectious  diseases  made  by  the  Local  Government  Board  are 
declared  to  be  in  force,  are  the  authority  appointed  to  superintend  and  see 
to  the  execution  of  such  regulations,  to  the  exclusion  of  all  other  sanitary 
authorities. 

And  whereas  in  the  event  of  the  outbreak  of  any  formidable  epidemic, 
such  exclusion  of  the  urban  sanitary  authority  in  cities  and  large  towns 
might  lead  to  delay  and  inconvenience. 

Be  it  enacted  that  whenever  the  Local  Government  Board  (Ireland) 
shall  make  any  such  regulations,  the  board  may  direct  the  urban  sanitary 
authority  within  any  district  in  which  such  regulations  shall  be  declared 
to  be  in  force,  to  superintend  and  see  to  the  execution  of  such  regu- 
lations, or  any  of  them,  either  independently  or  jointly  with,  the  board  of 
guardians  of  any  union  within  which  or  within  part  of  which  regulations 
so  issued  by  the  Local  Government  Board  are  declared  to  be  in  force, 
and  thereupon  every  urban  sanitary  authority  so  directed  by  the  Local 
Government  Board  shall  have  the  like  powers  and  authority  in  every 
respect  as  the  board  of  guardians  of  any  union  within  such  district. 


THE  PUBLIC  HEALTH  (CONFIRMATION  OF  BYE-LAWS) 

ACT,  1884. 

(47  &  48  Vict.  Cap.  12).(a) 

An  Act  to  amend  the  Public  Health  Act,  1875,  so  far  as  relates  to  the 
Confirmation  of  Bye-Laws.  [19th  May,  1884.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 
as  follows  : 

Short  title         1.  This  Act  may  be  cited  as  the  Public  Health  (Confirmation  of 
and  construe-  j^ye-laws)  Act,  1884,  and  shall  be  construed  as  one  with  the  Public 
Health  Act,  1875. 

2.  In  this  Act,  if  not  inconsistent  vdth  the  context,  the  following 
expressions  have  the  meanings  hereinafter  respectively  assigned  to  them  : 
(that  is  to  say,) 

"  Incorporated  enactments  "  means  section  one  hundred  and  twenty- 
eight  of  the  Towns  Improvement  Clauses  Act,  1847,(i)  sections  sixty- 


Definitions. 


(1)  10  &  11 
Vict.  c.  34, 
s.  128. 
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eight  and  sixty-nine  of  the  Town  Pohce  Clauses  Act,  1847,(2)  and  section  Section  2. 
forty-two  of  the  Markets  and  Fairs  Clauses  Act,  1847,(3)  which  Acts  Bye-laws  as  to 
are  hereinafter  referred  to  as  the  Incorporated  Acts  :(a)  houS*^"^" 
"Confirming   authority"   means,  as  regards  bye-laws,  rules,  and  ^ 
regulations   confirmed  prior  to  the  nineteenth  day  of  August,  one  Vict.  c.  89, 
thousand  eight  hundred  and  seventy-one,  or  made  under  any  of  ^^^^  2' g^J^^g'^^g^^ 
incorporated  enactments  by  reason  of  the  incorporation  thereof  with  any  ]iJckney\ar-° 
local  Act,  and  confirmed  prior  to  the  tenth  day  of  August,  one  thousand  riages  and 
eight  hundred  and  seventy-two,  one  of  Her  Majesty's  principal  Secre-  P^^J^|i° 
taries  of  State  ;  and  as  regards  other  bye-laws,  rules,  and  regulations,  ^l-y  J^^^^ 

the  Local  Government  Board,  (h)  Vict.  c.  14, 

s.  42. 

3.  Every  bye-law  made  or  to  be  made  under  any  of  the  incorporated  ufmarkets.^ 
enactments  by  reason  of  the  incorporation  thereof  with  the  Public  Health  Confirmation 
Act,  1848,  the  Local  Government  Act,  1858,  or  the  Public  Health  Act,  of  bye-laws. 
1875,  or  any  local  Act,  or  any  provisional  order,  or  any  Act  confirming 

such  provisional  order,  and  every  rule  and  regulation  made  or  to  be 
made  by  an  urban  authority,  under  section  forty-eight  of  the  Tramways 
Act,  1870, (c)  shall  be  deemed  to  have  required  or  to  require  the  con- 
firmation of  the  confirming  authority,  and  not  to  have  required,  or  to 
require  any  other  confirmation,  allowance,  or  approval. 

4.  This  Act  shall  not  invalidate  the  confirmation,  allowance,  or  Saving  clause, 
approval  of  any  bye-law,  rule,  or  regulation,  confirmed,  allowed,  or 
approved  prior  to  the  passing  of  this  Act,  nor  shall  this  Act  apply  to  any 

bye-law  made  or  to  be  made  under  any  of  the  incorporated  enactments 
by  reason  of  the  incorporation  thereof  with  any  local  Act,  if  such  bye- 
law  has  or  will  come  into  force  without  any  confirmation,  allowance,  or 
approval,  or  if  by  the  express  provisions  of  the  local  Act  and  without 
reference  to  the  provisions  with  respect  to  confirmation,  allowance,  or 
approval  of  bye-laws  in  any  of  the  incorporated  Acts,  such  bye-law  is 
required  to  be  confirmed,  allowed,  or  approved  otherwise  than  by  the 
confirming  authority. 

_  (a)  The  Towns  Improvement  Clauses  Act,  1847,  s.  128,  provides  that  the  commis- 
sioners, i.e.,  the  urban  authority,  shall,  from  time  to  time,  by  bye-laws  to  be  made  and 
confirmed  in  mmmer  hereinafter  iwoviclecl,  make  regulations  for  the  licensing,  &c.,  of 
slaughter-houses,  &c.  The  manner  provided  by  that  Act  is  set  out  in  sections  200—209, 
which  are  not,  however,  incorporated  with  the  Public  Health  Act,  but  it  would  seem, 
notwithstanding,  that  these  provisions  applied  to  bye-laws  made  by  a  local  authority 
pursuant  to  the  Public  Health  Act,  1875.  See  Wallasey  Tramway  Gompany  v.  Wallasey 
Local  Board,  47  J.  P.  821.  However  this  may  be,  section  202  required  the  bye-laws 
to  be  confirmed  in  the  prescribed  manner,  and  if  no  manner  of  confirmation  were  pre- 
scribed, then  by  a  judge  of  the  superior  courts  or  by  the  justices  in  quarter  sessions. 
In  order  to  remove  all  doubts  with  regard  to  the  application  of  these  provisions  to 
bye-laws  made  by  a  local  authority  under  the  Public  Health  Act,  1875,  the  Act 
provides  that  no  confirmation  sball  be  necessary  in  future  except  that  of  the  Local 
Government  Board.  Provision  is  also  made  for  the  validity  of  past  confirmation  by 
the  Secretaries  of  State  under  former  Public  Health  Acts  or  local  Acts.  The  fore- 
going remarks  apply  mutatis  mutandis  to  the  other  incorporated  enactments,  all  of 
which  are  set  out  in  the  Appendix,  jjosi. 

(6)  As  to  the  provisions  of  the  Public  Health  Act,  1875,  with  regard  to  the  con- 
firmation of  bye-laws,  see  section  1 84,  ante,  p.  257. 

(c)  See  the  section  in  the  Appendix,  'post. 
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THE  PUBLIC  HEALTH  (OFFICERS)  ACT,  1884. 

(47  &  48  Vict.  Cap.  74.) 

An  Act  to  amend  the  Public  Health  Act,  1875,  ivith  respect  to  the  Officers 
of  Local  Authorities.  [14th  August,  1884.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : — 


Section  1. 

Short  title. 


1.  This  Act  may  be  cited  as  the  Public  Health  (Officers)  Act,  1884, 
and  shall  be  construed  as  one  with  the  Public  Heath  Act,  1875,  in  this 
Act  called  the  principal  Act. 


Restriction  on  2.  Proceedings  for  the  recovery  of  any  penalty  under  the  hundred 
recovery  of  r^^fj  ninety-third  section  of  the  principal  Act  shall  not  be  taken  except 
pena  les.       y^'ii^  the  consent  in  writing  of  the  Attorney-General. 

See  the  Public  Health  Act,  1875,  s.  193,  ante,  p.  265.  That  section  forbids  officers 
of  a  local  authority  to  contract  with  such  authority  or  to  accept  any  fee  or  reward 
other  than  their  proper  salaries.  This  provision  is  enforced  by  a  penalty  of  bOl.,  which 
the  section  provided  might  be  recovered  by  any  person,  and  these  words  were  held  in 
Fletcher  v.  Hudson,  ante,  p.  336,  to  enable  any  person  to  recover  it,  whether  he  was 
aggrieved  or  not,  and  whether  or  not  he  had  obtained  the  leave  of  the  Attorney- 
General  under  section  253,  ante,  j).  336.  In  so  far  as  the  proceedings  for  the  penalty 
are  concerned,  the  consent  of  the  Attorney-General  must  now  be  obtained.  See  also 
the  Public  Health  (Members  and  Officers)" Act,  1885  (48  &  49  Vict.  c.  53),  post,  which 
contains  further  amendments  of  the  law. 


THE  PUBLIC  HEALTH  AND  LOCAL  GOVERNMENT 
CONFERENCES  ACT,  1885. 

(48  &  49  Vict.  Cap.  22.) 

An  Act  to  provide  for  Expenses  incurred  in  relation  to  Conferences  of 
Local  Authorities.  [25th  June,  1885.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

Short  title.        1.  This  Act  may  be  cited  as  the  Public  Health  and  Local  Government 
Conferences  Act,  1885. 


Expenses  2.  -^^J  local  authority  may,  when  empowered  by  and  subject  to  any 

of  local         regulations  made  by  the  Local  Government  Board  in  that  behalf  (which 
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regulations  the  said  Board  is  hereby  authorised  from  time  to  time  to    Section  2. 
make,  vary,  or  rescind),  pay  the  reasonable  expenses  of  any  member  or  authorities 
members  or  clerk  to  the  local  authority  attending  any  conference  or  may  be 
meeting  of  members  of  local  authorities  held  for  the  purpose  of  discussing  ^1^°"^®'^- 
any  matter  which  is  connected  with  the  duties  which  devolve  on  them, 
and  any  reasonable  expenses  incurred  in  purchasing  reports  of  the  pro- 
ceedings of  any  such  meeting  or  conference,  and  may  charge  the  amount 
to  any  rates  applicable  to  the  general  purposes  of  the  Public  Health  Act,  38  &  39  Vict. 
1875,  within  their  district.  .  55. 

The  foregoing  enactment  is  simply  a  repetition,  mutatis  mutandis,  of  the  Poor  Law 
Conferences  Act,  1883  (46  Vict.  c.  li).  An  order  has  been  made  under  it  dated  13th 
May,  1891,  the  text  of  which  will  be  found  in  Appendix  II.,  post. 

3.  Expressions  used  in  this  Act  have  the  same  respective  meanings  as  Interpre- 
they  have  in  the  Public  Health  Act,  1875,  save  and  except  that  in 
England  the  term  "  local  authority  "  shall  not  mean  or  include  the  urban 
authority  of  any  borough. 

In  other  words,  the  Act  applies  only  to  rural  authorities  and  to  urlian  authorities 
not  being  borough  councils.  (See  section  6  of  the  principal  Act,  p.  24.)  It  does  not 
apply  to  a  town  council  who  are  the  urban  authority  in  tlieir  borough. 

4-.  In  the  application  of  this  Act  to  Ireland —  Act  to  apply 

(a.)  The  term  "  Local  Government  Board "  shall  mean  the  Local  *° 
Government  Board  for  Ireland  : 

(h.)  The  Public  Health  (Ireland)  Act,  1878,  shall  be  substituted  for  4i  &  42  Vict, 
the  Public  Health  Act,  1875  :  c  52. 

(c.)  The  expression  "  local  authority "  shall   mean   rural  sanitary 
authority  and  urban  sanitary  authority. 


THE  PUBLIC  HEALTH  (SHIPS,  &c.)  ACT,  1885. 

(48  &  49  YicT.  Cap.  35.) 

An  Act  to  amend  the  Puhlic  Health  Act,  1875,  in  relation  to  Ships  and 
Port  Sanitary  Authorities.  [31st  July,  1885.] 

Whereas  it  is  expedient  to  amend  the  provisions  of  the  Pubhc  Health  38  &  39  Vict. 
Act,  1875,  relating  to  ships  and  port  sanitary  authorities  :  °' 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  as  the  Pubhc  Health  (Ships,  &c.)  Act,  1885,  Short  title, 
and  shall  be  construed  as  one  with  the  Pubhc  Health  Act,  1875,  in  this 

Act  referred  to  as  the  principal  Act. 

2.  Section  one  hundred  and  ten  of  the  principal  Act  shall  have  effect  Amendment 
not  only  for  the  purpose  of  the  provisions  of  that  Act  relating  to  of  section  no 
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Constitution 
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nuisances,  bnt  also  for  the  purpose  of  such  of  the  provisions  of  that  Act 
relating  to  infectious  diseases  and  hospitals  as  are  referred  to  in  the 
schedule  to  this  Act. 

Section  110,  as  amended,  -will  now  read  as  follows  : — For  the  pvirposes  of  the  pro- 
visions of  this  Act  relating  to  nuisances,  and  also  for  the  purpose  of  such  of  the  pro- 
visions of  this  Act  relating  to  infectious  diseases  and  hospitals  as  are  contained  in ' 
sections  120,  121,  &c.  (see  the  schedule,  ^jo.si),  any  ship  or  vessel  lying  in  any  river, 
harbour,  or  other  water  within  the  district  of  a  local  authority,  shall  be  subject  to  the 
jurisdiction  of  that  authority  in  the  same  manner  as  if  it  were  a  house  within  such 
district ;  and  airy  ship  or  vessel  lying  in  any  river,  harbour,  or  other  water  not  within 
the  district  of  a  local  authority  shall  be  deemed  to  be  within  the  district  of  such  local 
authority  as  may  be  prescribed  by  the  Local  Government  Board,  and  where  no  local 
authority  has  been  prescribed,  then  of  the  local  authority  whose  district  nearest 
adjoins  the  place  where  such  ship  or  vessel  is  lying.  The  master,  or  other  officer  in 
charge  of  any  such  ship  or  vessel,  shall  be  deemed  for  the  purpose  of  the  said  pro- 
visions to  be  the  occupier  of  such  sldp  or  vessel.  This  sectioir  shall  not  ajjply  to  any 
ship  or  vessel  under  the  command  or  charge  of  any  officer  bearing  Her  Majesty's  com- 
mission, or  to  any  ship  or  vessel  belonging  to  any  foreign  government.  See  the  notes 
to  this  section,  ante,  p.  129.  The  j^ro visions  of  some  of  the  later  Public  Health  Acts 
are  expressly  extended  to  ships.    See,  for  instance,  52  &  53  Vict.  c.  72,  s.  13,  fost. 

3.  In  any  case  in  which  the  Local  Government  Board  are  by  the 
principal  Act  authorised  permanently  to  constitute  a  port  sanitary 
authority  by  provisional  order,  they  may  permanently  constitute  a  port 
sanitary  authority  by  order,  (a) 

Every  order  made  under  this  section  shall  specify  a  day  on  which  it 
shall  come  into  operation  in  the  event  of  its  not  becoming  a  provisional 
order,  as  hereinafter  provided,  and  at  least  four  weeks  before  such  day  a 
copy  of  it  shall  be  sent  by  the  Local  Government  Board  to  every  riparian 
authority(5)  which  is  by  the  order  or  otherwise  required  to  contribute 
to  the  expenses  of  the  port  sanitary  authority,(c)  and  if  before  such 
day  notice  in  writing  shall  be  received  by  the  Local  Government 
Board  from  any  such  riparian  authority  objecting  to  the  order,  and 
such  notice  is  not  withdrawn  before  such  day,  the  order  shall  be 
deemed  to  be  a  provisional  order(f?)  duly  made  by  the  Local  Government 
Board  under  the  principal  Act,  and  in  the  event  of  its  being  confirmed 
by  Parliament  shall  come  into  operation  on  such  day  as  may  be  provided 
in  that  behalf  in  the  Act  confirming  it. 

Any  order  made  under  this  section  may,  if  the  same  has  not  become  a 
provisional  order,  be  repealed,  altered,  or  amended  by  any  subsequent 
order  made  by  the  Local  Government  Board. 

(a)  Section  287  of  the  principal  Act  eirabled  the  Local  Government  Board  by 
provisional  order  permanently  to  constitute  any  local  authority  whose  district  or 
part  of  whose  district  forms  part  of  or  abuts  on  any  part  of  a  port  in  England,  or  the 
waters  of  such  port,  or  any  conservators,  commissioners,  or  other  persons  having 
authority  in  or  over  such  port  or  any  part  thereof  (which  local  authority,  conservators, 
commissioners,  or  other  persons  are  in  the  Act  referred  to  as  a  "  riparian  authority  ") 
the  sanitary  authority  of  the  whole  of  such  port  or  of  any  part  thereof  (in  the  Act 
referred  to  as  the  "port  sanitary  authority  ").  The  Local  Government  Board  were 
also  empowered  by  provisional  order  permanently  to  constitute  a  port  sanitary 
authority  for  the  whole  or  any  j^art  of  a  port,  by  combining  any  two  or  more 
riparian  authorities  having  j  urisdiction  within  such  port,  or  any  part  thereof,  and  to 
prescribe  their  joint  action  ;  or  by  forming  a  joint  board  consisting  of  representative 
members  of  any  two  or  more  riparian  authorities  in  the  same  maimer  as  is  by  the  Act 
provided  with  respect  to  the  formation  of  a  united  district.  And  the  Board  were 
further  empowered  by  provisional  order  permanently  to  constitute  a  port  sanitary 
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authority  for  any  two  or  more  ports,  by  forming  a  joint  board  consisting  of  repre-      Note  to 
sentative  members  of  all  or  any  of  the  rijDarian  authorities  having  jurisdiction  within    Section  3. 
such  ports  or  any  part  thereof.     (See  the  section,  ante,  p.  384.)   

The  effect  of  the  above  amendment  is  to  abolish  the  necessity  for  a  provisional 
order  in  the  foregoing  cases,  and  to  enable  the  Board  in  each  of  the  cases  to  per- 
manently constitute  a  port  sanitary  authority  by  an  order  which  will  require  no 
coniirmation  by  Parliament.  The  orders  made  by  the  Board  will  be  binding  and 
conclusive  (section  295,  ante,  p.  389). 

(6)  See  the  definition  of  a  riparian  authority  in  section  287,  supra. 

(c)  As  to  the  expenses  of  a  port  sanitary  authority  and  the  mode  in  which 
contributions  are  obtained  from  the  several  riparian  authorities,  see  section  290, 
ante,  p.  386. 

{d)  In  other  words,  section  387  will  apply  as  it  originally  stood,  and  the  Local 
Government  Board  may  then  make  an  order  temporarily  constituting  the  port 
sanitary  authority  j^ending  the  confirmation  of  the  provisional  order.  As  to  the 
making  of  provisional  orders,  see  section  297,  ante,  p.  391. 


SCHEDULE. 

Sections  120,  121,  124,  125,  126,  128,  131,  132,  and  133  of  the  Public  Health 
Act,  1875. 

The  following  are  the  words  of  the  above  sections  as  apiplied  by  this  Act : — 

Section  120  {ante,  p.  141). — Where  any  local  authority  are  of  opinion,  on  the 
certificate  of  their  medical  officer  of  health  or  of  any  other  legally  qualified  medical 
practitioner,  that  the  cleansing  and  disinfecting  of  any  s/iijj  or  part  thereof,  and  of 
any  articles  therein  likely  to  retain  infection,  would  tend  to  prevent  or  check 
infectious  disease,  it  shall  be  the  duty  of  such  authority  to  give  notice  in  writing  to 
the  master  or  other  officer  in  charge  of  such  ship  or  part  thereof,  requiring  him  to 
cleanse  and  disinfect  such  ship  or  part  thereof  and  articles  within  a  time  specified 
in  siich  notice.  If  the  person  to  whom  notice  is  so  given  fails  to  compl}^  therewith 
he  shall  be  liable  to  a  penalty  of  not  less  than  one  shilling,  and  not  exceeding  ten 
shillings,  for  eveiy  day  during  which  he  continues  to  make  default ;  and  the  local 
authority  shall  cause  such  ship  or  part  thereof  and  articles  to  be  cleansed  and 
disinfected,  and  may  recover  the  expenses  incurred  from  the  master  or  other  officer  in 
charge  of  such  ship  in  default  in  a  summary  manner.  Where  the  master  or  other  o  fficer 
in  charge  of  such  ship  or  part  thereof  is  from  poverty  or  otherwise  unable,  in  the 
opinion  of  the  local  authority,  effectually  to  carry  out  the  requirements  of  this 
section,  such  authority  may,  without  enforcing  such  rec[uirements  on  such  master  or 
other  officer,  with  his  consent,  cleanse  and  disinfect  such  ship  or  part  thereof  and 
articles,  and  defray  the  expense  thereof. 

Section  121  {ante,  p.  142). — Any  local  authority  may  direct  the  destruction  of  any 
bedding,  clothing,  or  other  articles  which  have  been  exposed  to  infection  from  any 
dangerous  infectious  disorder,  and  may  give  compensation  for  the  same. 

Section  124  {ante,  p.  143). — Where  any  suitable  hospital  or  place  for  the  reception 
of  the  sick  is  provided  within  the  district  of  a  local  authority,  or  within  a  convenient 
distance  of  such  district,  any  person  who  is  suflFering  from  any  dangerous  infectious 
disorder,  and  is  on  board  any  ship  or  vessel,  may,  on  a  certificate  signed  by  a  legally 
qualified  medical  practitioner,  and  with  the  consent  of  the  superintending  body  of 
such  hospital  or  place,  be  removed  by  order  of  any  justice  to  such  hospital  or  place 
at  the  cost  of  the  local  authority.  An  order  under  this  section  may  be  addressed  to 
such  constable  or  ofiicer  of  the  local  authority  as  the  justice  making  the  same  may 
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Schedule,    think  expedient ;  and  any  person  who  wilfully  disobeys  or  obstructs  the  execution  of 
such  order  shall  be  liable  to  a  penalty  not  exceeding  ten  pounds. 

It  will  be  seen  that  this  section  already  applied  to  ships,  but  the  new  Act  makes  clear  what 
authorities  may  act  under  it.    (See  section  2,  ante.) 

Section  125  {ante,  p.  144). — Any  local  authority  may  make  regulations  (to  be 
approved  of  by  the  Local  Government  Board)  for  removing  to  any  hospital  to  which 
such  authority  are  entitled  to  remove  patients,  and  for  keeping  in  such  hospital, 
so  long  as  may  be  necessary,  any  person  brought  within  their  district  by  any  ship  or 
boat  who  are  infected  with  a  dangerous  infectious  disorder,  and  such  regulations 
may  impose  on  offenders  against  the  same  reasonable  penalties  not  exceeding  forty 
shillings  for  each  offence. 

See  the  remarks  on  section  124,  suirva. 

Section  126  (ante,  p.  144). — Any  person  who — 

(I.)  While  suffering  'from  any  dangerous  infectious  disorder  wilfully  exposes 
himself  without  proper  precautions  against  spreading  the  said  disorder  in 
any  street,  public  place,  shop,  inn,  or  public  conveyance,  or  enters  any  public 
conveyance  without  previously  notifying  to  the  owner,  conductor,  or  driver 
thereof  that  he  is  so  suffering,  or, 

(2.)  Being  in  charge  of  any  person  so  suffering,  so  exposes  such  sufferer  ;  or, 

(3.)  Gives,  lends,  sells,  transmits,  or  exposes  without  previous  disinfection,  any 

bedding,  clothing,  rags,  or  other  things  which  have  been  exposed  to  infection 

from  any  such  disorder, 

shall  be  liable  to  a  penalty  not  exceeding  five  pounds  ;  and  a  person  who, 
while  suffering  from  any  such  disorder,  enters  any  public  conveyance  without 
previously  notifying  to  the  owner  or  driver  that  he  is  so  suffering,  shall  in  addition 
be  ordered  by  the  court  to  pay  such  owner  and  driver  the  amount  of  any  loss  and 
expense  they  may  incur  in  carrying  into  effect  the  provisions  of  this  Act  with 
respect  to  disinfection  of  the  conveyance.  Provided  that  no  proceedings  under  this 
section  shall  be  taken  against  persons  transmitting  with  proper  precautions  any 
bedding,  clothing,  rags,  or  other  things  for  the  purpose  of  having  the  same 
disinfected. 

The  application  of  this  section  to  ships  is  not  clear.  It  does  not  appear  to  have  any 
bearing  upon  persons  or  things  in  ships  beyond  what  it  had  before  the  Act. 

Section  128  {ante,  146). — Any  person  who  knowingly  lets  for  hire  any  sM'p 
or  part  of  a  shi-p  in  which  any  person  has  been  suffering  from  any  dangerous  infectious 
disorder,  without  having  such  s/u|)  or  part  of  a  s/iip  and  all  articles  therein  liable  to 
retain  infection,  disinfected  to  the  satisfaction  of  a  legally  qualified  medical  practi- 
tioner, as  testified  by  a  certificate  signed  by  him,  shall  be  liable  to  a  penalty  not 
exceeding  twenty  pounds. 

Section  131  {ante,  p.  148).— Any  local  authority  may  provide  for  the  use  of  the 
inhabitants  of  their  district  hospitals  or  temporary  places  for  the  reception  of  the 
sick,  and  for  that  purpose  may  — 

Themselves  build  such  hospitals  or  places  of  reception  ;  or  contract  for  the  use  of 

any  such  hospital  or  part  of  a  hospital  or  place  of  reception  ;  or. 
Enter  into  any  agreement  with  any  person  having  the  management  of  any 
hospital,  for  the  reception  of  the  sick  inhabitants  of  their  district,  on 
payment  of  such  annual  or  other  sum  as  may  be  agreed  on. 

Two  or  more  hospital  authorities  may  combine  in  providing  a  common  hospital. 


CONTEACT  WITH  OFFICERS. 


481 


Section  132  {ante,  p.  150). — Any  expenses  incnrred  by  a  local  authority  in  main-  Schedule, 
taining  in  a  hospital,  or  in  a  temporary  place  for  the  reception  of  the  sick  (whether 
or  not  belonging  to  such  authority),  a  patient  who  is  not  a  pauper,  shall  be  deemed 
to  be  a  debt  due  from  such  patient  to  the  local  authority,  and  may  be  recovered 
from  him  at  any  time  within  six  months  after  his  discharge  from  such  hospital  or 
place  of  reception,  or  from  his  estate  in  the  event  of  his  dying  in  such  hospital  or 
place. 

Section  133  {ante,  p.  151.) — Any  local  authority  may,  with  the  sanction  of  the 
Local  Government  Board,  themselves  i^rovide  or  contract  with  any  person  to  provide 
a  temporary  supply  of  medicine  and  medical  assistance  for  the  poorer  inhabitants  of 
their  district. 


THE  PUBLIC  HEALTH  (MEMBERS  AND  OFFICERS) 

ACT,  1885. 

(48  &  49  Vict.  Cap.  53.) 

An  Act  to  amend  the  Puhlic  Health  Act,  1875,  loith  respect  to  the 
Memhers  and  Officers  of  Local  Authorities.     [6tli  August,  1885.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 


1.  This  Act  may  be  cited  as  the  Public  Health  (Members  and  Officers)  Short  title. 
Act,  1885,  and  shall  be  construed  as  one  with  the  Public  Health  Act,  f 
1875,  in  this  Act  called  the  principal  Act. 

2.  Notwithstanding  anything  in  the  hundred    and   ninety-third  ^'^^"^^,^^"93 
section  of  the  principal  Act,  (a)  or  any  similar  restrictions  in  any  local  of  the  Public 
Act,  to  the  contrary,  it  shall  not  be  unlawful  for  any  officer  or  servant  Health  Act, 
appointed  or  employed  under  the  principal  Act  or  local  Act  by  the  local  l^^'^- 
authority  to  be  concerned  or  interested  in  any  contract  with  the  local 
authority  made  with  such  consent  or  approval  as  is  hereinafter  mentioned 

for  the  sale,  purchase,  leasing,  or  hiring  of  any  lands,  rooms  or  offices, (i) 
or  to  be  concerned  or  interested  in  any  contract  with  the  local  authority 
as  a  shareholder  in  any  joint  stock  company, (c)  and  no  officer  or  servant 
of  a  local  authority  shall  be  incapable  of  holding  any  office  or  of  being 
employed  under  the  principal  Act  or  local  Act,  or  be  liable  to  any  penalty 
by  reason  only  of  his  having  been  concerned  or  interested  either  before(^0 
or  after  the  passing  of  this  Act  in  any  such  contract  as  aforesaid.  No 
such  contract  as  aforesaid  shall  be  made  after  the  passing  of  this  Act,  or 
approved  if  made  before  the  passing  of  this  Act,  for  the  sale,  purchase, 
leasing,  or  hiring  of  any  lands,  rooms,  or  offices  except  with  the  consent 
of  two-thirds  of  the  number  of  the  members  of  the  local  authority 
present  (e)  at  a  meeting  held  after  seven  clear  days'  notice  shall  have 
been  published  in  some  newspaper  circulating  in  the  neighbourhood,  and 
after  notice  shall  have  been  sent  in  writing  to  every  member  stating  the 

2  I 
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Section  2.  nature  of  the  contract,  and  the  time  and  place  of  the  meeting  at  which  the 
question  is  to  be  considered. (/) 

(a)  Section  193  (ante,  p.  265)  prohibited  officers  or  servants  appointed  nnder  tlie 
Public  Healtli  Act,  1875,  from  being  in  anywise  concerned  or  interested  in  any 
bargain  or  contract  anade  witli  such,  antliority  for  any  of  tlie  purposes  of  tlie  Act.  If 
any  officer  or  servant  was  so  concerned  or  interested,  he  was  to  be  incapable  of  after- 
wards holding  or  continuing  in  any  office  or  employment  under  the  Act,  and  was  to 
forfeit  and  pay  the  sum  of  501.,  which  might  be  recovered  by  any  person,  with  full 
costs  of  suit,  by  action  of  debt.  In  Fletcher  v.  Hudson,  5  Ex.  D.  287  ;  49  L.  J.  Ex. 
783  ;  43  L.  T.  (n.s.)  404  ;  45  J.  P.  5,  it  was  laid  doAvn  by  Bramwell,  B.,  that  the 
penalty  under  section  193  might  be  recovered  by  any  person,  although  he  was  neither 
a  party  aggrieved  nor  had  the  consent  of  the  Attorney-General  under  section  253  {ante^ 
p.  336).  To  meet  this  decision  the  47  &  48  Vict.  c.  74,  s.  2  (p.  476),  provided  that 
proceedings  for  the  recovery^  of  any  penalty  under  section  193  should  not  be  taken 
Avithout  the  consent  in  writing  of  the  Attorney-General.  In  other  respects,  however, 
section  193  remained  in  full  force.  In  Todd  v.  Robinson,  14  Q.  B.  D.  739  ;  54  L.  J. 
Q.  B.  47  ;  52  L.  T.  (n.s.)  120  ;  49  J.  P.  278,  it  Avas  held  that  an  officer  of  a  local 
board,  who  was  a  shareholder  in  a  gas  company  having  a  contract  with  the  board  for 
the  lighting  of  the  streets,  was,  so  long  as  the  contract  existed,  interested  in  a  bargain 
or  contract  with  the  board  within  the  meaning  of  section  193,  and  if  the  contract  was 
capable  of  jiroducing  any  profit  to  the  shareholders  of  the  company,  he  was  liable  to 
the  penalty  imposed  by  that  enactment.  In  another  case,  also  decided  by  the  Court 
of  Ap]3eal  (Burgess  v.  Clarl;  14  Q.  B.  D.  735  ;  33  W.  269  ;  49  J.  P.  388),  it  was 
held  that  a  demise  of  rooms  was  a  bargain  or  contract  within  the  meaning  of  section 
193,  and  that  if  an  officer,  employed  by  a  local  board,  let  rooms  to  the  board  at  a  rent 
payable  to  him,  although  the  rooms  were  used  by  the  board  in  the  transaction  of  its 
business,  he  became  liable  to  the  penalty  ;  for  the  rent  could  not  be  considered  as  an 
allowance  in  addition  to  his  salary  under  sections  189,  193,  being  unconnected  with 
the  performance  of  any  services  in  the  course  of  his  employment  rmder  the  board. 
It  Avas  to  meet  these  and  similar  cases  that  the  present  statute  has  been  jDassed.  It  is 
to  be  remembered  that  the  decision  in  Todd  v.  Eobinson,  12  Q.  B.  D.  530  ;  53  L.  J.  Q.  B. 
251  ;  50  L.  T.  (n.s.)  298  ;  32  W.  E.  858  ;  48  J.  P.  692,  remains  unaffected  by  this  Act. 
It  decides  that  when  any  penalty  is  recovered  under  the  section  the  CroAvn  cannot 
remit  the  penalties  under  22  Vict.  c.  32,  as  that  Act  relates  only  to  persons  upon 
Avhom  a  penalty  Avas  imposed  by  judicial  authority. 

(h)  This  meets  the  case  of  Burgess  v.  Clark,  siqmi. 

(c)  This  meets  the  case  of  Todd  v.  Eohinson  (No.  1),  supra.  The  words  "joint 
stock  company  "  Avill  apparently  apply  to  every  joint  stock  company,  hoAvever  formed. 

(d)  The  effect  of  this  provision  is  to  remove  any  liability  or  disc^ualification  existing 
before  the  time  of  the  passing  of  the  Act  by  reason  of  an  officer  having  entered  into 
a  contract  of  the  kind  mentioned  in  the  section. 

(e)  The  necessary  majority  is  two-thirds  of  those  present  (not  of  the  Avhole  board), 
whether  voting  or  not. 

(/)  The  question  of  such  a  contract  Avill  in  general  arise  at  an  ordinary  meeting. 
In  such  a  case  the  consideration  of  the  question  should  be  postjjoned  until  a  day 
named,  and  the  clerk  should  be  instructed  to  insert  the  necessary  advertisement,  and 
to  send  a  notice  to  every  member  stating  the  nature  of  the  contract,  &c.  As  to  the 
sending  of  the  notice,  see  section  267,  ante,  p.  359. 

The  remaining  sections  of  this  Act  Avere  repealed  by  56  &  57  Vict.  c.  73,  of  Avhich 
section  46  contains  the  provisions  noAV  in  force.    See  the  Act,  post. 
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HOUSING  OF  THE  WORKING  CLASSES  ACT,  1885. 

(48  &  49  Vict.  Cap.  72.) 

An  Act  to  amend  the  Laio  relating  to  Dwellings  of  the  Working  Classes. 

[14th  August,  1885.] 

Whbebas  it  is  expedient  to  amend  the  law  with  reference  to  the 
provision  of  suitable  dwellings  for  the  working  classes  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

The  whole  of  this  Act  has  been  repealed  by  the  Housing  of  the  Working  Classes 
Act,  1890  (53  &  54  Vict.  c.  70),  fost,  except  sections  3,  7 — 9,  and  except  section  10  so 
far  as  it  relates  to  bye-laws  authorised  by  those  sections. 

****** 


3.  In  the  event  of  the  removal  from  their  present  sites  of  Millbank   Section  3. 
Penitentiary  or  Pentonville  Penitentiary,  it  shall  be  lawful  for  Her  Pro\dsion 
Majesty,  on  the  recommendation  of  the  Commissioners  of  Her  Majesty's  respecting 
Treasury,  and  subject  to  such  conditions  as  they  may  think  reasonable,  gg^a-^  metro- 
and  in  the  event  of  the  removal  from  its  present  site  of  Coldbath  Fields  politan 
Prison,  or  House  of  Detention,  Clerkenwell,  it  shall  be  lawful  for  the  prisons, 
justices  of  the  peace  for  the  county  of  Middlesex,  if  the  justices  think  fit 
so  to  do,  to  sell  and  convey  those  respective  sites  or  any  part  or  parts 
thereof  to  the  Metropolitan  Board  of  Works,  at  a  fair  market  price. 

****** 


Amendment  of  General  Sanitarij  Laio,  ^'c. 

7.  It  shall  be  the  duty  of  every  local  authority  entrusted  with  the  General  duty 
execution  of  laws  relating  to  public  health  and  local  government  to  put  "^jj^^^j^. 
in  force  from  time  to  time,  as  occasion  may  arise,  the  powers  with  which  to  enforce 
they  are  invested,  so  as  to  secure  the  proper  sanitary  condition  of  all  the  law. 
premises  within  the  area  under  the  control  of  such  authority. 

This  section  is  repealed,  in  so  far  as  it  relates  to  London,  by  the  Public  Health 
(London)  Act,  1891,  s.  142. 

It  is  provided  by  section  299  of  the  Public  Health  Act,  1875,  ante,  p.  394,  that  if  a 
local  authority  makes  default  in  enforcing  any  of  the  provisions  of  that  Act  which  it 
is  their  duty  to  enforce,  the  Local  Government  Board  on  complaint  made  may  compel 
them  to  perform  their  duty.  The  present  section  is  much  wider  in  its  operation.  It 
apphes  to  the  execution  not  only  of  the  Public  Health  Act,  l;iut  of  all  laws  relating  to 
public  health  and  local  government.  And  as  it  makes  such  execution  a  statutory 
duty,  the  remedy  of  any  person  aggiieved  will  apparently  be  by  mandamus.  The 
only  limitation  of  the  section  is  that  in  the  last  clause,  which  seems  to  confine  its 
operation  to  the  execution  of  such  laws  as  may  be  necessary  to  secure  the  proper 
sanitary  condition  of  premises.  An  example  of  the  operation  of  this  section  may  be 
given  by  referring  to  the  Public  Health  Act,  1875,  s.  23,  ante,  p.  54.  Under  that 
section  a  local  autliority  were  originally  bound  to  give  notice  to  an  owner  to  drain 
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Note  to     his  house  effectually  ;  on  his  making  default  they  were  empowered  (not  hound)  to 
Section  7.   execute  the  necessary  works  themselves.    Now,  ajaparently,  by  reason  of  the  provision 
in  the  text,  they  have  no  option,  but  must  execute  the  necessary  works.  Similar 
examples  will  readily  occur  to  readers  of  the  Public  Health  Act. 


ofTs  feTg"*  S.  Whereas  under  section  ninety  of  the  Public  Health  Act,  1875, 
Vict.  c.  55,  the  Local  Government  Board  can  declare  that  section  to  be  in  force 
s.  90.  within  the  district  of  a  sanitary  authority,  and  after  the  publication  of 

notice  of  such  declaration  such  authority  is  empowered  to  make  bye- 
laws  with  respect  to  lodging-houses,  and  it  is  expedient  to  authorise 
every  such  authority  to  make  such  bye-laws  without  any  declara- 
tion by  the  Local  Government  Board  :  Be  it  therefore  enacted  as 
follows  : 

Every  sanitary  authority  shall  have  power  to  make  bye-laws  for  the 
matters  specified  in  section  ninety  of  the  Public  Health  Act,  1875. 

Section  90  of  the  Public  Health  Act,  ante,  p.  106,  enabled  the  Local  Governnient 
Board  to  empower  a  local  authority  to  make  bye-laws  as  to  houses  let  in  lodgings, 
i.e.,  houses  other  than  common  lodging-houses.  The  powers  given  by  that  section 
may  now  be  exercised  by  any  local  authority  without  the  intervention  of  the  Local 
Government  Board. 


Tents  and  9.  fl-)  A  tent,  van,  shed,  or  similar  structure  used  for  human 
vans  used  for  habitation,  which  is  in  such  a  state  as  to  be  a  nuisance  or  injurious  to 
haWtation.  health,(a)  or  which  is  so  overcrowded  as  to  be  injurious  to  the  health  of 
the  inmates,  whether  or  not  members  of  the  same  family,  shall  be  deemed 
to  be  a  nuisance  within  the  meaning  of  section  ninety-one  of  the  Public 
Health  Act,  1875  ;  and  the  provisions  of  that  Act  shall  apply 
accordingly.  (6) 

(2.)  A  sanitary  authority  may  make  bye-laws(c)  for  promoting 
cleanliness  in,  and  the  habitable  condition  of  tents,  vans,  sheds,  and 
similar  structures  used  for  human  habitation,  and  for  preventing  the 
spread  of  infectious  disease  by  the  persons  inhabiting  the  same,  and 
generally  for  the  prevention  of  nuisances  in  connection  with  the  same.((^) 

(3.)  Where  any  person  duly  authorised  by  a  sanitary  authority  or  by 
a  justice  of  the  peace  (e)  has  reasonable  cause  to  suppose  either  that  there 
is  any  contravention  of  the  provisions  of  this  Act,  or  any  bye-law  made 
under  this  Act,  in  any  tent,  van,  shed,  or  similar  structure  used  for 
human  habitation,  or  that  there  is  in  any  such  tent,  van,  shed,  or 
structure  any  person  suffering  from  a  dangerous  infectious  disorder, (/) 
he  may,  on  producing  (if  demanded)  either  a  copy  of  his  authorisation 
purporting  to  be  certified  by  the  clerk  or  a  member  of  the  sanitary 
authority  or  some  other  sufficient  evidence(^)  of  his  being  authorised  as 
aforesaid,  enter  by  day  (A)  such  tent,  van,  shed,  or  structure,  and  examine 
the  same  and  every  part  thereof  in  order  to  ascertain  whether  in  such 
tent,  van,  shed,  or  structure  there  is  any  contravention  of  any  such  bye- 
law  or  a  person  suffering  from  a  dangerous  infectious  disorder.(/) 

(4.)  For  the  purposes  of  this  section  "  day  "  means  the  period  between 
six  o'clock  in  the  morning  and  the  succeeding  nine  o'clock  in  the 
evening. 

(5.)  If  such  person  is  obstructed  in  the  performance  of  his  duty  under 
this  section,  the  person  so  obstructing  shall  be  liable,  on  summary  con- 
viction, to  a  fine  not  exceeding  forty  shillings. 
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(6.)(0  *  *  *  *  -x-  Section  9. 

(7.)  Nothing  iu  this  section  shall  apply  to  any  tent,  van,  shed,  or 
structure,  erected  or  used  by  any  portion  of  Her  Majesty's  military  or 
naval  forces. 

{a)  It  is  not  necessary  tliat  a  nuisance,  in  order  to  be  within  tliis  section,  should 
also  be  injurious  to  health.  See  the  note  to  the  corresponding  words  in  section  91  of 
the  Public  Health  Act,  1875,  ante,  p.  108,  and  the  case  of  Bishoi)  Auckland  Local 
Board  v.  Bisho2)  Auckland  Iron  Gom^Jany,  10  Q.  B.  D.  138  ;  52  L.  J.  M.  C.  38  ;  48 
L.  T.  (n.s.)  223  ;  31  W.  K.  288  ;  47  J.  P.  389. 

(b)  This  is  one  of  the  most  useful  provisions  of  the  Act.  It  enables  local 
authorities  to  control  a  class  of  persons  hitherto  incapable  of  being  reached  through 
the  sanitary  laws.  The  effect  of  the  sub-section  is  as  follows  : — It  is  now  the  duty 
of  the  local  authority  to  inspect  the  district  for  the  detection  of  the  nuisances  to  which 
the  section  relates  (Public  Health  Act,  1875,  s.  92).  Information  of  a  nuisance 
under  the  sub-section  may  be  given  by  any  person  aggrieved,  or  by  two  inhabitant 
householders,  by  an  officer  of  the  local  authority,  by  the  lelieving  officer,  by  any 
ccmstable  or  police  officer  (section  93).  The  local  authority  must  then  serve  a  notice 
for  the  abatement  of  the  nuisance  on  the  occupier  of  the  tent,  van,  &c.,  for  there  will 
rarely  be  an  owner  distinct  from  the  occupier  (section  94).  On  non-compliance  with 
the  notice  complaint  may  be  made  to  a  justice  (section  95),  and  an  order  may  be 
made  by  a  court  of  summary  jurisdiction  (section  96).  It  may  be  doubted  whether 
a  tent,  van,  &c.,  is  a  house  or  building  within  section  97. 

(c)  The  making,  authentication,  &c.,  of  these  bye-laws  is  regulated  by  sections  182 — 
187  of  the  Public  Health  Act,  1875,  ante,  p.  256.  The  provision  of  section  185  as  to  the 
printing  and  publication  of  bye-laws  should  be  attended  to.    See  the  ne.xt  section. 

(d)  Up  to  the  time  of  writing  the  Local  Government  Board  had  not  yet  issued 
model  bye-laws  under  this  section.  No  doubt  they  will  do  so,  however,  and  when 
they  do,  local  authorities  will  do  well  to  adopt  the  bye-laws  without  greater  modifi- 
cation than  may  be  absolutely  necessary. 

(e)  Sanitary  authorities  may  give  a  general  authority  to  their  officers  or  a  special 
authority  to  any  other  pei'son.  A  justice  may  also  give  a  special  authority  ;  probably 
he  will  do  so  on  application  similar  to  an  information. 

(/)  Note  that  all  infectious  diseases  are  not  dangerous.   The  text  refers  to  diseases 
such  as  smallpox  or  the  like. 

(g)  If  the  authority  is  given  by  a  justice  it  should  be  in  writing,  and  the  original 
should  be  produced. 

(h)  That  is,  between  6  a.m.  and  9  p.m.    See  sub-section  (4;. 

(i)  This  sub-section  was  repealed  by  the  Public  Health  (London)  Act,  1891,  s.  142. 


10.  With  respect  to  bye-laws  authorised  by  this  Act(a)  or  by  Application 

the  Labouring  Classes  Lodging  Houses  Act,  1851,(6)  to  be  made —        °^  certam 

°  °    °  7  'v  /  provisions 

(a.)  Sections  tv^^o  hundred  and  two  and  two  hundred  and  three  of  the  as  to  bye- 
Metropolis  Management  Act,  1855,  where  such  bye-laws  are  j^^'^^^j'^'^'^ 
made  by  the  Metropolitan  Board  of  Works,  or  any  nuisance  inquiries, 
authority  in  the  metropolis ;  and 
(b.)  The  provisions  of  the  Public  Health  Act,  1875,  relating  to  bye- 
laws,  where  such  bye-laws  are  made  by  a  sanitary  authority,  (c) 
shall  apply  to  such  bye-laws,  and  a  fine  or  penalty  under  any  such  bye- 
law  may  be  recovered  on  summary  conviction. 

(2.)  For  the  purposes  of  the  execution  of  their  duties  under  this  Act 
the  Local  Government  Board  may  hold  such  local  inquiries  as  the  board 
see  fit,  and  sections  two  hundred  and  ninety-three  to  two  hundred  and 
ninety-six,  both  inclusive,  of  the  Public  Health  Act,  1875,  relating  to 
inquiries  by  such  board  shall  apply. 

This  section  was  repealed  by  53  &  54  Vict.  c.  70,  'post,  except  in  so  far  as  it  relates 
to  bye-laws  made  under  the  sections  of  this  Act  remaining  unrepealed. 
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Note  to        («)  See  the  last  section. 
Section  10.      (h)  This  Act  was  repealed  by  the  Housing  of  the  Working  Classes  Act,  1890,  post. 

(c)  These  provisions  are  contained  in  sections  182—87,  ante,  p.  256.  Qucere,  whether 
this  penalty  is  recoverable  under  the  Public  Health  Act,  1875,  or  under  the  general 
provisions  of  the  Summary  Jurisdiction  Acts. 

****** 


THE  CONTAaiOUS.  DISEASES  (ANIMALS)  ACT,  1886. 

(49  &  50  Vict.  Cap.  32.) (a) 

A^i  Act  to  amend  the  Contagious  Diseases  Animals  Act,  1878. 

[25th  June,  1886.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  ^\i\h  the 
advice  and  consent  of  the  Ijords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

(a)  This  Act  transfers  to  the  Local  Government  Board  and  the  sanitary  authorities, 
urban  and  rural,  throughout  the  country,  the  powers  and  duties  formerly  exercised 
by  the  Privy  Council  and  the  local  authorities  under  the  Contagious  Diseases 
(Animals)  Act,  1878,  respectively,  M'itli  reference  to  dairies,  cowsheds,  and  milkshops. 
The  whole  Act,  except  section  9  which  is  hereinafter  set  out,  is  now  repealed  by 
57  &  58  Vict.  c.  57. 


Transfer 
to  Local 
Government 
Board  of 
powers  of 
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under  see- 
tion  34. 


38  &  39  Vict, 
c.  55. 


9.  (1.)  The  powers  vested  in  the  Privy  Council  of  making  general 
or  special  orders  under  section  thirty-four  of  the  principal  Act(a)  for  the 
purposes  in  that  section  mentioned,  are  hereby  transferred  to  and  shall 
henceforth  be  exercisable  by  the  Local  Government  Board  ;  every  such 
order  shall  have  effect  as  if  enacted  in  this  section,  and  shall  be  published 
in  such  manner  as  the  Local  Government  Board  may  direct,  and  the 
said  Board  may  from  time  to  time  alter  or  revoke  any  such  order. 

(2.)  For  the  purposes  of  the  said  section(&)  and  this  section,  and  of 
any  order  in  force  thereunder, («)  the  expression  local  authority,  imless 
the  context  otherwise  requires,  in  the  metropolis  has  the  same  meanings 
as  in  the  principal  Act,((^)  and  elsewhere  has  the  same  meanings  as  in 
the  Public  Health  Act,  1875.  (e) 

(3.)  Any  expenses  incurred  by  a  local  authority  in  the  metropolis  in 
pursuance  of  section  thirty-four  of  the  principal  Act,  as  amended  by  this 
section,  shall  be  defrayed  out  of  the  local  rate  applicable  to  their  expenses 
under  the  principal  Act ;(/)  and  any  expenses  so  incurred  by  any  other 
local  authority  shall  be  defrayed  as  if  they  were  incurred  in  the  execu- 
tion of  the  Public  Health  Act,  1875,  and  in  the  case  of  a  rural  sanitary 
authority  shall  be  deemed  to  be  general  expenses. ((/) 

(4.)  The  local  authority  and  their  officers, (/<)  for  the  purpose  of 
enforcing  the  said  orders  and  any  regulations  made  thereunder, (z)  shall 
have  the  same  right  to  be  admitted  to  any  premises  as  the  local  authority, 
within  the  meaning  of  the  Public  Health  Act,  1875,  and  their  officers 
have  under  section  one  hundred  and  two  of  that  Act,  for  the  purpose  of 
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examining  as  to  the  existence  of  any  nuisance  thereon  ;(/:)  and  if  such  Section  9. 
admission  is  refused  the  like  proceedings  may  be  taken,  with  the  like 
incidents  and  consequences  as  to  orders  for  admission,  penalties,  costs, 
expenses,  and  otherwise,  as  in  the  case  of  a  refusal  to  admit  to  premises 
for  any  of  the  purposes  of  the  said  section  one  hundred  and  two,  and  as 
if  the  local  authority  mentioned  in  the  said  Act  included  a  local 
authority  in  the  metropolis  as  defined  in  this  section. (Z) 

Provided  that  nothing  in  this  section  shall  authorise  any  person, 
except  with  the  permission  of  the  local  authority  under  the  principal 
Act,  to  enter  any  cowshed  or  other  place  in  whicla  an  animal  affected 
with  any  disease  is  kept,  and  which  is  situate  in  a  place  declared  to  be 
infected  with  such  disease. 

(5.)  The  like  penalties  for  offences  against  orders  or  regulations 
made  for  the  purposes  of  section  thirty-four  of  the  principal  Act  as 
amended  by  this  section  may  be  imposed  by  the  Local  Government 
Board  or  local  authority  making  the  same,  and  such  offences  may  be 
prosecuted  and  penalties  recovered  in  a  summary  manner,  and  subject  to 
the  like  provisions,  as  if  such  orders  or  regulations  were  bye-laws  of  a 
local  authority  under  the  Public  Health  Act,  1875,  and  as  if  the  local 
authority  mentioned  in  that  Act  included  a  local  authority  in  the  metro- 
polis as  defined  in  this  section. 

(6.)  Whereas  under  the  powers  of  the  principal  Act  the  Privy  Coimcil 
have  made  an  order  known  as  the  Dairies,  Cow-sheds,  and  Milk-shops 
Order  of  1885,  (o)  and  certain  authorities  have  made  regulations  under 
that  order,  or  having  effect  in  pursuance  thereof ;  and  it  is  expedient 
by  reason  of  the  foregoing  provisions  of  this  section  to  make  pro- 
vision respecting  such  order  and  regulations  :  Be  it  therefore  enacted  as 
follows  : — 

(a.)  The  Dairies,  Cow-sheds,  and  Milk-shops  Order  of  1885,  and  any 
regulations  thereunder,  or  having  effect  in  pursuance  thereof, 
made  by  any  local  authority  under  the  principal  Act,  other 
than  the  local  authority  of  a  county,  shall  be  deemed  to  have 
been  made  respectively  by  the  Local  Government  Board  and 
by  a  local  authority  under  this  section  ;  and  any  such  regu- 
lations made  by  the  local  authority  of  a  county,  within  the 
meaning  of  the  principal  Act,  shall,  so  far  as  they  extend  to 
the  district  of  any  local  authority  as  defined  in  this  section,  be 
deemed  to  have  been  made  by  such  local  authority,  (p) 

(&.)  So  much  of  any  register  kept  by  the  local  authority  of  any  county 
under  the  said  order  as  relates  to  the  district  of  any  local 
authority  as  defined  in  this  section,  or  a  copy  thereof,  shall,  as 
soon  as  may  be  after  the  passing  of  this  Act,  be  delivered  to  the 
local  authority  by  the  local  authority  of  the  county,  (q) 

(a)  The  Contagious  Diseases  (Animals)  Act,  1878  (41  &  42  Vict.  c.  74),  s.  34,  is  as 
follows,  substituting  the  Local  Government  Board  for  the  Frivj  Council : — 

The  Local  Government  Board  may  from  time  to  time  make  such  general  or  special 
Orders  as  they  tliink  fit,  subject  and  according  to  the  i^rovisions  of  this  Act,  for  the 
following  purposes,  or  any  of  them  :— 

(i.)  For  the  registration  with  the  local  authority  of  all  persons  carrying  on  the 
trade  of  cowkeepers,  dairymen,  or  purveyors  of  milk. 
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(ii.)  For  the  inspection  of  cattle  in  dairies,  and  for  prescribing  and  regulating  the 
lighting,  ventilation,  cleansing,  drainage,  and  water  supply  of  dairies  and 
cow-sheds  in  the  occupation  of  persons  following  the  trade  of  cowkeepers  or 
dairymen. 

(iii.)  For  securing  the  cleanliness  of  milk-stores,  milk-shops,  and  of  milk  vessels 

used  for  containing  milk  for  sale  by  such  persons, 
(iv.)  For  prescribing  precautions  to  be  taken  for  protecting  milk  against  infection 

or  contamination. 

(v.)  For  authorising  a  local  authority  to  make  regulations  for  the  purposes  afore- 
said, or  any  of  them,  suljject  to  such  conditions,  if  any,  as  the  Local  Govern- 
ment Board  may  prescribe. 

Under  the  above  section,  which  is  not  repealed  by  57  &  58  Vict.  c.  57,  the  Privy 
Council  issued  the  Dairies,  Cow-sheds,  and  Milk-shops  Order  of  1885,  as  to  the  opera- 
tion and  administration  of  which  see  post. 

(b)  i.e.,  of  41  &  42  Vict.  c.  74,  s.  34,  ante. 

(c)  The  only  Orders  in  force  are  the  Dairies,  Cow-sheds,  and  Milk-shojDS  Orders  of 
1885  and  1886,  which  are  set  out  in  Ajopendix  II.,  posf.  The  phrase  "local  autho- 
rity "  will  in  these  Orders  have  the  meaning  here  assigned  to  it. 

(d)  By  the  41  &  42  Vict.  c.  74,  s.  7,  "  metropolis  "  had  the  same  meaning  as  in  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120).  In  the  City  of  London 
and  the  liberties  thereof  the  Corporation  of  London  were  the  local  authority  ;  else- 
Avhere  in  the  metropolis  the  Metropolitan  Board  of  Works  were  the  local  authoiity. 
Under  57  &  58  Vict.  c.  57,  which  repeals  the  Act  of  1878  (except  section  34),  the 
local  authorities  in  the  City  of  London  are  the  corporation,  and  outside  the  city  the 
London  County  Council. 

(e)  Therefore  outside  the  metropolis  the  local  authority  will  be  the  urban  and 
rural  sanitary  authorities  of  the  several  sanitary  districts,  urban  and  rural,  in 
England  and  Wales.  See  the  Public  Health  Act,  1875,  sections  4,  5,  and  6,  ante, 
jjp.  3  and  24. 

(/)  By  the  41  &  42  Vict.  c.  74,  s.  9,  and  Schedule  IL,  the  local  rate  in  the  City  of 
London  and  the  liberties  thereof  is  the  consolidated  rate  ;  in  the  rest  of  the  metro- 
polis, the  metropolitan  consolidated  rate.  The  expenses  in  q^uestion  will  continue 
to  be  paid  out  of  these  rates. 

(g)  The  expenses  incurred  by  an  urban  authority  will  be  paid  out  of  the  general 
district  fund,  as  to  which  see  section  210  of  the  Public  Health  Act,  1875,  ante, 
p.  278.  The  expenses  of  a  rural  authority,  as  here  stated,  will  be  general  expenses 
(see  section  229  of  the  same  Act,  ajite,  p.  308)  ;  in  other  words,  they  will  fall  on  the 
district  as  a  whole,  and  not  upon  special  parts  of  it. 

(h)  The  officers  of  the  local  authority  who  will  have  most  to  do  with  the  adminis- 
tration of  this  Act  will  be  the  medical  officer  of  health  and  the  inspector  of  nuisances, 
especially  the  latter.  In  some  districts  the  duties  may  be  considerable,  and  the 
officers  in  question  may  have  a  fair  claim  to  additional  remuneration.  Power  is  not 
given  for  the  appointment  of  an  officer  for  the  express  purpose  of  carrying  the  Act 
and  Orders  into  execution,  but  as  the  local  authorities  may  appoint  as  many  officers 
as  may  be  necessary  for  the  purposes  of  the  Public  Health  Act,  1875,  they  may  avoid 
the  difficulty  by  appointing  officers  under  that  Act,  and  assigning  to  such  officers  the 
new  duties  relating  to  dairies,  cow-sheds,  and  milk-shops.  It  will  be  remembered 
that  under  section  190  of  the  Public  Health  Act,  1875,  ante,  p.  263,  a  rural  authority 
may  appoint  more  than  one  inspector  of  nuisances.  The  district  may,  if  necessary, 
be  divided  for  the  purjjoses  of  the  duties  of  several  inspectors. 

(i)  As  to  the  regulations  which  may  be  made  by  a  local  airthority,  see  the  Dairies, 
&c.,  Order  of  1885,  Art.  13,  |)Osf. 

(k)  Section  102  of  the  Public  Health  Act,  1875,  ante,  p.  124,  provides  that  the 
local  authority  or  any  of  their  officers  shall  be  admitted  into  any  premises  (for  the 
purpose  of  enforcing  the  said  Orders  and  any  regulations  made  thereunder)  at  any 
time  between  the  hours  of  nine  in  the  forenoon  and  six  in  the  afternoon,  or  in  the 
case  of  a  nuisance  arising  in  respect  of  any  business,  then  at  any  hour  when  such 
business  is  in  progress  or  is  usually  carried  on. 

(I)  If  admission  is  refused,  the  officer  may  give  reasonable  notice  in  writing  of  his 
intention  to  make  complaint  to  a  justice.    This  notice  must  be  given  to  the  person 
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having  custody  of  the  premises.  He  may  then  make  a  com2:)laint  on  oath  before  a  Note  t 
justice,  and  the  justice  may  by  order  under  his  hand  require  the  person  having  the  Section 
custody  of  the  premises  to  admit  the  local  authority  or  their  officer  during  the  honi's 
between  9  a.m.  and  6  p.m.,  and  if  no  person  having  custody  of  the  premises  can  be 
found,  the  justice  on  oath  made  before  him  of  that  fact  shall  by  order  under 
his  hand  authorise  the  local  authority  or  any  of  their  officers  to  enter  the  premises 
during  the  hours  aforesaid.  The  order  remains  in  force  until  the  work  for  which 
the  entry  Avas  necessary  has  been  done.  Any  person  who  refuses  to  obey  the  order 
is  liable  to  a  penalty  not  exceeding  51.  See  the  Public  Health  Act,  1875,  sections 
102,  103,  ante,  p.  124. 

(m)  Refei'ence  is  here  made  to  places  declared  to  be  infected  by  Orders  under  the 
Diseases  of  Animals  Act,  1894.  Such  places  can  only  be  entered  with  the  permission 
of  the  local  authority  entrusted  with  the  administration  of  that  Act,  i.e.,  in  counties 
the  county  councils,  and  in  boroughs  the  corporations  or  the  committees  aj^pointed 
by  such  local  a^ithorities. 

(?(,)  By  the  Public  Health  Act,  1875,  section  183,  ante,  p.  257,  a  local  authority 
may,  by  their  bye-laws,  impose  on  offenders  against  such  bye-laws  penalties,  not 
exceeding  bl.  for  each  offence,  and  in  the  case  of  a  continuing  offence  a  further  penalty 
not  exceeding  40s.  for  each  day  after  written  notice  of  the  offence  from  the  local 
authority.  The  Dairies,  Cow-sheds,  and  Milk-shops  Order  of  1885  contained  no  pro- 
vision as  to  penalties,  and  some  provision  of  the  kind  was  necessary  if  the  Order  was 
to  be  enforced  like  bye-laws  under  the  Public  Health  Act,  1875.  To  amend  this 
defect  the  Local  Government  Board  issued  a  general  Order  on  the  1st  November, 
1886,  whereby  a  person  guilty  of  an  offence  against  the  Order  is  to  be  liable  to  a 
penalty  of  bl.,  and  a  further  penalty  of  40s.  for  each  day  after  written  notice  of  the 
offence  from  the  local  authority.  It  is  necessary  to  observe,  however,  that  this  Order 
does  not  in  any  way  affect  the  regulations  made  by  the  local  authority.  These  are 
to  be  enforced  as  bye-laws,  and  no  penalty  can  be  recovered  in  respect  of  l^reaches  of 
them,  except  such  as  may  be  imposed  by  the  regulations  themselves.  It  is  therefore 
necessary  in  every  case  to  make  provisions  for  penalties  for  such  breaches,  and 
where  the  local  authorities  avail  themselves  of  previously  existing  regulations, 
these  should  be  re-issued  with  the  addition  of  some  such  provisions  as  are  here 
suggested. 

(o)  See  this  Order,  post. 

(p)  Existing  regulations  made  under  the  Order  will  thus  continue  in  force,  but  it 
will  be  advisable  that  they  should  be  re-issued,  making  provision  for  the  imposing 
of  penalties  for  offences.  No  such  provision  was  f ormeiiy  necessary,  for  by  section  61 
of  the  Act  of  1878,  any  person  doing  anything  in  contravention  of  the  regulation  of 
a  local  authority  was  guilty  of  an  offence  against  that  Act,  and  punishable  under 
section  60  by  a  penalty  not  exceeding  201.  But  under  the  last  preceding  sub-section, 
penalties  must  l^e  imposed  by  the  local  authority  as  if  such  regulations  were  bye- 
laws  ;  in  other  words,  the  regulations  must  themselves  provide  for  penalties,  other- 
wise it  is  very  doul^tful  whether  any  penalty  could  be  recovered.  Since  the  issuing 
of  the  order  of  1886  (fjost)  this  difficulty  no  longer  exists  in  connection  with  penalties 
for  ofl'ences  against  the  Order  of  1885. 

{q)  The  old  register  will,  so  far  as  it  relates  to  the  district  of  any  local  authority, 
be  the  register  of  such  authority,  and  will  henceforth  be  kept  by  such  authority. 
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THE  LOCAL  GOVERNMENT  (ENGLAND  AND  WALES) 

ACT,  1888. 

(51  &  52  Vict.  Cap.  41.) 

An  Act  to  amend  the  Laics  relating  to  Local  Government  in  England 
and  Wales,  and  for  other  purposes  connected  thereiuith. 

[IStli  August,  1888.] 

This  Act  establislied  county  councils  throughout  England  and  Wales,  and  trans- 
ferred to  them  the  administrative  powers  and  duties  formerly  exercised  and  per- 
formed by  justices  in  quarter  sessions.  In  so  far  as  it  relates  only  to  county  councils, 
their  election,  piowers,  duties,  and  liabilities,  it  is  beyond  the  scope  of  the  present 
Work-,  and  on  these  subjects  the  reader  is  referred  to  a  separate  work  on  the  Act  by 
one  of  the  Editors  ;  but  it  contains  some  provisions,  and  these  of  great  importance, 
relating  to  sanitary  authorities,  and  it  is  therefore  necessary  to  set  out  these  pro- 
visions, in  order  that  the  present  volume  may  comprehend  all  statutory  provisions 
such  as  are  described  in  its  title. 

***** 


Section  11.  11.  (1-)  Every  road  in  a  county,(rt)  whicli  is  for  the  time  being  a 
Entii-cmain-  ^'^"^  YOix(^  within  the  meaning  of  the  Highways  and  Locomotives 
tenance  of  (Amendment)  Act,  1878, (i)  inchisive  of  every  bridge  carrying  such 
main  roads  road  if  repairable  by  the  highway  authority,  (c)  shall,  after  the  appointed 
councif*^^  day,((?)  be  wholly (<-)  maintained  and  repaired  by  the  council  of  the 
41  &  42  Vict,  county  in  which  the  road  is  situate,  and  such  council  for  the  purpose  of 
c.  77.  the  maintenance,  repair,  improvement,  and  enlargement  of,  and  other 

dealing  with  such  road,(/)  shall  have  the  same  powers  and  be  subject  to 
the  same  duties  as  a  highway  board,  and  may  further  exercise  any  powers 
vested  in  the  council  for  the  purpose  of  the  maintenance  and  repair  of 
bridges,  ((/)  and  the  enactments  relating  to  highways  and  bridges  shall 
apply  accordingly  ;  and  the  county  council  shall  have  the  same  powers 
as  a  highway  board  for  preventing  and  removing  obstructions,  (A)  and  for 
asserting  the  right  of  the  public  to  the  use  and  enjoyment  of  the  road 
side  wastes  ;  {i)  and  the  execution  of  this  section  shall  be  a  general  county 
purpose,  and  the  costs  thereof  shall  be  charged  to  the  general  county 
account.  (^■) 

(a)  The  expression  "  county "  practically  includes  every  place  within  an  adminis- 
trative county,  i.e.,  a  county  for  which  a  county  council  is  elected.  It  includes  all 
quarter  sessions  boroughs  other  than  county  boroughs.  See  sections  35  (3)  and  38  (3), 
post. 

(b)  The  full  text  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878 
(41  &  42  Vict.  c.  77),  is  contained  in  the  Appendix.  See  esjjecially  sections  13 — 17 
of  that  Act,  and  the  notes  hereto,  jjosi.  The  administrative  business  formerly  done 
by  quarter  sessions  under  that  Act  in  respect  of  all  jDOwers  vested  by  that  Act  in  the 
county  authority  are  transferred  to  the  county  councils  by  section  3  (viii.)  of  this 
Act. 

(c)  County  bridges  over  which  a  main  road  is  carried  are  not  affected  by  this 
provision,  and  they  remain  repairable  by  the  county  authority,  who  for  this 
purpose  are  the  county  council,  the  powers  and  duties  of  the  justices  in  quarter 
sessions  having  beeen  transferred  to  them  by  the  Local  Government  Act,  1888, 
s.  3  (viii.).  Nor  will  the  liability  to  repair  a  bridge  ratione  tenurcc  be  transferred  to  a 
county  council  by  virtue  of  this  provision.   But  all  bridges  carrying  main  roads,  if 
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repairaljle  by  tlie  highway  authorit}',  become  in  effect  county  bridges  by  virtue  of  Note  to 
this  provision.  Section  11. 

(cl)  The  appointed  day  was  the  1st  April,  1889.    See  section  109  of  this  Act. 

(fi)  Under  41  &  42  Vict.  c.  77,  s.  13,  the  county  autliority  contributed  only  a  moiety 
of  the  cost  of  maintenance.    Now  tliey  are  liable  for  the  entire  cost. 

(/)  Under  41  &  42  Vict.  c.  77,  s.  13,  the  county  authority  contributed  only  towards 
the  cost  of  maiiiteiumce.  It  was  held  that  the  cost  of  removing  snow,  so  as  to  render 
a  main  road  passable,  was  an  expense  within  the  meaning  of  this  term.  Amesiury 
Union  {Guardians  of)  v.  JViUshire  JJ.,  10  Q.  B.  D.  480  ;  52  L.  J.  M.  C.  64  ;  31  W.  R. 
521  ;  47  J.  P.  184.  The  cost  of  scavenging  and  watering  was  also  held  to  be  within 
the  term  in  so  far  as  these  were  necessary  for  keeping  the  road  in  repair,  as  distin- 
guished from  scavenging  and  watering  for  purjjoses  of  j)ublic  health  and  comfort. 
Eeg.  V.  Essex  JJ.,  4  T.  L.  R.  676  ;  Mayor,  etc.,  of  Burnletj  v.  Lancashire  Gountij  Council, 
54  J.  P.  279 ;  Warminster  Local  Board  v.  Wiltshire  County  Council,  25  Q.  B.  D.  450 ; 
69  L.  J.  Q.  B.  434  ;  62  L.  T.  (n.s.)  902  ;  38  W.  R.  670  ;  54  J.  P.  375.  The  House  of 
Lords  held  that  lighting  was  not  "  maintaining  or  repairing,"  in  Lanarkshire  Road 
Trustees  v.  Fleming,  W.  N.  (1886),  p.  180 ;  14  Ct.  of  Sess.  Oas.  (H.  L.)  18.  And  in 
Warminster  Local  Board  v.  Wiltshire  County  Council  {supra),  the  court  held  that  the 
cost  of  lighting  main  roads  was  not  cast  upon  county  councils  by  the  wider  language 
of  the  text.  The  words  "  imj^rovement  and  enlargement  of  and  other  dealing  "  were 
inserted  to  meet  the  decision  in  Lcck  Imfrovement  Commissioners  v.  Staffordshire  JJ., 
20  Q.  B.  D.  794  ;  57  L.  J.  M.  C.  182  ;  36  W.  R.  654  ;  52  J.  P.  403.  It  was  there  held 
that  converting  a  macadamised  road  into  a  paved  road  did  not  come  within  the  term 
"  maintenance,"  but  it  would  no  doubt  be  an  improvement  or  other  dealing  with  the 
road  within  the  meaning  of  the  text.  The  Highway  Act,  1864  (27  &  28  Vict.  c.  101), 
ss.  47,  48,  enumerates  certain  acts  which  are  to  be  deemed  improvements  which 
a  highway  board  may  make,  and  the  county  council  will  have  the  same  powers. 
These  improvements  include  the  conversion  of  any  road  that  has  not  been  stoned  into 
a  stoned  road,  the  widening  of  any  road,  the  cutting  oif  the  corners  in  any  road  where 
land  is  recj^uired  to  be  purchased  for  that  purpose,  the  levelling  roads,  the  making 
any  new  road,  and  the  building  or  enlarging  bridges,  and  the  doing  of  any  work  in 
respect  of  highways  beyond  ordinary  repairs  essential  to  placing  any  existing  highway 
in  a  proper  state  of  repair.  As  to  the  liability  of  the  county  council  to  repair  foot- 
paths by  the  side  of  main  roads,  paved  or  pitched  crossings,  &c.,  see  Warminster  Local 
Board  v.  Wiltshire  County  Council,  the  effect  of  which  is  stated  in  the  notes  to  the 
next  sub-section. 

{g)  The  county  council  have  now  all  the  powers  formerly  exercised  by  justices  in 
quarter  sessions  as  to  the  repair  of  county  l^ridges.  See  section  3  (viii.)  of  this  Act. 
If  the  county  council  make  any  alteration  in  the  road  such  as  to  cause  a  nuisance, 
they  will  be  liable  in  damages  to  any  person  injured  therel^y.  See  Shillv.  Gloticester- 
shire  County  Council,  "  Times,"  October  30th,  1893  ;  15  M.  C.  C.  454.  As  to  the  lia- 
bility of  a  canal  company  under  a  Canal  Act  to  repair  the  approaches  to  bridges 
carrying  mains  roads  over  the  canal,  see  Nottingham  County  Council  v.  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company,  71  L.  T.  (n.s.)  430. 

For  the  purpose  of  repairing  main  roads  the  county  council  have  the  same  right 
imder  this  section  of  taking  gravel  for  rejjairs  from  a  pit  as  a  survej'or  of  highways. 
Norfolk  County  Council  v.  Littering  Highway  Surveyor,  58  J.  P.  497. 

{h)  The  costs  of  prosecuting  by  indictment  for  oljstriTcting  a  highway  are  properly 
chargeable  as  part  of  the  cost  of  maintaining  a  highway.  Reg.  v.  Heath,  29  J.  P.  452. 
The  late  Master  of  the  Rolls  expressed  an  opinion  that  the  Crown  or  the  conservators 
of  a  road  had  hj  their  agents  a  right  to  remove'an  obstruction,  though  a  private  person 
has  no  such  right  if  he  could  jjass  without  doing  so,  and  that  in  any  case  a  body  or 
person  who  represented  the  public  would  have  such  a  right  after  judicial  determina- 
tion that  there  was  an  obstruction  Bagshaiv  v.  Buxton  Local  Boa,rd,  1  Ch.  D.  224  ; 
45  L.  J.  Ch.  260  ;  34  L.  T.  (n.s.)  112  ;  24  W.  R.  231  ;  40  J.  P.  197. 

{i)  The  highway  is  presumably  the  entire  space  between  the  fences  which  has  been 
dedicated  to  the  public  and  is  capal)le  of  being  used  for  passage.  Reg.  v.  United 
Kingdom  Telegraph  Company,  3  F.  &  F.  73  ;  9  Cox  C.  C.  114,  174;  31  L.  J.  M.  C. 
166  ;  2  B.  &  S.  647  ;  6  L.  t.  (n.s.)  378  ;  Turner  v.  Ringwood  Highway  Board,  L.  R. 
9  Efi.  418  ;  Nicol  v.  Beaumont,  53  L.  J.  Ch.  853  ;  50  L.  T.  (n.s.)  112.  But  the 
highway  does  not  include  an  open  and  unenclosed  ditch  by  the  side  of  it.  Field  v. 
Thome,  20  L.  T.  (n.s.)  563;  33  J.  P.  727;  nor  any  part  of  the  unenclosed  land 
adjoining  a  highway  which  had  never  been  dedicated  as  part  of  the  highway  though 
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Note  to  within  fifteen  feet  of  the  centre  of  the  road.  Easton  v.  Richmond  Highway  Board, 
Section  11.  L.  E.  7  Q.  B.  69  ;  41  L.  J.  M.  C.  25  ;  25  L.  T.  (n.s.)  586  ;  36  J.  P.  485.  And  see 
Robinson  v.  Goivpcn  Local  Board,  63  L.  J.  Q.  B.  235  ;  9  E.  858.  The  provision  in 
the  text  appears  to  imply  tliat  tlie  connty  council  will  have  the  same  powers  over 
and  in  respect  ctf  roadside  wastes  between  the  fences  as  they  have  with  respect  to 
the  rest  of  the  highway.  But  it  is  submitted  that  they  have  no  powers  or  rights 
over  roadside  wastes  which  do  not  form  part  of  the  highway  and  which  remain 
private  property  as  before.  As  to  the  vesting  of  the  roadside  wastes  in  the  county 
council  under  sub-section  (6),  see  Curtis  v.  Kesteven  County  Council,  cited  in  the 
notes  to  that  sub-section. 

(/c)  A  general  county  purpose  is  defined  to  mean  a  purjiose  for  which  the  county 
council  are  authorised  to  assess  the  whole  administrative  county  for  contributions. 
Section  68  (2). 

(2.)  Provided  that  any  tirban  authority  (a)  may,  within  tvs^elve  months 
after  the  appointed  day,  (6)  or  in  case  of  a  road  in  the  district  of  such 
authority  becoming  a  main  road  at  any  subsequent  date  then  within 
twelve  months  after  that  date,  claim  to  retain  the  powers  and  duties  of 
maintaining  and  repairing  a  main  road  within  the  district  of  such 
authority,  and  thereupon  they  shall  be  entitled  to  retain  the  same,  and, 
for  the  purposes  of  the  maintenance,  repair,  improvement,  and  enlarge- 
ment of,  and  other  dealing  with  such  road,(c)  shall  have  the  same 
powers  and  be  subject  to  the  same  duties  as  if  such  road  were  an 
ordinary  road  vested  in  them,{d)  and  the  council  shall  make  to  such 
aiithority  an  annual  payment  towards  the  costs  of  the  maintenance  and 
repair,  and  reasonable  improvement  connected  with  the  maintenance 
and  repair  of  such  road.(^) 

(a)  Section  100  defines  the  expression  "  urban  authority "  to  mean  until  the 
estalilishment  of  district  councils  an  urban  sanitary  authority ;  and  after  their 
establishment,  the  district  council  of  an  urban  county  district. 

(6)  The  ajjpointed  day  was  the  1st  of  April,  1889  (section  109). 

(c)  As  to  these  words,  see  note  (/)  to  the  preceding  sub-section. 

(d)  In  urban  districts  all  streets  repairable  by  the  inhabitants  at  large  are  vested  in 
the  urban  sanitary  authorities  by  section  149  of  the  Public  Health  Act,  1875,  ante, 
p.  169.  By  that  section  they  may  cause  all  such  streets  to  be  levelled,  paved,  metalled, 
flagged,  channelled,  altered,  and  repaired,  as  occasion  may  require.  They  may  also 
from  time  to  time  cause  the  soil  of  any  such  street  to  be  raised,  lowered,  or  altered, 
as  they  may  think  fit,  and  may  place  and  keep  in  repair  fences  and  posts  for  the 
safety  of  foot  passengers.  As  to  the  meaning  of  the  word  "  vest,"  see  the  cases  cited 
in  the  notes  to  sub-section  (6),  infra.  By  section  144  of  the  Public  Health  Act,  1875, 
every  urban  authority  have  all  the  powers,  duties,  authorities,  and  liabilities  of 
surveyors  of  highways  under  the  Highway  Acts,  and  all  the  powers,  &c.,  given  by 
these  Acts  to  the  inhabitants  of  a  parish  in  vestry  assembled.  See  the  notes  to  this 
section,  ante,  p.  157. 

(e)  This  provision  has  given  rise  to  a  good  deal  of  discussion.  It  has  been  sug- 
gested that  by  reason  of  the  use  of  the  word  "  towards,"  the  county  council  are  in  no 
case  liable  to  pay  the  entire  cost.  But  it  is  submitted  that  this  is  not  the  correct 
interpretation  of  the  section.  The  county  council  are  j^resumably  bound  to  pay  the 
entire  cost  which  they  would  have  had  to  bear  under  sub-section  (1)  if  the  urban 
authority  had  not  elected  to  retain  the  main  roads.  And  the  word  "  towards  "  was 
used  to  enable  the  council  to  dispute  any  charge  which  is  improper  or  unreasonable. 
This  interpretation  is  to  some  extent  borne  out  by  the  judgments  in  Warminster 
Local  Board  v.  rVilts  County  Council,  25  Q.  B.  D.  450  ;  59  L.  J.  Q.  B.  434  ;  62  L.  T, 
(N.S.)  902  ;  38  W.  E.  671  ;  54  J.  P.  375.  The  order  in  that  case  was  settled  after 
the  judgments  by  Charles,  J.,  and  is  to  the  following  effect :  (1)  The  county  council 
is  liable  to  make  an  annual  payment  towards  the  cost  of  the  maintenance  and  repair 
and  reasonable  improvement  connected  with  the  maintenance  and  repair  of  all  foot- 
paths by  the  sides  of  main  roads,  whether  these  are  gravelled,  paved,  asphalted,  &c., 
and  whether  such  footpaths  are  or  are  not  footpaths  which  the  turnpike  trustees  were 
exempted  from  repairing  under  3  Geo.  4,  c.  126,  s.  112.   (2)  The  county  council  are 
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under  the  like  liability  as  to  paved  or  pitched  crossings  over  main  roads.  (3)  The  Note  to 
coanty  council  are  liable  to  contribute  an  annvial  sum  towards  the  cost  of  scavenging,  Section  11, 
cleansing,  and  watering  main  roads,  in  so  far  as  such  scavenging  and  cleansing 
are  necessary  for  maintenance  and  repair  as  distinguished  from  jaurposes  of  public 
health.  (4)  The  county  council  are  imder  no  liability  with  respect  to  the  lighting 
of  main  roads  (see  sub-section  (11),  jjosi).  (5)  If  the  local  authority  alter  the  paving 
or  flagging  of  the  footways,  as,  for  instance,  by  substituting  flagging,  pavement,  wood, 
or  asphalte  for  gravel  or  other  substance,  the  county  council  are  bound  to  make  an 
annual  payment  in  respect  of  such  alteration,  in  so  far  as  it  is  a  reasonable  improve- 
ment connected  with  maintenance  and  repair,  the  question  whether  it  is  reasonable 
in  any  particular  case  l^eing,  in  case  of  dispute,  settled  by  arbitration  under  sub- 
section (3).  (6)  The  county  council  are  not  liable  to  make  any  payment  in  respect 
of  the  principal  or  interest  of  any  money  borrowed  before  the  jjassing  of  this  Act ; 
but  the  court  expressed  no  opinion  as  to  moneys  borrowed  after  that  date.  See 
furtlier  on  this  sul3ject  In  re  Wiltstliire  County  Council  and  Mayor,  cDc,  of  Marl- 
borough, 16  M.  CO.  121 ;  In  re  Bedford  Urban  Sanitary  Authority,  infra,  and  Matlock 
Urban  .District  Council  v.  Derby  County  Council,  "  Times,"  27th  July,  1895.  In  the 
former  of  these  cases,  the  court  held  that  although  the  whole  burden  might  be  cast 
upon  the  county  council,  that  council  were  only  bound  to  discharge  their  liability  in 
the  same  way  as  the  urban  authority,  so  that  if  money  was  borrowed  or  capital 
expenditvxre  incurred  by  the  urban  authority,  the  county  council  were  only  bound 
to  i>ay  the  instalments  or  were  entitled  to  spread  the  expenditure  over  a  number  of 
years.  And  it  was  further  held  that  this  sub-section  did  not  forbid  the  recovery 
from  the  county  council  of  expenses  defrayed  out  of  borrowed  money, 

(3.)  The  amount  of  snch  payment  shall  be  such  annual  sum  as  may 
be  from  time  to  time  agreed  on,  or  in  the  absence  of  agreement  may  be 
determined  by  arbitration  of  the  Local  Government  Board. 

See  section  63,  post,  which  provides  for  arbitration  by  the  Local  Government 
Board.  In  re  Kent  County  Council  and  Sandgate  Local  Board,  [1895],  2  Q.  B. 
43  ;  64  L.  J.  Q.  B.  502  ;  72  L.  T.  (n.s.)  725  ;  43  W.  R.  652  ;  59  J.  P.  456  ;  II 
T.  L.  R.  421. 

The  High  Court  has  no  jurisdiction  to  determine  the  principle  upon  wliicli  such 
annual  sum  is  payalile.  Di  re  Bedford  Urban  Sanitary  Authority  [1894],  2  Q.  B.  786  ; 
64  L.  J.  Q.  B.  26  ;  71  L.  T.  (n.s.)  433  ;  58  J.  P.  786  ;  10  R.  485. 

(4.)  The  county  council  and  any  district  council(a)  may,  from  time  to 
time,  contract  for  the  undertaking  by  the  district  council  of  the  main- 
tenance, repair,  improvement,  and  enlargement  of,  and  other  dealing 
with  any  main  road,  {h)  and,  if  the  coitnty  council  so  require,  the  district 
council  shall(c)  undertake  the  same,  and  such  undertaking  shall  be  in 
consideration  of  such  annual  payment  by  the  county  council  for  the  costs 
of  the  undertaking  as  may  from  time  to  time  be  agreed  upon,  or,  in  case 
of  difference,  be  determined  by  arbitration  of  the  Local  Government 
Board  ;(d)  and  for  the  purposes  of  such  undertaking  the  district  council 
shall  have  the  same  powers  and  be  subject  to  the  same  duties  and 
liabilities  as  if  the  road  were  an  ordinary  road  vested  in  them.(^) 

(a)  A  district  council  is  for  the  purpose  of  this  section  a  highway  authority,  i.e.,  an 
urban  authority,  liighway  board,  or  highway  surveyor.    See  section  100,  post. 

(b)  This  contract  may  apparently  be  for  a  term  of  years,  a  year,  or  any  less  j^eriod. 
An  agreement  under  this  sub-section  Ijetween  a  county  council  and  a  highway  board 
does  not  take  away  from  the  former  their  rights  and  liabilities  as  the  road  authority 
under  the  Tramways  Act,  1870.  Stockport  and  Hyde  Highwaij  Board  v.  Cheshire 
County  Council,  61  L.  J.  Q.  B.  22  ;  65  L.  T.  (n.s.)  85  ;  39  W.  R.  696  ;  55  J.  P.  808. 

The  Highways  and  Bridges  Act,  1891  (54  &  55  Vict.  c.  63),  contains  further  pro- 
visions enabling  county  coiincils  and  highway  authorities  to  make  agreements  for  the 
improvement,  &c-,  of  main  roads,  highways  and  bridges.    See  the  Act,  post. 

(c)  The  highway  authority  have  no  option,  if  recj[uired  by  virtue  of  this  provision, 
to  undertake  the  maintenance,  &c.,  of  main  roads.    They  must  maintain  and  repair 
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Note  to  out  of  the  funds  in  tlieir  hands,  for  the  repair  of  highways  in  their  district,  and  the 
Section  11.  payments  made  to  them  by  the  county  council  will  he  paid  into  the  same  fund. 

(d)  As  to  the  arbitration,  see  section  63,  post. 

(e)  A  highway  repairable  by  the  inhabitants  at  large,  if  in  an  urban  district,  is 
vested  in  the  urban  authority.  See  sub-section  (2),  note  (cl),  ante.  But  save  in  this 
case,  a  highway  does  not  vest  in  a  highway  authority,  and  the  words  "  vested  in 
them  "  must  here  be  read  as  equivalent  to  "  subject  to  their  control." 

An  urban  authority  is  not  liable  to  be  indicted  at  common  law  for  non-repair  of  a 
highway.  Eeg.  v.  Poole  (Mayor,  &c.,  of),  19  Q.  B.  D.  602  ;  56  L.  J.  M.  C.  131  ;  57 
L.  T.  (n.s.)  485  ;  36  W.  E.  239  ;  52  J.  P.  84.  But  they  may  be  indicted  under  sec- 
tion 10  of  the  Highway  Act,  1878  ;  Reg.  v.  Wahejielcl  (Mayor,  cfcc,  of),  20  Q.  B.  D. 
810 ;  57  L.  J.  M.  C.  52  ;  36  W.  E.  911 ;  52  J.  P.  422.  The  principle  of  these  cases 
extends  to  all  highway  authorities. 

(5.)  Provided  that  in  no  case  shall  a  county  council  make  any  payment 
to  a  district  council  towards  the  costs  of  such  undertaking  as  respects 
any  road,  or  towards  the  costs  of  the  maintenance,  repair,  or  improve- 
ment of  any  road  by  an  urban  authority,  until  the  county  council  are 
satisfied  by  the  report  of  their  surveyor,  or  such  other  person  as  the 
county  council  may  appoint  for  the  purpose,  that  the  road  has  been  pro- 
perly maintained  and  repaired,  or  that  the  improvement  or  enlargement 
of  or  other  dealing  with  the  road,  as  the  case  may  be,  has  been  properly 
executed. 

This  sub-section  has  reference  both  to  an  undertaking  imder  sub-section  (4),  and  to 
the  maintenance  of  main  roads  by  an  urban  authority  imder  sub-section  (2).  As  to 
arbitration  in  case  of  refusal  to  make  a  payment  under  this  sub-section,  see  sub-sec- 
tion (9),  supra. 

(6.)  A  main  road  and  the  materials  thereof,  and  all  drains  belonging 
thereto,  shall,  except  where  the  urban  authority  retain  the  powers  and 
duties  of  maintaining  and  repairing  such  road,  (a)  vest  in  the  county 
council,(6)  and  where  any  sewer  or  other  drain  is  used  for  any  purpose 
in  connection  with  the  drainage  of  any  main  road,  the  county  council 
shall  continue  to  have  the  right  of  using  such  sewer  or  drain  for  such 
purpose,  and  if  any  difference  arises  between  a  county  council  and  any 
highway  or  sanitary  authority  as  respects  the  authority  in  whom  the 
drain  is  vested,  or  as  to  the  use  of  any  sewer  or  other  drain,  the  council 
or  the  highway  or  sanitary  authority  may  require  such  difference  to  be 
referred  to  arbitration,  and  the  same  shall  be  referred  to  arbitration  in 
manner  provided  by  this  Act.(c) 

(a)  This  has  reference  to  sub-section  (2),  supra.  Where  the  urban  authority  retain 
the  right  of  repairing,  the  road  will  remain  vested  in  them  as  formerly.  See  sub- 
■  section  (2),  note  (d),  ante. 

(h)  See  the  cases  decided  with  reference  to  the  meaning  and  effect  of  the  word 
"vest"  as  used  in  section  149  of  the  Public  Health  Act,  1875,  ante,  p.  157. 

A  main  road  Avas  3,746  yards  long  ;  the  metalled  jaart  of  the  road  was  of  a  uniform 
width  of  22  feet ;  the  total  -width  of  the  road  between  hedge  and  hedge  vaiied  from 
65  to  95  feet.  The  unmetalled  portion  of  the  road  was  covered  with  grass,  timber, 
and  other  growths.  0.,  the  plaintiff,  was  tenant  for  life  of  the  whole  of  the  strips  of 
land  by  the  side  of  the  highways.  The  strips  were  let  annually  by  the  plaintiff  to 
cottagers,  two  of  whom  were  also  j^laintiffs.  The  defendants,  the  county  council, 
contended  that  the  strips  were  vested  in  them  by  the  provisions  of  the  text,  and  they 
let  the  herbage  to  L.,  a  co-defendant.  The  plaintiffs  claimed  a  declaration  that  C. 
was  seised  in  fee  of  the  strips,  and  entitled  to  the  herbage,  trees,  and  other  growths 
thereon,  and  for  an  injunction  restraining  the  defendants  from  cutting  or  removing 
the  grass,  trees,  or  other  growths.  It  was  held  by  North,  J.,  that  the  strips  in  ques- 
tion were  "roadside  wastes"  within  the  meaning  of  sub-section  (1),  but  were  not 
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vested  in  tlie  county  council  hy  the  text,  and  he  gave  the  judgment  claimed  Avithout     Note  to 
prejudice  to  the  rights  of  the  county  council  under  the  Local  Government  Act.  Section  11. 

Curtis  V.  Kcsteven  Goiinhj  Council,  45  Oh.  D.  504  ;  63  L.  T.  (n.S.)  543  ;  60  L.  J.  Ch.   

103  ;  39  W.  E.  199. 

(c)  Arbitration  in  manner  provided  by  this  Act  is  regulated  by  section  62  (2)  and 
(3),  fost.  It  differs  from  arbitration  of  the  Local  Government  Board  under  section  63, 
which  is  referred  to  in  sub-section  (3),  supra. 

(7.)  Where  a  comity  council  declare  a,  road  to  be  a  main  i-oad,  such 
declaration  shall  not  take  eflfect  until  the  road  has  been  placed  in  proper 
repair  and  condition  to  the  satisfaction  of  the  county  council. 

This  provision  is  in  effect  an  amendment  or  proviso  to  the  Highway  Act,  1878, 
s.  15,  which  has  been  quoted  in  the  note  to  sub-section  (1),  ante.  As  to  arbitration, 
if  dispute  arises  as  to  the  condition  of  tire  road,  see  sub-section  (9),  infra. 

(8.)  If  at  any  time  the  county  council  are  satisfied,  on  the  report  of 
their  surveyor  or  other  person  appointed  by  them  for  the  purpose,  that 
any  portion  of  a  main  road,  the  maintenance  and  repair  of  which  are 
undertaken  by  any  district  council,  is  not  in  proper  repair  and  condition, 
the  county  council  may  cause  notice  to  be  given  to  such  district  council, 
requiring  them  to  place  the  road  in  proper  repair  and  condition  ;  and,  if 
such  notice  is  not  complied  with  within  a  reasonable  time,  the  county 
council  may  do  everything  that  seems  to  them  necessary  to  j^lace  the 
road  in  proper  repair  and  condition,  and  the  expenses  of  so  doing  shall  be 
a  debt  of  the  said  district  council  to  the  county  council. 

This  provision  applies  only  to  main  roads  of  which  the  repair  has  been  undertaken 
under  sulj-section  (4).  It  does  not  apply  to  main  roads  repaired  by  an  urban  autho- 
rity under  sidj-section  (2).  As  to  arbitration  in  cases  of  dispute  under  this  sub-section, 
see  the  next  sub-section. 

The  expenses  incurred,  being  herel^y  made  a  del^t,  will  be  recoverable  by  action  in 
the  High  Court,  or  in  the  county  court  if  less  than  50Z. 

(9.)  If  any  difference  arises  under  this  section  between  a  county 
council  and  a  district  council  as  to  the  refusal  of  the  county  council  to 
make  a  payment  under  this  section  to  the  district  council  in  respect  of 
any  tmdertaking  or  road,  or  as  to  a  road  having  been  placed  in  proper 
repair  and  condition  previously  to  its  becoming  a  main  road,  or  as  to 
any  notice  given  to  the  district  council  by  the  county  council  to  j^lace 
a  road  in  proper  repair  and  condition,  such  difference  shall,  if  either 
council  so  require,  be  referred  to  the  arbitration  of  the  Local  Govern- 
ment Board. 

The  differences  here  referred  to  are  those  which  may  arise  under  sub-sections  (5), 
(7),  and  (8). 

The  arbitration  of  the  Local  Government  Board  is  regulated  by  section  63,  i^ost. 

(10.)  The  county  council  may,  if  they  think  fit,  contribute  towards 
the  costs  of  the  maintenance,  repair,  enlargement,  and  improvement  of 
any  highway  or  pubhc  footpath  in  the  county,  although  the  same  is  not 
a  main  road. 

This  is  a  new  provision. 

As  to  the  meaning  of  the  words  "  maintenance,  repair,  enlargement,  and  improve- 
ment," see  the  notes  to  sub-section  (1). 

The  text  uses  the  words  "highway  or  public  footpath,"  but  a  public  footpath  is  to 
all  intents  and  pur'poses  a  highway,  and  is  repairable  Like  any  other  highway.  See 
per  Lord  Ellenborough,  C.J.,  in  R.  v.  Salop,  13  East,  at  p.  97. 
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Note  to        ^^^^  contrilDution  under  tliis  sub-section  ma}^  be  made  subject  to  any  such  con- 
Section  11,  ditions  for  the  proper  maintenance  and  rej^air  of  such  higlrways  as  be  agreed  on 
—        between  the  county  council  and  the  higliwav  authority.    See  the  Local  Government 
Act,  1894  (56  &  57  Vict.  c.  73),  s.  25  (3),  jjok. 

(11.)  Every  authority  having  any  power  or  dtity  to  Hght  the  roads  in 
their  district  shall  have  the  same  power  and  duty  to  light  any  main  road 
in  their  district. 

The  result  of  this  provision  is  that  the  county  council  are  not  liable  to  light  the 
main  roads  in  any  case.  In  urban  districts  the  jiower  and  duty  devolve  on  the  urban 
authority  under  sections  161,  162,  of  the  Public  Health  Act,  1875.  They  may  under 
these  sections  contract  for  the  supply  of  gas  or  other  means  of  lighting  the  streets,  and 
if  there  is  no  company  having  statutory  powers  in  their  district  they  may  themselves 
provide  a  supply  of  gas  for  public  or  private  purposes.  In  the  latter  case  they  may 
obtain  a  provisional  order  under  the  Gas  and  Waterworks  Facilities  Acts.  They 
may  also  purchase  the  undertaking  of  any  gas  company  in  their  district. 

In  rural  districts,  unless  urban  powers  are  obtained  by  order  of  the  Local  Govern- 
ment Board  under  section  276  of  the  Public  Health  Act,  1875,  the  power  and  duty 
of  lighting  roads  devolve  on  the  parish  council  or  parish  meeting  under  the 
Lighting  and  Watching  Act  (3  &  4  Will.  4,  c.  90),  and  the  Local  Government  1894, 
post. 

An  urban  or  rural  sanitary  authority  may  obtain  a  license  or  provisional  order 
for  the  supply  of  electricity  for  public  or  private  purposes.  See  the  Electric 
Lighting  Act  (45  &  46  Vict.  c.  56),  which  is  set  out  in  the  Appendix,  post. 

(12.)  Anything  authorised  or  required  by  law  to  be  done  by  or  to  a 
highway  or  road  authority  shall,  as  respects  a  main  road  maintained  by  a 
county  council,  be  authorised  or  required  to  be  done  by  or  to  that 
council ;  (a)  and  every  authority  having  any  power  to  break  up  any  road 
in  their  district  for  the  purpose  of  sewerage  or  otherwise  shall  have  the 
like  power  of  breaking  up  any  main  road  in  their  district,(^>)  but  if  the 
road  is  broken  up  the  authority  shall  repair  it  to  the  satisfaction  of  the 
coimty  council  maintaining  such  road,  and  if  it  is  not  repaired  to  the 
satisfaction  of  the  county  council,  that  council  may  cause  the  necessary 
repairs  to  be  done  and  may  charge  the  costs  against  the  authority,  and 
the  same  shall  be  a  debt  due  from  the  authority  to  the  council,  (c) 

(«.)  This  provision  will  apparently  confer  upon  a  county  council  all  the  powers 
and  liabilities  of  a  highway  surveyor  or  a  highway  board  for  the  purposes  of  main 
roads. 

(b)  A  sanitary  authority  may  lay  sewers  and  water  mains  in  any  road,  and  may 
break  up  roads  for  that  purpose.    Public  Health  Act,  1875,  ss.  16,  54. 

Among  other  authorities  who  may  break  up  roads  may  be  mentioned  water 
companies  under  the  Waterworks  Clauses  Act,  1847,  ss.  28 — 34  ;  gas  companies 
under  the  Gasworks  Clauses  Act,  1847,  ss.  6 — 12  ;  tramway  companies  under  the 
Tramways  Act,  1870,  ss.  26,  27,  30  ;  electric  lighting  companies  under  the  Electric 
Lighting  Act,  ss.  12,  13.    All  these  Acts  are  set  out  in  the  Appendix,  post. 

(c)  See  the  note  to  sub-section  (8),  ante. 

(13.)  Section  twenty  of  the  Highways  and  Locomotives  (Amendment) 
Act,  1878,  shall  apply  as  if  it  were  herein  re-enacted  and  in  terms  made 
applicable  to  this  section. 

The  41  &  42  Vict.  c.  77,  s.  20,  is  as  follows  :— 

"  Notwithstanding  the  provisions  of  this  Act,  in  the  case  of  any  coimty  in  which 
certain  of  the  bridges  within  the  county  are  repairable  by  the  county  at  large,  and 
others  are  repairable  by  the  several  hundreds  within  the  county  in  which  they  are 
situate,  it  shall  be  lawful  for  the  county  authority  from  time  to  time,  by  order,  to 
declare  any  main  road  or  part  of  a  main  road  within  their  county  to  be  repairable  to 
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the  extent  only  and  in  manner  provided  by  section  13  of  this  Act,  either  by  the     Note  to 
connty  or  by  the  hundred  in  which  such  main  road  or  part  is  situate,  as  they  think  Section  11. 

fit ;  and  where  a  main  road  or  part  thereof  is  declared  to  be  repairable  by  a  hundred,   

the  expense  of  repairing  the  same  shall,  to  the  extent  to  which  but  for  this  section  the 
expense  or  any  contribution  towards  the  expense  of  repairing  the  same  would  be 
repayable  out  of  the  county  rate,  be  repayable  out  of  a  separate  rate  which  shall  be 
raised  and  charged  in  the  like  manner  as  the  exj^ense  of  rejjairing  the  hundred 
bridges  in  the  same  hundred  would  have  been  raised  and  charged." 

The  following  is  an  extract  from  a  letter,  dated  18th  September,  1878,  from  the 
Local  Government  Board  with  reference  to  this  section  : — 

"  The  wording  of  this  section,  which  was  introduced  at  a  very  late  stage  of  the  Bill, 
and  is  limited  in  its  application  to  the  county  of  Lancaster  chiefly,  is  somewhat 
obscure  ;  but  it  may  be  assumed  that  the  effect  of  declaring  a  main  road  repairable 
by  the  hundred  is  simply  intended  to  be  that  the  hundred  rate  shall  be  substituted 
for  the  county  rate  as  the  fuud  from  which  a  moiety  of  the  cost  is  to  be  repaid  to  the 
highway  authorities.  The  justices  will  not  fail  to  ob.'-erve  that  where  the  alternative 
given  by  the  section  is  adopted,  it  is  desirable  that  all  the  main  roads  in  the  county 
should  be  declared  to  be  repairable  by  the  several  hundreds  through  which  they  pass, 
otherwise  the  ratepayers  of  those  hundreds  will  not  only  have  to  contribute  towards 
the  roads  within  their  own  hundreds,  but  also  towards  any  roads  within  the  county 
in  respect  of  which  a  contribution  is  payable  from  the  county  rate." 

By  virtue  of  this  provision  as  applied  by  the  text  the  expenses  of  maintaining 
main  roads  may  be  made  payable  out  of  the  hundred  rate  instead  of  the  county  rate, 
wherever  41  &  42  Vict.  c.  77,  s.  20,  is  in  operation.  The  hundred  rate  is  made  and 
levied  by  the  county  council  under  section  3  (i).  It  appears,  however,  that  the 
expenses  of  main  roads  in  counties  to  which  this  section  apjjlies  is  a  general  county 
purpose.  See  Beg.  v.  Dolby  [1892],  2  Q.  B.  736  ;  61  L.  J.  Q.  B.  826  ;  67  L.  T. 
(N.s.)  619. 


12.  (1)  •  After  the  appointed  day,  tolls  shall  cease  to  be  taken  on  any  Roads  and 
road  maintained  and  repaired  by  the  Isle  of  Wight  Highway  Gommis-  wight  ^^^^  °^ 
sioners,  under  the  Isle  of  Wight  Highway  Acts,  1813  and  1883,  and 
after  such  day  the  Highways  and  Locomotives  (Amendment)  Act,  1878, 
as  amended  by  this  Act,  shall  apply  to  the  Isle  of  Wight,  and  to  every 
such  road  above  mentioned,  in  like  manner  as  if  it  were  ceasing  within 
the  meaning  of  the  said  Act  to  be  a  turnpike  road,  and  the  Act  of  the 
session  of  the  forty-fourth  and  forty-fifth  years  of  the  reign  of  Her     ^  45  Vict, 
present  Majesty,  chapter  seventy-two,  shall  be  repealed.  ^' 

The  highways  in  the  Isle  of  Wight  are  regulated  by  53  Geo.  3,  c.  xcii.,  and  46  &  47 
Vict.  c.  ccxxvi.  The  Isle  of  Wight  was  exempted  from  the  operation  of  the  Highway 
Acts  by  5  &  6  Will.  4,  c.  50,  s.  113  ;  25  &  26  Vict.  c.  61,  s.  7  ;  41  &  42  Vict.  c.  77, 
ss.  2,  27  ;  44  &  45  Vict.  c.  72.  The  text  repeals  the  last-mentioned  Act,  which 
exempted  the  Isle  of  Wight  from  liability  to  contribute  towards  the  county  rate  for 
the  expenses  of  main  roads.  This  exemption  is  now  taken  away,  and  the  roads  in 
the  island  will  be  repairable  as  main  roads,  subject  to  the  proviso  contained  in  the 
next  sub-section. 

(2.)  Until  provision  is  otherwise  made  by  Parliament,  or  by  a  Pro- 
visional Order  confirmed  by  Parliament, (a)  the  repair  and  maintenance 
of  the  said  roads  shall  continue  to  be  undertaken  by  the  said  commis- 
sioners, (5)  and  the  county  council  for  the  county  of  Southampton  shall 
pay  such  commissioners,  in  respect  of  the  said  repairs  and  main- 
tenance, (c)  and  of  the  expenses  of  the  commissioners,  such  sums  as  may 
be  agreed  upon,  or,  in  case  of  difference,  be  settled  by  arbitration  under 
this  Act,(d)  and  the  provisions  of  this  Act  with  respect  to  main  roads 
shall  apply  as  if  the  commissioners  were  a  district  council  who  had 
undertaken  the  maintenance  and  repair  of  such  roads. (e) 

(a)  As  to  the  making  of  a  Provisional  Order,  see  section  87,  ;post. 
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Note  to       (b)  The  said  commissioners  were  the  Isle  of  Wight  Commissioners  mentioned  in  the 
Section  12,  preceding  sub-section,  appointed  under  46  &  47  Vict.  c.  ccxxvi.,  ss.  5 — 15.  These 
commissioners  were  abolished  by  the  Local  Government  Act,  1894,  s.  25,  post,  and 
their  duties  under  this  section  were  transferred  to  the  rural  district  covmcils.    In  re 
the  Isle  of  Wight  Highway  Commissioners,  72  L.  T.  (n.s.)  569  ;  59  J.  P.  438. 

(c)  The  words  "improvement,  enlargement  of,  and  others  dealing  with"  are 
omitted  here.  As  to  the  meaning  of  the  term  "  maintenance,"  see  the  note  to 
section  11  (1),  ante. 

{d)  As  to  arbitration  under  this  Act,  see  section  62,  post. 

(c)  See  section  11  (2),  ante.  The  language  of  this  sub-section  is  very  inaccurate. 
In  the  first  place,  the  county  is  only  to  pay  for  repair  and  maintenance  ;  in  the 
second  place,  the  arbitration  is  "  under  this  Act,"  not  by  the  Local  Government 
Board  ;  so  that  section  11  (2)  differs  in  both  these  particulars. 

iStMoutif  ^■'■•^  ^^^^^       appointed  day  no  county  road  rate  shall  be  levied, 

Wales  roads.  ^^^'^  ^^Us  shall  cease  to  be  taken  on  any  road  maintained  and  repaired  by 
7  &  8  Vict,  a  county  roads  board  in  South  Wales,  in  pursuance  of  the  South  W ales 
c.  91.  Turnpike  Trusts  Act,  1844,  and  the  Acts  amending  the  same,  and  after 

such  day  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  as 
amended  by  this  Act,  shall  apply  to  every  county  in  South  Wales  as  if 
the  highway  districts  in  that  county  had  been  constituted  under  the 
25  &  26  Vict.  Highway  Act,  1862,  and  the  Highway  Act,  1864,  or  one  of  those  Acts, 
27*'^     Vict  ^     shall  apply  to  every  such  road  as  above  mentioned,  in  like  manner 
c.  lOl"       "  fi'S  if  it  were  ceasing,  within  the  meaning  of  the  said  Act,  to  be  a 
turnpike  road. 

By  7  &  8  Vict.  c.  91,  in  each  of  the  six  coiinties  of  South  Wales — namely, 
Glamorgan,  Brecknock,  Radnor,  Carmarthen,  Pembroke,  and  Cardigan — a  county 
roads  board  was  appointed,  consisting  of  from  six  to  twelve  justices  appointed  by 
quarter  sessions  and  certain  ex  officio  members,  to  have  the  superintendence,  control, 
and  management  of  all  turnpike  roads  in  the  county.  They  had  jiower  to  continue 
existing  toll  gates  and  to  erect  others  and  to  take  tolls.  They  might  discontinue  tolls 
on  any  road,  and  thereupon  such  road  became  an  ordinary  liighway.  By  the  same 
Act  the  commissioners  who  were  apjjointed  by  the  Act  "for  consolidating  and 
adjusting  the  turnpike  trusts  of  South  Wales"  might  mark  out  and  define  in 
each  county  districts,  which,  subject  to  the  superintendence  and  authority  of  the 
coirnty  roads  board,  should  be  placed  under  the  care  and  management  of  district 
roads  boards.  The  members  of  these  district  boards  were  originally  nominated  by 
the  commissioners  out  of  persons  possessing  a  prescribed  qualification,  all  justices 
residing  within  the  district  being  ex  officio  members  ;  vacancies  were  from  time  to  time 
filled  up  by  the  board,  the  elective  members  retiring  by  rotation.  The  officers  of  the 
district  boards  were  appointed  by  the  county  roads  board.  The  duties  of  a  district 
board  were  to  direct  and  superintend  all  matters  and  things  relating  to  the  main- 
taining, repairing,  and  draining  of  the  turnpike  roads  in  the  district,  and  the  execution 
of  any  work  or  improvement  placed  under  their  direction  and  superintendence  hj 
the  county  roads  board.  Each  district  board  annually  elected  two  members  to  serve 
on  the  county  roads  board.  The  tolls  received  were  paid  into  the  county  roads  fund, 
and  if  that  were  insufiicient  for  the  expenses  payable  out  of  it,  the  quarter  sessions 
had  to  make  a  county  load  rate  to  supply  the  deficiency. 

By  14  &  15  Vict.  c.  16,  the  county  roads  board  of  each  county  was  required  to 
divide  the  county  into  highway  districts  for  the  separate  management  of  the  ordinary 
highways  therein.  For  each  district  a  highway  board  was  to  be  appointed,  consisting 
of  the  guardians  elected  for  each  parish  in  the  district  and  the  resident  justices.  The 
Act  was  repealed  by  23  &  24  Vict.  c.  68,  but  the  repeal  did  not  affect  existing  districts. 
The  county  roads  board  were  empowered  to  alter  districts  and  appoint  surveyors  for 
each  district.  All  land  or  property  which  would  otherwise  have  become  vested  in 
the  surveyor  of  any  parish  under  5  &  6  Will.  4,  c.  50,  was  transferred  to  the  highway 
board,  which  took  over  the  care  and  management  of  the  ordinary  highways.  The 
expenses  of  maintenance,  &c.,  are  chargeable  to  each  parish  and  levied  by  a  highway 
rate.  Subject  to  the  provisions  of  the  Act  and  later  amending  Acts,  the  5  &  6  Will.  4, 
c.  50,  applies  to  ordinary  highways  in  South  Wales. 
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The  text  abolishes  county  roads  boards,  and  makes  the  roads  formerly  repairable     Note  to 

by  them  main  roads.    Consequently  they  are  now  repairable  by  the  county  council  Section  13. 

imder  the  provisions  of  section  11,  a7ite,  and  that  section  will  apply  in  all  respects  as  .  — 
if  these  roads  had  been  main  roads  imder  the  Highway  Act  of  1878. 

(2.)  On  the  appointed  day  every  county  roads  board  and  district  roads 
board  (a)  in  each  county  shall  cease  to  exist,  and  the  property,  debts,  and 
liabihties  of  any  such  board  shall  be  transferred  to  the  county  council, 
and  that  council  shall  be  the  successors  of  the  coimty  and  district  roads 
boards,  and  the  provisions  of  this  Act,  with  respect  to  the  transfer  of  the 
property,  debts,  and  liabilities  of  quarter  sessions  to  county  councils,  and 
with  respect  to  the  officers  and  servants  of  quarter  sesssons,(5)  shall 
apply  as  if  they  were  herein  re-enacted,  and  made  applicable  to  the 
property,  debts,  liabihties,  and  officers  of  the  said  county  and  district 
roads  boards. 

(a)  See  the  note  to  the  preceding  sub-section. 

(b)  The  provisions  of  the  Act  as  to  transfer  of  debts,  &c.,  and  with  respect  to 
officers,  are  outside  the  scope  of  the  present  Work.  The  reader  will  find  these 
provisions  in  the  Editor's  separate  Work  on  the  Local  Government  Act,  1888. 

(3.)  For  the  following  purposes  (that  is  to  say)  : 

(a.)  For  giving  effect  to  the  said  transfer  of  the  property,  debts,  and 
liabilities,  and  for  controlling  the  officers  and  servants  trans- 
ferred by  this  section  to  the  county  council,  and  otherwise 
winding  up  the  affairs  of  the  county  and  district  roads  boards  ; 
and 

(b.)  For  the  purpose  of  the  appointment  of  the  surveyor  of  a  highway 
board,  the  alteration  of  a  highway  district,  and  other  purposes 
relating  to  highway  boards  ; 

the  county  council  of  every  county  in  South  Wales  shall  have  all  the 
powers  of  a  county  roads  board  in  a  county  under  the  South  Wales 
Turnpike  Trusts  Act,  1844,  and  the  Acts  amending  the  same,  so, 
however,  that  nothing  shall  confer  on  the  county  council  any  power  to 
levy  any  toll  or  county  road  rate. 

See  generally  the  notes  to  sub-section  (1)  of  this  section. 


14.  (!•)  On  and  after  the  appointed  day  (a)  a  county  council  shall  Power  to 
have  power  in  addition  to  any  other  authority,  to  enforce  the  provisions  ^^""5"  ^"""^"^^ 
of  the  Rivers  Pollution  Prevention  Act,  1876  (subject  to  the  restrictions  provisions  of 
in  that  Act  contained) ,  {b)  in  relation  to  so  much  of  any  stream  as  is  39  &  40  Vict, 
situate  within,  or  passes  through  or  by,  any  part  of  their  county,  and  for 
that  purpose  they  shall  have  the  same  powers  and  duties  as  if  they  were 
a  sanitary  authority  within  the  meaning  of  that  Act,  or  any  other 
authority  having  power  to  enforce  the  provisions  of  that  Act,  and  the 
county  were  their  district,  (c) 

(a)  The  appointed  day  was  the  1st  April,  1890  (s.  109). 

(5)  The  full  text  of  this  Act  is  set  out  in  the  Appendix,  posi. 

(c)  Parts  I.  and  II.  of  the  Ei vers  Pollution  Prevention  Act,  1876,  relate  to  pollution 
of  streams  by  solid  matters  and  sewage.  Section  6  provides  that  proceedings  shall 
not  be  taken  under  Part  III.  of  the  Act  (which  deals  with  manufacturing  and  mining 
pollution),  save  by  a  sanitary  authority  and  with  the  consent  of  the  Local  Government 
Board.    If  the  sanitary  authority,  on  the  application  of  a  person  interested,  refuse  to 

2  K  2 


600 


THE  LOCAL  GOVERNMENT  (ENGLAND  AND  WALES)  ACT,  1888. 


Note  to  take  proceedings,  such  person  may  apply  to  the  Local  Government  Board,  who,  after 
Section  14.  inquiry,  may  direct  the  sanitary  authority  to  take  proceedings.  The  Local  Govern- 
•  ment  Board  are  not  to  give  their  consent  to  proceedings  by  the  sanitary  authority  of 
any  district  which  is  the  seat  of  any  manufacturing  industry,  unless  they  are  satisfied, 
after  due  inquiry,  that  means  for  rendering  harmless  the  poisonous,  noxious,  or 
polluting  liquids  proceeding  from  the  processes  of  such  mamifactures,  are  reasonably 
practicable  and  available  under  all  the  circumstances  of  the  case,  and  that  no  material 
injury  will  be  inflicted  by  such  proceedings  on  the  interests  of  such  industry.  Any 
person  against  whom  proceedings  are  proposed  to  be  taken  under  Part  III.  of  the  Act, 
notwithstanding  any  consent  of  the  Local  Government  Board,  may  object  before  the 
sanitary  authority  to  such  proceedings  being  taken,  and  the  authority  must,  if 
required  in  writing  by  such  person,  afford  him  an  opportunity  of  being  heard  against 
such  proceedings  being  taken,  so  far  as  the  same  relate  to  his  works  or  manufacturing 
processes.  The  authority  must  thereupon  allow  such  person  to  be  heard  by  himself, 
agents,  and  witnesses,  and  after  inquiry  such  authority  must  determine,  having  regard 
to  all  the  considerations  to  which  the  Local  Government  Board  are  by  the  section 
directed  to  have  regard,  whether  such  proceedings  shall  be  taken  or  not.  When  any 
authority  has  taken  proceedings  under  the  Act,  no  other  sanitary  authority  may 
take  proceedings  under  this  Act,  until  the  party  against  whom  the  proceedings  are 
intended  has  failed  in  reasonable  time  to  carry  out  the  order  of  any  competent  court 
under  the  Act.  By  section  8,  every  sanitary  authority,  subject  to  the  restrictions  in 
the  Act,  have  power  to  enforce  the  provisions  of  the  Act  in  relation  to  any  stream 
being  within  or  passing  througli  or  by  any  part  of  their  district,  and  for  that  purpose 
to  institute  procedings  in  respect  of  any  offence  against  the  Act  which  causes 
interference  with  the  due  flow  within  their  district  of  any  stream,  or  the  pollution 
within  their  district  of  any  stream,  against  any  other  sanitary  authority  or  person, 
whether  such  offence  is  committed  within  or  without  the  district  of  the  first-named 
sanitary  authority.  By  section  13,  two  months'  notice  of  proceedings  under  the  Act 
must  be  given. 

The  provision  in  the  text  enables  a  county  council  to  institute  proceedings  under 
the  Rivers  Pollution  Prevention  Act,  in  all  cases  in  which  that  could  be  done  by  a 
sanitary  authority,  and,  of  course,  they  will  be  able  to  institute  proceedings  against 
any  sanitary  authority  in  respect  of  sewage  pollution. 

(2.)  Any  county  council  shall  have  power  to  contribute  towards  the 
costs  of  any  prosecution  under  the  said  Act  instituted  by  any  other 
county  council  or  by  any  urban  or  rural  authority. 

Proceedings  under  the  Rivers  Pollution  Prevention  Act,  1876,  are  instituted  in  the 
county  court,  subject  to  the  power  to  remove  them  into  the  High  Court  in  certain 
cases  (section  10).  Though  the  powers  given  by  the  Act  are  cumulative,  and  do  not 
affect  other  remedies,  such  as  these  by  way  of  indictment  or  injunction  (section  16), 
yet  the  action  in  the  county  court  seems  to  be  the  only  proceeding  which  can  be  called 
"  a  prosecution  under  the  said  Act."  It  should  be  added  that  if  default  is  made  in 
complying  with  an  order  of  the  county  court,  a  penalty  not  exceeding  501.  a  day  may 
be  imposed,  and  such  penalty  is  recoverable  as  a  judgment  debt  (section  10). 

(3.)  The  Local  Government  Board,  by  Provisional  Order  (a)  made  on 
the  application  of  the  council  of  any  of  the  counties  concerned,  may 
constitute  a  joint  committee  or  other  body  representing  all  the  adminis- 
trative counties  through  or  by  which  a  river,  or  any  specified  portion  of 
a  river,  or  any  tributary  thereof,  passes,  and  may  confer  on  such  com- 
mittee or  body  all  of  the  powers  of  a  sanitary  authority  under  the  Rivers 
Pollution  Prevention  Act,  1876,  or  such  of  them  as  may  be  specified  in 
the  Order  ;(&)  and  the  Order  may  contain  such  provisions  respecting 
the  constitution  and  proceedings  of  the  said  committee  or  body  as 
may  seem  proper,  and  may  provide  for  the  payment  of  the  expenses 
of  such  committee  or  body  by  the  administrative  counties  represented 
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by  it,  and  for  the  audit  of  the  accounts  of  such  committee  or  body,  Section  14. 
and  their  officers. 

(ct)  A  provisional  order  is  made  under  section  87  of  this  Act,  post. 

(b)  The  powers  of  a  county  council  under  sub-section  (1)  are  limited  to  their 
county.  The  text  enables  a  joint  authority  to  be  appointed  for  several  counties,  so  as 
to  constitute  one  authority  for  an  entire  river  and  its  tributaries,  and  that  body  may, 
therefore,  prevent  the  pollution  of  a  river  at  any  point  of  its  course. 

By  a  provisional  order  made  under  this  sub-section  and  duly  confirmed  by  Act  of 
Parliament  the  Local  Government  Board  created  a  joint  committee  with  power  to 
prevent  the  pollution  of  the  rivers  Mersey  and  Irwell  or  the  tributaries  thereof.  At 
the  time  of  the  making  and  confirmation  of  this  order  the  Manchester  Ship  Canal 
was  in  course  of  construction,  and  it  was  held  that  after  the  canal  was  completed  it 
was  included  under  the  words,  the  rivers  Mersey  and  Irwell  or  the  tributaries  thereof. 
Mersey  and  Irwell  Watershed  Joint  Committee  v.  Mayor,  d:c.,  of  Salford,  "  Times," 
17th  May,  1895. 

****** 


17.  (!•)  The  council  of  any  county  may,  if  they  see  fit,  appoint  and  Power  of 

pay  a  medical  officer  of  health,  or  medical  officers  of  health,  who  shall  not  councils  to 

hold  any  other  appointment  or  engage  in  private  practice  without  express  appoint 

written  consent  of  the  coiincil.  medical  officer 

of  health. 

The  qualification  of  a  medical  officer  of  health  is  prescribed  by  the  next  section. 

(2.)  The  county  council  and  any  district  council(a)  may  from  time  to 
time  make  and  carry  into  effect  arrangements  for  rendering  the  services 
of  such  officer  or  officers  regularly  available  in  the  district  of  the  district 
council,  on  such  terms  as  to  the  contribution  by  the  district  council  to 
the  salary  of  the  medical  officer,  or  otherwise,  as  may  be  agreed,  and  the 
medical  officer  shall  have  within  such  district  all  the  powers  and  duties 
of  a  medical  officer  appointed  by  a  district  council,  (6) 

(a)  "  District  council "  here  means  an  urban  or  rural  sanitary  authority.  See 
section  100,  post. 

(6)  The  medical  officer  of  the  county  council  will  have  the  same  powers  within  the 
sanitary  district  for  which  he  will  act  by  virtue  of  this  provision,  as  if  he  had  been  a 
medical  officer  appointed  by  the  sanitary  authority  under  the  Public  Health  Act, 
1875,  ss.  189,  190,  ante,  p.  260. 

(3.)  So  long  as  such  an  arrangement  is  in  force,  the  obligation  of  the 
district  council  under  the  Public  Health  Act,  1875,  to  appoint  a  medical 
officer  of  health  shall  be  deemed  to  be  satisfied  without  the  appointment 
of  a  separate  medical  officer. 

As  stated  in  the  note  to  the  preceding  sub-section,  the  district  council  is  the  sanitary 
authority,  urban  or  rural,  as  the  case  may  be.  The  Public  Health  Act,  1875,  s.  189, 
ante,  p.  260,  requires  an  urban  authority,  and  section  190  requires  a  rural  authority, 
to  appoint  a  medical  officer  of  health.  But  they  need  not  do  so  if  they  have  made 
arrangements  under  the  preceding  sub-section  for  the  services  of  the  county  medical 
officer  in  their  district.*  Where  a  district  extends  into  two  counties,  separate  arrange- 
ments must  be  made  with  the  county  council  of  each  ;  and  it  is  submitted  that  if  an 
arrangement  is  made  with  the  council  of  one  county  only,  a  medical  officer  must  be 
appointed  in  the  ordinary  way  for  the  rest  of  the  district. 

18.  Except  where  the  Local  Government  Board,  for  reasons  brought  ^  medical 
to  their  notice,  may  see  fit  in  particular  cases  specially  to  allow,  no  officers  of 

health. 
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Section  18.  person  shall  hereafter  be  appointed  the  medical  officer  of  health  of  any 
county  or  county  district,  or  combination  of  county  districts,  or  the 
deputy  of  any  such  officer,  unless  he  be  legally  qualified  for  the  practice 
of  medicine,  surgery,  and  midwifery. 

The  Public  Health  Act,  18Y5,  s.  ]  91,  ante,  p.  263,  simply  required  that  a  medical 
officer  of  health  should  be  a  legally  qualified  medical  practitioner,  i.e.,  simply  a 
person  registered  under  21  &  22  Vict.  c.  90.  A  person  might,  before  the  1st  June, 
1887,  when  the  49  &  50  Vict.  c.  48,  came  into  operation,  have  been  registered  though 
qualified  for  the  practice  of  medicine  only,  or  of  surgery  only.  A  medical  officer  of 
health  must  now  possess  the  triple  qualification,  unless  the  Local  Government  Board 
grants  a  special  dispensation,  and  this  cannot  be  done  in  cases  falling  within  the  next 
sub-section. 

A  "  county  district "  is  an  urban  or  rural  sanitary  district.    See  section  100,  fost. 

The  same  medical  officer  may  be  appointed  for  two  or  more  districts  under  sec- 
tion 191  of  the  Public  Health  Act,  1875,  with  the  sanction  of  the  Local  Government 
Board.  And  by  section  286  the  Local  Government  Board  may,  by  order,  unite  two 
or  more  districts  in  the  same  county  for  the  purpose  of  appointing  a  medical  officer  of 
health.  The  same  section  provides  that  in  case  of  illness  or  incapacity  of  the  medical 
officer  of  health,  a  local  authority  may  appoint  and  pay  a  deputy  medical  officer, 
subject  to  the  approval  of  the  Local  Government  Board. 

(2.)  No  person  shall,  after  the  first  day  of  January,  one  thousand  eight 
hundred  and  ninety-two,  be  appointed  the  medical  officer  of  health  of 
any  county,  (a)  or  of  any  such  district  or  combination  of  districts,  as  con- 
tained, according  to  the  last  published  census  for  the  time  being,  a 
population  of  fifty  thousand  or  more  inhabitants,(6)  unless  he  is  qualified 
as  above  mentioned,  (c)  and  also  either  is  registered  in  the  medical  register 
as  the  holder  of  a  diploma  in  sanitary  science,  public  health,  or  State 
49  &  50  Vict,  medicine  under  section  twenty-one  of  the  Medical  Act,  1886, (c?)  or  has 
c.  48.  been  during  three  consecutive  years  preceding  the  year  one  thousand 

eight  hundred  and  ninety-two,  a  medical  officer  of  a  district  or  combina- 
tion of  districts,  with  a  population  according  to  the  last  pubHshed  census 
of  not  less  than  twenty  thousand,  or  has  before  the  passing  of  this  Act 
been  for  not  less  than  three  years  a  medical  officer  or  inspector  of  the 
Local  Government  Board. (e) 

(ft)  The  medical  officer  of  a  county  is  appointed  under  section  17,  ante,  p.  501. 

Q))  The  districts  here  referred  to  are  the  county  districts  mentioned  in  sub- 
section (1),  i.e.,  urban  and  rural  sanitary  districts  having  a  population  of  50,000  or 
upwards. 

(c)  See  sub-section  (1),  supra. 

Id)  The  49  &  60  Vict.  c.  48,  s.  21,  provides  that  every  registered  medical  practi- 
tioner to  whom  a  diploma  for  proficiency  in  sanitary  science,  public  health,  or 
State  Medicine  has,  after  special  examination,  been  granted  by  any  college  or 
faculty  of  physicians  or  surgeons,  or  university,  in  the  United  Kingdom,  or  by  any 
such  bodies  acting  in  combination,  shall,  if  such  diploma  appears  to  the  Privy 
Council,  or  to  the  General  Council,  to  deserve  recognition  in  the  medical  register,  be 
entitled,  on  payment  of  such  fee  as  the  General  Council  may  appoint,  to  have  such 
diploma  entered  in  the  said  register,  in  addition  to  any  other  diploma  or  diplomas  in 
respect  of  which  he  is  registered.  o 

(e)  The  medical  officer  of  health  of  the  Local  Government  Board  is  appointed 
under  21  &  22  Vict.  c.  97,  s.  4  ;  34  &  35  Vict.  c.  70.  Inspectors  are  appointed  under 
10  &  11  Vict.  c.  109,  s.  19,  and  34  &  35  Vict.  c.  70,  s.  2. 

The  34  &  35  Vict.  c.  70,  is  set  out  in  full  in  the  Appendix,  post. 

^ounifomxcA  ^^'^  Every  medical  officer  of  health  for  a  district  in  any 

as"to  report  county  shall  send  to  the  county  council  a  copy  of  every  periodical 
of  medical     report  of  which  a  copy  is  for  the  time  being  required  by  the  regulations 
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of  the  Local  Government  Board  to  be  sent  to  the  board,  and  if  a  medical  Section  19. 
officer  fails  to  send  such  copy,  the  county  council  may  refuse  to  pay  any  officer  of 
contribution,  which  otherwise  the  council  would,  in  pursuance  of  this  Act,  licalth. 
pay  towards  the  salary  of  such  medical  officer. 

Under  the  orders  of  the  Local  Government  Board  relating  to  medical  officers  of 
health,  every  medical  officer  is  reqnii'ed  to  make  an  annual  report  to  the  end  of 
December  in  each  year,  and  a  copy  of  such  report  is  sent  to  the  Local  Government 
Board.  See  the  text  of  these  orders  in  Appendix  II.,  ^josi.  In  future  a  copy  of 
every  such  report  must  be  sent  to  the  county  council,  otherwise  the  contribution 
which  the  county  council  would  have  to  make  under  section  24  (2)  of  this  Act 
towards  the  salary  of  the  medical  officer  of  health  may  be  withheld. 


(2.)  If  it  appears  to  the  county  council  from  any  such  report  that  the 
Public  Health  Act,  1875,  has  not  been  properly  put  in  force  within  the 
district  to  which  the  report  relates,  or  that  any  other  matter  affecting  the 
public  health  of  the  district  requires  to  be  remedied,  the  council  may 
cause  a  representation  to  be  made  to  the  Local  Government  Board  on 
the  matter. 

This  representation  will  probal)ly  amount  to  a  complaint  to  the  Local  Government 
Board,  under  section  299  of  the  Public  Health  Act,  1875,  so  as  to  enable  the  Board 
to  compel  the  defaulting  authority  to  perform  the  duty  in  which  it  has  made  default. 
Otherwise  there  is  no  other  way  in  which  the  Local  Government  Board  can  take 
action,  unless  they  can  move  for  a  mandamus  in  the  first  instance.  Section  299 
enables  the  Local  Government  Board,  if  satisfied  of  the  alleged  default  after  due 
inquiry,  to  make  an  order  on  the  local  authority  for  the  performance  of  their  duty, 
and  to  enforce  this  order  by  mandamus,  or  to  appoint  a  person  to  perform  the  duty 
and  recover  the  expenses  from  the  local  authority. 

*****:{: 


24.  Whereas  certain  grants  heretofore  made  out  of  the  Exchequer  Payments  by 
in  aid  of  local  rates(a)  (in  this  Act  referred  to  as  local  grants)  will,  by  -nSt'"!! 
reason  of  the  duties  on  the  local  taxation  licenses, (&)  and  the  probate  for  annual 
duty  grant,  (c)  being  by  this  Act  made  payable  to  local  authorities,  cease,  local  grants 
it  is  hereby  enacted  as  follows  :—  Schequer  in 

(1.)  So  much  of  any  enactment  as  requires  or  authorises  payment  ^^'^^"^ 
out  of  the  Exchequer  of  any  local  grant  in  substitution  for  which  ^"^ 
the  county  council  is  required  by  this  Act  to  make  any  payment  is 
hereby  repealed  as  from  the  thirty-first  day  of  March  next  after  the 
passing  of  this  Act  without  prejudice  to  any  right  accrued  before  that 

(a)  These  local  grants  were  made  out  of  funds  provided  by  Parliament.    They  will 
no  longer  be  made. 

(6)  These  duties  were  formerly  excise  duties,  but  by  section  20  of  this  Act  tliev  are 
now  collected  by  the  Commissioners  of  Inland  Revenue,  and  paid  into  the  Local 
Taxation  Account  at  the  Bank  of  England.  The  amount  collected  in  each  county  is 
certified  by  the  Conmiissioners,  and  paid  under  the  direction  of  the  Local  Govern- 
ment Board  to  the  council  of  that  county. 

(c)  By  section  21  of  this  Act  the  Commissioners  of  Inland  Revenue  were  to  pay  into 
the  Local  Taxation  Account  fourth -fifth  parts  of  one-half  of  the  proceeds  of  the 
sums  collected  by  them  in  respect  of  the  probate  duties.  The  sum  so  paid  in  was,  until 
Parliament  shall  otherAvise  determine,  to  be  distributed  among  the  county  councils  of 
the  several  counties  in  England  and  Wales  in  proportion  to  the  share  certitied  by  the 
Local  Government  Board  to  have  been  received  by  each  county  in  the  financial  year 
endmg  31st  March,  1888,  out  of  the  grants  theretofore  made  out  of  the  Exchequer 
m  aid  of  local  rates.    The  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  19,  now  pro- 
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Note  to  vides  that  in  siibstitution  for  the  grant  out  of  the  probate  duties  under  this  Act, 
Section  24.  there  shall  be  paid  out  of  the  proceeds  of  the  estate  duty  derived  from  personal 
property,  such  sum  as  the  commissioners,  in  accordance  with  the  regulations  made 
by  the  Treasury  under  this  Act,  may  determine  to  be  an  amount  equal  to  1^  per 
cent,  on  the  net  value  of  such  of  the  property  in  respect  of  which  estate  duty  is 
leviable,  as  would,  if  that  Act  had  not  passed,  have  been  chargeable  with  the  duty 
imposed  by  section  27  of  the  Customs  and  Inland  Eevenue  Act,  1881,  on  inland 
revenue  affidavits,  and  this  Act  is  to  apply  as  if  the  sums  so  determined  were  the 
probate  duty  grant  or  one-half  of  the  proceeds  of  the  sums  collected  in  respect  of  the 
probate  duties  (as  the  case  requires)  within  the  meaning  of  this  Act. 

(d)  Under  this  and  the  subsequent  provisions  of  this  section  it  was  held  that  the 
county  council,  in  substitution  for  the  Exchequer,  were  bound  to  pay  out  of  the 
county  fund  local  grants  in  respect  of  the  period  between  24th  September,  1888,  and 
the  1st  April,  1889,  though  they  did  not  come  into  existence  until  the  latter  date. 
Re  West  Riding  County  Council,  54  J.  P.  533. 

(2.)  In  substitution  for  local  grants,  the  council  of  each  county  shall, 
from  time  to  time,  as  from  the  said  day,  pay  out  of  the  county  fund  and 
charge  to  the  Exchequer  Contribution  Account  (a)  the  following  sums, 
that  is  to  say — 

(c.)  They  shall  pay  to  every  local  authority,  (5)  for  any  area  wholly 
or  partly(c)  in  the  county,  by  whom  a  medical  officer  of  health 
or  inspector  of  nuisances((l)  is  paid,  one-half  of  the  salary 
of  such  officer,  where  his  qualification,  appointment,  salary, 
and  tenure  of  office  are  in  accordance  with  the  regulations 
38  &  39  Vict  made  by  order  under  the  Public  Health  Act,  1875,  or  any  Act 

repealed  by  that  Act,  but  if  the  Local  Government  Board 
certify  to  the  council  that  such  medical  officer  has  failed  to 
send  to  the  Local  Government  Board  such  report  and  returns 
as  are  for  the  time  being  required  by  the  regulations  respecting 
the  duties  of  such  officer  made  by  order  of  the  Board  under 
any  of  the  said  kcis,{e)  a  sum  equal  to  such  half  of  the  salary 
shall  be  forfeited  to  the  Crown,  and  the  council  shall  pay  the 
same  into  Her  Majesty's  Exchequer(/')  and  not  to  the  said 
local  authority  ;  and 

(a)  This  account  is  a  separate  account,  which  consists  of  the  sums  from  time  to 
time  received  by  a  county  council  in  respect  of  the  duties  on  the  local  taxation 
licenses  and  the  estate  duty  grant. 

(6)  That  is  to  say,  every  urban  and  rural  sanitary  authority.  See  section  100, 
fost. 

(c)  As  to  areas  partly  in  one  county  and  partly  in  another,  see  sub-section  (5), 
infra. 

id)  The  Public  Health  Act,  1875,  s.  189,  ante,  p.  260,  provides  that  every 
urban  authority  shall  from  time  to  time  appoint  fit  and  proper  persons  to  be  medical 
officer  of  health  and  inspector  of  nuisances.  The  same  section  also  provides  that, 
subject  in  the  case  of  any  officers  any  portion  of  whose  salary  is  paid  out  of  moneys 
voted  by  Parliament  to  the  powers  of  the  Local  Government  Board  under  the  Act 
(section  191),  the  urban  authoiity  may  pay  to  such  officers  such  reasonable  salaries, 
wages,  or  allowances  as  they  may  think  projjer,  and  subject  as  aforesaid,  every  such 
officer  shall  be  removable  by  the  urban  authority  at  their  pleasure.  Section  190 
provides  that  every  rural  authority  shall  from  time  to  time  appoint  fit  and  proper 
persons  to  be  medical  officer  or  officers  of  health  and  inspector  or  inspectors  of 
nuisances.  By  section  191,  a  person  shall  not  be  appointed  medical  officer  of  health 
unless  he  is  a  legally  qualified  medical  practitioner.  (This  provision,  however,  is 
now  considerably  modified  by  section  18,  ante,  p.  501,  which  requires  in  most  cases  a 
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more  extended  qualification.)    Section  191  further  provides  that  the  Local  Govern-      Note  to 

ment  Board  shall  have  the  same  powers  as  it  has  in  the  case  of  a  district  medical  Section  24. 

officer  of  a  union  with  regard  to  the  qualification,  appointment,  duties,  salary,  and 

tenure  of  office  of  a  medical  officer  of  health  or  other  officer  of  a  local  authority  any 

portion  of  whose  salary  is  paid  out  of  moneys  voted  by  Parliament,  and  maj^  by 

order  prescribe  the  qualification  and  duties  of  other  medical  officers  of  health 

appointed  under  the  Act.    Orders  have  been  made  by  the  Local  Government  Board 

prescribing  the  qualification,  appointment,  duties,  &c.,  of  medical  officers  of  health 

and  inspectors  of  nuisances.    The  text  of  these  orders  will  be  found  in  Appendix  XL, 

post. 

(e)  The  medical  officer  must  send  to  the  county  council  a  copy  of  every  periodical 
report  of  which  he  is  required  to  send  a  copy  to  the  Local  Government  Board,  and  if 
he  fails  to  do  so  the  county  council  may  withhold  their  contribution  under  the  above 
section.    See  section  19,  ante,  p.  502. 

(/)  Section  27  (1)  provides  that  where  a  county  council  are  required  to  pay  any 
sum  into  the  Exchequer,  such  sum  is  to  be  deducted  from  the  amount  payable  under 
the  provisions  of  the  Act  out  of  the  local  taxation  account  to  such  county  council, 
and  is  to  be  paid  into  Her  Majesty's  Exchequer. 

*  -x-  *  *  -Jf  » 

(3.)  A  reference  in  sections  one  hundred  and  eighty-nine  and  one 
hundred  and  ninety-one  of  the  Public  Health  Act,  1875,  to  officers  any 
portion  of  whose  salary  is  paid  out  of  moneys  provided  by  Parliament 
shall  be  construed  to  refer  to  those  officers  in  resj^ect  of  whose  salaries 
payment  is  made  by  a  county  council  in  pursuance  of  this  section. 

The  effect  of  these  sections  has  already  been  stated.  The  meaning  of  the  above 
provision  is  that  in  the  case  of  all  medical  officers  of  health  and  inspectors  of 
nuisances,  half  of  whose  salaries  are  paid  by  the  county  council  under  sub-sec- 
tion (2)  (c),  the  Local  Government  Board  will  have  jiower  by  order  to  prescribe  the 
qualification  (subject  to  the  provisions  of  section  18  of  this  Act),  appointment,  duties, 
salary,  and  tenure  of  office  of  such  officers. 

*****:); 

(5.)  Where  a  sum  is  payable  under  this  section  to  the  guardians, 
authority,  or  officer  of  a  union  or  other  area,  and  such  union  or  area 
is  situate  in  more  administrative  counties  than  one, (a)  a  proportionate 
part  only  of  the  sum  otherwise  payable  shall  be  paid  by  the  council  of 
each  of  such  counties  to  the  guardians,  authority,  or  officer,  and  the 
Local  Government  Board  shall  certify  the  proportionate  part  due  from 
the  council  of  each  such  county. 

(a)  An  urban  district  cannot  now  be  situate  in  more  than  one  county,  by  reason  of 
section  50  (1 J  (6),  post. 

(6.)  The  guardians,  authority,  or  officer  to  whom  a  sum  is  payable 
Tinder  this  section,  on  the  certificate  of  the  Local  Government  Board, 
shall  submit  to  the  Board  their  claim  to  the  payment  in  such  manner, 
and  produce  such  evidence  and  comply  with  such  rules  as  the  Board 
from  time  to  time  require  or  make,  and  the  Board  shall  fix  the  amount 
due  on  the  like  principles,  and  may  impose  the  hke  conditions  for  the 
payment  thereof  as  before  the  passing  of  this  Act. 

(7.)  The  Local  Government  Board  may,  if  they  think  fit,  vary  a 
certificate  granted  for  the  purposes  of  this  section,  but,  unless  so  varied, 
it  shall  be  conclusive. 


506 


THE  LOCAL  GOVERNMENT  (ENGLAND  AND  WALES)  ACT,  1888. 


Grant  by 
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council 
towards  costs 
of  officers  of 
union. 


Section  26.  26.  After  the  thirty-first  day  of  March  next  after  the  passing 
of  this  Act,  every  county  council,  (a)  other  than  the  London  County 
Council,  shall  grant  to  the  guardians  of  every  poor  law  union,  wholly 
or  partly  in  their  county,  an  annual  sum  for  the  costs  of  the  officers 
of  the  union(6)  and  of  district  schools  to  which  the  union  contributes  ; 
and,  until  Parliament  otherwise  determine,  the  said  annual  sum  shall  be 
such  sum  as  the  Local  Government  Board  certify  to  have  been  expended 
by  the  guardians  of  each  poor  law  union  during  the  financial  year  ending 
the  twenty-fifth  day  of  March  next  before  the  passing  of  this  Act  on 
the  salaries,  remuneration,  and  superannuation  allowances  of  the  said 
officers  (other  than  teachers  in  poor  law  schools),  and  on  drugs  and 
medical  appliances. 

(a)  This  includes  the  council  of  a  county  borough.    See  section  34  (1). 

(b)  In  a  Circular  Letter  dated  the  10th  of  January,  1889,  and  issiTed  by  the  Local 
Government  Board  to  boards  of  guardians  throughout  the  country,  the  following 
opinion  as  to  the  meaning  ot  this  expression  is  given  : — 

"  The  Act  contains  no  definition  of  the  expression  '  officers  of  the  union ' ;  but  the 
■words  clearly  do  not  include  parochial  officers  or  officers  appointed  for  areas  such  as 
rural  sanitary  districts  in  which  the  jurisdiction  of  the  guardians  is  not  in  all  cases 
co-extensive  with  the  union.  In  the  opinion  of  the  Board,  the  following  officers 
cannot  be  regarded  as  officers  of  the  union  for  the  purposes  of  the  grant ;  and 
care  should  be  taken  to  exclude  any  expenditure  of  the  guardians  in  respect  of 
them : — 

Collectors  of  poor  rates. 
Assistant  overseers. 
Officers  of  rural  sanitary  authorities. 
Officers  of  school  attendance  committees. 
Superintendent  registrars,  and 
Eegistrars  of  births,  deaths,  and  marriages. 
"  On  reference  to  section  100  of  the  Act,  it  will  be  seen  that  the  expression  '  officer ' 
is  to  be  construed  according  to  the  definition  of  '  officer,'  which  is  to  include  any 
'place,  situation,  or  employment.'    (And  see  note  to  that  definition,  post.) 

"  In  some  instances  officers,  in  respect  of  whose  services  in  certain  capacities  no 
claim  can  properly  be  made  against  the  grant,  will  have  acted  also  in  other  capacities, 
and  their  salaries,  remuneration,  or  superannuation  allowances  in  the  latter  capacities 
will  properly  be  chargeable  on  the  grant.  In  these  cases  care  should  be  taken  to 
include  only  so  much  of  the  expenditure  of  the  guardians  as  has  been  incui'red  on 
account  of  the  services  of  these  officers  in  the  latter  capacities. 

"  The  board  consider  that  the  cost  of  the  rations  of  officers  may  be  included.  The 
expenditure  of  the  guardians  for  this  purpose  should  be  taken  from  the  '  Rations 
Account '  in  the  Union  Ledger,  with  the  necessary  deduction  in  respect  of  teachers 
and  assistant  teachers," 

(2.)  Where  a  poor  law  union  is  situate  in  more  counties  than  one, 
the  payment  under  this  section  to  the  guardians  of  the  union  shall  be 
borne  by  the  counties  in  which  each  portion  of  such  union  is  situate,  in 
proportion  to  the  rateable  value  of  that  portion,  ascertained  on  such  day 
as  the  Local  Government  Board  may  fix. 


General 
provisions 
as  to  powers 
transferred  to 
county 
council. 


General  Provisions  as  to  Transfer. 

S8.  (!•)  The  county  council  shall,  as  respects  the  business  by  this 
Act  transferred  to  them  from  quarter  sessions  or  the  justices  out  of 
sessions,  be  subject  to  the  provisions  and  limitations  in  this  Act  specified, 
but,  save  as  aforesaid,  shall  have  and  be  subject  to  all  the  powers,  duties, 
and  liabilities  which  the  quarter  sessions,  or  any  committee  thereof,  or 
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any  justice  or  justices  had  or  were  subject  to  in  respect  of  the  business  Section  28. 
so  transferred. 

(2.J  The  county  council  shall,  with  the  exceptions  hereinafter  men- 
tioned, have  power  to  delegate,  with  or  without  any  restrictions  or 
conditions  as  they  may  think  fit,  any  powers  or  duties  transferred  to 
them  by  or  in  pursuance  of  this  Act,  (a)  either  to  any  committee  of  the 
county  council  appointed  in  pursuance  of  this  Act,  or  to  any  district 
council  in  this  Act  mentioned  ;(&)  the  county  council  may  also,  without 
prejudice  to  any  other  power  whether  to  appoint  committees  or  other- 
Avise,  delegate  to  the  justices  of  the  county  sitting  in  petty  sessions 
any  power  or  duty  transferred  by  this  Act  to  the  county  council  in 
respect  of  the  licensing  of  houses  or  places  for  the  public  performance  of 
stage  plays,  and  in  respect  of  the  execution  as  local  authority  of  the 
Explosives  Act,  1875,  or  of  the  Act  relating  to  contagious  diseases  of  ^^^^^ 
animals. 

(a)  The  powers  and  duties  transferred  by  this  Act  to  county  councils  are  those 
which  constituted  the  administrative  business  of  quarter  sessions,  and  are  enumerated 
in  section  3,  and  those  of  justices  out  of  session  mentioned  in  section  7,  i.e.,  the 
licensing  of  theatres,  and  the  execution  as  local  authority  of  the  Explosives  Act, 
1875. 

(6)  A  district  council  is  defined  by  section  100,  jjost.  In  so  far  as  relates  to  high- 
ways and  main  roads  the  term  signifies  a  highway  authority,  but,  save  as  aforesaid,  it 
means  an  urban  or  rural  sanitary  authority.  The  effect  of  this  provision  is  practically 
to  enable  a  county  council  to  delegate  any  of  its  powers,  except  the  making  of  rates, 
to  a  sanitary  authority. 

(3.)  Provided  that  the  county  council  shall  not  under  this  section 
delegate  any  power  of  raising  money  by  rate  or  loan. 

29.  If  any  question  arises,  or  is  about  to  arise,  as  to  whether  any  p™™dmg 
business,  power,  duty,  or  liability  is  or  is  not  transferred  to  any  county  for  deter- 
council  or  joint  committee  under  this  Act,  that  question,  without  pre-  mination  of 
judice  to  any  other  mode  of  trying  it,  may,  on  the  application  of  a  t^j^t-amfer  of 
chairman  of  quarter  sessions,  or  of  the  county  council,  committee,  or  powers, 
other  local  authority  concerned,  be  submitted  for  decision  to  the  High 
Court  of  Justice  in  such  summary  manner  as  subject  to  any  rules  of 
court  may  be  directed  by  the  court ;  and  the  court,  after  hearing  such 
parties  and  taking  such  evidence  (if  any)  as  it  thinks  just,  shall  decide 
the  question. 

This  is  a  useful  provision,  and  has  been  put  in  operation  in  a  considerable  number 
of  cases  where  questions  have  arisen  as  to  the  respective  liabilities  of  sanitary  autho- 
rities and  county  councils.  The  practice  formerly  was  to  prepare  a  special  case 
signed  by  the  chairmen  of  the  disputing  bodies,  and  then  to  apply  to  the  court  for 
leave  to  set  down  the  case  in  the  Crown  Paper.  See  Ex  parte  Staffordshire  Quarter 
Sessions,  W.  N.  (1889),  p.  183.  Now,  however,  by  a  rule  of  the  High  Court  dated 
10th  August,  1892,  which  came  into  operation  on  the  1st  October,  1893,  the  procedure 
is  to  be  by  special  case  to  be  agreed  on  by  the  parties,  or  in  default  of  such  agreement 
to  be  settled  by  an  arbitrator  agreed  upon  by  the  parties  or  (if  necessary)  appointed 
by  a  judge  at  chambers,  or  to  be  settled  by  a  judge  at  chamljers.  The  special  case 
when  settled  is  to  be  filed  at  the  Crown  Office  Department  at  the  central  otfice  of 
the  Supreme  Court,  by  the  chairman  of  quarter  sessions,  the  county  council,  or  the 
local  authority  concerned,  within  eight  days  from  the  settlement  thereof,  and  is  to  be 
put  into  the  Crown  Paper  for  argument  as  if  it  were  a  case  stated  by  justices  under 
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Note  to  20  &  21  Vict.  c.  43.  Without  attempting  to  give  an  exhaustive  list  of  the  reported 
Section  29.  cases  decided  under  this  section,  the  following  may  be  mentioned : — Ex  parte  Somerset 

  County  Council,  58  L.  J.  Q.  B.  513  ;  61  L.  T.  (n.s.)  512  ;  54  J.  P.  182  ;  5  T.  L.  R.  712  ; 

Ex  parte  Staffordshire  Quarter  Sessions,  54  J.  P.  72  ;  6  T.  L.  R.  45  ;  Ex  parte  West 
Riding  County  Council,  54  J.  P.  533  ;  6  T.  L.  R.  265  ;  Warminster  Local  Board  v. 
Wilts  County  Council,  25  Q.  B.  D.  450  ;  59  L.  J.  Q.  B.  434  ;  62  L.  T.  (n.s.)  902  ;  38 
W.  R.  671  ;  54  J.  P.  375  ;  Re  Cardigan  County  Council,  54  J.  P.  468  ;  Re  Staffordshire 
and  Derbyshire  County  Councils,  54  J.  P.  566  ;  Ex  parte  Kent  County  Council  and  Dover 
[1891],  1  Q.  B.  389  ;  60  L.  J.  Q.  B.  314  ;  60  L.  T.  (n.s.)  421  ;  55  J.  P.  248  ;  7  T.  L.  R. 
250 ;  Ex  parte  Leicestershire  County  Council  [1891],  1  Q.  B.  53  ;  60  L.  J.  M.  C.  45  ;  64 
L.  T.  (N.s.)  25  ;  39  W.  R.  160;  55  J.  P.  87  ;  7  T.  L.  R.  61  ;  Re  Salop  County  Council, 
65  L.  T.  (n.s.)  416  ;  56  J.  P.  213  ;  Montgomeryshire  Coxmty  Council  v.  Pryce-Jones,  57 
J.  P.  308  ;  Marlborough  Town  Council  v.  Wilts  County  Council,  58  J.  P.  213;  Cornwall 
County  Council  v.  Truro  Town  Council,  63  L.  J.  M.  C.  60 ;  70  L.  T.  (n.s.)  354;  58  J.  P. 
299  ;  10  R.  595  ;  In  re  Bedford  Urban  Sanitary  Authority  [1894],  2  Q.  B.  786  ;  64 
L.  J.  Q.  B.  26  ;  71  L.  T.  (n.s.)  433  ;  58  J.  P.  786  ;  10  R.  485  ;  Norfolk  County  Council 
v.  Bittering  Highway  Surveyor,  58  J.  P.  497  ;  Notts  County  Council  v.  Manchester, 
Sliefjield,  cfcc,  Raihvay  Company,  71  L.  T.  (n.s.)  430;  Herefordshire  County  Council  v. 
Leominster  Town  Council  [1895],  1  Q.  B.  43  ;  64  L.  J.  M.  C.  26  ;  71  L.  T.  (n.s.)  576  ; 
59  J.  P.  38.  But  the  court  will  not  under  the  above  section  answer  abstract  questions 
on  the  construction  of  the  Act.    Re  Cardigan  County  Council,  supra. 

****** 


PART  II. 


Certain  large 
boroughs 
named  in  the 
schedule  to 
be  county 
boroughs. 


Application  of  Act  to  Bokoughs,  the  Metropolis,  and  certain 
Special  Counties. 

Application  of  Act  to  Boroughs. 

31.  Each  of  the  boroughs  named  in  the  Third  Schedule  to  this 
Act  being  a  borough  which  on  the  first  day  of  June,  one  thousand  eight 
hundred  and  eighty-eight,  either  had  a  population  of  not  less  than  fifty 
thousand,  or  was  a  county  of  itself,  shall,  from  and  after  the  appointed 
day,  be  for  the  purposes  of  this  Act  an  administrative  county  of  itself, 
and  is  in  this  Act  referred  to  as  a  county  borough. 

Provided  that  for  all  other  purposes  a  county  borough  shall  continue 
to  be  part  of  the  county  (if  any)  in  which  it  is  situate  at  the  passing  of 
this  Act,  and  if  a  separate  commission  of  assize,  oyer  and  terminer,  or 
gaol  delivery  is  not  directed  to  be  executed  within  the  borough,  the 
borough  shall,  for  the  purposes  of  any  such  commission,  and  of  the 
service  of  jurors,  and  the  making  of  jury  lists,  be  part  of  the  county  in 
which  it  is  specified  in  the  said  schedule  to  be  deemed  for  the  purposes 
of  this  Act  to  be  situate. 

The  provisions  of  this  part  of  the  Act  as  to  its  application  to  county  boroughs  and 
other  boroughs  is,  for  the  most  part,  beyond  the  scope  of  the  present  Work.  Accord- 
ingly, only  those  sections  or  parts  of  sections  have  been  included  here  which  affect  the 
council  of  a  borough  regarded  as  an  urban  sanitary  authority. 

The  council  of  a  county  borough  will  have  all  or  nearly  all  the  powers  of  a  county 
council,  but  this  will  only  affect  their  position  as  an  urban  authority  to  the  extent 
hereinafter  noticed. 

Application  ***** 

mo^fications      (■^O  appointed  day  there  shall  be  transferred  to  the  mayor, 

to  county  aldermen,  and  burgesses  of  each  county  borough  all  such  bridges  and 
boroughs. 


APPLICATION  O'P  ACT  TO  BOEOUGHS. 


509 


approaches  thereto,  or  parts  thereof,  situate  within  the  borough  as  were  Section  34. 
previously  repairable  by  the  county  or  any  hundred  therein,  and  the 
costs  of  the  council  in  repairing  such  bridges  and  approaches,  or  parts 
thereof,  and  in  repairing  any  roads  in  the  borough  which  by  virtue  of 
this  Act  or  any  Act  apjalied  by  this  Act  are  main  roads,  shall  be  payable 
out  of  the  borough  fund. 

The  council  of  the  borough,  who  have  the  powers  of  a  county  council  for  most 
purposes,  have  the  power  of  declaring  roads  to  be  main  roads  under  the  Highway  Act 
of  1878.  Roads  so  declared  to  be  main  roads,  which  were  main  roads  before  the 
passing  of  this  Act,  and  roads  which  become  main  roads  by  virtue  of  section  13  of 
the  Highway  Act,  1878,  must  in  a  county  borough  be  repaiied  at  the  expense  of  the 
borough  fund,  though  the  other  highways  in  the  borough  may  be  repairable  out  of 
the  general  district  rate  under  section  210  of  the  Public  Health  Act,  1875,  ante,  p.  293, 
by  the  council  in  their  capacity  of  urban  authority. 

It  should  be  observed  that  some  bridges  in  the  borough  may  already  have  been 
rapairable  by  the  council  under  section  119  of  the  Municipal  Corporations  Act,  1882. 
See  Reg.  v.  Southampton,  17  Q.  B.  D.  424 ;  55  L.  J.  M.  C.  158  ;  55  L.  T.  (n.s.)  322  ; 
35  W.  R.  10  ;  50  J.  P.  773  ;  Reg.  v.  Southampton  (No.  2),  19  Q.  B.  D.  590  ;  56  L.  J. 
M.  C.  112  ;  57  L.  T.  (n.s.)  261. 

*  *  *  *  * 


(7.)  The  powers  and  duties  of  the  county  authority  under  the  Allot- 
ments  Act,  1887,  shall,  as  respects  the  borough,  continue  to  be  exercised 
and  performed  by  the  Local  (jrovernment  Board. 

It  is  provided  by  the  Allotments  Act,  1887  (50  &  51  Vict.  c.  48),  s.  16,  post,  that  for 
the  purposes  of  that  Act  the  county  authority  shall  be  any  representative  body 
elected  by  the  inhabitants  of  the  county  which  might  be  established  under  any  future 
Act,  and  until  such  representative  body  shall  be  established,  the  powers  and  duties 
of  the  county  authority  should  be  exercised  and  performed  by  the  Local  Government 
Board.  The  county  councils,  therefore,  are  the  county  authorities  under  the  Act,  but 
this  will  not  apply  to  county  boroughs,  in  which  the  Local  Government  Board  will 
continue  to  exercise  jurisdiction  as  county  authority. 

See  also  the  provisions  in  the  Local  Government  Act,  1894,  post,  relating  to  the 
conqjulsory  acquisition  of  land.  It  is  provided  by  section  9  (18)  of  that  Act,  that  that 
section  shall  apply  to  a  county  borough  with  the  necessary  modifications,  and  in 
particular  with  the  modification  that  the  order  shall  be  both  made  and  confirmed  by 
the  Local  Government  Board,  and  shall  be  carried  into  effect  by  the  council  of  the 
county  borough. 

35.  Ill  the  case  of  a  quarter  sessions  borough,  not  being  one  of  the  ^^^^^^^^0°° 
boroughs  named  in  the  Third   Schedule  to  this  Act,  but  containing,  larger  quarter 
according  to  the  census  of  one  thousand  eight  hundred  and  eighty-one,  sessions 
a  population  of  ten  thousand  or  upwards,  the  following  provisions  shall,  boroughs  not 
on  and  after  the  appointed  day,  apply  :  counties. 
(1.)  Nothing  in  this  Act  shall  transfer  to  the  county  council  any  power  (.sic.) 
of  the  council  of  the  borough  as  local  authority  imder  any  Act, 
or  (save  as  in  this  Act  expressly  mentioned)  alter  the  powers, 
duties,  and  liabilities  of  the  council  of  the  borough  mider  the 
Municipal  Corporations  Act,  1882,  but  subject  to  the  above 
provisions  and  to  the  savings  hereinafter  contained,  the  borough 
shall  form  part  of  the  county  for  the  purposes  of  this  Act,  and 
the  parishes  in  the  borough  shall,  subject  to  the  exemptions 
hereinafter  mentioned,  be  liable  to  be   assessed  to  county 
contributions  in  like  manner  as  the  rest  of  the  county. 

In  many  cases,  where  the  local  authorities  for  the  execution  of  Acts  were  in  coun- 
ties the  quarter  sessions,  in  boroughs  the  local  atithorities  under  the  same  Acts  were 
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Note  to    the  borougli  councils.    In  these  cases,  while  the  powers  of  the  quarter  sessions  are 
Section  35.  transferred  to  the  county  councils  by  this  Act,  the  councils  of  the  larger  boroughs  to 
which  this  section  relates  will,  ixnder  the  provisions  in  the  text,  retain  their  powers 
as  local  authorities. 

j|f  *  *  *  *  * 

(3.)  Nothwithstanding  the  last  enactment(a)  the  boro-ugh  shall,  for  the 
purposes  of  the  provisions  of  the  Highv^^ays  and  Locomotives 
41  &  42  Vict.  (Amendment)  Act,  1878,  respecting  main  roads,(5^  form  part 

^'  of  the  county,  and  the  costs  of  maintaining,  repairing,  improving, 

enlarging,  or  otherwise  dealing  with  any  main  road  in  the 
borough  shall  be  paid  out  of  the  county  fund,  and  the  payment 
of  the  costs  incurred  in  the  execution  of  the  provisions  of  this 
Act  with  respect  to  main  roads  shall  be  a  general  county 
purpose  for  which  the  parishes  of  the  borough  may  be  assessed 
to  county  contributions  : 

(a)  This  has  reference  to  sub-section  (2),  which  provides  that  the  borough  shall  not 
be  liable  to  be  assessed  to  county  contributions  for  purposes  to  which  it  was  not  liable 
to  be  so  assessed  at  the  time  of  the  passing  of  the  Act. 

(6)  These  provisions  are  set  out  in  the  Appendix,  post.  Formerly  a  quarter 
sessions  borough  was  not  a  highway  area,  not  being  included  in  the  definition 
of  an  urban  authority  in  the  Highway  Act,  1878.  Consequently,  the  provisions  of 
that  Act  as  to  main  roads  did  not  apply  to  a  quarter  sessions  borough.  This  will 
no  longer  be  the  case.  Main  roads  in  such  a  borough  will  vest  in  and  be  under  the 
control  of  the  county  council  under  section  11  (1)  and  (6),  unless  the  council  claim 
the  right  to  retain  them  under  sub-section  (2)  of  that  section.  And  the  other  pro- 
visions of  that  section  will  apply  as  well  within  such  a  borough  as  in  any  other 
highway  area. 

(4.)  Provided  that— 

(a.)  The  borough  shall  be  deemed  to  be  an  urban  sanitary  district 
41  &  42  Vict.  within  the  meaning  of  the  Highways  and  Locomotives 

^-  (Amendment)  Act,  1878  ;(a)  and  the  council  of  the  borough 

shall  have  the  power  under  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  of  making  bye-laws  respecting 
locomotives,  and  authorising  locomotives  to  be  used  on  any 
road  within  the  borough  ;(&)  save  that  if  any  difference  is 
made  by  such  bye-laws  or  authority  between  any  main  road 
maintained  by  the  county  council  and  the  other  roads  in  the 
borough,  such  authority  and  bye-laws  shall  require  the 
approval  of  the  county  council  ;  and 

(a)  See  the  notes  to  the  preceding  sub-section. 

(b)  The  Highway  Act,  1878,  s.  28,  j)ost,  provides  that  the  council  of  every  borough 
having  a  separate  court  of  quarter  sessions  may,  on  the  application  of  the  owner  of  any 
locomotive  exceeding  nine  feet  in  width  or  fourteen  tons  in  weight,  authorise  such 
locomotive  to  be  used  on  any  turnpike  road  or  highway  within  the  borough,  or  part 
of  any  such  road  or  highway  under  such  conditions  (if  any)  as  to  them  may  appear 
desirable.  By  section  31,  the  council  of  a  quarter  sessions  borough  may  make  bye- 
laws  as  to  the  hours  during  which  locomotives  are  not  to  pass  over  the  turnpike  roads 
or  highways  within  the  borough,  the  hours  being  in  all  cases  consecutive  hours,  and 
no  more  than  eight  out  of  the  twenty-four,  and  for  regulating  the  use  of  locomotives 
upon  any  highway,  or  preventing  such  use  upon  every  bridge  when  they  are  satisfied 
that  such  use  would  be  attended  with  danger  to  the  public.  Section  35  requires 
these  bye-laws  to  be  confirmed  by  the  Local  Government  Board. 


APPLICATION  OF  ACT  TO  BOROUGHS. 


511 


(h.)  The  council  of  the  borough  shall  have  pov^^er  as  an  urban  Section  35. 
authority  to  claim,  in  accordance  with  this  Act,  to  retain 
the  powers  and  duties  of  maintaining  and  repairing  any 
main  roads  in  the  borough  ;  and 

This  has  reference  to  the  claim  which  an  url^an  authority  may  make  under 
section  11  (2),  ante,  p.  492. 

(c.)  The  council  of  the  borough  may  within  two  years  after  the 
passing  of  this  Act  apply  to  the  county  council  to  declare 
such  roads  in  the  borough  as  are  mentioned  in  the  application 
to  the  main  roads  within  the  meaning  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  and  the  county 
council  shall  consider  such  application  and  inquire  whether 
such  roads  are  or  ought  to  be  main  roads  within  the  meaning 
of  the  said  Act,  and  shall  make  or  refuse  the  declaration 
accordingly,  and  if  the  county  council  refuse  to  make  the 
declaration,  the  council  of  the  borough  may  within  a 
reasonable  time  after  such  refusal  apply  to  the  Local 
Government  Board,  and  that  Board  shall  have  power,  if 
after  a  local  inquiry  they  think  it  just  so  to  do,  to  make  the 
said  declaration  which  shall  have  the  same  effect  as  if  made 
by  the  county  council. 

Immediately  after  this  Act  came  into  operation  all  roads  which  had  been  dis- 
turnpiked  since  the  31st  December,  1870,  became  main  roads.  No  declaration  was 
necessary  in  the  case  of  such  roads.  By  the  provision  in  tlie  text  the  conncil  of  the 
boroixgh  liad  until  tlie  13th  August,  1890,  power  to  apply  to  tlie  county  coiincil  to 
declare  certain  other  roads  to  be  main  roads,  i.e.,  such  roads  as  might  be  declared 
main  roads  under  section  15  of  the  Highway  Act,  1878,  2^ost.  The  appeal  to  the 
Local  GoA'crnment  Board  against  the  refusal  of  the  county  council  is  new. 

A  local  inquiry  is  held  hj  the  Local  Government  Board  under  this  Act  in  the  same 
manner  as  under  the  Public  Health  Act,  1875.    (See  section  87,  post.) 

*  *  *  *  ^  .jf 


38.  Where  a  borough  having  a  separate  court  of  quarter  sessions  Application 
contained  according  to  the  census  of  one  thousand  eight  hundred  and  snial?eV° 
eighty-one  a  population  of  less  than  ten  thousand,  the  following  pro-  quarter 
visions  shall  after  the  appointed  day  apply.  sessions 

J     ri  J  boroughs  with 

******  population 

under  10,000. 

(2)  There  shall  be  transferred  to  the  county  council  the  powers, 
duties,  and  liabilities  of  the  council  of  the  borouoh — 

(a.)  As  regards  coroners  ;  and 

{b.)  As  regards  the  appointment  of  analysts  under  the  Acts 

relating  to  the  sale  of  food  and  drugs  ;(a)  and 
(c.)  Under  the  Acts  relating  to — 

(i.)  Reformatory  and  industrial  schools  ;  and 

(ii.)  Fish  conservancy  ;  and 

(iii.)  Explosives  ;  and 
(d.)  Under  the  Highways  and  Locomotives  (Amendment) 

Act,  1878 
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Section  38,      Provided  that  the  transfer  by  this  section — 

(a.)  Shall  be  subject  to  the  provisions  in  this  Act  for  the 
protection  of  existing  officers  and  the  continuance  of 
existing  contracts  ;(c)  and 

(&.)  Shall  not,  save  as  respects  the  coroners,  afPect  the 
powers,  duties,  and  liabilities  of  the  council  of  the 
borough  under  the  Municipal  Corporations  Act,  1882  : 

(a)  By  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  10,  fost, 
analysts  were  to  be  appointed  by  the  town  council  of  every  borough  having  a  separate 
court  of  quarter  sessions.  Such  appointments  will  still  be  made  by  the  town  councils 
of  the  larger  quarter  sessions  boroughs,  but  they  will  no  longer  be  made  by  the  town 
councils  of  the  boroughs  to  which  this  section  applies. 

(6)  These  powers  include  those  of  authorising  or  licensing  locomotives  under 
sections  28  and  31  of  the  Act  of  1878.    See  ante,  p.  510. 

(c)  The  provisions  of  this  Act  as  to  existing  officers  and  the  continuance  of  existing 
contracts  are  contained  in  sections  118 — 120,  122,  125.  The  only  officers  affected  by 
them  whom  it  is  here  necessary  to  refer  to  are  analysts  of  the  boroughs,  who  by 
section  119  became  officers  of  the  county  council  and  continue  to  hold  office  by  the 
same  tenure,  on  the  same  terms  and  conditions  and  with  the  like  remuneration  as 
formerly.  If  their  office  is  abolished  they  are  entitled  to  compensation  under 
section  120,  so  also  if  their  fees  or  salary  are  diminished. 


(3.)  The  borough   shall  be  an  urban  sanitary  district  within  the 
41  &  42  Vict.  meaning  of  the  Highways  and  Locomotives  (Amendment)  Act, 

1878  : 

(4.)  The  council  of  the  borough  may  within  two  years  after  the 
passing  of  this  Act,  apply  to  the  county  council  to  declare 
such  roads  in  the  borough  as  are  mentioned  in  the  application 
to  be  main  roads  witliin  the  meaning  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  and  the  county  council 
shall  consider  such  application,  and  inquire  whether  such  roads 
are,  or  ought  to  be,  main  roads  within  the  meaning  of  the 
said  Act,  and  shall  make  or  refuse  the  declaration  accord- 
ingly and  if  the  county  council  refuse  the  declaration,  the 
council  of  the  borough  may,  within  a  reasonable  time  after 
such  refusal,  apply  to  the  Local  Government  Board,  and  that 
Board,  after  a  local  inquiry,  shall  have  power,  if  they  think  it 
just  so  to  do,  to  make  the  said  declaration,  which  shall  have  the 
same  effect  as  if  it  had  been  made  by  the  county  council : 

The  foregoing  sub-sections  are  similar  to  those  in  section  35  (3)  and  (4).  See 
those  sub-sections  and  notes  thereto. 

(5.)  The  area  of  the  borough  shall  for  the  purposes  of  the  above- 
mentioned  Acts  and  all  the  administrative  purposes  of  the 
county  council  be  included  in  the  county,  as  if  the  borough 
had  not  a  separate  court  of  quarter  sessions,  and  accordingly 
shall  be  subject  to  the  authority  of  the  county  council  and  the 
county  coroners,  and  may  be  annexed  by  the  county  council 
to  a  coroner's  district  of  the  county,  and  the  parishes  in 
the  borough  shall  be  liable  to  be  assessed  to  all  county 
contributions  : 

This  provision  will  not  in  any  way  affect  the  powers  and  duties  of  the  borough 
council  in  their  capacity  of  urban  sanitary  authority. 
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(7.)  It  shall  be  lawful  for  Her  Majesty  the  Queen,  on  petition  from  Section  38. 
the  council  of  any  borough  to  which  this  or  the  next  sue- 
ceeding  section  applies,  by  Order  in  Council,  to  revoke  the 
grant  of  a  court  of  quarter  sessions  to  the  borough,  and  by 
letters  patent  to  revoke  the  grant  of  a  commission  of  the  peace 
for  the  borough,  and  to  make  such  provision  as  to  Her  Majesty 
seems  proper  for  the  protection  of  interests  existing  at  the  date 
of  the  revocation,  and  after  the  date  of  the  revocation  all 
enactments  and  laws  relating  to  courts  of  quarter  sessions  and 
justices  and  their  jurisdiction  shall  apply,  as  if  such  court  of 
quarter  sessions  or  commission  of  the  peace,  as  the  case  may 
be,  did  not  exist : 

In  the  event  of  the  revocation  of  a  grant  of  quarter  sessions,  any  appeal  which 
would  otherwise  be  to  the  borough  sessions,  e.g.,  imder  section  269  of  the  Public 
Health  Act,  1875,  ante,  -p.  363,  would  thereafter  be  to  the  quarter  sessions  of  the 
county.  Another  result  would  be  that  the  county  justices  would  acqixire  concurrent 
jurisdiction  with  the  borough  justices,  in  the  liorough.  (See  the  Municipal  Corpora- 
tions Act,  1882,  s.  154.)  If  the  commission  of  the  peace  is  revoked,  the  county  justices 
alone  will  have  jurisdiction  within  the  borough.  In  neither  case,  however,  will  the 
council  as  urban  authority  be  affected. 

(8.)  A  borough  which  is  a  county  of  a  city  or  a  county  of  a  town  shall, 
for  the  purposes  of  this  and  the  next  succeeding  section,  and  if 
Her  Majesty  revokes  the  grant  of  a  court  of  quarter  sessions  or 
a  commission  of  the  peace  to  such  borough,  then  also  for  all 
purposes  of  quarter  sessions  and  justices,  be  deemed  to  be 
situate  in  and  form  part  of  the  county  of  which  it  forms  part 
for  the  purpose  of  parliamentary  elections  : 

(9.)  Where  this  section  applies  to  a  cinque  port  it  shall  apply  also 
to  all  the  inembers  thereof,  and  those  members  when  not  situate 
in  a  quarter  sessions  borough  shall  form  part  of  the  county  for 
all  purposes. 


39.  (!•)  Where  a  borough,  whether  with  or  without  a  separate 
court  of  quarter  sessions,  contained  according  to  the  census  of  one  boroughs  with 
thousand  eight  hundred  and  eighty-one  a  population  of  less  than  ten  population 
thousand,  then  after  the  appointed  day  all  powers,  duties,  and  liabilities  ^^'^^^'^  10,000. 
of  the  mayor,  aldermen,  and  burgesses,  or  council  of  the  borough,  or  the 
watch  committee  of  the  borough  in  relation — 

(a.)  To  the  police  force  of  the  borough,  or 

Qj.)  To  the  appointment  of  analysts  under  the  Acts  relating  to  the  sale 

of  food  and  drugs,  (a)  or 
(c.)  To  the  execution  of  the  Contagious  Diseases  (Animals)  Acts,  1878  41  &  42  Vict. 

to  1886,(5)  or  the  Destructive  Insects  Act,  1877,  or  47^&'48  Vict 

(d.)  To  gas  meters,  or  cc  13,  47. 

(e.)  To  weights  and  measures,  if  the  council  exercise  any  jurisdiction  ^^3^ 

in  relation  thereto,  40  &  41  Vict. 

shall  cease,  and  subject  to  the  provisions  of  this  Act  as  to  the  members  ^' 
of  the  police  force  holding  office  on  the  said  day,  the  area  of  the  borough 
shall  for  all  purposes  of  the  Acts  relating  to  the  county  police  force,  or 

2  L 
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Section  39.  other  matters  above  in  this  section  mentioned,  form  part  of  the  county  in 
like  manner  as  if  it  were  not  a  borough. 

(a)  It  has  been  stated  in  the  notes  to  the  preceding  section  that  analysts  were 
appointed  by  the  town  councils  of  boroughs  having  a  separate  court  of  quarter 
sessions.  They  were  also  appointed  by  the  town  council  of  every  borough  which  had 
under  any  general  or  local  Act  of  Parliament  or  otherwise  a  separate  police  establish- 
ment. 38  &  39  Vict.  c.  63,  s.  10,  post.  No  such  appointments  will  in  future  be 
made  by  the  councils  of  any  such  boroughs  if  they  are  within  the  provision  in  the 
text. 

(&)  These  Acts  are  now  repealed  and  consolidated  by  the  Diseases  of  Animals  Act, 
1894  (57  &  58  Vict.  c.  57),  except  the  enactments  mentioned  in  sub-section  (2),  infra, 
which  contains  an  important  qualification  of  this  provision. 

(2.)  Provided  that  nothing  in  this  section  shall  transfer  to  the  county 
41  &  42  Vict,  council  any  powers,  duties,  or  liabilities  under  section  thirty-four  of  the 
4/&  50  Vict  Contagious  Diseases  (Animals)  Act,  1878,  as  amended  by  section  nine  of 
C.32.         '  the  Contagious  Diseases  (Animals)  Act,  1886. 

This  proviso  has  reference  to  49  &  50  Vict.  c.  32,  s.  9,  which  transferred  to  urban 
and  rural  sanitary  authorities  the  powers  of  local  authorities  under  41  &  42  Vict.  c.  74, 
s.  34,  with  reference  to  dairies,  cowsheds,  and  milkshops.  These  sections  will  be 
found  ante,  p.  486,  and  the  orders  made  under  them  are  set  out  in  Appendix  II.,  post. 
The  powers  of  the  council  of  the  borough,  as  an  urban  authority,  under  these  sections 
and  orders  are  preserved  by  the  text. 

^  VP  T(e  ^ 


PART  III. 
Boundaries. 

50.  (!•)  The  first  council  elected  under  this  Act  for  any  administra- 
tive county(a)  shall,  subject  as  hereinafter  mentioned,  be  elected  for  the 
county  at  large  as  bounded  at  the  passing  of  this  Act  for  the  purposes  of 
the  election  of  members  to  serve  in  Parliament  for  the  county  :  Provided 
always,  that  — 

****** 

(i.)  Where  any  urban  sanitary  district  is  situate  partly  within  and 
partly  without  the  boundary  of  such  county,  the  district  shall 
be  deemed  to  be  within  that  county  which  contains  the  largest 
portion  of  the  population  of  the  district,  according  to  the 
census  of  one  thousand  eight  hundred  and  eighty-one. (^) 

(a)  An  administrative  county  is  simply  an  area  for  which  a  county  council  are 
elected,  but  the  term  does  not  include  a  county  borough. 

(&)  The  importance  of  this  provision  is  not  at  first  sight  obvious ;  but  when  read 
with  the  next  sub-section  and  section  59,  sub-section  (1),  post,  its  effect  is  to  transfer 
for  all  purposes  to  one  county,  an  urban  district  which  previously  was  situate  in  two 
counties.    See  Be  Sta^ordshire  and  Derbyshire  County  Councils,  54  J.  P.  566. 

*  *  -St  -Jfr  *  * 

(2.)  The  county  council  elected  under  this  Act  shall  have  for  the 
purposes  of  this  Act  authority  throughout  the  administrative  county  for 
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which  it  is  elected,  and  the  administrative  county  as  bounded  for  the  Section  50. 
purpose  of  the  election  shall,  subject  to  alterations  made  in  manner 
hereinafter  mentioned,  be  for  all  the  purposes  of  this  Act  the  county  of 
such  county  council. 

See  the  note  to  the  preceding  sub-section. 

(3.)  If  any  difference  arises  as  to  the  county  which  contains  the 
largest  portion  of  the  population  of  any  such  district  as  above  in  this 
section  mentioned,  such  difference  shall  be  referred  to  the  Local  Govern- 
ment Board,  whose  decision  shall  be  final. 

(4.)  This  section  applies  to  an  administrative  county  within  the  mean- 
ing of  this  Act,  save  that  it  shall  not  apply  to  the  administrative  county 
of  London,  nor  to  any  county  borough,  and  any  place  which,  though 
forming  part  of  any  such  borough  for  the  purposes  of  the  election  of 
members  to  serve  in  Parliament,  is  not  within  the  municipal  boundary 
of  such  borough  shall,  notwithstanding  anything  in  the  foregoing  pro- 
visions of  this  section,  form,  for  the  purposes  of  this  section,  part  of  the 
coimty  in  which  such  place  is  situate. 

****** 


52.         The  Local   Government  Board  shall    make  provisional  ^^^J^'^^^'^^^ 
orders  for  dealing  with  every  case  where  the  council  of  a  borough  is  not  respects 
the  urban  sanitary  authority  for  the  whole  of  the  area  of  such  borough,  boroughs 
and  the  area  of  the  borough  is  either  co-extensive  with  or  is  wholly  or  '''"'^•^^^'''''^jg 
partly  comprised  in  any  urban  sanitary  district,  and  such  order  shall  t^kts^m 
determine  whether  the  area  of  the  borough  or  of  the  sanitary  district,  or  same  area, 
an  area  comprising  both  the  borough  and  the  urban  sanitary  district,  or 
a  portion  of  such  united  area,  shall,  whether  with  or  without  any  adjoin- 
ing area,  be  the  area  of  the  county  district  for  the  purposes  of  this  Act, 
so,  however,  that  in  either  case  the  order  shall  provide  for  the  council  of 
the  borough  becoming  the  district  council,  and  the  order  may  for  that 
purpose  alter  the  boundaries  of  the  borough,  and  may,  if  need  be,  alter 
the  boundaries  of  the  county  ;  and  if  the  population  exceeds  fifty 
thousand,  the  order  may  constitute  the  borough  into  a  county  borough, 
and  make  such  provision  as  may  be  necessary  for  carrying  this  Act  into 
effect  as  respects  such  county  borough  ;  and  the  provisions  of  this  Act 
respecting  county  boroughs  shall,  subject  to  the  provisions  of  the  order, 
apply. 

The  foregoing  provision  applied  only  to  fourteen  exceptional  cases :  Banbury, 
Blandford  Forum,  Calne,  Cambridge,  Chippenham,  Faversham,  Folkestone,  Laun- 
ceston,  Lyme  Regis,  Lymington,  Morpeth,  Oxford,  St.  Ives,  and  Wenlock.  Provisional 
Orders  have  been  issued  dealing  with  all  these  districts. 

(2.)  Where  certain  members  of  the  sanitary  authority  for  any  such 
urban  sanitary  district  are  appointed  by  a  imiversity  or  any  colleges 
therein,  the  order  may  provide  for  the  appointment  by  such  university 
or  colleges  of  members  on  the  district  council. 

(3.)  A  provisional  order  under  this  section  shall  not  be  of  any  efifect 
until  it  is  confirmed  by  Parliament. 

****** 
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Section  54. 

Puture  alte- 
rations of 
boundaries. 


54.  (!•)  Whenever  it  is  represented  by  the  council  of  any  comity 
or  borough  to  the  Local  Government  Board — 

(a.)  That  the  alteration  of  the  boundary  of  any  county  or  borough  is 
desirable  ;  or 

(]).)  That  the  union,  for  all  or  any  of  the  purposes  of  this  Act,  of  a 
county  borough  with  a  county  is  desirable  ;  or 

(c.)  That  the  union,  for  all  or  any  of  the  purposes  of  this  Act,  of  any 
counties  or  boroughs  or  the  division  of  any  county  is  desirable  ; 
or 

[d.)  That  it  is  desirable  to  constitute  any  borough  having  a  population 

of  not  less  than  fifty  thousand  into  a  county  borough  ;  or 
(e.)  That  the  alteration  of  the  boundary  of  any  electoral  division  of  a 

county,  or  of  the  number  of  county  councillors  and  electoral 

divisions  in  a  county,  is  desirable  ;  or 
(/)  That  the  alteration  of  any  area  of  local  government(a)  partly 

situate  in  their  county  or  borough  is  desirable, 

the  Local  Government  Board  shall,  unless  for  special  reasons  they  think 
that  the  representation  ought  not  to  be  entertained,  cause  to  be  made  a 
local  inquiry,(Z')  and  may  make  an  order (c)  for  the  proposal  contained  in 
such  representation,  or  for  such  other  proposal  as  they  may  deem  expe- 
dient, or  may  refuse  such  order,  and  if  they  make  the  order  may  by  such 
order  divide  or  alter  any  electoral  division. 

(a)  An  area  of  local  government  would  include  an  urban  or  rural  sanitary  district. 
But  as  an  urban  district  cannot  now  be  situated  in  two  counties  (see  sections  50  and 
59),  its  ajDplication  to  sanitary  districts  is  limited  to  rural  districts. 

(6)  Local  inquiries  are  held  as  under  the  Public  Health  Act,  1875.  See  section  87, 
post,  p.  525. 

(r,)  This  order  will  be  provisional  in  the  cases  mentioned  in  sub-section  (3).  In 
other  cases  the  order  will  take  effect  at  once,  and  will  be  conclusive.  See  section  87, 
post,  p.  525.  As  to  the  power  formerly  possessed  by  the  Local  Government  Board  to 
alter  sanitary  areas  by  Provisional  Order,  see  the  Public  Health  Act,  1875,  s.  270,  ante, 
p.  371.  It  will  be  observed  that  the  provision  in  the  text  ajDplies  only  to  an  area  in 
two  counties. 

(2.)  Provided  that  in  default  of  such  representation  by  the  council  of 
any  county  or  borough  before  the  first  day  of  November,  one  thousand 
eight  hundred  and  eighty-nine,  the  Local  Government  Board  may  cause 
such  local  inquiry  to  be  made,  and  thereupon  may  make  such  order  as 
they  may  deem  expedient. 

(3.)  Provided  that  if  the  order  alters  the  boundary  of  a  county  or 
borough,  or  provides  for  the  union  of  a  county  borough  with  a  county, 
or  for  the  union  of  any  counties  or  boroughs,  or  for  the  division  of  any 
county,  or  for  constituting  a  borough  into  a  county  borough,  it  shall  be 
provisional  only,  and  shall  not  have  effect  unless  confirmed  by  Parlia- 
ment. 

As  to  the  making  of  Provisional  Orders,  see  section  87,  posf,  p.  525. 

****** 


Future  alte-  57.  (1)  Whenever  a  county  council  is  satisfied  that  a  prima  facie 
county °di8      ^^^^     made  out  as  respects  any  county  district(a)  not  a  borough,  or  as 
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respects  any  parish,  for  a  proposal  for  all  or  any  of  the  following  things  ;  Section  57. 
that  is  to  say —  tricts  and 

(a.)  The  alteration(6)  or  definition(c)  of  the  boundary  thereof  ;  w^rds  and"*^ 

(h.)  The  division  thereof  or  the  union  thereo{(d)  with  any  other  such  f^J.I^^J^g,^^*'^''" 
district  or  districts,  parish  or  parishes,  or  the  transfer  of  part  urban 
of  a  parish  to  another  parish  ;  districts, 
(c.)  The  conversion  of  any  such  district  or  part  thereof,  if  it  is  a  rural 
district,  into  an  urban  district,      and  if  it  is  an  urban  district, 
into  a  rural  district,(/)  or  the  transfer  of  the  whole  or  any  part 
of  any  such  district  from  one  district  to  another, (^j^)  and  the 
formation  of  new  urban  or  rural  districts  ;(/t) 

(d.)  The  division  of  an  urban  district  into  wards  and 

(e.)  The  alteration  of  the  number  of  wards,  or  of  the  boundaries  of 
any  ward,  or  of  the  number  of  members  of  any  district 
council,  or  of  the  apportionment  of  such  members  among  the 
wards,  (&) 

the  county  council  may  cause  such  inquiry  to  be  made  in  the  locality, 
and  such  notice  to  be  given,  both  in  the  locality,  and  to  the  Local 
Government  Board,  Education  Department,  or  other  Government  Depart- 
ment as  may  be  prescribed, (Z)  and  such  other  inquiry  and  notices  (if 
any)  as  they  think  fit,  and  if  satisfied  that  such  proposal  is  desirable,  may 
make  an  order(wi)  for  the  same  accordingly. 

(a)  The  term  county  district  includes  an  urban  and  a  rural  sanitary  district.  See 
section  100,  23ost. 

(6)  The  alteration  of  the  Ijoundary  of  a  sanitary  district  might  formerly  have  been 
effected  by  provisional  order  under  section  270  of  the  Public  Health  Act,  1875,  ante, 
p.  371.  By  that  section  the  Local  Government  Board  was  empowered  by  provisional 
order  (1)  to  dissolve  any  local  government  district,  and  mei'ge  it  in  some  other  ui'ban 
or  rural  district  or  districts  ;  (2)  to  declare  the  whole  or  any  portion  of  a  local 
government  or  a  rural  district  immediately  adjoining  a  local  government  district  to 
be  included  in  such  last-mentioned  district  ;  or  (3)  to  declare  any  portion  of  a  local 
government  district  immediately  adjoining  a  rural  district  to  be  included  in  such 
rural  district.  It  should  be  observed  that  the  text  aj^plies  to  urban  districts  other 
than  local  government  districts,  and  is,  therefore,  of  wider  application  tlian  the  jn'o- 
visions  of  tlie  Public  Health  Act,  1875.  An  alteration  in  the  boundary  of  a  borough 
must  be  effected  under  section  54,  ante,  p.  516. 

(c)  Under  section  272  of  the  Public  Health  Act,  1875,  ante,  p.  373,  the  Local 
Government  Board  have  power,  on  the  petition  of  the  owners  and  ratepayers  of  any 
place  situate  in  any  rural  district  or  districts  not  having  a  known  and  defined 
boundary  to  make  an  order  as  to  the  boundaries  of  the  place.  The  j^rovision  in  the 
text  relates  only  to  the  definition  of  the  boundary  of  a  county  district,  not  of  a  place 
in  a  county  district.  But  the  provision  in  the  text  will  supersede  section  278  of  the 
Public  Health  Act,  1875,  ante,  p.  379,  by  which,  on  the  application  of  a  local  board 
or  improvement  commissioners,  the  Local  Government  Board  may  settle  any  dispute 
as  to  their  boundaries. 

(rf)  See  section  270  of  the  Public  Health  Act,  1875,  a.nte,  p.  371.  The  union  here 
referred  to  is  a  permanent  union  for  all  purposes,  not  a  union  for  special  purposes 
imder  section  279  of  the  Public  Health  Act,  1875,  which  must  still  be  made  by 
provisional  order. 

(e)  Formerly  this  was  done  l)y  provisional  order  under  section  271  of  the  PuIjUc 
Health  Act,  1875. 

(/)  This  was  formerly  done  by  provisional  order  under  section  270  of  the  Public 
Health  Act,  1875.    See  note  (&),  supra. 

(g)  This  was  formerly  done  as  mentioned  in  the  preceding  note. 

(h)  This  is  a  curious  expression.  At  present  the  whole  of  the  country  is  mapped 
out  into  urban  and  rural  districts.    The  making  of  a  j)lace  into  an  urban  district 
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Note  to  involves  the  taking  of  it  out  of  some  existing  urban  or  rural  district  or  districts,  and 
Section  57.    this  clause  was  hardly  necessary. 

(i)  Under  section  271  of  the  Public  Health  Act,  1875,  ante,  p.  372,  the  Local 
Government  Board  might  by  any  order  constituting  a  local  government  district 
divide  svich  district  into  wards  for  the  election  of  members  of  a  local  board.  This 
provision  will  be  superseded  by  the  text,  thoiigh  it  is  not  expressly  repealed. 
(k)  See  the  preceding  note. 

(I)  "Prescribed"  means  prescribed  by  the  Local  Government  Board.    See  sec- 
tion 87,  sub-section  (4),  2^ost,  p.  525. 
(m)  As  to  this  order,  see  infra. 

(2.)  Notice  of  the  provisions  of  the  order  shall  be  given,  and  copies 
thereof  shall  be  supplied  in  the  prescribed  manner,(ct)  and  otherwise  as 
the  county  council  think  fit,  and  if  it  relates  to  the  division  of  a  district 
into  wards,  or  the  altei'ation  of  the  number  of  wards  or  of  the  boundaries 
of  award,  or  of  the  number  of  the  members  of  a  district  council,  or  of 
the  apportionment  of  the  members  among  the  wards,  shall  come  into 
operation  upon  being  finally  approved  by  the  county  council. (c) 

(a)  The  prescribed  manner  is  the  manner  prescribed  by  the  Local  Government 
Board.    See  section  87,  sub-section  (4),  post,  p.  525. 

(6)  These  cases  are  those  mentioned  in  sub-section  (1),  clauses  (d)  and  (e),  supra. 

(c)  It  is  not  required  that  the  order  of  the  county  council  shall  be  confirmed  or 
approved  by  the  Local  Government  Board  or  any  other  authority. 

(3.)  In  any  other  case(a)  the  order  shall  be  submitted  to  the  Local 
Grovernment  Board  ;  and  if  within  three  months(6)  after  such  notice  of 
the  provisions  of  the  order  as  the  Local  Grovernment  Board  determine  to 
be  the  first  notice,  the  council  of  any  district  affected  by  the  order, (c)  or 
any  number  of  county  electors(c?)  registered  in  that  district  or  in  any 
ward  of  that  district,  not  being  less  than  one-sixth  of  the  total  number  of 
electors  in  that  district  or  ward,  or  if  the  order  relates  only  to  a  parish, 
any  number  of  county  electors  registered  in  that  pai'ish,  not  being  less 
than  one-sixth  of  the  total  number  of  electors  in  that  parish,  petition  the 
Local  Government  Board  to  disallow  the  order,  the  Local  Grovernment 
Board  shall  cause  to  be  made  a  local  inquiry,(<?)  and  determine  whether 
the  order  is  to  be  confirmed  or  not. 

(a)  That  is  to  say,  in  the  cases  mentioned  in  clauses  {a),  (&),  and  (c)  of  sub- 
section (1),  supra. 

(b)  This  period  is  now  reduced  to  six  weeks.  See  the  Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  s.  41,  post. 

(c)  This  will  signify,  in  the  case  of  an  order  affecting  any  urban  or  rural  district, 
such  district. 

(cl)  County  electors  are  the  persons  who  are  registered  to  vote  in  the  election  of 
county  councillors.  The  total  number  of  such  electors  in  any  district  will  be  deter- 
mined by  the  division  register.  The  electoral  divisions  are  by  section  51,  sub- 
section (2),  to  be  framed,  so  far  as  possible,  so  that  every  division  shall  be  a  county 
district. 

(e)  Local  inquiries  are  regulated  by  section  87,  post,  p.  525. 

(4.)  If  any  such  petition  is  not  presented,  or  being  presented  is  with- 
drawn, the  Local  Government  Board  shall  confirm  the  order. 

(5.)  The  Local  Government  Board,  on  confirming  an  order,  may  make 
such  modifications  therein  as  they  consider  necessary  for  carrying  into 
effect  the  objects  of  the  order. 

(6.)  An  order  under  this  section,  when  confirmed  by  the  Local 
Government  Board,  shall  be  forthwith  laid  upon  the  table  of  both  Houses 
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of  Parliament,  if  Parliament  be  then  sitting,  and,  if  not,  forthwith  after  Section  57. 
the  then  next  meeting  of  Parliament. 

(7.)  This  section  shall  be  in  addition  to,  and  not  in  derogation  of,  any 
power  of  the  Local  Government  Board  in  respect  of  the  union  or  division 
or  alteration  of  parishes. 

It  may  be  inferred  from  this  provision  that  the  above  section  will  supersede  the 
provisions  of  other  statutes  in  respect  of  matters  to  which  it  relates.  In  particular, 
it  will  supersede  those  sections  of  the  Public  Health  Act,  1875,  already  mentioned  in 
the  notes  to  sub-section  (1). 

*  *  *  *  *  * 

59.  (!•)  A.  scheme  or  order  under  this  Act  may  make  such  adminis-  Supplemental 
trative  and  judicial  arrangements  incidental  to  or  consequential  on  any  toTlteratio^ 
alteration  of  boundaries,  authorities,  or  other  matters  made  by  the  scheme  of  areas, 
or  order  as  may  seem  expedient. 

This  will  apply  to  orders  made  under  sections  54  and  57,  ante,  p.  516. 

(2.)  A  place  which  is  part  of  an  administrative  county  for  the  purposes 
of  this  Act  shall,  subject  as  in  this  Act  mentioned,  form  part  of  that 
county  for  all  purposes,  (c?)  whether  sherilT,  lieutenant,  custos  rotulorum, 
justices,  mihtia,  coroner,  or  other  :  Provided  that — 

(ct.)  Notwithstanding  this  enactment,  each  of  the  entire  counties  of 
York,  Lincoln,  Sussex,  Suffolk,  Northampton,  and  Cambridge, 
shall  continue  to  be  one  county  for  the  said  purposes  so  far  as  it 
is  one  county  at  the  passing  of  this  Act  ;  and 

(b.)  This  enactment  shall  not  affect  the  existing  powers  or  privileges 
of  any  city  or  borough  as  respects  the  sheriff",  lieutenant, 
militia,  justices,  or  coroner  ;  but  if  any  county  borough  is,  at 
the  passing  of  this  Act,  a  part  of  any  county  for  any  of  the 
above  purposes,  nothing  in  this  Act  shall  prevent  the  same 
from  continuing  to  be  part  of  that  county  for  that  purpose  ; 
and 

(c.)  This  enactment  shall  not  affect  parliamentary  elections  nor  the  right 
to  vote  at  the  election  of  a  member  to  serve  in  Parliament,  nor 
land  tax,  tithes,  or  tithe  rentcharge,  nor  the  area  within  which 
any  bishop,  parson,  or  other  ecclesiastical  person  has  any  cure 
of  souls  or  jurisdiction. 

(a)  One  result  of  this  provision  is  to  transfer  an  urban  district  previously  situated 
in  two  counties  to  that  county  which  contained  the  largest  portion  of  the  i^opulation 
according  the  census  of  1881.  The  case  of  Re  Staffordshire  and  Derbyshire  County 
Council,  54  J.  P.  566,  may  be  mentioned  as  illustrating  the  effect  of  such  a  transfer. 

****** 

(4.)  Any  scheme  or  order  made  in  pursuance  of  this  Act  may,  so  far 
as  may  seem  necessary  or  proper  for  the  purposes  of  the  scheme  or  order, 
provide  for  all  or  any  of  the  following  matters,  that  is  to  say, — 

(a.)  May  provide  for  the  abolition,  restriction,  or  establishment,  or 
extension,  of  the  jurisdiction  of  any  local  authority  in  or  over 
any  part  of  the  area  affected  by  the  scheme  or  order,  and  for 
the  adjustment  or  alteration  of  the  boundaries  of  such  area,  and 
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Section  59.  for  the  constitution  of  the  local  authorities  therein,  and  may 

deal  with  the  powers  and  duties  of  any  council,  local  autho- 
rities, quarter  sessions,  justices  of  the  peace,  coroners,  sheriff, 
lieiitenant,  custos  rotulorum,  clerk  of  the  peace,  and  other 
ofiicer  therein,  and  with  the  costs  of  any  such  authorities, 
sessions,  persons,  or  officers  as  aforesaid,  and  may  determine 
the  status  of  any  such  area  as  a  component  part  of  any  larger 
area,  and  provide  for  the  election  of  representatives  in  such 
area,  and  may  extend  to  any  altered  area  the  provisions  of  any 
local  Act  which  were  previously  in  force  in  a  portion  of  the 
area  ;  and 

(b.)  May  make  temporary  provision  for  meeting  the  debts  and 
liabilities  of  the  various  authorities  affected  by  the  scheme  or 
order,  for  the  management  of  their  property,  and  for  regulating 
the  duties,  position,  and  remuneration  of  officers  affected  by  the 
scheme  or  order,  and  applying  to  them  the  provisions  of  this 
Act  as  to  existing  officers  ;  and 

(f.)  May  provide  for  the  transfer  of  any  writs,  process,  records,  and 
documents  i-elating  to  or  to  be  executed  in  any  part  of  the  area 
affected  by  the  scheme  or  order,  and  for  determining  questions 
arising  from  such  transfer  ;  and 

(d.)  May  provide  for  all  matters  which  appear  necessary  or  proper  for 
bringing  into  operation  and  giving  full  effect  to  the  scheme  or 
order  ;  and 

(<?.)  May  adjust  any  property,  debts,  and  liabilities  affected  by  the 
scheme  or  order. 

The  provision  as  to  the  adjustment  of  property  and  liabilities  seems  to  exclude  the 
provisions  of  section  62,  sub-section  (2),  post,  for  that  sub-section  only  applies  when 
no  other  mode  of  making  the  adjustment  is  provided  by  the  Act. 

(5.)  Where  an  alteration  of  boundaries  of  a  county  is  made  by  this 
Act  an  order  for  any  of  the  above-mentioned  matters  may,  if  it  appears 
to  the  Local  Government  Board  desirable,  be  made  by  that  Board,  but 
such  order,  if  petitioned  against  by  any  council,  sessions,  or  local  autho- 
rity affected  thereby,  within  three  months  after  notice  of  such  order  is 
given  in  accordance  with  this  Act,  shall  be  provisional  only,  unless  the 
petition  is  withdrawn  or  the  order  is  confirmed  by  Parliament. 

Provisional  orders  are  regulated  by  section  87,  post,  p.  525. 

(6.)  A  scheme  or  order  may  be  made  for  amending  any  scheme  or 
order  previously  made  in  pursuance  of  this  Act,  and  may  be  made  by 
the  same  authority  and  after  the  same  procedure  as  the  original 
scheme  or  order,  (a)  Where  a  provision  of  this  Act  respecting  a  scheme 
or  order  requires  the  scheme  or  order  to  be  laid  before  Parliament,  or  to  be 
confirmed  by  Parliament,(A)  either  in  every  case  or  if  it  is  petitioned 
against,  such  scheme  or  order  may  amend  any  local  and  personal  Act.(c) 

(«)  This  provision  will  apply  to  orders  made  under  sections  54  and  57,  ante.  Such 
orders  may  be  amended  by  subsequent  orders  as  above  described. 

(&)  An  order  is  provisional  only  if  made  under  section  54,  sub-section  (3),  and 
section  59,  sub-section  (6),  ante. 

(c)  Such  an  amendment  will  be  necessary  in  every  case  where  an  order  affects  a 
district  subject  to  a  local  Act.  As  to  what  is  a  local  and  personal  Act  within  the 
meaning  of  this  sub-section,  see  Beg.  v.  London  County  Council  [1893],  2  Q.  B.  455  ; 
63  L.  J.  Q.  B.  4  ;  69  L.  T.  (n.s.)  580 ;  42  W.  R.  1  ;  58  J.  P.  21  ;  4  R  529. 
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60.  In  every  alteration  of  boundaries  effected  under  the  authority  Section  60. 
of  this  Act,  care  shall  be  taken  that,  so  far  as  practicable,  the  boundaries  General 
of  an  ai-ea  of  local  government  shall  not  intersect  the  boundaries  of  any  provision  as 
other  area  of  local  government.  S  t^fes. 

Urban  and  rural  sanitary  districts  are  areas  of  local  government  within  the 
meaning  of  the  above  section.  The  object  is  to  provide,  as  far  as  possible,  that  every 
area  shall  be  a  distinct  area  for  all  purposes,  althongh,  in  the  meantime,  it  may  be 
subject  to  different  governing  bodies  for  different  purposes. 

****** 


62.  Any  councils  and  other  authorities  affected  by  this  Act, 
or  by  any  scheme,  order,  or  other  thing  made  or  done  in  pursuance  of  and  liabUities. 
this  Act,  may  from  time  to  time  make  agreements  for  the  purpose  of 
adjusting  any  property,  income,  debts,  liabilities,  and  expenses,  so  far  as 
affected  by  this  Act  or  such  scheme,  order,  or  thing,  of  the  parties  to  the 
agreement,  and  the  agreement  and  any  other  agreement  authorised  by 
this  Act  to  be  made  for  the  purpose  of  the  adjustment  of  any  property, 
debts,  liabilities,  or  financial  relations,  may  provide  for  the  transfer  or 
retention  of  any  property,  debts,  and  liabilities,  with  or  without  any  con- 
ditions, and  for  the  joint  use  of  any  property,  and  for  the  transfer  of  any 
duties,  and  for  payment  by  either  party  to  the  agreement  in  respect  of 
property,  debts,  duties,  and  liabilities  so  transferred  or  retained,  or  of 
such  joint  user,  and  in  respect  of  the  salary,  remuneration,  or  com- 
pensation payable  to  any  officer  or  person,  and  that  either  by  way  of 
a  capital  sum,  or  of  a  terminable  annuity  for  a  period  not  exceeding 
that  allowed  by  the  Commissioners  under  this  Act  or  the  Local  Govern- 
ment Board. 

The  next  sub-section  provides  for  the  settlement  of  differences  in  default  of  agree- 
ment. The  above  provision  is  supplemental  to  the  order  itself,  which  may  provide 
for  all  or  any  of  the  matters  mentioned  in  section  59  (4),  cmte. 

The  commissioners  referred  to  in  the  text  were  appointed  under  section  61.  Their 
term  of  office  expired  on  the  30th  June,  1S92. 

(2.)  In  default  of  an  agreement  as  to  any  matter  requiring  adjust- 
ment for  the  purpose  of  this  Act,  or  any  matter  which,  in  case  of 
difference,  is  to  be  referred  to  arbitration,  then,  if  no  other  mode  of 
making  such  adjustment,  or  determining  such  difference,  is  provided  by 
this  Act,  such  adjustment  or  difference  may  be  made  or  determined  by  an 
arbitrator  appointed  by  the  parties,  or  in  case  of  difference  as  to  the 
appointment,  appointed  by  the  Local  Government  Board. 

See  as  to  this  arbitration,  the  next  sub-section. 

(3.)  An  arbitrator  appointed  under  this  Act  shall  be  deemed  to  be  an  8  &  9  Vict, 
arbitrator  within  the  meaning  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the  same,  and  the  provisions  of  those  Acts 
with  respect  to  an  arbitration  shall  apply  accordingly  ;  and,  further,  the 
arbitrator  may  state  a  special  case,  and  notwithstanding  anything  in  the 
said  Acts,  shall  determine  the  amount  of  the  costs,  and  shall  have  power 
to  disallow  as  costs  in  the  arbitration  the  costs  of  any  witness  whom  he 
considers  to  have  been  called  unnecessarily,  and  any  other  costs  which  he 
considers  to  have  been  incurred  unnecessarily. 

A  single  arbitrator  is  to  be  appointed.  By  the  8  &  9  Vict.  c.  18,  s.  25,  his  appointment 
is  to  be  delivered  to  the  arbitrator,  and  is  to  be  deemed  a  submission  to  arbitration  by 
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Note  to  the  parties.  Neither  party  can  revoke  the  appointment  without  the  consent  of  the 
Section  62.  other.  By  section  26,  if  the  arbitrator  dies  or  becomes  incapable,  another  may  be 
appointed,  and  in  such  a  case  section  29  provides  that  the  new  arbitrator  shall  begin 
da  novo.  By  section  32,  the  arbitrator  may  call  for  the  production  of  documents  by 
either  party,  and  may  examine  witnesses  on  oath.  By  section  33,  before  he  enters 
on  the  arbitration,  he  must  make  the  declaration  therein  mentioned,  and  such 
declaration  is  to  be  annexed  to  the  award.  Any  act  of  an  arbitrator  contrary  to 
the  declaration  is  a  misdemeanor.  By  section  35,  the  arbitrator  is  to  deliver  his 
award  in  writing,  and  allow  the  parties  to  inspect  it  at  any  time.  By  section  36, 
the  award  may  be  made  a  rule  of  court.  The  award  must  be  made  within  twenty- 
one  days  from  the  arbitrator's  appointment,  unless  the  time  is  extended  as  provided 
by  section  31.  By  section  37,  no  award  is  to  be  set  aside  for  irregularity  or  error  in 
matter  of  form.  The  provisions  in  the  Lands  Clauses  Acts  (8  &  9  Vict.  c.  18,  s.  34, 
and  32  &  33  Vict.  c.  18),  as  to  costs,  will  not  applj'.  The  costs  are  to  be  determined 
by  the  arbitrator,  who  will,  apparently,  have  a  discretion  in  awarding  them,  and  the 
text  gives  him  full  power  to  disallow  any  costs.  See  the  sections  of  the  Lands  Clauses 
Acts  in  extenso,  in  the  Appendix,  post. 

(4.)  Any  award  or  order  made  by  the  Commissioners,  or  any  arbi- 
trator under  this  Act,  may  provide  for  any  matter  for  which  an  agree- 
ment might  have  provided. 

As  to  what  may  be  provided  for  by  agreement,  see  sub-section  (1),  supra, 

(5.)  Any  smn  required  to  be  paid  for  the  purpose  of  adjustment,  or  of 
any  award  or  order  made  by  the  Commissioners,  or  an  arbitrator  under 
this  Act,  may  be  paid  out  of  the  county  or  borough  fund,  or  out  of 
such  other  special  fund  as  the  council,  with  the  approval  of  the  Com- 
missioners under  this  Act,  or  of  the  Local  Government  Board,  may 
direct. 

The  expression  "council"  apparently  includes  a  district  council,  i.e.,  an  urban  or 
rural  sanitary  authority.    See  section  100,  post. 

(6.)  The  payment  of  any  capital  sum  required  to  be  paid  for  the  pur- 
poses of  the  adjustment,  or  of  an  agreement  under  this  Act,  or  of  any 
award  or  order  made  upon  any  arbitration  under  this  Act,  shall  be  a 
purpose  for  which  a  council  may  borrow  under  this  Act,  or  in  the  case  of 
a  borough  council,  under  the  Municipal  Corporations  Act,  1882,  or  any 
local  Act,  and  such  sum  may  be  borrowed  on  the  security  of  all  or  any 
of  the  funds,  rates,  and  revenues  of  the  council,  and  either  by  the  creation 
of  stock,  or  in  any  other  manner  in  which  they  are  for  the  time  being 
authorised  to  borrow,  and  such  sum  may  be  borrowed  without  the  consent 
of  the  Treasury,  or  any  other  authority,  so  that  it  be  repaid  within  such 
period  as  the  Local  Government  Board  may  sanction,  by  such  method  as 
is  mentioned  in  Part  Four  of  this  Act  for  paying  off  a  loan,  or  if  the 
sum  is  raised  by  stock  under  a  local  Act,  by  such  method  as  is  directed 
by  that  Act. 

(7.)  Any  capital  sum  paid  to  any  council  for  the  purpose  of  any 
adjustment,  or  in  pursuance  of  any  order  or  award  of  an  arbitrator  under 
this  Act  shall  be  treated  as  capital,  and  applied,  with  the  sanction  of  the 
Local  Government  Board,  either  in  the  repayment  of  debt  or  for  any 
other  purpose  for  which  capital  money  may  be  applied. 

Arbitration  i     t       i  ^  •     i  • 

by  Local  63.  Where  the  Local  Government  Board  are  required,  in  pursuance 

Government       tj^jg  ^^t,  to  decide  any  difference  or  other  matter  referred  to  arbitra- 

3l°&^32  Vict.  ^^'^^      pursuance  of  this  Act,  the  provisions  of  the  Regulation  of  Rail- 

c.  119.       '  ways  Act,  1868,  respecting  arbitrations  by  the  Board  of  Trade,  and  the 
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enactments  amending  those  provisions,  shall  apply  as  if  they  were  herein  Section  63. 
re-enacted,  and  in  terms  made  applicable  to  the  Local  Government  Board 
and  the  decision  of  differences  and  matters  nnder  this  Act. 

For  the  purposes  ot  the  present  Work,  the  chief  cases  in  which  differences  are  to  be 
decided  by  the  arl)itratian  of  the  Local  Government  Board  are  those  arising  under 
section  11,  sub-sections  (3),  (4),  and  (9)  as  to  main  roads.  See  also  In  re  Kent  County 
Council  and  Sanclgate  Local  Board  [1895],  2  Q.  B.  43  ;  64  L.  J.  Q.  B.  502  ;  72  L.  T. 
(n.s.)  725  ;  43  W.  E.  652  ;  59  J.  P.  456  ;  11  T.  L.  E.  421,  where  it  was  held  that  an 
arbitrator  appointed  under  this  section  may  be  required  to  state  a  special  case  under 
the  Arbitration  Act,  1889,  for  the  opinion  of  the  High  Court. 

The  provisions  of  the  31  &  32  Vict.  c.  119,  above  referred  to,  are  contained  in  sec- 
tions 30 — 32  of  that  Act,  which  are  set  out  in  full  in  the  Appendix,  ^josf.  Under 
these,  as  ajoplied  by  the  above  section,  the  Local  Government  Board  may  appoint  an 
arbitrator  whose  award  or  decision  may  be  that  of  the  Board.  The  Board  may  fix 
the  remuneration  of  the  arbitrator.  The  costs  of  the  arbitration  are  to  be  regulated 
by  22  &  23  Vict.  c.  59,  which  places  them  in  the  position  of  the  arbitrator.  If  the 
award  does  not  otherwise  determine,  the  costs  of  the  arbitration  and  award  are  to  be 
borne  by  the  parties  in  equal  shares. 

#  #  ^  #  #  # 


PART  IV. 
Finance. 

*#**»* 
Local  Financial  Year  and  Annual  Budget. 

73.  (1  )  After  the  appointed  day,  not  being  more  than  three  years  Fixing  of 
after  the  passing  of  this  Act,  (a)  the  local  financial  year  shall  be  the  twelve  J^^*^^^^^^ 
months  ending  the  thirty-first  day  of  March,  and  the  accounts  of  the  consequent 
receipts  and  expenditure  of  every  county  council  shall  be  made  up  for  adjustments, 
that  year,  but  until  the  appointed  day  the  local  financial  year  shall  be  the 
twelve  months  ending  the  twenty-fifth  day  of  March,  and  the  said  accounts 
shall  be  made  up  for  that  year. 

(a)  The  appointed  day  is  defined  by  section  109,  post, 

(2.)  All.  enactments  relating  to  accounts  of  local  authorities,  or  the 
audit  thereof,  or  to  returns  touching  their  receipts  and  expenditure,  or  to 
meetings,  or  other  matters,  shall  be  modified  so  far  as  is  necessary  for 
adapting  them  to  the  provisions  of  this  section,  and  the  Local  Government 
Board  shall  from  time  to  time  give  such  orders  and  make  such  arrange- 
ments as  appear  to  the  Board  to  be  necessary  or  proper  for  effecting  such 
adaptation,  and  giving  effect  to  the  provisions  of  this  section. 

The  above  provision  will  apply  to  urban  and  rural  sanitary  authorities. 


PART  V. 
Supplemental. 

****** 
Regidations  for  Bicycles,  ^c. 

85.  The  provisions  of  section  twenty-six,  sub-section  five,  of  the  l^^bllT^Jigf 
Highways  and  Locomotives  (Amendment)  Act,  1878,  and  section  twenty-  ^^c.  ^^^^ 
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Section  85.  three,  sub-section  one,  of  the  Municipal  Corporations  Act,  1882,  in  so  far 
as  it  gives  power  to  the  council  to  make  bye-laws  regulatino-  the  use  of 
carriages  herein  referred  to,  and  all  other  provisions  of  any  public  or 
private  Acts,  in  so  far  as  they  give  power  to  any  local  authority  to  make 
bye-laws  for  regulating  the  use  of  bicycles,  tricycles,  velocipedes,  and 
other  similar  machines,  are  hereby  repealed, (a)  and  bicycles,  tricycles, 
velocipedes,  and  other  similar  machines  (6)  are  hereby  declared  to  be 
carriages  within  the  meaning  of  the  Highway  Acts  :(c)  and  the  following 
additional  regulations  (f?)  shall  be  observed  by  any  person  or  persons 
riding  or  being  upon  such  carriage  : — 

(a.)  During  the  period  between  one  hour  after  sunset  and  one  hour 
before  sunrise,  every  person  riding  or  being  upon  such  carriage 
shall  carry  attached  to  the  carriage  a  lamp,  which  shall  be  so 
constructed  and  placed  as  to  exhibit  a  light  in  the  direction  in 
which  he  is  proceeding,  and  so  lighted  and  kept  lighted,  as  to 
afford  adequate  means  of  signalling  the  approach  or  position  of 
the  carriage  ; 

(b.)  Upon  overtaking  any  cart  or  carriage,  or  any  horse,  mule,  or  other 
beast  of  burden,  or  any  foot  passenger,  being  on  or  proceeding 
along  the  carriage  way,  every  such  person  shall,  within  a 
reasonable  distance  from  and  before  passing  such  cart  or 
carriage,  horse,  mule,  or  other  beast  of  burden,  or  such  foot 
passenger,  by  sounding  a  bell  or  whistle,  or  otherwise,  give 
audible  and  sufficient  warning  of  the  approach  of  the  carriage. 

(2.)  Any  person  summarily  convicted  of  offending  against  the  regula- 
tions made  by  this  section  shall,  for  each  and  every  such  offence,  forfeit 
and  pay  any  sum  not  exceeding  forty  shillings. (c) 

(a)  Section  26,  sub-section  (5),  of  the  Highway  Act,  1878,  enabled  a  county 
authority  to  make  bye-laws  regulating  the  use  of  bicycles.  Section  23  of  the 
Municipal  Corporations  Act,  1882,  enables  the  council  of  a  borough  to  make  bye-laws 
for  the  good  rule  and  government  of  the  borough,  and  for  the  prevention  and  sup- 
pression of  nuisances  not  otherwise  summarily  punishable  in  the  borough,  and  under 
this  section  bye-laws  regulating  the  use  of  bicycles  and  tricycles  were  made  in  many 
boroirghs.  These  bye-laws  varied  greatly,  not  only  being  different  in  different 
counties,  but  the  county  bye-laws  being  in  many  cases  different  from  those  in  force 
in  the  various  boroughs  within  the  county,  and  these  again  from  one  another.  The 
text  repeals  the  above  sections  so  far'  as  regards  the  power  to  make  bye-laws  for  bicycles, 
tricycles,  &c.,  and  substitutes  a  general  enactment  for  the  bye-laws  previously  in  force. 

(b)  Section  26  of  the  Highway  Act,  1878,  referred  only  to  bicycles,  and  it  was 
generally  understood  that  the  county  bye-laws  did  not  extend  to  tricycles.  The  pro- 
vision in  the  text  avoids  the  possibility  of  doubt  on  the  subject. 

(c)  It  had  already  been  held  that  a  bicycle  was  a  carriage  within  the  meaning  of 
the  Town  Police  Clauses  Act,  1847,  s.  28,  and  that  a  person  might  be  convicted  under 
that  section  of  furious  driving  of  a  bicycle.  Taylor  v.  Goclivin,  4  Q.  B.  D.  228  ;  43 
J.  P.  653.  And  see  McKee  v.  McGrath,  30  L.  R.  Ir.  41.  But  in  a  later  case  it  was 
held  that  a  bicycle  was  not  a  carriage  liable  to  toll  under  a  Tiirnpike  Act.  Williams 
V.  Ellis,  5  Q.  B.  D.  1 75 ;  42  L.  T.  (n.S.)  249 ;  44  J.  P.  394.  See,  however,  Parkyns  v.  Priest, 
7  Q.  B.  D.  313  ;  64  L.  J.  M.  C.  148 ;  30  W.  R.  13 ;  45  J.  P.  751.  The  text  now  provides 
that  they  shall  be  deemed  to  be  carriages  within  the  meaning  of  the  Highway  Acts. 
They  will  consequently  be  subject  to  the  provisions  of  5  &  6  Will.  4,  c.  50,  s.  78, 
which  imposes  penalties  for  such  offences  as  negligently,  or  by  wilful  misbehaviour, 
causing  hurt  to  any  person,  horse,  cattle,  or  goods  ;  not  keeping  the  left  or  near  side 
of  the  road  on  meeting  any  other  carriage,  negligently,  or  by  wilful  misbehaviour, 
preventing  the  free  passage  of  any  person,  carriage,  &c.  ;  driving  furiously  so  as  to 
endanger  the  life  or  limb  of  any  passenger. 

{cl)  These  additional  regulations  will  be  of  universal  application,  and  will  supersede 
the  provisions  of  the  repealed  bye-laws. 
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(e)  This  penalty  -will  be  recoverable  by  conviction  on  information  before  a  court  of     Note  to 
summary  jurisdiction.  Section  85. 

*  *  *  *  *  * 

Adaptation  of  Acts. 
SIf  *  ^  ^  *  * 

87.  (!•)  Where  the  Local  Government  Board  are  authorised  by  this  Application 
Act  to  make  any  inquiry,  to  determine  any  difference,  to  make  or  confirm  °^  39"^*^ 
any  order,  to  frame  any  scheme,  or  to  give  any  consent,  sanction,  or  vict.  c.  55, 
approval  to  any  matter,  or  otherwise  to  act  under  this  Act,  they  may  as  to  local 
cause  to  be  made  a  local  inquiry,  and  in  that  case,  and  also  in  a  case  pro"|8ional^*^ 
where  they  are  required  by  this  Act  to  cause  to  be  made  a  local  inquiry,  orders, 
sections  two  hundred  and  ninety-three  to  two  hundred  and  ninety-six, 
both  inclusive,  of  the  Public  Health  Act,  1875,  shall  apply  as  if  they  were 
herein  re-enacted,  and  in  terms  made  applicable  to  this  Act, 

See  the  sections  above  referred  to,  ante,  p.  389. 

(2.)  Sections  two  hundred  and  ninety-seven  and  two  hundred  and 
ninety-eight  of  the  Public  Health  Act,  1875  (which  relate  to  the  making 
of  provisional  orders  by  the  Local  Government  Board) ,  shall  apply  for  the 
purposes  of  this  Act  as  if  they  were  herein  re-enacted  and  in  terms  made 
applicable  thereto. 

See  the  sections  above  referred  to,  ante,  p.  391. 

*  *  i.-  t- 

(4,)  Where  any  matter  is  authorised  or  required  by  this  Act  to  be 
prescribed,  and  no  other  provision  is  made  declaring  how  the  same  is  to 
be  prescribed,  the  same  shall  be  prescribed  from  time  to  time  by  the  Local 
Government  Board. 

See,  for  example,  section  57,  sub-sections  (1)  and  (2),  ante. 

(5,)  Where  the  Board  cause  any  local  inquiry  to  be  held  under  this 
Act,  the  costs  incurred  in  relation  to  such  inquiry,  including  the  salary 
of  any  inspector  or  officer  of  the  Board  engaged  in  such  inquiry,  not 
exceeding  three  guineas  a  day,  shall  be  paid  by  the  councils  and  other 
authorities  concerned  in  such  inquiry,  or  by  such  of  them  and  in  such 
proportions  as  the  Board  may  direct,  and  the  Board  may  certify  the 
amount  of  the  costs  incurred,  and  any  sum  so  certified  and  directed  by 
the  Board  to  be  paid  by  any  council  or  authority  shall  be  a  debt  to  the 
Grown  from  such  council  or  authority. 

As  to  the  payment  of  these  expenses,  see  section  298  of  the  Public  Health  Act, 
1875,  ante,  p.  393. 

****** 
Savings-. 

*  «  «  #  4!"  # 

97.  Nothing  in  this  Act  with  respect  to  main  roads  shall  alter  the  Saving  as  to 
liability  of  any  person  or  body  of  persons,  corporate  or  uuincorporate,  J^'^'j'jJ'road's 
not  being  a  highway  authority,  to  maintain  and  repair  any  road  or  part 
of  a  road. 

This  section  was  inserted  to  preserve  the  liability  of  persons  or  corporations  to 
repair  roads  which  have  or  may  become  main  roads,  when  such  roads  were  previously 
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Note  to     repairable  by  them  mtione  tenwm  or  by  prescription,  or  under  an  Act  of  Parliament, 
Section  97.  such  as  the  Eailways  Clauses  Acts,  which  impose  on  railway  companies  the  duty  of 
repairing  roads  in  some  cases. 


Definitions. 

Definition  of       QQ^  All  notices  and  documents  required  by  this  Act  to  be  in  writing 
wiitten.       may  be  in  writing  or  print,  or  partly  in  writing  and  partly  in  print,  and 
for  the  purposes  of  this  section  "  print "  includes  any  mechanical  mode 
of  reproduction. 

See  also  section  20  of  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63). 

Interpretation  100.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following 
termsln"  terms  have  the  meanings  hereinafter  respectively  assigned  to  them,  that 
the  Act.         is  to  say  : 

The  expression     county "  does  not  include  a  county  of  a  city  or 

county  of  a  town  : 
The  expression  "  entire  county "  means,  in  the  case  of  a  coimty 
divided  into  administrative  counties,  the  whole  of  the  county  formed 
by  those  administrative  counties  : 
The  expi-ession  "  division  of  a  county  "  in  the  provisions  of  this  Act 
respecting  the  property  of  quarter  sessions,  includes  any  hundred, 
lathe,  wapentake,  or  other  like  division : 
The  expression  "  administrative  county "  means  the  area  for  which 
a  county  council  is  elected  in  pursuance  of  this  Act,  but  does  not 
(except  where  expressly  mentioned)  include  a  county  borough  : 
The  expression  "  metropolis "  means  the  city  of  London  and  the 
parishes  and  places  mentioned  in  Schedules  A.,  B.,  and  C.  to  the 
0^20^^  Metropolis  Management  Act,  1855,  as  amended  by  subsequent 

Acts : 

The  expression  "  borough  "  means  any  place  for  the  time  being  subject 
c^50  Municipal  Corporations  Act,  1882,  and  any  reference  to  the 

mayor,  aldermen,  and  burgesses  of  a  borough  shall  include  a 
reference  to  the  mayor,  aldermen,  and  citizens  of  a  city  : 

The  expression  "  quarter  sessions  borough  "  means  a  borough  having 
a  separate  court  of  quarter  sessions,  and  includes  a  county  of  a  city 
and  a  county  of  a  town,  subject  to  the  Municipal  Corporations  Act, 
1882: 

The  expression  "  quarter  sessions "  as  respects  any  county,  riding, 
division,  or  liberty,  means  the  justices  in  quarter  or  general  sessions 
assembled,  and  includes  justices  assembled  in  gaol  sessions,  annual 
general  sessions,  and  adjourned  sessions,  and  as  respects  any  borough, 
means  any  court  of  quarter  or  general  sessions  held  for  the  borough 
or  for  any  county  of  a  city  or  town  consisting  of  the  borough, 
whether  held  by  the  recorder  or  by  justices,  and  as  respects  the  city 
of  London,  means  the  court  of  the  mayor  and  aldermen  in  the  inner 
chamber : 

The  expression  "  parish  "  means  a  place  for  which  a  separate  overseer 
is  or  can  be  appointed,  and  where  part  of  a  parish  is  situate  within, 
and  part  of  it  without,  any  county,  borough,  urban  sanitary  district, 
or  other  area,  means  each  such  part : 

The  expressions  "parliamentary  county,"  and  "parliamentary  elec- 


DEFINITIONS. 


527 


tion,"  and  "  parliamentary  voters,"  have  the  same  meaning  as  in  Section  100. 

the  Registration  Act,  1885,  and  the  Acts  therein  referred  to  :  48  &  49  Vict. 

The  expression  "Secretary  of  State"  means  one  of  Her  Majesty's  c.  15. 

Principal  Secretaries  of  State  : 
The  expression  "  Treasury"  means  the  Commissioners  of  Her  Majesty's 

Treasury  : 

The  expression  "  Bank  of  England"  means  the  Governor  and  Company 
of  the  Bank  of  England  : 

The  expression  "  existing  "  means  existing  at  the  time  specified  in  the 
enactment  in  which  the  expression  is  used,  and  if  no  such  time  is 
expressed,  then  at  the  day  appointed  to  be  for  the  purpose  of  such 
enactment  the  appointed  day  :  (a) 

The  expression  "  guardians  "  means  guardians  elected  under  the  Poor  ^ 
Law  Amendment  Act,  1834,  and  the  Acts  amending  the  same,  and  * 
includes  guardians  or  other  bodies  of  persons  performing  imder  any 
local  Act  the  like  functions  to  guardians  under  the  Poor  Law 
Amendment  Act,  1834 : 

The  expression  "  poor  law  union "  means  any  parish  or  union  of 
parishes  for  which  there  is  a  separate  board  of  guardians : 

The  expressions  "district  council"  and  "county  district"  mean 
respectively  any  district  council  established  for  purposes  of  local 
government  under  an  Act  of  any  future  session  of  Parliament,  and 
the  district  under  the  management  of  such  council,  and  until  such 
council  is  established,  mean  respectively — 

(a.)  As  regards  the  provisions  of  this  Act  relating  to  highways 
and  main  roads,  a  highway  authority  and  highway  area  : 
and 

(&.)  Save  as  aforesaid,  an  urban  or  rural  sanitary  authority 

within  the  meaning  of  the  Public  Health  Act,  1875,  and  ^  39  Yict 
the  district  of  such  authority  :  c,  55. 

The  expression  "  highway  area  "  means,  as  the  case  may  require,  an 
urban  sanitary  district,(/^)  a  highway  district,  or  a  highway  parish 
not  included  within  any  highway  or  urban  sanitary  district : 
The  expression  "  highway  authority "  means  as  respects  an  urban 
sanitary  district,  the  urban  sanitary  authority,  and  as  respects  a 
highway  district,  the  highway  board,  or  authority  having  the 
powers  of  a  highway  board,  and  as  respects  a  highway  parish,  the 
surveyor  or  surveyors  of  highways  or  other  officers  performing 
similar  duties  : 

The  expression  "  urban  authority  "  means,  until  the  establishment  of 
district  councils  as  aforesaid,  an  urban  sanitary  authority  ;  and 
after  their  establishment,  the  district  council  of  an  urban  county 
district  : 

The  expression  "  person "  includes  any  body  of  persons,  whether 
corporate  or  unincorporate. 

The  expression  "  rural  authority  "  means,  until  the  establishment  of 
district  councils  as  aforesaid,  a  rural  sanitary  authority  ;  and  after 
their  establishment,  the  district  council  of  a  rural  county  district  : 

Any  expression  referring  to  the  value  of  any  parish,  borough,  or  area, 
as  ascertained  by  the  standard  or  basis  for  the  county  rate  or 
contributions  shall,  where  any  rateable  value  has  been  fixed  by 
agreement  between  the  councils  of  any  county  and  county  boroughs, 
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be  that  value,  and  subject  thereto  shall,  in  the  case  of  any  parish, 
borough,  or  area  for  which  there  is  no  such  standard  or  basis,  refer 
to  the  total  rateable  value  as  determined  by  the  last  valuation  lists, 
or  if  there  is  no  valuation  list,  by  the  last  poor  rates  for  such  parish 
or  the  parishes  comprised  in  such  borough  or  area  ;  and  where  an 
area  is  authorised  or  directed  by  this  Act  to  be  assessed  to  any 
contributions  or  rates,  the  same  shall,  unless  otherwise  provided  by 
law,  be  assessed  according  to  the  standard  or  basis  for  the  county 
rate  : 

The  expression  "  property  "  includes  all  property,  real  and  personal, 
and  all  estates,  interests,  easements,  and  rights,  whether  equitable 
or  legal,  in,  to,  and  out  of  property  real  and  personal,  including 
things  in  action,  and  registers,  books,  and  documents  ;  and  when 
used  in  relation  to  any  quarter  sessions,  clerk  of  the  peace,  justices, 
board,  sanitary  authority,  or  other  authority,  includes  any  property 
which  on  the  appointed  day  belongs  to,  or  is  vested  in,  or  held  in 
trust  for,  or  would  but  for  this  Act  have,  on  or  after  that  day, 
belonged  to,  or  been  vested  in,  or  held  in  trust  for,  such  quarter 
sessions,  clerk  of  the  peace,  justices,  board,  sanitary  authority,  or 
other  authority  ;  and  the  expression  "  property "  shall  further 
include,  in  the  case  of  the  county  of  Chester,  any  surplus  revenue 
of  the  River  Weaver  Trust,  which  is  or  would  but  for  this  Act  be 
payable  to  the  quarter  sessions  : 
The  expression  "  powers "  includes  rights,  jurisdiction,  capacities, 

privileges,  and  immunities  : 
The  expression  "  duties  "  includes  responsibilities  and  obligations  : 
The  expression  "  liabilities  "  includes  liability  to  any  proceeding  for 
enforcing  any  duty  or  for  pixnishing  the  breach  of  any  duty,  and 
includes  all  debts  and  liabilities  to  which  any  authority  are  or  would 
but  for  this  Act  be  liable  or  subject  to,  whether  accrued  due  at  the 
date  of  the  transfer  or  subsequently  accruing,  and  includes  any 
obligation  to  carry  or  apply  any  money  to  any  sinking  fund  or  to 
any  particular  purpose  : 
The  expression  "  powers,  duties,  and  liabilities,"  includes  all  powers, 
duties,  and  liabilities  conferred  or  imposed  by  or  arising  under  any 
local  and  personal  Act  : 
The  expression  "  expenses  "  includes  costs  and  charges  : 
The  expression  "  costs  "  includes  charges  and  expenses  : 
The  costs  of  assizes  and  of  quarter  and  petty  sessions  include  such  of 
the  following  costs  as  are  applicable  ;  that  is  to  say,  the  costs  of 
maintaining  and  providing  the  courts  and  offices  and  the  judges' 
lodgings,  the  salaries  and  remuneration  of  a  chairman  of  quarter 
sessions,  clerks  of  assize,  clerks  of  the  peace,  clerks  of  the  justices, 
and  other  officers,  the  costs  of  the  jury  lists,  the  costs  of  rewards 
ordered  to  be  paid  by  the  court,  the  costs  of  prosecutions,  including 
the  costs  of  the  defendants'  witnesses,  and  all  other  costs  incidental 
to  the  assizes,  quarter  sessions,  petty  sessions,  or  the  judges,  but 
nothing  shall  require  a  quarter  sessions  borough  to  contribute 
towards  the  costs  of  prosecutions  at  assizes,  except  in  the  case  of 
prisoners  committed  for  trial  from  the  borough  : 
The  expression  "  assizes  "  includes  the  Central  Criminal  Court : 
The  expression  "  pension "  includes  any  superannuation  allowance, 
gratuity,  or  other  payment  made  on  the  retirement  of  any  officer  : 


Section  100. 


APPOINTED  DAY. 


529 


The  expression  "  office  "  includes  any  place,  situation,  or  employment.  Section  100. 
and  the  expression  "  officer  "  shall  be  construed  accordingly  :(c) 

The  expression  "  the  divisions  of  Lincolnshire  "  means  the  parts  of 
Holland,  the  parts  of  Kesteven,  and  the  parts  of  Lindsey  : 

The  expression  "  County  and  Borough  Police  Act,  1856,"  means  the 
Act  of  the  session  of  the  nineteenth  and  twentieth  years  of  the  " 
reign  of  Her  present  Majesty,  chapter  sixty-nine,  intituled  "  An 
Act  to  render  more  effectual  the  police  in  counties  and  boroughs  in 
England  and  Wales,"  and  the  expression  "  (bounty  and  Borough 
Police  Acts  "  means  the  County  and  Borough  Police  Act,  1856,  and 
the  Acts  therein  recited  : 

The  expression  "  main  road,"  when  used  in  relation  to  the  district  of 
any  highway  or  road  authority,  means  so  much  of  the  main  road 
■as  is  situate  within  the  district  of  such  authority. (cZ) 

In  relation  to  the  election  of  county  councillors,  the  day  of  nomina- 
tion shall  be  deemed  to  be  the  day  on  which  the  names  of  the  persons 
nominated  are  fixed  on  the  town  hall  or  other  conspicuous  place. 

The  foregoing  section  lias  been  set  out  in  full  without  attempting  to  eliminate  those 
definitions  which  may  not  he  strictly  applicable  for  the  purposes  of  this  Work. 

(a)  As  to  the  appointed  day,  see  section  109,  post. 

(b)  It  will  be  remembered  that  quarter  sessions  boroughs  are  now  urban  sanitary 
areas  within  the  meaning  of  the  Highway  Act,  1878.  See  sections  35  (3)  and  38  (3),  ante. 

(c)  In  Legg  v.  Stoke  Netvington  Vestry,  "Times,"  28th  May,  1895,  in  actions  for 
compensation  for  pecuniary  loss  by  abolition  of  office  under  a  local  Act,  Day,  J., 
held  that  a  sanitary  inspector,  clerk  to  the  sanitary  committee,  messenger,  hall 
porter,  and  office  boy,  appointed  by  a  vestry,  were  "  officers  "  within  the  meaning  of 
the  provisions  for  compensation  and  not  merely  servants. 

(d)  The  provisions  of  the  Act  as  to  main  roads,  in  so  far  as  they  are  within  the 
scope  of  the  present  Work,  are  contained  in  sections  11,  34,  35,  and  38,  ante, 
pp.  490,  508—513. 

*****  * 

PART  VI. 

Tbansitory  Provisions. 
*  *  *  *  * 

Appointed  Day. 

109.  (!•)  Subject  as  in  this  Act  mentioned,  the  appointed  day  for  Appointed 
the  purposes  of  this  Act  shall  in  each  county  be  the  first  day  of  April 
next  after  the  passing  thereof,  or  such  other  day,  earlier  or  later,  as  the 
Local  Government  Board  (but  after  the  election  of  county  councillors 
for  such  county  on  the  application  of  the  provisional  council  or  county 
council)  may  appoint,  either  generally  or  with  reference  to  any  particular 
provision  of  this  Act,  and  different  days  may  be  appointed  for  different 
purposes  and  different  provisions  of  this  Act,  whether  contained  in  the 
same  section,  or  in  different  sections,  or  for  different  counties. 

(2.)  Any  enactment  of  this  Act  authorising  anything  to  be  done  by 
the  Commissioners  of  Inland  Revenue  or  the  Local  Government  Board, 
or  relating  to  the  registration  of  electors,  or  to  the  elections,  or  to  any 
matter  required  to  be  done  for  the  purpose  of  bringing  this  Act  into 
operation  on  the  appointed  day,  shall  come  into  effect  on  the  passing  of 
this  Act ;  but,  save  as  aforesaid,  and  save  so  far  as  there  may  be  anything 
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Section  125.  in  the  context  inconsistent  therewith,  any  enactment  of  this  Act  shall  come 
into  operation  on  the  appointed  day. 

^;  ^  *  *  * 

Savings. 


Saving  for        125.  Save  so  far  as  may  be  necessary  to  give  efFect  to  this  Act  or 
Acts*'^&c any  scheme  or  order  or  other  thing  made  or  done  thereunder,  nothing 
'    '       in  this  Act  shall  prejudicially  alter  or  affect  the  powers,  rights,  privileges, 
or  immunities  of  any  municipal  corporation,  or  the  operation  of  any 
municipal  chai'ter,  local  Act  of  Parliament,  or  order  confirmed  by  Parlia- 
ment which  immediately  before  the  passing  of  this  Act  was  in  force. 

For  an  illustration  of  the  effect  of  tliis  section  upon  a  local  Act,  see  the  case  of 
Be  Staffordshire  and  Derbyshire  County  Councils,  54  J.  P.  566. 

Repeals. 

Ecpcal  of  126.  AH  enactments  inconsistent  with  this  Act  are  hereby  repealed  : 
Acts.  Provided  that— 

(1.)  Any  enactment  or  document  referring  to  any  Act  or  enactment 
hereby  repealed  shall  be  construed  to  refer  to  this  Act,  or  to  the 
corresponding  enactment  in  this  Act. 
(2.)  This  repeal  shall  not  affect — 

(a.)  The  past  operation  of  any  enactment  hereby  repealed 
nor  anything  duly  done  or  suffered  under  any  enact- 
ment hereby  repealed  ;  or 
(h.)  Any  right,  privilege,  obligation,  or  liability  acquired, 
accrued,  or  incurred  under  or  in  accordance  with  any 
enactment  hereby  repealed  ;  or 
(c.)  Any  penalty,  forfeiture,  or  punishment  incurred  in 
respect  of  any  offence  committed  against  any  enact- 
ment hex'eby  repealed  ;  or 
((i)  Any  power,  investigation,  legal  proceeding,  or  remedy 
in  respect  of  any  such  right,  privilege,  obligation, 
liability,  penalty,  forfeiture,  or  punishment  as  afore- 
said ;  and  any  such  power,  investigation,  legal  pro- 
ceeding, and  remedy  may  be  exercised  and  carried  on 
as  if  this  Act  had  not  passed. 

See  also  sections  11  and  38  of  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63). 


THE  PUBLIC  HEALTH  (BUILDINGS  IN  STREETS), 

ACT,  1888. 

(51  &  52  Vict.  Cap.  52.) 

An  Act  to  amend  the  Puhlic  Health  Acts  in  relation  to  Buildings  in 
Streets.  [24th  December,  1888.] 

38  &  39  Vict.  Whekeas  the  provisions  of  the  Pubhc  Health  Act,  1875,  with  respect  to 
c.  55.  bringing  forward  houses  or  buildings  in  streets  are  defective,  and  it  is 

expedient  to  make  further  provisions  in  relation  thereto  : 


LINE  or  BUILDINGS. 


531 


Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same  as  follows  : — - 

1.  This  Act  may  be  cited  as  the  Pubhc'Health  (Buildings  in  Streets)   Section  1. 
Act,  1888,  and  this  Act  and  the  PubHc  Health  Act,  1875,  and  the  Public  Short  titles 
Health  (Water)  Act,  1878,  and  the  Public  Health  (Interments)  Act,  and  constrac- 
1879,  and  the  Public  Health  (Fruit  Pickers  Lodgings)  Act,  1882,  and 

the  Public  Health,  1875  (Support  of  Sewers),  Amendment  Act,  1883, 
and  the  Public  Health  (Confirmation  of  Bye-laws)  Act,  1881,  and  the 
Public  Health  (Officers)  Act,  1884,  and  the  Pubhc  Health  (Ships,  &c.) 
Act,  1885,  and  the  Pubhc  Health  (Members  and  Officers)  Act,  1885, 
may  be  cited  together  as  the  Public  Health  Acts,  and  tliis  Act  shall  be 
construed  as  one  with  the  Public  Health  Act,  1875. 

It  is  clifRcixlt  to  assign  any  reason  for  expressly  stating  tliat  this  Act  is  to  be  read 
witli  the  Acts  enumerated,  the  list  of  wliich,  by  the  way,  is  by  no  means  a  complete 
one.  The  Act  is  simply  a  single  enactment  to  replace  section  156  of  the  Public 
Health  Act,  1876,  which,  as  the  preamble  states,  had  been  found  to  be  defectiA'e. 
Another  list  of  the  Public  Health  Acts  will  be  found  in  the  Short  Titles  Act,  1892 
(^5  &  56  Vict.  c.  10). 

2.  In  this  Act,  unless  the  context  otherwise  requires,  words  and  Interpreta- 
expressions  to  which  meanings  are  assigned  by  the  Public  Health  Act, 

1875,  and  have  in  this  Act  the  same  respective  meanings. 

The  effect  of  this  provision  is  to  give  words  used  in  this  Act  the  meanings  assigned 
to  them  by  the  Public  Health  Act,  1875,  s.  4,  ante,  p.  2. 

3.  Section  one  hundred  and  fifty-six  of  the  Pubhc  Health  Act,  1875,  Buildings  not 
is,  save  as  hereinafter  mentioned,  hereby  repealed  (a)  and  in  Heu  thereof  for^^ar™"^^^' 
it  is  hereby  enacted  that  it  shall  not  be  lawful  in  any  urban  district, 

without  the  written  consent  of  the  nrbau  authority,  to  erect  or  bring- 
forward  any  house  or  building(A)  in  any  street, (c)  or  any  part  of  such 
house  or  building  beyond  the  front  main  wall  of  the  house  or  building 
on  either  side  thereof  in  the  same  street,  (<?)  nor  to  build  any  addition  to 
any  house  or  building  beyond  the  front  main  wall  of  the  house  or  build- 
ing on  either  side  of  the  same. 

Any  person  offending  against  this  enactment  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  every  day  during  which  the 
offence  is  continued  after  written  notice  in  this  behalf  from  the  urban 
authority.  (6-) 

Provided  that  the  repeal  by  this  Act  enacted  shall  not  affect  anything 
duly  done  or  suffered,  or  any  right  or  liability  acquired,  accrued  or 
incurred,  or  any  security  given  under  the  section  hereby  repealed,  or 
any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of  any  offence 
committed  against  such  section,  or  any  investigation,  legal  proceeding,  or 
remedy  in  respect  of  any  such  right,  liability,  secm'ity,  penalty,  forfeiture, 
or  pimishmeut  as  aforesaid  ;  and  any  such  investigation,  legal  proceeding, 
and  remedy  may  be  carried  on  as  if  this  Act  had  not  been  passed. 

(ft)  Section  156  of  the  Public  Health  Act,  1875,  provided  as  follows  :— It  shall  not 
be  lawful  in  any  url)an  district,  without  the  written  consent  of  the  urban  authority, 
to  bring  forward  any  house  or  building  forming  part  of  any  street  or  any  part  thereof 
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Note  to  beyond  tlie  front  wall  of  the  house  or  building  on  either  side  thereof,  nor  to  build 
Section  3.  any  addition  thereto  beyond  the  front  of  the  liouse  or  building  on  either  side  of  the 

  same.    Any  person  offending  against  this  enactment  shall  be  liable  to  a  penalty  not 

exceeding  forty  shillings  for  every  day  during  which  the  offence  is  continueil  after 
written  notice  in  this  behalf  from  the  urban  authority.  It  was  held,  with  reference 
to  this  section,  that  the  expression  "  house  or  building  "  did  not  include  new  buildings 
in  course  of  erection  iipon  land  never  before  built  upon.  Williams  v.  Wallasey  Local 
Board,  16  Q.  B.  D.  718 ;  55  L.  J.  M.  C.  133 ;  55  L.  T.  (n.s.)  27 ;  34  W.  R.  517 ;  50  J.  P. 
582.    It  was  in  consequence  of  this  decision  that  the  enactment  in  the  text  was  passed. 

(6)  The  Public  Health  Act,  1875,  s.  4,  which  must  be  read  into  this  Act  (see 
section  2,  ante,  p.  531),  enacts  that  the  expression  "liouse"  includes  schools,  also 
factories  and  other  buildings  in  which  persons  are  employed.  There  is  no 
definition  of  the  word  "  building."  See  the  cases  as  to  what  is  a  house  or  a  building, 
ante,  p.  15.  Whether  a  structure  is  a  building  within  the  meaning  of  the  present 
section  or  not  is  a  question  of  fact  to  he  determined  by  the  justices,  provided  the 
thing  erected  is  of  such  a  nature  that  is  be  capable  of  being  a  building.  A  wooden 
structure  used  for  advertising  purposes,  that  was  9  feet  6  inches  long,  3  feet  wide, 
and  7  feet  high,  was  roofed  over  and  had  a  glass  front,  and  a  door  by  which  to  enter, 
and  was  fastened  to  the  ground  by  four  jaosts,  let  into  the  groimd  to  the  depth  of  9 
to  12  inches,  and  it  was  held  to  be  of  such  a  nature  that  it  was  capable  of  being  a 
building  within  the  meaning  of  this  section.  Leicester  {Mayor,  cfec,  of)  v.  Brown,  62 
L.  J.  M.  C.  22  ;  67  L.  T.  (n.s.)  686  ;  41  W.  R.  78  ;  57  J.  P.  70  ;  5  R.  35. 

(c)  The  word  "  street,"  as  defined  by  the  Public  Health  Act,  1875,  s.  4,  conte,  p.  12, 
includes  any  highway  (not  being  a  turnpike  road),  and  any  public  bridge  (not  being 
a  county  bridge),  and  any  road,  lane,  footway,  square,  court,  alley,  or  j^assage,  whetlier 
a  thoroughfare  or  not.  This  definition  is  incorporated  by  section  2  ante,  p.  531,  and 
consequently  the  Act  applies  to  any  road,  public  or  private,  whether  it  has  acquired 
the  character  of  a  street  in  the  ordinary  acceptation  of  the  term  or  not.  Indeed,  it 
was  the  very  object  of  the  Act  to  enable  an  urban  authority  to  exercise  some  control 
over  the  line  of  buildings  in  new  streets,  though  the  Act  is  defective  to  this  extent, 
that  there  will  be  no  such  control  over  the  earliest  buildings  in  the  street,  and  these 
may  really  fix  the  line  for  the  rest  of  the  street.  In  the  repealed  section  156  the  word 
street  had  its  ordinary  signification,  not  the  wider  meaning.  See  Reg.  v.  Fullford,  33 
L.  J.  M.  C.  122  ;  10  L.  T.  (n.s.)  346;  10  Jur.  (n.s.)  522  ;  12  W.  R.  715  ;  28 
J.  P.  357. 

A  house  at  the  corner  of  two  streets  may  be  in  both  streets  for  the  purposes  of  this 
enactment.  Gilbert  v.  Wandsworth  District  Board  of  Works,  60  L.  T.  (n.s.)  149  ;  53 
J.  P.  229.  See  also  London  County  Council  v.  Lawrance  [1893],  2  Q.  B.  228  ;  62 
L.  J.  M.  C.  176  ;  69  L.  T.  (n.s.)  344  ;  41  W.  R.  688  ;  57  J.  P.  617  ;  5  R.  494. 

(d)  The  respondent  began  to  erect  the  front  main  wall  of  a  new  house  in  a  street. 
At  that  time  B.  had  raised  the  front  main  wall  of  a  new  house,  which  he  was  erecting 
on  the  same  side  of  the  street  to  the  height  of  five  inches  above  the  ground.  It  did 
not  appear  to  what  extent  the  other  walls  of  B  .'s  house  had  been  built,  or  that  they 
were  connected  with  the  front  main  wall.  There  was  a  distance  of  about  300  or  400 
feet  between  the  two  houses,  and  there  was  no  other  house  between  them.  The  front 
main  wall  of  the  respondent's  house  was  6  feet  nearer  the  roadway  than  that  of  B.'s 
house.  It  was  held  that  the  respondent  had  not  committed  an  offence  against  the 
above  enactment.  Eavensthorpe  Local  Board  v.  Hinchcliffe,  24  Q.  B.  D.  168  ;  59 
L.  J.  M.  C.  19  ;  61  L.  T.  (n.s.)  80  ;  54  J.  P.  421.  The  grounds  of  this  decision 
were  :  (1)  that  there  was  not,  when  the  respondent  began  to  build,  any  front  main 
wall  of  a  house  or  building  on  B.'s  land  ;  and  (2)  that  the  words  "  house  on  either 
side  thereof"  mean  "a  house  within  some  near  distance,  within  some  degree  of 
proximity,  and  not  one  standing  some  considerable  distance  away."  (Per  Fry,  L.J.) 
See,  as  to  the  second  point,  the  case  of  Barloiv  v.  Kensington  {Vestry  of),  11  App. 
Cas.  257  ;  55  L.  J.  Ch.  680  ;  34  W.  R.  521,  decided  in  1886,  before  this  Act  was 
passed. 

At  the  junction  of  the  0.  and  C.  roads  a  house  was  erected  abutting  on  the 
footpath  of  C.  road.  The  main  entrance  of  the  house  was  in  0.  road.  At  a 
distance  of  64  feet  from  the  back  wall  of  the  premises  attached  to  the  house  in  C. 
road  was  situated  a  row  of  eleven  small  cottages  set  back  8  feet  from  C.  road.  The 
justices  on  an  information  against  the  owner  of  the  houses,  under  the  above  Act, 
held  that  the  house  in  question  was  both  in  C.  and  0.  roads,  and  the  cottages  were 
buildings  on  one  side  of  the  house  within  the  meaning  of  the  section,  and  convicted 
the  owner.    It  was  held  that  it  was  a  question  of  fact  for  the  justices  whether  the 
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house  in  question  was  or  was  not  in  both  roads,  and  also  whether  the  cottages  were     Note  to 
sufficiently  near  to  the  house  to  be  on  one  side  thereof  within  the  meaning  of  the   Section  3. 
Act,  and  that  the  conviction  must  be  affirmed.    Warren  v.  Mustard,  61  L.  J.  M.  C. 
18  ;  56  J.  P.  402. 

In  considering  what  is  the  front  main  wall  of  a  house  or  building  for  the  purposes 
of  this  section,  and  whether  such  house  or  building  is  on  either  side  of  or  in  the  same 
street  as  a  house  or  building  in  course  of  erection,  all  the  circumstances  of  the  case 
must  be  taken  into  consideration.  The  building  must  be  looked  at  as  a  whole  :  its 
character,  its  position,  its  distance  from  the  house  or  building  which  is  being  erected 
or  brought  forward  in  alleged  contravention  of  the  section  mnst  be  considered,  a 
particular  wing  or  other  projection  must  not  be  selected,  the  front  of  which  is  to  be 
treated  as  the  front  main  wall  which  is  to  give  the  governing  line  ;  nor  are  two 
buildings  necessarily  in  the  same  street  because  one  faces  the  same  road  or  street,  or 
a  continuation  of  the  same  road  or  street  as  the  other.  Attorney-General  v.  Edwards 
[1891],  1  Ch.  194 ;  63  L.  T.  (n.S.)  639. 

As  the  section  prohibits  a  house  or  building  being  brought  forward  beyond  the 
front  main  wall  of  the  house  or  building  "  on  either  side  thereof,"  this  includes  a 
case  where  there  are  buildings  only  on  one  side  of  the  proposed  new  house  or 
bitilding.  Leijton  Local  Board  v.  Gauston,  57  J.  P.  135.  See  also  London  County 
Council  V.  Lawrance,  supra.  Every  case  under  this  section  must  be  determined  with 
regard  to  its  own  particular  circumstances.  In  1856,  a  road  was  laid  out  on  a 
building  estate  and  from  time  to  time  houses  were  built  on  the  east  side  of  the  road 
so  as  to  form  a  continuous  line  of  btiiklings  close  up  to  that  side  of  the  road.  In 
1893,  T.  built  a  house  on  the  west  side  of  the  road,  but  set  back  more  than  10  feet 
from  the  roadway,  and  in  1894,  he  bought  a  strip  of  land  along  the  west  side  of  the 
road  to  the  north  of  his  house,  with  the  ol)ject  of  erecting  cottages  on  it.  The 
building  plans  showed  that  the  cottages  would  be  90  feet  distant  from  T.'s  house  and 
would  be  set  back  10  feet  from  the  roadway,  but  nearer  thereto  than  his  house.  The 
local  board  refused  to  approve  of  the  plans  for  that  reason,  and  it  was  held  that  a 
rule  nisi  for  a  mandamus  to  the  board  to  approve  the  plans  must  be  made  absolute 
as  there  was  no  necessity  that  the  cottages  should  under  the  circumstances  be  in  a 
line  with  T.'s  house.  lieg.  v.  Ormesby  Local  Board,  43  W.  R.  96.  It  is  immaterial 
that  adjoining  property  may  be  injured  by  the  erection  of  the  proposed  buildings  if 
the  section  is  inapplicable  upon  the  facts  as  to  the  buildings.  Thus,  where  houses 
on  one  side  of  a  proposed  new  building  were  set  back  62  feet  from  the  roadway,  and 
it  was  proposed  to  erect  the  new  house  at  a  distance  of  21  feet  only  from  the 
roadway  so  as  to  project  in  front  of  the  other  houses,  which  would  considerably 
diminish  their  value,  the  court  holding  that  they  were  not  on  the  facts  houses  in  the 
same  street  on  the  side  of  the  proposed  new  house,  made  absolute  a  rule  directing 
the  local  board  to  approve  of  the  plans  for  the  proposed  new  house.  Reg.  v.  Fuhvood 
Local  Board ;  Ex  parte  Livescy,  59  J.  P.  311  ;  72  L.  T.  (n.s.)  592. 

Where  a  railway  company  erected  a  station  beyond  the  general  line  of  buildings  in 
a  street  in  the  metropolis,  and  the  station  was  necessary  for  the  railway  and  was 
within  the  limits  of  deviation,  it  was  held  that  the  provisions  of  the  Metropolis 
Management  Acts  as  to  building  here  did  not  apply.  Gity  and  South  London  Raihvay 
Company  v.  London  County  Council  [1891],  2  Q.  B.  513  ;  60  L.  J.  M.  C.  99,  149  ;  65 
L.  T.  (n.s.)  362  ;  40  W.  R.  166  ;  56  J.  P.  6  ;  7  T.  L.  R.  462,  643.  This  decision  has 
since  been  followed  in  London  County  Council  v.  London  ScJiool  Bocml,  8  T.  L.  R. 
643  ;  40  W.  R.  572. 

(e)  It  will  be  observed  that  the  urban  authority  are  not  empowered  to  demolish  a 
building  erected  contrary  to  this  section,  nor  has  a  justice  power  to  make  an  order  to 
that  effect,  unless,  perhaps,  when  the  highway  is  obstructed.  See  Bagshaw  v.  Buxton 
Local  Board,  1  Ch.  D.  220  :  45  L.  J.  Ch.  260 ;  34  L.  T.  (n.s.)  112  ;  24  W.  R.  231  ;  40 
J.  P.  197. 

The  plaintiffs,  owners  of  a  house  and  area  situate  in  and  fronting  a  street,  altered 
the  front  of  the  house  by  throwing  out  bay  windows  projecting  beyond  the  street  line 
of  frontage,  but  not  beyond  the  limits  of  the  area.  After  the  completion  of  the  work 
the  defendants,  the  local  authority,  threatened  the  plaintifi's  with  summary  proceed- 
ings under  the  repealed  section  156.  The  plaintiffs  then  moved  ex  parte_  for  an 
injunction  to  restrain  the  defendants  from  taking  these  proceedings,  alleging— (1) 
that  as  the  alteration  had  been  made  over  their  own  property,  the  defendants  in 
threatening  proceedings  were  acting  ultra  vires ;  (2)  that  the  defendants,  having  had 
notice  of  the  ])laintifls'  intention  to  make  the  alterations,  were  l  iound  by  acquiescence  ; 
and  (3)  that  the  justices  had  no  Jurisdiction,  as  the  defendants  had  not  made  their 
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Note  to  complaint  within  six  montlis.  The  motion  was  refused  on  the  ground  that  the 
Section  3.  court  could  not  restrain  criminal  proceedings,  and  that  the  grounds  suggested  for 
interference  were  matters  of  defence  to  be  used  before  the  magistrates.  Kerr  v. 
Preston  {Corporation  of),  6  Ch.  D.  463  ;  46  L.  J.  Ch.  409  ;  25  W.  K.  265. 

The  words  of  this  paragraph  are  similar  to  those  of  the  repealed  section  156.  It 
was  held,  with  reference  to  that  section,  that  an  offence  to  which  the  penalty  was 
applicable  continued  as  long  as  the  addition  to  the  house  was  maintained  after  written 
notice  from  the  urban  authority,  notwithstanding  that  the  addition  Avas  completed 
before  the  notice  was  given.  Rumball  v.  Schmidt,  8  Q.  B.  D.  603  ;  46  L.  T.  (n.s.)  661  ; 
30  W.  E.  949  ;  46  J.  P.  567. 

The  penalty  will  be  recoverable  summarily  under  section  251  of  the  Public  Health 
Act,  1875,  ante,  p.  333. 

The  notice  will  be  given  and  authenticated  as  provided  by  sections  266,  267,  of 
that  Act. 
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29  &  30  Vict, 
c.  90. 

38  &  39  Vict, 
c.  55. 


(52  &  53  Vict.  Cap.  64.) 

An  Act  to  remove  doubts  as  to  the  Poioer  of  the  Local  Government  Board 
to  make  Regidations  respecting  Cholera.       [30th  August,  1889.] 

Whereas  under  section  fifty-two  of  the  Sanitary  Act,  1866,  and  section 
one  hundred  and  thirty  of  the  Public  Health  Act,  1875,  the  Local  Govern- 
ment Board  have  povv^er  to  make  regulations  with  a  view  to  the  treatment 
of  persons  affected  with  cholera  or  any  other  epidemic,  endemic,  or 
infectious  disease,  and  preventing  the  spread  of  cholera  and  such  other 
diseases,  both  on  land  and  water : 

And  whereas  the  Local  Government  Board,  Ireland,  have  like 
powers : 

And  whereas  doubts  have  arisen  as  to  the  extent  of  such  powers  as 
respects  authorities  and  vessels,  and  it  is  expedient  to  remove  such 
doubts  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  : 


Short  title 
and  construc- 
tion. 


1.  This  Act  may  be  cited  as  the  Pubhc  Health  Act,  1889. 

This  Act,  so  far  as  it  relates  to  England,  shall  be  construed  as  part  of 
section  one  hundred  and  thirty  of  the  Public  Health  Act,  1875,  and  as 
regards  that  part  of  the  county  of  London  to  which  section  fifty-two  of 
the  Sanitary  Act,  1866,  applies,  as  part  of  that  section. 

See  the  Public  Health  Act,  1875,  s.  130,  ante,  p.  147.  The  Sanitary  Act,  1866, 
has  now  been  repealed  by  the  Public  Health  (London)  Act,  1891,  which  re-enacts  for 
the  county  of  London,  section  130  of  the  Puljlic  Health  Act,  1875,  and  section  2  of 
this  Act. 


2.  Regulations  of  the  Local  Government  Board  made  in  relation  to 


^  -  ,  ^        cholera  and  choleraic  diarrhoea  in  pursuance  of  section  one  hundred  and 

Local  Govern-  -  -  -    -     _  -  - .     —    .  -     .      >-    .  . .       ^  „,     ,  «  ,  i 


Explanation 
of  powers  of 

ment  Boardto  t^^ii'^^y  of  the  Public  Health  Act,"  1875,  or  of  section  fifty-two  of  the 

makeregula-  Sanitary  Act,  1866,  may  provide  for  such  regulations  being  enforced 

0"^"*  n^'l?^' .  and  executed  by  the  officers  of  Customs  as  well  as  by  other  authorities 
88  &  39  Vict. 
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and  officers,  and  without  prejudice  to  the  generality  of  the  powers  con-  Section  2. 
ferred  by  the  said  sections  may  provide  for  the  detention  of  vessels  and  c.  55,  s.  130, 
of  persons  on  board  vessels,  and  for  the  duties  to  be  performed  by  pilots,  and  29  &  30 
masters  of  vessels,  and  other  persons  on  board  vessels  ;  ^  g°2'  ^' 

(2.)  Provided  that  the  regulations,  so  far  as  they  apply  to  the  officers 
of  Customs,  shall  be  subject  to  the  consent  of  the  Commissioners  of  Her 
Majesty's  Customs  ; 

(3.)  The  officers  of  Customs,  for  the  purpose  of  the  execution  of  any 
powers  and  duties  under  the  said  regulations,  may  exercise  any  powers 
conferred  on  such  officers  by  any  other  Act. 

f  The  Local  Government  Board  have  made  regulations  under  this  Act  rescinding 
previous  orders.    The  full  text  of  these  orders  is  set  out  in  Appendix  II.,  post. 

3.  In  this  Act  so  far  as  it  apphes  to  Ireland—  Application 

.111         IT-  pi-niT'-°  -Ireland. 

(a.)  Kererences  to  section  one  hundred  and  thirty  of  the  rublic 
Health  Act,  1875,  shall  be  read  and  construed  as  references  to 
section  one  hundred  and  forty-eight  of  the  Public  Health 
f  (Ireland)  Act,  1878  ; 

{h.)  The  expression  "  Local  Government  Board  "  shall  mean  the  Local  "^^^-'^ 
Government  Board  for  Ireland. 


THE  PUBLIC  BODIES  CORRUPT  PRACTICES  ACT,  1889. 

(52  &  53  YiCT.  Cap.  69.) 

An  Act  for  the  more  effectual  Prevention  and  Punishment  of  Bribery  and 
Corruption  of  and  by  Ilembers,  Oncers,  or  Servants  of  Corporations, 
Councils,  Boards,  Commissions,  or  other  Public  Bodies. 

[30th  August,  1889.] 

Whereas  it  is  expedient  more  effectually  to  provide  for  the  prevention  • 
and  punishment  of  bribery  and  corruption  of  and  by  members,  officers, 
or  servants  of  corporations,  councils,  boards,  commissions,  and  other 
public  bodies  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  ad^dce  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  : 

1.  (1.)  Every  person  who  shall  by  himself,  or  by  or  in  conjunction  P*^!:^™!^*^' 
with  any  other  person,  corruptly  solicit  or  receive,  or  agree  to  receive,  (a)  misdemc! 
for  himself,  or  for  any  other  person,  any  gift,  loan,  fee,  reward,  or 
advantage(6)  whatever  as  an  inducement  to,  or  reward  for,  or  otherwise 
on  account  of  any  member,  officer,  or  servant  of  a  public  body  as  in  this 
Act  defined,(6)  doing  or  forbearing  to  do  anything  in  respect  of  any 
matter  or  transaction  whatsoever,  actual  or  proposed,  in  which  the  said 
public  body  is  concerned,  shall  be  guilty  of  a  misdemeanor.(c) 

(a)  This  sub-section  applies  to  the  person  bribed  or  corrupted.  The  next  sub- 
section deals  with  the  person  bribing.  It  was  held  not  necessary  on  an  indictment  for  an 


536 


THE  PUBLIC  BODIES  COERUPT  PRACTICES  ACT,  1889. 


Note  to  offence  under  this  sub-section  to  prove  that  the  accused  at  the  time  of  the  commission 
Section  1.  of  the  alleged  offence  was  himself  a  member,  officer,  or  servant  of  a  public  body  as 
defined  by  this  Act,  the  alleged  offence  being  an  attempt  to  obtain  a  sum  of  money 
for  abstaining,  or  inducing  other  persons  to  abstain,  from  giving  evidence  on  an 
application  to  the  London  County  Council  for  a  music  and  dancing  license.  Reg.  v. 
Edivards,  59  J.  P.  88. 

(6)  For  the  definition  of  advantage,  public  body,  &c.,  see  section  7,  infra. 
(c)  This  misdemeanor  will  be  an  offence  which  may  be  tried  on  indictment  at 
quarter  sessions  (section  6).    The  penalty  is  prescribed  by  section  2. 

(2.)  Every  person  (a)  who  shall  by  himself,  or  by,  or  in  conjunction 
with  any  other  person,  corruptly  give,  promise,  or  offer  any  gift,  loan, 
fee,  reward,  or  advantage  (A)  whatsoever  to  any  person,  whether  for  the 
benefit  of  that  person  or  of  another  person,  as  an  inducement  to,  or 
reward  for,  or  otherwise  on  account  of  any  member,  officer,  or  servant 
of  any  public  body  as  in  this  Act  defined,  (i';)  doing  or  forbearing  to  do 
anything  in  respect  of  any  matter  or  transaction  whatsoever,  actual  or 
proposed,  in  which  such  public  body  as  aforesaid  is  concerned,  shall  be 
guilty  of  a  misdemeanor,  (c) 

(«)  The  word  person  includes  a  body  of  persons,  such  as  a  firm  or  joint  stock  com- 
pany.   See  section  7. 

(6)  See  the  definition  of  advantage,  public  body,  &c,,  in  section  7,  vifra, 
(c)  See  note  (c)  to  the  preceding  sub-section. 

offences  ^'^^  ^'  "^^"^  person  on  conviction  for  offending  as  aforesaid  shall,  at  the 
o  cnces.        discretion  of  the  court  before  which  he  is  convicted  (a) — 

(a.)  Be  liable  to  be  imprisoned  for  any  period  not  exceeding  two  years, 
with  or  without  hard  labour,  or  to  pay  a  fine  not  exceeding  five 
hundred  poimds,  or  to  both  such  imprisonment  and  such  fine  ; 
and 

(5.)  In  addition,  be  liable  to  be  ordered  to  pay  to  such  body,  (5)  and 
in  such  manner  as  the  court  directs,  the  amount  or  value  of  any 
gift,  loan,  fee,  or  reward  received  by  him  or  any  part  thereof  ; 
and 

(c.)  Be  liable  to  be  adjudged  incapable  of  being  elected  or  appointed 
to  any  public  office  (c)  for  seven  years  from  the  date  of  his  con- 
viction, and  to  forfeit  any  such  office  held  by  him  at  the  time 
of  his  conviction  ;  and 

{(i.)  In  the  event  of  a  second  conviction  for  a  like  offence  he  shall,  in 
addition  to  the  foregoing  penalties,  be  liable  to  be  adjudged  to 
be  for  ever  incapable  of  holding  any  public  office,  (c)  and  to  be 
incapable  for  seven  years  of  being  registered  as  an  elector,  or 
voting  at  an  election  either  of  members  to  serve  in  Parliament 
or  of  members  of  any  public  body,  and  the  enactments  for  pre- 
venting the  voting  and  registration  of  persons  declared  by 
reason  of  corrupt  practices  to  be  incapable  of  voting  shall  apply 
to  a  person  adjudged  in  pursuance  of  this  section  to  be  incapable 
of  voting  -,((1)  and 

(e.)  If  such  person  is  an  officer  or  servant  in  the  employ  of  any  public 
body  upon  such  conviction (e)  he  shall,  at  the  discretion  of  the 
court,  be  liable  to  forfeit  his  right  and  claim  to  any  com- 
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pensation  or  pension  to  which  he  would  otherwise  have  been  Section  2. 
entitled. 

(a)  The  court  will  be  either  the  court  of  quarter  sessions  (see  section  6),  or  the 
assizes,  or  Central  Criminal  Court.    The  offence  is  not  punishable  summarily. 

(b)  That  is,  the  public  body  as  defined  by  section  7  of  which  he  is  a  member,  officer, 
or  servant. 

(c)  As  to  what  is  a  public  office,  see  section  7. 

(rf)  The  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  37,  provides  that  every  person  who,  in  consequence  of  conviction,  or  of  the  report 
of  an  election  court  under  that  Act,  or  the  Municijial  Corporations  Act,  1882, 
Part  IV.,  or  under  any  other  Act  for  the  time  being  in  force,  relating  to  corrupt 
practices  at  an  election  for  any  public  office,  has  become  incapable  of  voting  at 
any  election,  whether  a  parliamentai-y  election  or  an  election  to  any  public  office, 
is  prohibited  from  voting  at  any  such  election,  and  his  vote  shall  be  void.  By 
section  39,  the  registration  officer  {i.e.,  the  clerk  of  the  county  council  or  town  clerk) 
in  every  county  and  borough  is  required  annually  to  make  out  a  list  of  persons 
disqualified  to  vote  by  reason  of  corrupt  practices,  and  to  send  this  list  to  the  over- 
seers of  every  parish  in  the  county  or  borough,  and  the  overseers  are  to  publish  this 
list,  and  omit  the  name  of  every  person  named  in  it  from  the  list  of  voters  prepared 
by  them.  By  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884 
(47  &  48  Vict.  c.  70),  s.  24,  the  town  clerk  of  every  municipal  borough  is  recjuired 
annually,  in  July,  to  make  out  a  list  of  persons  disqualified  by  corrupt  practices  to 
vote  at  a  municipal  election  in  the  borough,  and  to  send  a  copy  to  the  overseers  of 
every  parish  in  the  borough,  and  the  overseers  must  omit  the  names  of  the  persons 
named  therein  from  the  burgess  list.  It  seems  to  follow  from  the  text  that  the  lists 
prepared  by  clerks  of  the  peace  and  town  clerks  under  these  enactments  must  include 
the  names  of  all  persons  convicted  under  this  Act. 

(e)  This  consequence  will  apparently  follow,  whether  the  conviction  is  for  a  first  or 
a  subsequent  conviction. 

3.  (i-)  Where  an  offence  under  this  Act  is  also  punishable  under  any  Savings, 
other  enactment,  or  at  common  law,  such  offence  may  be  prosecuted  and 
punished  either  under  this  Act,  or  under  the  other  enactment,  or  at 
common  law,  but  so  that  no  person  shall  be  punished  twice  for  the  same 
offence. 

It  appears  from  Com.  Dig.  Officer  (N.),  that  all  officers,  whether  such  by  the 
common  law,  or  made  pursuant  to  statute,  are  punishable  for  corruption  or  oppressive 
proceedings,  according  to  the  nature  and  heinousness  of  the  offence,  either  l:>y  indict- 
ment, attachment,  action  at  the  suit  of  the  party  injured,  loss  of  their  offices,  &c.  It 
is  also  stated  that  bribery  of  an  officer  is  punishable  at  common  law  Ijy  fine  and  im- 
prisonment. It  is  unlikely,  however,  that  any  offence  which  is  within  the  terms  of 
this  Act  will  be  dealt  with  otherwise  than  as  herein  provided. 

(2.)  A  person  shall  not  be  exempt  from  punishment  under  this  Act  by 
reason  of  the  invalidity  of  the  appointment  or  election  of  a  person  to  a 
public  office. 

In  other  words,  the  Act  will  apply  to  the  corrupt  acts  of  members,  officers,  or 
servants  who  are  such  de  facto,  though  the  validity  of  their  election  or  appointment 
may  be  open  to  question. 

4.  A  prosecution  for  an  offence  under  this  Act  shall  not  be  Restriction 

instituted  except  by  or  with  the  consent  of  the  Attorney-General.  tion"^°''^'^"' 

It  is  entirely  in  the  discretion  of  the  Attorney-General  to  grant  or  refuse  his  con- 
sent. See  JEx  parte  Hurter,  47  J.  P.  724  ;  15  Cox  C.  C.  166.  But  for  the  provision 
in  the  text,  a  prosecution  could  have  been  started  by  any  person. 

(2.)  In  this  section  the  expression  "  Attorney-General  "  means  the 
Attorney  or  Solicitor-General  for  England,  and  as  respects  Scotland, 
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Section  4.  means  the  Lord  Advocate,  and  as  respects  Ireland,  means  the  Attorney 
or  Solicitor-General  for  Ireland. 


Application 
of  Act  to 
Scotland. 


5.  The  expenses  of  the  prosecution  of  an  olfence  against  this  Act  shall 
be  defrayed  in  like  manner  as  in  the  case  of  a  felony. 

By  7  Geo.  4,  c.  64,  s.  22,  the  court  before  which  any  person  shall  be  prosecuted  or 
tiied  for  any  felony  may  order  payment  of  the  expenses  of  the  prosecutor  and  his 
witnesses  in  attending  before  the  examining  magistrate  and  the  grand  jury,  and  in 
otherwise  carrying  on  the  prosecution.  By  section  25  these  expenses  are  payable  by 
the  treasurer  of  the  county.  By  29  &  30  Vict.  c.  52,  s.  1,  in  any  case  of  felony  the 
examining  magistrate  can  make  an  order  for  costs  and  expenses  of  the  prosecutor  and 
his  Avitnesses,  though  there  may  have  been  no  committal.  And  by  30  &  31  Vict.  c.  35, 
the  provisions  of  the  preceding  Acts  were  extended  to  the  expenses  of  witnesses  for 
the  defence  who  were  bound  over  to  appear  at  the  trial. 

Q,  A  court  of  general  or  quarter  sessions  shall  in  England  have  juris- 
diction to  inquire  of,  hear,  and  determine  an  offence  under  this  Act. 

It  seems  doubtful  whether  any  such  provision  was  necessary  to  give  jurisdiction 
to  the  quarter  sessions.  The  general  rule  with  regard  to  indictable  offence^  newly 
created  by  statute,  is  that  the  quarter  sessions  has  jurisdiction  unless  it  is  otherwise 
expressly  provided.  "'Archbold's  Quarter  Sessions,"  p.  912  ;  Com.  Dig.  "Justice  of 
the  Peace,"  13  (3) ;  and  see  B.  v.  Cock,  4  M.  &  S.  71. 

7.  In  this  Act — 

The  expression  "  public  body  "  means  any  council  of  a  county  or 
county  of  a  city  or  town,  any  council  of  a  municipal  borough,  also 
any  board,  commissioners,  select  vestry,  or  other  body  which  has 
power  to  act  under  aud  for  the  purposes  of  any  Act  relating  to  local 
government,  or  the  public  health,  or  to  poor  law,  or  otherwise  to 
administer  money  raised  by  rates  in  pursuance  of  any  public  general 
Act,  but  does  not  include  any  public  body  as  above  defined  existing 
elsewhere  than  in  the  United  Kingdom  :(a) 

The  expression  "  public  office  "  means  any  office  or  employment  of  a 
person  as  a  member,  officer,  or  servant  of  such  public  body  : 

The  expression  "  person "  includes  a  body  of  persons  corporate  or 
unincorporate  : 

The  expression  "  advantage  "  includes  any  office  or  dignity,  and  any 
forbearance  to  demand  any  money  or  money's  worth  or  valuable 
thing,  and  includes  any  aid,  vote,  consent,  or  influence,  or  pretended 
aid,  vote,  consent,  or  influence,  and  also  includes  any  promise  or 
procurement  of  or  agreement  or  endeavour  to  procure,  or  the  hold- 
ing out  of  any  expectation  of  any  gift,  loan,  fee,  reward,  or 
advantage,  as  before  deflned. 

(a)  This  definition  includes  all  sanitary  atithorities,  urban  and  rural. 

8.  In  the  application  of  this  Act  to  Scotland  the  sheriff  and  sheriff 
substitute  shall  have  jurisdiction  to  try  any  offence  under  this  Act  ;  and 

The  expression  "  misdemeanor  "  shall  mean  "  crime  and  offence  ;" 
aud 

The  expression  "  municipal  borough  "  shall  mean  any  "  burgh." 
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9.  The  provisions  of  the  Criminal  Law  and  Procedure  (Ireland)  Act,  Section  9. 
1887,  shall  not  apply  to  any  trial  under  the  provisions  of  this  Act.  50  &  51  vict. 

c.  20,  not  to 

10.  This  Act  may  be  cited  as  the  Public  Bodies  Corrupt  Practices 

under  Act.' 

Act,  1889.  Short  title. 


THE  INFECTIOUS  DISEASE  (NOTIFICATION)  ACT,  1889. 
(52  &  .53  YioT.  Cap.  72.) 

An  Act  to  provide  for  the  Notification  of  Infectious  Disease  to  Local 
Authorities.  [30th  August,  1889.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1  This  Act  may  be  cited  as  the  Infectious  Disease  (Notification)  Act,  ^^^^'^ 
1889. 

2.  This  Act  shall  extend—  Extent  of 
^                »                *                *                *                *  Act, 

(6.)  To  any  urban,  rural,  or  port  sanitary  district  after  the  adoption 
thereof. 

This  section  has  been  repealed  in  so  far  as  it  relates  to  London,  and  re-enacted  by 
the  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76). 

For  the  manner  in  which  the  Act  may  be  adopted,  see  section  5,  infra. 

3.  (1-)  Where  an  inmate  of  any  building(a)  used  for  human  habita-  Notification 
tion  within  a  district  to  which  this  Act  extends  is  suffering  from  an 
infectious  disease  to  which  this  Act  applies, (6)  then,  unless  such  building 

is  a  hospital  in  which  persons  suffering  from  an  infectious  disease  are 
received,  the  following  provisions  shall  have  effect,  that  is  to  say  ; — 

(a.)  The  head  of  the  family  to  which  such  inmate  (in  this  Act  referred 
to  as  the  patient)  belongs,  and  in  his  default  the  nearest  relatives 
of  the  patient  present  in  the  building  or  being  in  attendance  on 
the  patient,  and  in  default  of  such  relatives  every  person  in 
charge  of  or  in  attendance  on  the  patient,  and  in  default  of 
any  such  person  the  occupier  of  the  building(c)  shall,  as  soon 
as  he  becomes  aware  that  the  patient  is  suffering  from  an 
infectious  disease  to  which  this  Act  applies,  send  notice  thereof 
to  the  medical  officer  of  health  of  the  district  -.{d) 

(h.)  Every  medical  practitioner  attending  on  or  called  in  to  visit  the 
patient  shall  forthwith,  on  becoming  aware  that  the  patient  is 
suffering  from  an  infectious  disease  to  which  this  Act  applies, 
send  to  the  medical  officer  of  health  for  the  district  a  certi- 
tificf),te(6')  stating  the  name  of  the  patient,  the  situation  of  the 
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Section  3.  building,  and  the  infectious  disease  from  which,  in  the  opinion 

of  such  medical  practitioner,  the  patient  is  suffering. 

(2.)  Every  person  required  by  this  section  to  give  a  notice  or  certifi- 
cate who  fails  to  give  the  same,  shall  be  liable  on  summary  conviction 
in  manner  provided  by  the  Summary  Jurisdiction  Acts  to  a  fine  not 
exceeding  forty  shillings  ;(/) 

Provided  that  if  a  person  is  not  required  to  give  notice  in  the  first 
instance,  but  only  in  default  of  some  other  person,  he  shall  not  be  liable 
to  any  fine  if  he  satisfies  the  court  that  he  has  reasonable  cause  to 
suppose  that  the  notice  had  been  duly  given. (^) 

(a)  The  word  building  includes  ships,  vessels,  boats,  tents,  vans,  sheds,  or  similar 
structures  used  for  human  habitation.    See  section  13,  infra. 

(b)  The  diseases  to  which  the  Act  applies  are  enumerated  in  section  6.  The  Act 
may  be  extended  to  certain  other  diseases  under  section  7. 

(c)  The  persons  upon  whom  the  obligation  imposed  by  the  section  is  laid  are — (1)  the 
head  of  the  family  ;  (2)  The  nearest  relative  in  the  building  or  in  attendance  on  the 
patient  ;  (.3)  the  person  in  charge  of  the  patient  ;  and  (4)  the  occupier  of  the  building. 
(As  to  the  clefinition  of  occupier,  see  section  16.)  A  notice  by  one  of  these  persons 
avails  for  all  enumerated  later  in  the  foregoing  list,  but  apparently  not  for  any 
enumerated  earlier.  See  sub-section  (2).  Thus,  a  notice  given  by  the  head  of  the 
family  renders  it  unnecessary  for  the  relatives  to  give  a  notice.  But  a  notice  given 
by  the  relatives  does  not  free  the  head  of  the  family  from  the  consequences  of  himself 
failing  to  give  the  notice.  As  to  the  manner  in  which  notices  may  be  sent,  see 
section  8. 

(d)  There  is  no  provision  here,  as  in  section  4  (3),  for  the  case  where  there  are  two 
or  more  medical  officers. 

(e)  As  to  the  form  of  the  certificate  see  section  4  ;  as  to  the  manner  in  which  the 
certificate  may  be  sent,  see  section  8. 

(/)  The  Summary  Jurisdiction  Acts  are  the  11  &  12  Vict.  c.  43  ;  42  &  43  Vict, 
c.  49,  and  any  Act  amending  those  Acts,  or  either  of  them.  (Interpretation  Act, 
52  &  53  Vict.  c.  63,  s.  13  (7).) 

(g)  See  note  (c),  supra. 


As  to  forma        4.         The  Local  Government  Board  may  from  time  to  time  pre- 
and  case  of     scribe  forms  for  the  purpose  of  certificates  under  this  Act,  and  any 
medical        forms  SO  prescribed  shall  be  used  in  all  cases  to  which  they  apply,  (a) 
practitioners.      (^2.)  The  local  authority  shall  gratuitously  supply  forms  of  certificate 
to  any  medical  practitioner  residing  or  practising  in  their  district  who 
applies  for  the  same,  and  shall  pay  to  every  medical  practitioner  for  each 
certificate  duly  sent  by  him  in  accordance  with  this  Act  a  fee  of  two 
shillings  and  sixpence  if  the  case  occurs  in  his  private  practice,  and  of 
one  shilling  if  the  case  occurs  in  his  practice  as  medical  officer  of  any 
public  body  or  institution.  (5) 

(3.)  Where  in  any  district  of  a  local  authority  there  are  two  or  more 
medical  officers  of  health  of  such  authority  a  certificate  under  this  Act 
shall  be  given  to  such  one  of  those  officers  as  has  charge  of  the  area  in 
which  is  the  patient  referred  to  in  the  certificate,  or  to  such  other  of  those 
officers  as  the  local  authority  may  from  time  to  time  direct. 

(a)  These  forms  have  been  prescribed. 

(6)  Questions  have  arisen  as  to  what  constitutes  a  public  body  or  institution.  The 
expression,  no  doubt,  includes  a  public  hospital  or  infirmary,  and  a  workhouse,  but 
not,  it  is  submitted,  a  private  hospital  to  which  patients  are  admitted  for  jjayment, 
nor  a  medical  club  or  provident  dispensary. 
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5.  (10  The  local  authority  of  any  urban,  rural,  or  port  sanitary    Section  5. 
district  may  adopt  this  Act  by  a  resolution  passed  at  a  meeting  of  such  Adoption  of 
authority,(a)  and  fourteen  clear  days  at  least       before  such  meeting  Act  in  urban 
special  notice  of  the  meeting,  and  of  the  intention  to  propose  such  resolu-  ^[strict^ 
tion,(c)  shall  be  given  to  every  member  of  the  local  authority,  and  the 
notice  shall  be  deemed  to  have  been  duly  given  to  a  member  if  it  is  either : 
(a.)  Given  in  the  mode  in  which  notices  to  attend  meetings  of  the 

local  authority  are  usually  given, (cZ)  or 
(h.)  Where  there  is  no  such  mode,(e)  then  signed  by  the  clerk  of  the 
local  authority  and  delivered  to  the  member,  or  left  at  his 
usual  or  last  known  place  of  abode  in  England,  or  forwarded 
by  post  in  a  prepaid  letter  addressed  to  the  member  at  his  usual 
or  last  known  place  of  abode  in  England. (/) 

(2.)  A  resolution  adopting  this  Act  shall  be  published  by  advertisement 
in  a  local  newspaper,  and  by  handbills,  and  otherwise  in  such  manner  as 
the  local  authority  think  sufficient  for  giving  notice  thereof  to  all  persons 
interested,  and  shall  come  into  operation  at  such  time,  not  less  than  one 
month  after  the  first  publication  of  the  advertisement  of  the  resolution  as 
the  local  authority  may  fix,  and  upon  its  coming  into  operation  this  Act 
shall  extend  to  the  district. 

(3.)  A  copy  of  the  resolution  shall  be  sent  to  the  Local  Government 
Board  when  it  is  published. 

(a)  The  meeting  need  not  be  a  special  meeting,  but  whether  it  is  special  or 
ordinary,  the  provisions  of  the  section  as  to  special  notice  of  it  must  be  strictly 
observed. 

(b)  This  means  fourteen  days  exclusive  of  the  day  of  giving  notice  and  of  the 
date  of  the  meeting.  Thus,  if  a  meeting  were  to  be  held  on  the  16th  of  a  month 
containing  31  days,  the  last  day  upon  which  a  notice  for  that  meeting  could  be  given 
under  this  section  would  be  the  31st.  See  Zouch  v.  Emiisey,  4  B.  &  Aid.  522  ;  Beg.  v. 
J  J.  of  Salop,  8  A.  &  E.  173  ;  7  L.  J.  M.  C.  56. 

(c)  As  a  resolution  cannot  be  proposed  except  by  a  meml)er,  it  might  be  inferred 
from  this  that  tlie  notice  must  be  given  by  the  member  intending  to  propose  it, 
but  it  is  to  be  gathered  from  the  rest  of  the  section  that  the  member  is  to  give 
notice  of  his  intention  to  the  clerk,  and  the  clerk  is  to  send  out  notice  to  the 
other  members. 

{d)  Notice  to  attend  meetings  of  the  local  authority  are  given  in  various  ways.  If 
the  authority  is  a  municipal  corporation,  the  notice  is  given  in  manner  j^rovided  by 
the  Municipal  Corporations  Act,  1882,  Schedule  II.,  rule  6,  i.e.,  by  summons  to 
attend  the  meeting  specifying  the  business  to  be  transacted,  and  left  or  delivered  by 
post  in  a  registered  letter  at  the  usual  place  of  abode  of  every  member  of  the 
council.^  In  the  case  of  a  district  council  other  than  a  town  council  the  summoning 
and  notice  of  a  meeting  depends  upon  the  regulations  of  the  council  made  under  the 
Public  Health  Act,  1875,  Schedule  I.,  rule  1,  and  section  59  of  the  Local  Government 
Act,  1894,  post. 

(e)  It  is  difficult  to  suggest  any  case  to  which  these  words  can  apply. 

(/)  There  is  nothing  in  the  Act  providing  for  the  effect  of  an  irregularity  in  the 
preliminary  steps  under  this  section.  Quare,  would  such  an  irregularity  affect  the 
validity  of  the  resolution  and  the  application  of  the  Act  in  the  district  ?  The 
Act  is  defective  also  in  that  it  does  not  provide  for  the  convenient  proof  of  the 
adoption  of  the  Act,  though  this  will  apparently  always  be  necessary  in  legal 
proceedings.  A  copy  of  the  minute  authenticated  in  the  manner  prescribed  by  law 
for  proof  of  the  minutes  of  the  local  authority  must  apparently  be  produced  in  every 
case. 


6.  In  this  Act  the  expression  "  infectious  disease  to  which  this  Act  Definition  of 
applies"  means  any  of  the  following  diseases,  namely,  small  pox,  cholera,  "?fectious 
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Section.  6.  diphtheria,  membranous  croup,  erysipelas,  the  disease  known  as  scarlatina 
or  scarlet  fever,  and  the  fevers  known  by  any  of  the  following  names, 
typhus,  typhoid,  enteric,  relapsing,  continued,  or  puerperal,  and  includes, 
as  respects  any  particular  district,  any  infectious  disease  to  which  this 
Act  has  been  applied  by  the  local  authority  of  the  district  in  manner 
provided  by  this  Act. 

The  manner  provided  by  this  Act  is  stated  in  the  next  section. 


Power  to  local 
authority 
to  extend 
definition  of 
infectious 
disease. 


7.  (1.)  The  local  authority  of  any  district  to  which  this  Act  extends 
may  from  time  to  time,  by  a  resolution  passed  at  a  meeting  of  such 
authority  where  the  like  special  notice  of  the  meeting  and  of  the  intention 
to  propose  the  resolution  has  been  given  as  is  required  in'  the  case  of  a 
meeting  held  for  adopting  this  Act,  (a)  order  that  this  Act  shall  apply  in 
their  district  to  any  infectious  disease  other  than  a  disease  specifically 
mentioned  in  this  Act.  (6) 

(a)  Before  the  local  authority  can  extend  the  definition  of  infections  disease  as 
herein  mentioned,  the  j^rovisions  of  section  5,  ante,  mnst  be  observed,  as  in  the  case 
of  the  adoption  of  the  Act.  (See  that  section  and  the  notes  thereto.)  But  see  sub- 
section (6),  infra,  as  to  cases  of  emergency. 

(&)  Tliis  provision  enables  a  local  anthority  to  include  in  the  definition  of  infections 
disease  a  disease  not  mentioned  in  section  6,  such  as  measles.  This  has  been  done  in 
some  cases  of  epidemic.  The  order  must  be  confirmed  by  the  Local  Government 
Board.    See  sub-section  (3),  infra. 

(2.)  Any  such  order  may  be  permanent  or  temporary,  and  if  tem- 
porary, the  period  during  which  it  is  to  continue  in  force  shall  be 
specified  therein,  and  any  such  order  may  be  revoked  or  varied  by  the 
local  authority  which  made  the  same. 

(3.)  An  order  under  this  section  and  the  revocation  and  variation  of 
any  such  order  shall  not  be  of  any  validity  until  approved  by  the  Local 
Government  Board. 

To  this  general  statement  there  is  an  imj^ortant  exception,  viz.,  in  cases  of  emergency. 
See  sub-section  (6),  infra. 

(4.)  When  it  is  so  approved,  the  local  authority  shall  give  public 
notice  thereof  by  advertisement  in  a  local  newspaper  and  by  handbills, 
and  otherwise  in  such  manner  as  the  local  authority  think  sufficient  for 
giving  information  to  all  persons  interested.  They  shall  also  send  a  copy 
thereof  to  each  registered  medical  practitioner  whom,  after  due  inquiry, 
they  ascertain  to  be  residing  or  practising  in  their  district. 

The  local  authority  have  a  duty  cast  upon  them  to  ascertain  the  names  of  all  medical 
practitioners  in  their  district,  whether  practising  or  only  residing  there.  After  the 
Act  has  been  in  operation  for  some  time  the  names  of  the  medical  practitioners  will 
be  readily  ascertained  from  the  notices  sent  in  by  them  under  this  Act ;  but  this 
hardly  applies  to  medical  men  residing  but  not  practising  in  the  district. 

(5.)  The  said  order  shall  come  into  operation  at  such  date  not  earlier 
than  one  week  after  the  publication  of  the  first  advertisement  of  the 
approved  order  as  the  local  authority  may  fix,  and  upon  such  order 
coming  into  operation,  and  during  the  continuance  thereof,  an  infectious 
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disease  mentioned  in  such  order  shall,  within  the  district  of  the  authority,  Section  7 
be  an  infectious  disease  to  which  this  Act  applies. 

And  notices  of  this  disease  must  be  given  under  this  Act  as  in  the  case  of  one  of 
the  diseases  specified  in  section  6,  ante,  p.  541. 

(6.)  In  the  case  of  emergency  three  clear  days'  notice  under  this 
section(a)  shall  be  sufficient,  and  the  resolution  shall  declare  the  cause  of 
such  emergency  and  shall  be  for  a  temporary  order,  and  a  copy  thereof 
shall  be  forthwith  sent  to  the  Local  Government  Board  and  adver- 
tised, (&)  and  the  order  shall  come  into  operation  at  the  expiration  of  one 
week  from  the  date  of  such  advertisement,  but  unless  approved  by  the 
Local  Government  Board  shall  cease  to  be  in  force  at  the  expiration  of 
one  month  after  it  is  passed,  or  any  earlier  date  fixed  by  the  Local 
Government  Board. 

(«)  This  means  that  instead  of  a  fourteen  clear  days'  notice  such  as  is  required 
under  section  5,  or  section  7  (1),  three  clear  days'  notice  of  the  meeting  and  of  the 
intention  to  propose  the  resohition  will  be  sufficient,  but  the  resolution  must  declare 
the  cause  of  the  emergency,  such  as  the  outbreak  or  extent  of  an  epidemic  of 
measles,  &c. 

(6)  The  approval  of  the  Local  Government  Board  is  not  required  except  as  after- 
wards provided  in  the  sub-section.  The  advertisement  must  be  forthwith,  not  after 
approval,  as  in  the  ordinary  case  under  sub-section  (4). 

(7.)  The  approval  of  the  Local  Government  Board  shall  be  conclusive 
evidence  that  the  case  was  one  of  emergency. 

This  approval  is  not  absolutely  necessary  except  for  the  purpose  of  keeping  the 
order  in  force  after  a  month.  But  if  such  approval  is  given  the  order  will  remain  in 
force,  and  the  fact  of  emergency  cannot  be  disputed  in  any  way. 

8.  (!•)  A  notice  or  certificate  for  the  purposes  of  this  Act  shall  be  in  Notices  and 
writing  or  print,  or  partly  in  writing  and  partly  in  print ;  and  for  the  certificates, 
purposes  of  this  Act  the  expression  "  print "  includes  any  mechanical 
mode  of  reproducing  words. 

See  also  section  20  of  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  and  note 
that  although  that  Act  was  passed  on  the  same  day  as  this  Act,  it  did  not  come  into 
operation  until  the  1st  January,  1890.    See  section  42. 

(2.)  A  notice  or  certificate  to  be  sent  to  a  medical  officer  of  health  in 
pursuance  of  this  Act  may  be  sent  by  being  delivered  to  the  officer  or 
being  left  at  his  office  or  residence,  or  may  be  sent  by  post  addressed  to 
him  at  his  office  or  at  his  residence. 

This  refers  to  the  notices  given  by  private  persons  and  the  certificate  sent  by 
medical  practitioners  under  section  3. 

If  the  notice  is  sent  by  post  the  letter  need  not  be  registered,  but  it  may  be 
prudent  to  register  the  letter,  in  order  that  proof  of  the  posting  may  be  forthcoming 
if  required.    See  section  26  of  the  Interpretation  Act,  1889  (52  <&  53  Vict.  c.  63). 


9.  Any  expenses  incurred  by  a  local  authority  in  the  execution  of  Expenses, 
this  Act  shall  be  paid  as  part  of  the  expenses  of  such  authority  in  the 
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Section  9.   execution  of  the  Acts  relating  to  public  health,  and  in  the  case  of  a  rural 
authority  shall  be  general  expenses. 

In  the  case  of  an  urban  authoiity  the  expenses  will  be  payable  out  of  the  general 
district  fund.  In  the  case  of  a  rural  authority  the  expense  will  be  paid  as  general 
expenses,  as  to  which  see  section  229  of  the  Public  Health  Act,  1875,  ayite,  p.  308. 


*  *  *  *  * 

Section  10  applied  only  to  London,  and  was  repealed  and  re-enacted  by  the  Public 
Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76). 


Non-disquali-  ^  payment  made  to  any  medical  practitioner  in  pursuance  of 

niedieal  officer  ^^^^^  shall  not  disqualify  that  practitioner  for  serving  as  member  of 
by  receipt  of  the  council  of  any  county  or  borough,  or  as  member  of  a  sanitary 
fees.  authority,  or  as  guardian  of  a  union,  or  in  any  municipal  or  parochial 

office,  (a) 

Where  a  medical  practitioner  attending  on  a  patient  is  himself  the 
medical  officer  of  health  of  the  district,  he  shall  be  entitled  to  the  fee  to 
which  he  would  be  entitled  if  he  were  not  such  medical  officer. 

(a)  But  for  this  provision  a  medical  practitioner,  who  was  a  member  of  a  sanitary 
authority,  might  have  been  brought  within  the  jjrovisions  of  those  statutory  enact- 
ments which  forljid  a  member  of  such  authority  to  accept  or  hold  any  office  or  place 
of  profit  under  such  authority,  or  to  be  concerned  in  any  contract  with  such  authority. 
See,  for  example,  the  Municipal  Corporations  Act,  1882,  s.  12,  and  the  Local 
Government  Act,  1894,  s.  46. 

^2  ***** 

Section  12  related  to  the  application  of  the  Act  to  Woolwich.  It  was  repealed  and 
re-enacted  by  the  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76). 


Application  (^1.)  The  provisions  of  this  Act  shall  apply  to  every  ship, 

vessels  tents   vessel,  boat,  tent,  van,  shed,  or  similar   structure  used  for  human 
&c.    '       '  habitation,  in  like  manner  as  nearly  as   may  be  as  if  it  were  a 
building,  (a) 

(2.)  A  ship,  vessel,  or  boat,  lying  in  any  river,  harbour  or  other 
water  not  within  the  district  of  any  local  authority  within  the  meaning 
of  this  Act  shall  be  deemed  for  the  purposes  of  this  Act  to  be  within  the 
district  of  such  local  authority  as  may  be  fixed  by  the  Local  Government 
Board,  and  where  no  local  authority  has  been  fixed,  then  of  the  local 
authority  of  the  district  which  nearest  adjoins  the  place  where  such  ship, 
vessel,  or  boat  is  lying. (5). 

(3.)  This  section  shall  not  apply  to  any  ship,  vessel,  or  boat  belonging 
to  any  foreign  Government. 

(a)  See,  however,  section  15,  post,  which  exempts  Crown  ships  and  buildings  ;  and 
see  sub-section  (3),  infra. 

(b)  The  words  of  this  sub-section  are  very  similar  to  those  of  section  110  of  the 
Public  Health  Act,  1875,  ante,  p.  129.  It  seems  to  be  doubtful  whether  the  words 
apj)ly  to  a  ship  on  the  sea. 
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14r.  Where  this  Act  is  put  in  force  in  any  district  in  which  there  Section  14. 
is  a  local  Act  for  the  hke  purpose  as  this  Act,  the  enactments  of  such  Saving  for 
local  Act,  so  far  as  they  relate  to  that  purpose,  shall  cease  to  be  in  local  Act. 
operation. 

See  a  list  of  towns  which  have  substituted  the  provisions  of  this  Act  for  those  con- 
tained in  their  Local  Acts  (23rd  Ann.  Rep.  L.  G.  B.  clxiii). 

15.  Nothing  in  this  Act  shall  extend  to  any  building,  ship,  vessel,  ^£^q^qP^^^°° 
boat,  tent,  van,  shed,  or  similar  structure  belonging  to  Her  Majesty  the  buildings. 
Queen,  or  to  any  inmate  thereof. 

As  to  the  application  of  the  Act  to  ships,  tents,  &c.,  see  section  13,  ante. 

16.  In  this  Act— 

The  expression  "  local  authority "  means  each  of  the  following  Definitions. 
^    authorities  ;  that  is  to  say, — 

*  *  *  -x-  *  * 

(c.)  An  urban  or  rural  sanitary  authority  in  England  within  the 

meaning  of  the  Public  Health  Acts  ;  and 
(d.)  The  port  sanitary  authority  of  any  port  sanitary  district  in 

England,  {a) 

****** 

The  expression  "  urban  or  rural  district "  means  the  district  for  which 
any  such  urban  or  rural  sanitary  authority  is  elected  : 

The  expression  "  port  sanitary  district "  means  the  port  sanitary 
district  of  London(&)  and  any  port  or  part  of  a  port  for  which  a 
port  sanitary  authority  has  been  constituted  under  the  Public 
Health  Acts,  and  any  such  port  sanitary  district  shall  form  no 
part,  for  the  purposes  of  this  Act,  of  any  urban  or  rural  district  : 

The  expression  "  occupier "  includes  a  person  having  the  charge, 
management,  or  control  of  a  building,  (c)  or  of  the  part  of  a  building 
in  which  the  patient  is,  and  in  the  case  of  a  house  the  whole  of 
which  is  let  out  in  separate  tenements,  or  in  the  case  of  a  lodging- 
house  the  whole  of  which  is  let  to  lodgers,  the  person  receiving  the 
rent  payable  by  the  tenants  or  lodgers  either  as  his  own  account  or 
as  the  agent  of  another  person,  (d)  and  in  the  case  of  a  ship,  vessel, 
or  boat,  the  master  or  other  person  in  charge  thereof. (t') 

Those  portions  of  the  above  section  which  related  to  London  have  been  repealed 
with  the  exception  of  the  reference  to  the  port  of  London,  by  54  &  55  Vict.  c.  76. 
The  section  is  set  out  above  in  so  far  as  it  is  still  in  force. 

(a)  As  to  the  constitution  of  port  sanitary  districts,  see  the  Public  Health  Act, 
1875,  s.  287,  ante,  p.  384. 

(b)  See  now  as  to  the  port  sanitary  district  of  London  (54  &  55  Vict.  c.  76),  s.  Ill, 
which  re-enacts  section  291  of  the  Public  Health  Act,  1875,  now  repealed. 

(c)  As  to  what  is  included  in  the  term  "building,"  see  section  13,  ante. 

{(1)  As  to  an  agent  receiving  the  rents,  see  pei-  Blackbuen,  J.,  in  Coolc  v.  Montague, 
L.  R.  7  Q.  B.  418  ;  41  L.  J.  M.  C.  149  ;  37  J.  P.  53  ;  St.  Helen's  {Mayor,  d-c,  o/)  v. 
Kirkham,  16  Q.  B.  D.  403  ;  34  W.  R.  440  ;  50  J.  P.  647.  As  to  a  receiver  appointed 
by  the  court,  see  Baciq)  (Corporation  of)  v.  Smith,  44  Ch.  D.  395  ;  59  L.  J.  Ch.  518  ; 
63  L.  T.  (n.s.)  195  ;  38  W.  R.  697. 

(g)  It  seems  to  follow  from  this  definition  that  if  part  only  of  a  house  is  let,  the 
tenant  or  lodger  occupying  such  part  is  the  occupier  ;  it  is  only  when  the  whole  is 
let  that  the  owner  or  his  agent  is  to  be  deemed  to  be  the  occupier. 

2n 


546 


THE  INFECTIOUS  DISEASE  (NOTIFICATION)  ACT,  1889. 


Section  17. 

Application 
of  Act  to 
Scotland. 


17.  In  the  application  of  this  Act  to  Scotland — 

The  expression  "  Local  Government  Board  "  shall  mean  Board  of 
Supervision  : 

The  expression  "  Summary  Jurisdiction  Acts  "  shall  mean  the  Sum- 
mary Jurisdiction  (Scotland)  Acts,  1864  and  1881,  and  any  Act 
amending  the  same  : 

The  expression  "  local  authority  "  shall  mean  the  local  authority  as 
defined  by  the  Public  Health  (Scotland)  Act,  1867,  and  any  Act 
amending  the  same  : 

The  expression  "  England  "  in  section  five  shall  mean  Scotland  : 

The  powers  contained  in  this  Act  shall  be  in  addition  to  and  not  in  lieu 
of  any  powers  existing  in  any  local  authority  by  virtue  of  any 
general  or  local  Act. 


Application       1Q   This  Act  shall  apply  to    Ireland,  with  the  following  modi- 

of  Act  to  i2       i  •  J.  J.    ^  O 

Ireland.         fications  : 

(1.)  In  this  Act,  unless  the  context  otherwise  requires — 

The  expression  "  Local  Government  Board  "  means  the  Local  Govern- 
ment Board  for  Ireland  : 

The  expression  "  local  authority  "  means  an  urban  or  rural  sanitary 
41  &  42  Vict.  authority  within  the  meaning  of  the  Public  Health  (Ireland)  Act, 
c.  52.  1878  : 

The  word  "  district "  means  urban  sanitary  district  or  rural  sanitary 
district,  as  the  case  may  be,  within  the  meaning  of  the  said  Act : 

The  expression    clerk  of  the  local  authority  "  includes,  in  the  case  of 
an  urban  sanitary  authority,  town  clerk  and  secretary. 

(2.)  References  to  a  place  of  abode  in  England  shall  be  construed  to 
refer  to  a  place  of  abode  in  Ireland. 

(3.)  OfiPences  under  this  Act  may  be  prosecuted,  and  fines  under  this 
Act  may  be  recovered,  in  manner  directed  by  the  Summary  Jurisdiction 
Acts,  before  a  court  of  summary  jurisdiction  constituted  in  the  manner 
mentioned  in  the  two  hundred  and  forty-ninth  section  of  the  Public 
41  &  42  Vict.  Health  (Ireland)  Act,  1878. 

c.  52. 


THE  PUBLIC  HEALTH  (BATING  OF  OEOHAEDs)  ACT,  1890. 
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THE  PUBLIC  HEALTH  (RATING  OF  ORCHARDS)  ACT,  1890. 

(53  &  54  Vict.  Cap.  17.) 

An  Act  to  amend  the  Laws  relating  to  the  Rating  of  Orchards  for  Sanitary 
Purposes.  [25th  July,  1890.] 

Whereas  it  is  enacted  by  section  two  hundred  and  eleven  (1)  (i.)  and 

section  two  hundred  and  thirty  of  the  Public  Health  Act,  1875,  that  38  &  39  Vict. 

"  the  occupier  of  any  land  used  as  arable,  meadow,  or  pasture  ground  ^' 

only,  or  as  woodlands,  market  gardens,  or  nursery  grounds,"  shall  be 

assessed  to  the  general  district  rate  in  an  urban  district  or  to  a  separate 

rate  levied  in  respect  of  special  expenses  within  the  meaning  of  the  said 

Act  in  a  rural  district,  in  the  proportion  of  one-fourth  part  only  of  the 

net  annual  value  or  rateable  value  of  such  land  : 

And  whereas  doubts  have  arisen  whether  orchards  are  or  are  not 
included  among  the  lands  to  which  the  aforesaid  exemptions  apply  : 

And  whereas  it  is  expedient  to  remove  such  doubts,  and  to  render  the 
practice  of  assessment  uniform,  and  to  relieve  orchards  from  all  liability 
to  be  assessed  for  sanitary  purposes  at  a  higher  rate  than  other  cultivated 
lands  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

Section  211  of  tlie  Public  Health  Act,  1875,  ante,  p.  282,  is  the  section  which  deals 
with  the  assessment  and  levying  of  general  district  rates  by  urban  authorities.  It 
provides  that  such  rates  shall  be  made  and  levied  on  the  occupier  of  all  kinds  of 
property  for  the  time  being  by  law  assessable  to  any  rate  for  the  relief  of  the  poor, 
and  shall  be  assessed  in  the  full  net  annual  value  of  such  property  ascertained  by 
the  valuation  list  for  the  time  being  in  force.  This  general  provision  is  subject  to 
certain  exceptions,  one  of  which  is  contained  in  sub-section  (1)  (&.),  and  is  as  follows  : 
— The  owner  of  any  tithes,  or  of  any  tithe  commutation  rentcharge,  or  the  owner  of 
any  land  used  as  arable,  meadow,  or  pasture  ground  only,  or  as  woodlands,  market 
gardens,  or  nursery  grounds,  and  the  occupier  of  any  laud  covered  with  water,  or 
used  only  as  a  canal  or  towing-path  for  the  same,  or  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliament  for  public  conveyance,  shall  be  assessed  in 
respect  of  the  same  in  the  proportion  of  one-fourth  part  only  of  such  net  annual  value 
thereof. 

Section  230  of  the  Public  Health  Act,  1875,  ante,  p.  310,  provides  for  the  mode  in 
which  a  rural  sanitary  authority  are  to  raise  contributions  from  the  several  parishes 
and  contributory  j)laces  within  their  district.  Precepts  are  issued  to  the  overseers 
requiring  them  to  pay  so  much  for  general  expenses  chargeable  equally  on  the  whole 
district,  and  so  much  for  special  expenses  chargeable  only  upon  one  or  more  con- 
tributory places.  The  section  goes  on  to  provide  as  follows  : — The  overseers  shall 
comply  with  the  requisitions  of  such  precept  by  j^aying  the  contributions  required  in 
respect  of  general  expenses  out  of  the  poor  rate  of  their  respective  parishes,  and  with 
respect  to  special  expenses  by  raising  the  contribution  required  by  the  levy  (in  the 
case  of  an  entire  parish  on  the  whole  of  such  parish,  and  in  the  case  of  a  contributory 
place  or  part  of  a  contributory  place  forming  part  of  a  parish,  by  the  levy  on  such 
place,  or  such  part  thereof,  exclusive  of  the  rest  of  the  parish)  of  a  separate  rate  in 
the  same  manner  as  if  it  were  a  rate  for  the  relief  of  the  poor,  with  this  exception  ; 
(namely), 

That  the  owner  of  any  tithes,  or  of  any  tithe  commutation  rentcharge,  or  the 
occupier  of  any  land  used  as  arable,  meadow,  or  pasture  ground  only,  or  as 
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woodlands,  market  gardens,  or  nursery  grounds,  and  the  occupier  of  any  land 
covered  with  water,  or  used  as  a  canal  or  towing-path  for  the  same,  or  as  a 
railway  constructed  under  the  powers  of  any  Act  of  Parliament  for  public 
conveyance,  shall,  where  a  special  assessment  is  made  for  the  purpose  of  such 
rate,  be  assessed  in  respect  of  one-fourth  part  only  of  the  rateable  value 
thereof,  or  where  no  special  assessment  is  made,  shall  pay  in  respect  of  the 
said  property  one-fourth  part  only  of  the  rate  in  the  pound  payable  in  respect 
of  houses  and  other  property. 

The  present  Act  has  simply  the  effect  of  inserting  the  word  "orchards"  after 
"  woodlands." 

It  has  been  held  by  the  Court  of  Appeal  that  the  greenhouses  used  by  a  market 
gardener  for  growing  fruit  and  vegetables  for  sale  are  within  the  section  as  being  a 
market  garden  or  nursery  ground.  Purser  v.  Worthing  Local  Board,  18  Q.  B.  D. 
818  ;  56  L.  J.  M.  C.  78  ;  35  W.  R.  682  ;  51  J.  P.  596  ;  3  T.  L.  R.  509,  636. 

Section  1.      1^  From  and  after  the  first  day  of  October,  one  thousand  eight 
Amendment   hundred  and  ninety,  section  two  hundred  and  eleven,  sub-section  one, 
of  38  &  39     and  section  two  hundred  and  thirty  of  the  Public  Health  Act,  1875, 
s^2^il*(l)%  )  s^^^^  be  read  and  construed  as  if  the  word  "  orchards  "  was  inserted  in 
and  s.  230.  '   each  of  those  sections  after  the  word  "  woodlands."    Provided  that 
nothing  in  this  Act  shall  apply  to  any  rate  made  under  either  of  the  said 
sections  on  or  before  the  first  day  of  October,  one  thousand  eight  hundred 
and  ninety. 

The  effect  of  this  enactment  has  been  already  stated. 

Short  title.        2.  This  Act  may  be  cited  as  the  Public  Health  (Rating  of  Orchards) 
Act,  1890. 


THE  INFECTIOUS  DISEASE  (PREVENTION)  ACT,  1890. 

(53  &  54  Vict.  Cap.  34.) 

An  Act  to  prevent  the  spread  of  Infectious  Disease.  } 

[4th  August,  1890.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  | 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  |' 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  I 
as  follows  : 

Short  title.        \^  This  Act  may  be  cited  as  the  Infectious  Disease  (Prevention)  Act,  \ 
1890. 

Definitions.        2,  Expressions  used  in  this  Act  shall,  unless  the  context  otherwise 
requires,  have  the  same  meaning  as  the  like  expressions  used  in  the 
Infectious  Disease  (Notification)  Act,  1889  ;(a)  and  the  provisions  of  I 
this  Act  shall  apply  to  the  infectious  diseases  specifically  mentioned  in  ! 
that  Act,  (6)  and  may  be  applied  to  any  other  infectious  disease  in  the 
same  manner  as  that  Act  may  be  applied  to  such  disease,  (c) 
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In  this  Act—  Section 

"  Dairy  "  shall  include  any  farm,  farmhouse,  cowshed,  milk-store, 
milk-shop,  or  other  place  from  which  milk  is  supplied,  or  in 
which  milk  is  kept  for  purposes  of  sale  : 
"  Dairyman  "  shall  include  any  cowkeeper,  purveyor  of  milk,  or 
occupier  of  a  dairy  : 

"  Medical  officer  of  health  ^'  shall  include  any  person  duly  autho- 
rised to  act  temporarily  as  medical  officer  of  health  :(d) 

*  *  *  *  -Sf-  * 

(a)  See  that  Act,  ante,  p.  539 .  Section  13  extends  the  definition  of  a  bnilding  to 
shops,  vessels,  boats,  tents,  vans,  &c.,  used  for  human  habitation.  Section  16  is  the 
interpretation  clause. 

(6)  These  are  small-pox,  cholera,  diphtheria,  membranous  croup,  erysipelas,  the 
diseases  known  as  scarlatina  or  scarlet  fever,  and  the  fevers  known  by  any  of  the 
following  names  : — Typhus,  typhoid,  enteric,  relapsing,  continued,  or  puerperal. 

(c)  As  to  the  application  of  that  Act  to  other  diseases,  see  section  7,  ante,  p.  542. 

(d)  The  rest  of  this  section  applied  to  Woolwich,  and  is  now  repealed  by  the 
Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76). 

3.  The  provisions  of  this  Act  shall  extend(a) —  Extent  of 

******  Act. 

(&.)  To  any  urban  or  rural  sanitary  district  after  the  adoption  thereof  ; 
and  the  local  authority  of  any  urban  or  rural  sanitary  district  may 
adopt  all  or  any  of  the  sections  of  this  Act(6)  by  a  resolution  passed  at  a 
meeting  of  such  authority.  Fourteen  clear  days  at  least  before  such 
meeting  special  notice  of  the  meeting,  and  of  the  intention  to  propose 
such  resolution,  shall  be  given  to  every  member  of  the  local  authority, 
and  the  notice  shall  be  deemed  to  have  been  duly  given  to  a  member  if 
it  is  either — 

(a.)  Given  in  the  mode  in  which  notices  to  attend  meetings  of  the 
local  authority  are  usually  given  ;  or 

(h.)  Where  there  is  no  such  mode,  then  signed  by  the  clerk  of  the 
local  authority  and  delivered  to  the  member  or  left  at  his  usual 
or  last  known  place  of  abode  in  England,  or  forwarded  by  post 
in  a  prepaid  letter  addressed  to  the  member  at  his  usual  or  last 
known  place  of  abode  in  England,  (c) 
Every  such  resolution  shall  be  published  by  advertisement  in  a  local 
newspaper,  and  by  handbills,  and  otherwise  in  such  manner  as  the  local 
authority  think  sufficient  for  giving  notice  thereof  to  all  persons  in- 
terested, and  shall  come  into  operation  at  such  time,  not  less  than  one 
month  after  the  first  publication  of  the  advertisement  of  the  resolution, 
as  the  local  authority  may  fix  ;  and  upon  its  coming  into  operation  such 
of  the  sections  of  this  Act  as  are  mentioned  in  such  resolution  shall 
extend  to  the  district,  (f?) 

A  copy  of  the  resolution  shall  be  sent  to  the  Local  Government  Board 
when  it  is  published. 

A  copy  of  the  advertisement  shall  be  conclusive  evidence  of  the 
resolution  having  been  passed,  unless  the  contrary  be  shown  ;  and  no 
objection  to  the  effect  of  the  resolution,  on  the  ground  that  notice  of 
the  intention  to  propose  the  same  was  not  duly  given,  or  on  the  ground 
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Section  3.  that  the  resolution  was  not  sufficiently  published,  shall  be  made  after 
three  months  from  the  date  of  the  first  advertisement.  (^?) 

(a)  The  provisions  by  which  the  Act  was  extended  to  London  districts  were 
repealed  by  the  Public  Health  (London)  Act,  1891. 

(6)  The  local  authority  need  not  adopt  the  whole  of  the  Act.  They  can  adopt  one 
or  more  sections  if  they  think  fit.  In  this  repect  the  present  enactment  differs  from 
the  corresponding  provisions  of  the  Infectious  Disease  (Notification)  Act,  1889,  ante, 
p.  539,  and  of  the  Public  Health  Amendment  Act,  1890,  post,  p.  560. 

(c)  The  provisions  as  to  the  adoption  of  the  Act  are  identical  with  those  of  the 
Infectious  Disease  (Notification)  Act,  1889,  s.  5,  ante,  p.  541.  The  reader  is  referred 
to  the  notes  on  that  section. 

(d)  This  paragraph  is  also  identical  with  section  5  (2)  of  the  Infectious  Disease 
(Notification)  Act,  1889,  ante,  p.  541,  except  that,  as  already  stated,  some  only  of  the 
sections  of  the  Act  may  be  adopted. 

(e)  This  paragraph  contains  a  most  useful  provision.  We  have  already  pointed  out 
that  the  want  of  a  similar  clause  was  a  defect  in  the  Infectious  Disease  (Notification) 
Act,  1889.  The  words  "copy  of  the  advertisement"  probably  mean  a  copy  of  the 
newspaper  containing  the  advertisement.  It  seems  that  the  objection  to  the 
resolution  mentioned  in  the  paragraph  may  be  raised  within  the  three  months 
following  the  first  advertisement. 


dairies^in"cer  ^*  ^^^^  medical  officer  of  health  (a)  is  in  possession  of  evidence 
tfdn^ases:  "  ^^^^  any  person  in  the  district  is  suffering  from  infectious  disease  (&) 
power  to  pro-  attributable  to  milk  supplied  within  the  district  from  any  dairy  (c)  situate 
of'milk^^^^  within  or  without  the  district,  or  that  the  consumption  of  milk  from  such 
dairy  is  likely  to  cause  infectious  disease  to  any  person  residing  in  the 
district,  such  medical  officer  shall,  if  authorised  in  that  behalf  by  an  order 
of  a  justice  having  jurisdiction  in  the  place  where  such  dairy  is  situate, (t^) 
have  power  to  inspect  such  dairy,  and,  if  accompanied  by  a  veterinary 
inspector (^)  or  some  other  properly  qualified  veterinary  surgeon, (/)  to 
inspect  the  animals  therein,  and  if  on  such  inspection  the  medical  officer 
of  health  shall  be  of  opinion  that  infectious  disease  is  caused  from  con- 
sumption of  the  milk  supplied  therefrom,  he  shall  report  thereon  to  the 
local  authority,  and  his  report  shall  be  accompanied  by  any  report 
furnished  to  him  by  the  said  veterinary  inspector  or  veterinary  surgeon, 
and  the  local  authority  may  thereupon  give  notice  to  the  dairyman(^)  to 
appear  before  them  within  such  time,  not  less  than  twenty-four  hours,  as 
may  be  specified  in  the  notice,  to  show  cause  why  an  order  should  not  be 
made  requiring  him  not  to  supply  any  milk  therefrom  within  the  district 
nntil  such  order  has  been  withdrawn  by  the  local  authority,  and  if,  in  the 
opinion  of  the  local  authority,  he  fails  to  show  such  cause,  then  the  local 
authority  may  make  such  order  as  aforesaid  ;(/t)  and  the  local  authority 
shall  forthwith  give  notice  of  the  facts  to  the  sanitary  authority  and 
county  council  (if  any)  of  the  district  or  county  in  which  such  dairy 
is  situate(2)  and  also  to  the  Local  Government  Board.  An  order  made 
by  a  local  authority  in  pursuance  of  this  section  shall  be  forthwith  with- 
drawn on  the  local  authority  or  the  medical  officer  of  health  on  its 
behalf  being  satisfied  that  the  milk  supply  has  been  changed,  or  that  the 
cause  of  the  infection  has  been  removed.  (^)  Any  person  refusing  to 
permit  the  medical  officer  of  health  on  the  production  of  such  order  as 
aforesaid  to  inspect  any  dairy,  or  if  so  accompanied  as  aforesaid  to 
inspect  the  animals  kept  there,  or  after  any  such  order  not  to  supply 
milk  as  aforesaid  has  been  given,  supplying  any  milk  within  the  district  in 
contravention  of  such  order,  or  selling  it  for  consumption  therein,  shall 
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be  deemed  guilty  of  an  offence  against  this  Act.  [l)  Provided  always,  that  Section  4. 
proceedings  in  respect  of  such  offence  shall  be  taken  before  the  justices  of 
the  peace  having  jurisdiction  in  the  place  where  the  said  dairy  is 
situate,  (m)  Provided  also,  that  no  dairyman  shall  be  liable  to  an  action 
for  breach  of  contract  if  the  breach  be  due  to  an  order  from  the  local 
authority  under  this  Act.(n) 

(a)  This  expression  includes  any  person  duly  authorised  to  act  temporarily  as 
medical  officer  of  health.    See  section  2,  ante,  p.  549. 
(6)  As  to  the  diseases  included  under  this  term,  see  notes  (h)  and  (c)  to  section  2. 

(c)  As  to  the  definition  of  dairy,  see  section  2. 

(d)  The  dairy  may  be  in  another  county,  and  the  order  must  in  that  case  be  made 
by  a  justice  of  that  county. 

(e)  The  Diseases  of  Animals  Act,  1894  (57  &  58  Vict.  c.  57),  s.  59,  provides  that 
the  expression  "  inspector  of  the  Board  of  Agriculture "  or  "  inspector  of  a  local 
authority  "  means  a  person  appointed  to  be  an  inspector  for  purposes  of  the  Act,  by 
the  Privy  Council,  or  the  Board  of  Agriculture,  or  by  a  local  authority,  as  the  case 
may  be  ;  and  "  inspector  "  used  alone,  means  such  a  person,  by  whichever  authority 
appointed;  "veterinary  inspector"  means  an  inspector  being  a  member  of  the 
Royal  College  of  Veterinary  Surgeons,  or  any  veterinary  practitioner  qualified  as 
approved  by  the  Board  of  Agriculture.  This  enactment  seems  to  explain  the  term 
used  in  the  text.  As  to  the  remuneration  of  the  veterinary  inspector  or  surgeon,  see 
section  20,  post,  p.  558.  It  may  be  mentioned  that  the  local  authorities  for  the  purposes 
of  the  Diseases  of  Animals  Act,  1894,  are  now,  by  section  3  of  that  Act  (i.)  for  each 
borough  not  being  a  borough  to  which  section  39  of  the  Local  Government  Act, 
1888,  applies,  the  borough  council ;  (ii.)  for  the  residue  of  each  administrative 
county,  the  county  council.  But  in  the  city  of  London  the  corjjoration  are  the  local 
authority,  and  in  the  Improvement  Act  district  of  Hove,  the  Hove  Improvement 
Act  Commissioners  are,  under  section  58  of  the  same  Act,  the  local  authority. 

(/)  This  means  a  person  whose  name  is  on  the  register  of  membei's  of  the  Royal 
College  of  Veterinary  Surgeons.  44  &  45  Vict.  c.  52.  See  Veterinary  College  v. 
Robinson  [1892],  1  Q.  B.  557  ;  61  L.  J.  M.  C.  446  ;  66  L.  T.  (n.s.)  263  ;  40  W.  R.  413  ; 
56  J.  P.  313  ;  Veterinary  College  v.  Crovcs,  57  J.  P.  505. 

(g)  For  the  definition  of  a  "  dairyman,"  see  section  2,  ante,  p.  549. 

{h)  The  order  will  forbid  the  dairyman  to  si^pply  milk  from  the  dairy  within  the 
district  of  the  local  authority  until  the  order  is  withdrawn. 

(i)  As  already  pointed  out,  the  dairy  may  be  in  another  sanitary  district  and  in 
another  county.  If  it  is  in  another  district,  notice  must  be  given  to  tlie  sanitary 
authority  of  that  district,  and,  in  any  case,  notice  must  be  given  to  the  county 
council  of  the  county  in  which  the  dairy  is  situate. 

(k)  The  change  of  the  milk  supply  can  only  occur  in  the  case  of  a  seller  of 
milk  who  buys  the  milk  he  sells.  When  there  is  a  change  in  the  milk  supply  or 
when  the  cause  of  the  infection  has  been  removed,  the  section  imposes  a  duty  on  the 
local  authority  to  withdraw  the  order  forthwith. 

(Z)  As  to  the  penalties  for  these  offences  and  their  recover}^,  see  sections  16,  18, 
post,  pp.  557,  558. 

(m)  See  note  (d),  supra. 

(n)  The  meaning  of  this  proviso  appears  to  be  that  if  the  dairyman  is  under  a 
contract  to  supply  milk  within  the  district  and  he  is  prevented  from  fulfilling  his 
contract  by  an  order  under  this  section,  he  is  not  to  be  liable  to  pay  damages  for 
breach  of  contract. 


5.(«)  Section  one  hundred  and  twenty  of  the  Sanitary  Act,  1866,  Cleansing  and 
so  far  as  it  relates  to  any  London  district,  and  section  one  hundred  and  of'^premis&s^ 
twenty  of  the  Public  Health  Act,  187 5,  so  far  as  it  applies  to  any  urban  or  &c. 
rural  sanitary  district  in  which  this  section  is  adopted, (/^)  shall  be  repealed  29  &  30  Vict, 
and  the  following  provisions  shall  be  in  force  instead  thereof,  viz.  : —      38^&  vict 
(1.)  Where  the  medical  officer  of  health  of  any  local  authority, (r;)  or  c  55. 
any  other  registered  medical  practitioner,((f)  certifies  that  the 
cleansing  and  disinfecting  of  any  house,(^')  or  part  thereof,  and 
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of  any  .articles  therein  likely  to  retain  infection,  wonld  tend  to 
prevent  or  check  infections  disease,  (/)  the  clerk  to  the  local 
authority  ((^)  shall  give  notice  in  writing  to  the  owner  or 
occupier  (7«)  of  snch  house  or  part  thereof  that  the  same  and 
any  such  articles  therein  will  be  cleansed  and  disinfected  by 
the  local  authority  at  the  cost  of  such  owner  or  occupier,  unless 
he  informs  the  local  authority  within  twenty-four  hours  from 
the  receipt  of  the  notice  that  he  will  cleanse  and  disinfect  the 
house  or  part  thereof  and  any  such  articles  therein  to  the 
satisfaction  of  the  medical  officer  of  health  within  a  time  fixed 
in  the  notice. (?) 

(a)  The  opening  words  of  the  section  applied  only  to  London,  and  as  they  are 
repealed  by  the  Public  Health  (London)  Act,  1891,  the  section  is  here  set  out  only  in 
so  far  as  it  is  still  in  force. 

(b)  It  is  only  when  this  section  ia  adopted  in  a  sanitary  district  that  section  120  of 
the  Public  Health  Act,  1875,  ante,  p.  141,  is  repealed  in  that  district ;  and  if  the 
adojDtion  is  rescinded,  section  120  will  again  be  in  force  in  that  district. 

(c)  The  medical  officer  may  be  the  person  temporarily  acting  as  such.  See  sec- 
tion 2,  ante,  p.  549.  For  the  definition  of  the  local  authority,  see  52  &  53  Vict, 
c.  72,  s.  16,  ante,  p.  545,  which  is  applied  to  this  Act  by  section  2. 

(d)  See  the  note  to  51  &  52  Vict.  c.  41,  s.  18,  ante,  p.  502. 

(e)  There  is  no  provision  extending  the  meaning  of  the  term  "  house  "  to  tents, 
vans,  or  sheds,  as  in  52  &  53  Vict.  c.  72,  s.  13.  But  by  reason  of  the  reference  to  an 
occupier  later  on  in  the  section,  an  occupier  being  a  person  defined  by  section  16  of 
that  Act  (see  section  2,  ante,  p.  549),  the  section  may  apply  to  a  ship,  the  master 
being  the  occupier. 

(/)  It  should  be  borne  in  mind  that  there  are  other  provisions  iir  the  Public  Health 
Act,  1875,  the  object  of  which  is  to  prevent  or  check  infectious  disease  by  means  of 
the  cleansing  or  disinfection  of  premises.  Thus,  section  46,  ante,  p.  73,  contains  pro- 
visions for  the  cleansing  of  houses  in  a  filthy  condition,  where  on  the  certificate  of 
any  two  medical  practitioners  it  appears  to  the  local  authority  that  the  health  of  any 
person  is  affected  or  endangered,  or  when  such  cleansing  would  tend  to  prevent  or 
check  infectious  diseases.  Under  section  80,  ante,  p.  102,  the  local  authority  may 
make  bye-laws  for  taking  precautions  in  the  case  of  an  infectious  disease  in  a  common 
lodging-house,  and  such  bye-laws  may  provide  for  cleansing  and  disinfection.  And 
similar  bye-laws  for  houses  let  in  lodgings  may  be  made  under  section  90,  ante, 
p.  106.  See  also  section  6  of  the  Factory  and  Workshops  Act,  1895,  58  &  59  Vict, 
c.  37,  in  the  Appendix,  posi,  as  to  penalties  for  allowing  wearing  apparel  to  be  made 
in  a  place  where  there  is  infectious  disease. 

(g)  Section  120  of  the  Public  Health  Act,  1875,  ante,  p.  141,  provides  for  the  giving 
of  the  notice  by  the  local  authority,  As  such  a  notice  would  in  any  case  be  authenti- 
cated by  the  clerk's  signature  under  section  266,  it  would  appear  at  first_  sight  that 
the  express  reference  to  the  clerk  involved  no  change.  But  in  reality  it  involves  an 
important  change,  for  while  the  giving  of  the  notice  by  the  local  authority  requires  a 
direction  of  the  local  authority  at  a  meeting,  the  clerk  must  now  act  without  reference 
to  the  local  authority,  and  without  waiting  for  a  meeting. 

(h)  See  the  definition  of  "occupier"  in  52  &  53  Vict.  c.  72,  s.  16,  ante,  p.  545, 
which  is  incorporated  by  section  2  of  this  Act. 

(i)  Under  section  120  of  the  Public  Health  Act,  1875,  ante,  p.  141,  the  notice 
required  the  owner  or  occupier  to  cleanse  within  a  specified  time.  The  text  requires 
him  to  say  within  twenty-four  hours  of  the  receipt  of  the  notice  whether  or  no  he 
intends  to  cleanse  within  the  specified  time. 

(2.)  If,  within  twenty-four  hours  from  the  receipt  of  the  notice,  the 
person  to  whom  the  notice  is  given  does  not  inform  the  local 
authority  as  aforesaid,  or  if,  having  so  informed  the  local  autho- 
rity, he  fails  to  have  the  house  or  part  thereof  and  any  such 
articles  disinfected  as  aforesaid  within  the  time  fixed  in  the 
notice,  the  house  or  part  thereof  and  articles  shall  be  cleansed 
and  disinfected  by  the  officers  of  the  local  authority(a)  under 
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the  superintendence  of  the  medical  officer  of  health,  and  the  Section  5. 
expenses  incurred  may  be  recovered  from  the  owner  or  occupier 
in  a  summary  manner. (6) 

(a)  Section  17,  post,  p.  557,  gives  a  power  of  entry  to  the  officers  npoii  producing 
an  authority  in  writing.  The  obstruction  of  the  othcers  is  an  offence  punishalile 
under  section  16.  As  to  the  provision  of  temporary  shelter  or  house  accommodation 
for  the  members  of  a  family  who  have  been  compelled  to  leave  their  dwelling,  to 
enable  it  to  be  disinfected,  see  section  15,  post,  p.  557. 

(&)  That  is,  by  summary  proceedings  before  a  court  of  summary  jurisdiction.  The 
expenses  will  be  a  civil  debt  within  the  meaning  of  the  Summary  J urisdiction  Act, 
1879,  ss.  6,  35. 

(3.)  Provided  that  where  the  owner  or  occupier  of  any  such  house  or 
part  thereof  is  unable  in  the  opinion  of  the  local  authority,  or 
of  their  medical  officer  of  health,  effectually  to  cleanse  and 
disinfect  such  house  or  part  thereof,  and  any  article  therein 
likely  to  retain  infection,  the  same  may  without  any  such  notice 
being  given  as  aforesaid,  but  with  the  consent  of  such  owner  or 
occupier,  be  cleansed  and  disinfected  by  the  officers  of  and  at 
the  cost  of  the  local  authority. 

This  proviso  is  very  similar  to  that  contained  in  section  120  of  the  Public  Health 
Act,  1875.  The  inability  to  cleanse,  &c.,  need  not  arise  from  poverty  ;  it  may  arise 
from  want  of  proper  a23pliances. 

As  to  the  fund  out  of  which  the  expenses  of  the  local  authority  will  be  defrayed, 
see  section  20,  post,  p.  558. 

6.  Any  local  authority(a)  or  the  medical  officer  of  health(6)  of  any  Disinfection 
local  authority  generally  empowered  by  the  authority  in  that  behalf,  (c)  of  bcddmg, 
may  by  notice  in  writing  require  the  owner  of  any  bedding,  clothing,  or 
other  articles  which  have  been  exposed  to  the  infection  of  any  infectious 
disease(f?)  to  cause  the  same  to  be  delivered  over  to  an  officer  of  the  local 
authority  for  removal  for  the  purpose  of  disinfection  ;  and  any  person 
who  fails  to  comply  with  such  a  requirement  shall  be  liable  to  a  penalty 
not  exceeding  ten  pounds,  {e) 

The  bedding,  clothing,  and  articles  shall  be  disinfected  by  the  authority, 
and  shall  be  brought  back  and  dehvered  to  the  owner  free  of  charge,  and 
if  any  of  them  suffer  any  unnecessary  damage (/)  the  authority  shall 
compensate  the  owner  for  the  same,  and  the  amount  of  compensation 
shall  be  recoverable  in,  and  in  case  of  disi3ute  shall  be  settled  by,  a  court 
of  summary  jurisdiction,  (g) 

(a)  See  the  definition  of  a  local  authority  in  52  &  53  Vict.  c.  72,  s,  16,  ante, 
p.  545. 

(&)  See  section  2,  ante,  p.  549. 

(c)  This  means  that  if  the  local  authority  give  a  general  power  to  act  under  this 
section,  he  may  give  the  notice  under  the  section  without  waiting  for  any  express 
sanction  of  the  local  authority. 

(rf)  As  to  the  definition  of  "  infectious  disease,"  see  section  2,  ante,  p.  549,  and  the 
notes  thereto. 

(b)  As  to  the  recovery  of  this  penalty,  see  section  18,  2Mst,  p.  558. 

(/)  This  expression  implies  that  tlie  local  authority  are  not  to  be  liable  for  all 
damage  which  may  l)e  done  by  the  removal  and  disinfection  of  the  bedding,  &c.,  but 
only  for  such  damage  as  may  have  been  unnecessary,  i.e.,  such  as  might  with  reasonable 
care  have  been  avoided.  This  section,  it  should  be  oliserved,  does  not  interfere  with 
the  power  of  tlie  local  authority  to  direct  the  destruction  of  bedding,  &c.,  on  payment 
of  compensation  under  section  121  of  the  Public  Health  Act,  1875,  ante,  p.  142. 

(g)  For  the  definition  of  a  "  court  of  summary  jurisdiction,"  see  the  Interpretation 
Act,  1889,  s.  13  (11),  the  effect  of  which  is  stated,  ante,  p.  22. 
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Penalty  on 
persons 
ceasing  to 
occupy  houses 
without 
previous 
disinfection 
or  giving 
notice  to 
owner,  or 
persons  mak- 
ing false 
answers. (a) 


Section  7.  Every  person  who  shall  cease  to  occupy  any  house,  room,  or  part 

of  a  house  in  which  any  person  has  within  six  weeks  previously  been 
suffering  from  an  infectious  disease(&)  without  having  such  house,  room, 
or  part  of  a  house,  and  all  articles  therein  liable  to  retain  infection, 
disinfected  to  the  satisfaction  of  a  registered  medical  practitioner,  (c)  as 
testified  by  a  certificate  signed  by  him,(d)  or  without  first  giving  to  the 
owner  of  such  house,  room,  or  part  of  a  house,  notice  of  the  previous 
existence  of  such  disease,  and  every  person  ceasing  to  occupy  any  house 
room,  or  part  of  a  house,  and  who  on  being  questioned  by  the  owner 
thereof,  or  by  any  person  negotiating  for  the  hire  of  such  house,  room, 
or  part  of  a  house,  as  to  the  fact  of  there  having  within  six  weeks 
previously  been  therein  any  person  suffering  from  any  infectious  disease, 
knowingly  makes  a  false  answer  to  such  question,  shall  be  liable  to  a 
penalty  not  exceeding  ten  pounds. (^) 

(a)  Where  this  section  of  the  Act  is  in  force,  the  local  authority  are  required  by 
section  14,  post,  p.  557,  to  give  notice  of  its  provisions  to  the  occupier  of  any  house  in 
which  they  are  aware  that  there  is  a  person  suffering  from  an  infectious  disease. 

(&)  For  the  definition  of  "  infectious  disease,"  see  section  2,  imte,  p.  549,  and  the 
note  thereto. 

(c)  The  practitioner  may  he  any  registered  medical  man,  not  necessarily  the 
medical  officer  of  health  ;  he  will  generally  be  the  doctor  who  has  been  in  attendance 
on  the  patient. 

(d)  The  section  does  not  provide  that  the  medical  practitioner  must  give  such 
certificate  even  when  he  is  so  satisfied.  If  the  certificate  is  refused,  the  outgoing 
tenant  can  only  satisfy  the  terms  of  the  section  by  giving  notice  to  the  owner.  If 
after  such  notice  to  the  owner  he  lets  the  house,  &c.,  without  jJrevious  disinfection, 
he  may  be  liable  to  conviction  under  section  128  of  the  Public  Health  Act,  1875, 
ante,  p.  146,  if  the  disease  was  a  "  dangerous  infectious  disorder." 

(e)  As  to  the  recovery  of  this  penalty,  see  section  18,  post,  p.  558. 


Prohibiting 
retention  of 
dead  bodies 
in  certain 
cases. 


8.  No  person,  without  the  sanction  in  writing  of  the  medical  officer 
of  health  or  of  a  registered  medical  practitioner,  shall  retain  unburied 
elsewhere  than  in  a  public  mortuary(a)  or  in  a  room  not  used  at  the 
time  as  a  dwelling-place,  sleeping-place,  or  workroom,  (Z*)  for  more  than 
forty-eight  hours,  the  body  of  any  person  who  has  died  of  any  infectious 
disease,  (c) 

(a)  A  public  mortuary  may  be  provided  by  a  sanitary  authority  under  section  141 
of  the  Public  Health  Act,  1875,  and  by  section  142  of  that  Act,  ayite,  p.  154,  where 
the  body  of  one  who  has  died  of  an  infectious  disease  is  retained  in  a  room  in  which 
persons  live  or  sleep,  or  any  dead  body  which  is  in  such  a  state  as  to  endanger  the 
health  of  the  inmates  of  the  same  house  or  room  is  retained  in  such  house  or  room, 
any  justice  may,  on  a  certificate  signed  by  a  legally  qualified  medical  practitioner, 
order  the  body  to  be  removed,  at  the  cost  of  the  local  authority,  to  any  mortuary 
provided  by  such  authority,  and  direct  the  same  to  be  buried  within  a  time  to  be 
limited  in  such  order,  and  unless  the  friends  or  relations  of  the  deceased  undertake 
to  bury  the  body  within  the  time  so  limited,  and  do  bury  the  same,  it  shall  be  the 
duty  of  the  relieving  officer  to  bury  such  body  at  the  expense  of  the  poor  rate  ;  but 
any  expense  so  incurred  may  be  recovered  by  the  relieving  officer  in  a  summary 
manner  from  any  person  legally  liable  to  pay  the  expense  of  such  burial. 

A  mortuary  may  also  be  j^rovided  by  a  burial  board  with  the  consent  of  the  vestry 
under  15  &  16  Vict.  c.  85,  s.  42. 

The  text  applies  to  any  public  mortuary,  however  provided. 

(h)  This  section  will  have  no  ajiplication  where  the  liody  is  not  kept  in  a  room 
used  as  a  dwelling-i^lace,  sleeping-place,  or  workroom.  It  was  intended  to  provide 
for  cases  in  which  the  family  of  the  deceased  have  no  place  to  keep  the  body,  except 
in  a  case  where  they  live,  or  sleep,  or  work. 

(c)  See  the  definition  of  "  infectious  disease  "  in  section  2,  ante,  p.  549.  For  the 
penalty  for  contravening  this  section  and  recovery  thereof,  see  sections  16  and  18,  post. 
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9.  If  any  person  shall  die  from  any  infections  disease(a)  in  any  Section  9. 
hospital  or  place  of  temporary  accommodation  for  the  sick,  and  the  Bodies  of 
medical  officer  of  health,  or  any  other  registered  medical  practitioner,  Pf^j^jg^ji^j,"^ 
certifies  that  in  his  opinion  it  is  desirable,  in  order  to  prevent  the  risk  of  diseases 
communicating  any  infectious  disease  or  of  spreading  infection,  that  the  hospital,  &c., 
body  shall  not  be  removed  from  such  hospital  or  place  except  for  the 
purpose  of  being  forthwith  buried,  it  shall  not  be  lawful  for  any  person  ^urlal!'^ 
or  persons  to  remove  such  body  from  such  hospital  or  place  except  for 
the  last-mentioned  purpose  ;  and  when  the  body  is  taken  out  of  such 
hospital  for  that  purpose  it  shall  be  forthwith  carried  or  taken  direct  to 
some  cemetery  or  place  of  burial,  and  shall  be  forthwith  there  buried  ; 
and  any  person  wilfully  offending  against  this  section  shall  be  liable  to  a 
penalty  not  exceeding  ten  pounds. (/>)    Nothing  in  this  Act  shall  prevent 
the  removal  of  any  dead  body  from  any  hospital  or  temporary  place  of 
accommodation  for  the  sick  to  any  mortuary,      and  such  mortuary 
shall,  for  the  purposes  of  this  section,  be  deemed  part  of  such  hospital  or 
place  as  aforesaid. 

(ft)  See  the  definition  of  "  infections  disease,"  section  2,  ante,  p.  549. 
(&)  As  to  the  recovery  of  this  penalty,  see  section  18,  post,  p.  558. 
(c)  See  the  notes  to  section  8,  ante,  p.  554, 


10.  Where  the  body  of  any  person  who  has  died  from  any  infectious  Justices 
disease  (a)  remains  unburied  elsewhere  than  in  a  mortuary(/>)  or  in  ^  ^^^^ 
room  not  used  at  the  time  as  a  dwelling-place,  sleeping-place,  or  work-  ^y^i^y.  (jg^^j 
room,  for  more  than  forty-eight  hours  after  death  without  the  sanction  bodies  to 
of  the  medical  officer  of  health  or  of  a  registered  medical  practitioner,  or  ^®  buried, 
where  the  dead  body  of  any  person  is  retained  in  any  house  or  building 
so  as  to  endanger  the  health  of  the  inmates  of  such  house  or  building,  or 
of  any  adjoining  or  neighbouring  house  or  building,  (c)  any  justice  may, 
on  the  application  of  the  medical  officer  of  health,  order  the  body  to  be 
removed  at  the  cost  of  the  local  authority  to  any  available  mortuary, 
and  direct  the  same  to  be  buried  within  a  time  to  be  limited  in  the 
order  ;  and  any  justice  may  in  the  case  of  the  body  of  any  person  who 
has  died  of  any  infectious  disease,  or  in  any  case  in  which  he  shall  con- 
sider immediate  burial  necessary,  direct  the  body  to  be  so  buried.  Unless 
the  friends  or  relatives  of  the  deceased  undertake  to  bury  and  do  bury 
the  body  within  the  time  hmited  by  such  order,  it  shall  he  the  duty  of 
the  relieving  officer  of  the  relief  district  from  which  the  body  has  been 
removed  to  the  mortuary,  or  in  which  the  body  shall  be,  if  it  has  not 
been  so  removed,  to  bury  such  body,  and  any  expense  so  incurred  may 
be  charged  by  the  relieving  officer  in  his  accounts,  and  may  be  recovered 
by  the  board  of  guardians  in  a  summary  manner  from  any  person  legally 
liable  to  pay  the  expenses  of  such  burial,  (t?) 

(a)  See  the  definition  in  section  2,  ante,  p.  549. 

(b)  See  the  notes  to  section  8,  aoite,  p.  554. 

(c)  This  clause  applies  generally  to  the  keeping  of  a  dead  body  in  any  place  what- 
soever so  as  to  endanger  the  health  of  the  persons  in  the  house  or  in  adjoining  or 
neighhovu'ing  houses  ;  and  it  is  to  be  observed  that  it  applies  to  any  dead  body,  not 
merely  to  the  body  of  a  person  who  has  died  of  an  infectious  disease. 

(d)  Compare  the  provisions  of  the  Piiblic  Health  Act,  1875,  s.  142,  ante,  p.  154. 
The  person  in  whose  house  the  dead  body  lies  is  bound  by  common  law  to  inter 

the  bodfy  decently.    Eerj.  v.  Price,  12  Q.  B.  D.,  at  p.  252.    On  this  ground  it  was 
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Note  to     held  that  the  authorities  of  a  public  hospital,  and  not  the  guardians,  were  liable  to 
Section  10.  bury  a  person  who  had  died  in  the  hospital.    Reg.  v.  Steiuart,  12  A.  &  E.  773  ;  10 
■  L.  J.  M.  C.  40 ;  4  P.  &  D.  349.    An  executor  is  liable  to  pay  funeral  expenses. 

Brice  v.  Wilson,  cited  in  Green  v.  Salmon,  8  A.  &  E.  384  ;  Sogers  v.  Price,  3  Y.  &  J. 
28.  A  husband  is  liable  for  the  expenses  of  burying  his  wife.  Jenkins  v.  Tucker,  1 
H.  Bl.  91  ;  Ambrose  v.  Kerrison,  10  C.  B.  776  ;  20  L.  J.  C.  P.  135  ;  Bradshaw  v. 
Beard,  12  0.  B.  (n.S.)  344 ;  6  L.  T.  (o.S.)  458.  And  see  In  re  McMyn,  Lightbown  v. 
McMijn,  33  Ch.  D.  575  ;  55  L.  J.  Ch.  845  ;  55  L.  T.  (n.s.)  834  ;  35  W.  R.  179. 
A  jDarent  is  bound  to  provide  for  the  burial  of  his  child  if  he  has  the  means,  but  not 
if  he  has  no  means,  nor  is  he  bound  to  apply  for  relief  hj  way  of  loan  from  the 
guardians  to  enable  him  to  do  so.  Reg.  v.  Vann,  2  Den.  C.  C.  325  ;  21  L.  J.  M.  C. 
39  ;  15  Jur.  1090. 


Disinfection 
of  public 
conveyances 
if  used  for 
carrying 
corpses.(a) 


Detention 
of  infected 
person  with- 
out jjroper 
lodging  in 
hospital  by 
order  of 
justice. 


11.  Any  person  who  hires  or  uses  a  pubHc  conveyance(6)  other  than 
a  hearse  for  the  conveyance  of  the  body  of  a  person  who  has  died  from 
any  infections  disease  (c)  without  previously  notifying  to  the  owner 
or  driver  of  such  public  conveyance  that  the  person  whose  body  is  or  is 
intended  to  be  so  conveyed  has  died  from  infectious  disease,  and  after 
any  such  notification  as  aforesaid,  any  owner  or  driver  of  a  public  con- 
veyance other  than  a  hearse,  which  has  been  used  for  conveying  the 
body  of  a  person  who  has  died  from  infectious  disease,  who  shall  not 
immediately  afterwards  provide  for  the  disinfection  of  such  conveyance, 
shall  be  guilty  of  an  offence  under  this  Kci.id) 

(a)  This  section  supplies  an  omission  from  section  126  of  the  Public  Health  Act, 
1875,  ante,  p.  144. 

(6)  A  public  conveyance  means  one  which  plies  for  hire,  such  as  a  hackney  or  stage 
carriage.  It  is  not  quite  clear  that  it  woidd  include  a  carriage  hired  from  an  innkeeper, 
jobmaster,  or  undertaker. 

(c)  See  the  definition  in  section  2,  ante,  p.  549. 

(c2)  As  to  the  penalty  for  the  offence  and  its  recovery,  see  sections  16  and  18,  post. 

12.  Any  justice  of  the  peace  acting  in  and  for  the  district  of  the 
local  authority, (a)  upon  proper  cause  shown  to  him,  may  make  an  order 
directing  the  detention  in  hospital  at  the  cost  of  the  local  authority 
of  any  person  suffering  from  any  infectious  disease  (&)  who  is  then  in  an 
hospital  for  infectious  disease  and  would  not  on  leaving  such  hospital  be 
provided  with  lodging  or  accommodation  in  which  proper  precautions 
could  be  taken  to  prevent  the  spreading  of  the  disorder  by  such  person.(c) 
Any  order  so  to  be  made  by  any  such  justice  may  be  limited  to  some 
specific  time,  but  with  full  power  to  any  justice  to  enlarge  such  time  as 
often  as  may  appear  to  him  to  be  necessary.  It  shall  be  lawful  for  any 
officer  of  the  local  authority  or  inspector  of  police  acting  in  the  district, 
or  for  any  officer  of  the  hospital,  on  any  such  order  being  made,  to  take 
all  necessary  measures  and  do  all  necessary  acts  for  enforcing  the 
execution  thereof,  ((i) 

(a)  Since  the  passing  of  the  Local  Government  Act,  1888,  an  urban  district 
cannot  be  in  two  counties.  See  section  50  of  that  Act,  ante,  p.  514.  If  it  is  a 
borough  having  a  separate  commission  of  the  peace  and  separate  quarter  sessions, 
in  general  the  borough  justices  alone  will  have  jurisdiction  in  the  borough  ;  if 
it  has  no  separate  quarter  sessions,  the  county  and  borough  justices  will  have 
concurrent  jurisdiction  in  the  borough.  See  the  Municipal  Corporations  Act, 
1882,  s.  154. 

It  should  be  borne  in  mind  that  a  county  justice  has  jurisdiction  throughout  his 
entire  county,  not  merely  in  the  division  in  which  he  resides  or  usually  acts.  See 
Reg.  V.  Beckley,  20  Q.  B.  D.  187  ;  57  L.  J.  M.  C.  22  ;  57  L.  T.  (n.s.)  716  ;  36  W.  R. 
160  ;  52  J.  P.  120. 
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(6)  See  the  definition  in  section  2,  ante,  p.  549.  Note  to 

(c)  Guardians  have  power  to  detain  in  a  workhouse  persons  therein  suffering  from  Section  12. 
infectious  or  contagious  disease  under  30  &  31  Vict.  c.  106,  s.  22.    The  provision 
in  the  text  applies  to  sick  persons  who  are  in  the  hospital  for  infectious  disease. 

(cl)  This  means  that  the  officer  of  the  local  authority,  inpector  of  police,  or  liospital 
officer  may,  if  necessary,  forcibly  detain  the  sick  person. 

13.  Any  person  who  shall  knowingly  cast,  or  cause  or  permit  to  be  J^^^'j^j"^''' 
cast,  into  any  ash-pit,  ash-tub,  or  other  receptacle  for  the  deposit  of  tiuown  into 
refuse  matter  any  infectious  rubbish(6)  without  previous  disinfection,  ashpits,  &e., 
shall  be  guilty  of  an  offence  under  this  Act.(c) 

(a)  When  this  section  is  in  force  notice  of  its  provisions  must  be  given  to  the 
occupier  of  any  house  in  which  there  is  a  person  suffering  from  infectious  disease. 
See  the  next  section. 

(b)  It  is  difficult  to  say  what  is  infectious  rubbish.  It  would  seem  to  include 
everything  which  comes  from  the  room  of  a  jDerson  suffering  from  infectious  disease 
which  might,  in  the  ordinary  course,  be  thrown  into  the  ashpit  if  the  disease  were 
iiot  infectious,  such  as  poultices,  rags,  &c. 

(c)  As  to  the  penalty  for  this  offence  and  its  recovery,  see  sections  16  and  18,  ])ost. 

l^.  Where  sections  seven  and  thirteen  of  this  Act,  or  either  of  them,  Notice  of 
are  in  force  in  any  district,  the  local  authority  shall  give  notice  of  the  certain 
provisions  thereof  to  the  occupier  of  any  house  in  which  they  are  aware  P'^°™^°^^- 
that  there  is  a  person  suffering  from  an  infectious  disease. 

The  local  authority  can  conveniently  fulfil  this  requirement  by  having  leaflets 
printed  stating  the  effect  of  the  sections,  and  by  delivering  these  to  the  occirpiers 
when  necessary.  It  is  submitted  that  the  neglect  of  the  local  authority  to  fulfil  this 
requirement  will  not  excuse  the  occupier  for  breach  of  sections  7  or  13. 

15.  The  local  authority  shall  from  time  to  time  provide,  free  of  Temporary 
charge,  temporary  shelter  or  house  accommodation  with  any  necessary  '^^iclter,  &c. 
attendants  for  the  members  of  any  family  in  which  any  infectious 
disease  has  appeared  who  have  been  compelled  to  leave  their  dwellings 

for  the  purpose  of  enabling  such  dwellings  to  be  disinfected  by  the  local 
authority. 

This  applies  in  cases  where  a  dwelling  has  to  be  disinfected  under  section  5,  ante. 

16.  Every  person  who  shall  wilfully  obstruct  any  duly  authorised  Penalties, 
officer  of  the  local  authority  in  carrying  out  the  provisions  of  this  Act, 

or  who  shall  obstruct  the  carrying  out  of  an  order  made  by  a  justice 
under  this  Act,  (a)  or  who  shall  offend  against  any  enactment  of  this  Act 
for  the  time  being  in  force  in  any  district  by  which  no  penalty  is 
specifically  imposed,  (b)  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds,  and  if  the  offence  is  a  continuing  one,  to  a  daily  penalty  not 
exceeding  forty  shillings  a  day  so  long  as  the  offence  continues,  (c) 

(a)  A  justices'  order  may  be  made  under  sections  4,  10,  and  12. 
(6)  See  sections  4,  8,  11,  and  13. 

(c)  As  to  the  recovery  of  penalties,  see  section  18,  post.  See  also  definition  of 
"  daily  penalty  "  by  section  11  (3)  of  the  Public  Health  Acts  Amendment  Act,  1890, 
post,  p.  565,  and  note  thereto. 

17.  For  the  purpose  of  carrying  into  effect  the  provisions  of  section  ^"j^^'^jq* 
five(a)  of  this  Act  the  local  authority  may,  by  any  officer  appointed  in  purposeTof 
that  behalf,  who  shall  produce  his  authority  in  writing,  {b)  enter  on  any  section  5. 
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Section  17.  premises  between  the  hours  of  ten  o'clock  of  the  forenoon  and  six  o'clock 
of  the  afternoon. 

(a)  See  section  5,  ante,  p.  551,  which  provides  for  the  cleansing  and  disinfection  of 
premises,  &c. 

(6)  This  authority  may  apparently  be  authenticated  by  the  signature  of  the  clerk. 
See  section  266  of  the  Public  Health  Act,  1875,  ante,  p.  358.  If  not,  it  must  be 
under  seal,  as  a  local  authority  can  give  no  authority  except  under  seal.  And  it  may 
be  inferred  from  the  language  in  the  text  that  a  special  authority  must  be  given  in 
each  case. 


Eecovevy  and  28.  Every  penalty  imposed  by  this  Act  shall  be  recoverable  in  a 
pcnafdes""  °^  conrt  of  Summary  jurisdiction  on  the  information  or  complaint  of  the 

local  authority,  or  of  their  duly  authorised  officer,  but  not  otherwise, 

and  shall  be  paid  to  the  local  authority. 

The  expression  "court  of  summary  jurisdiction"  means  any  justice  or  justices  of 
the  peace  or  other  magistrate,  by  whatever  name  called,  to  whom  jurisdiction  is 
given  by  or  who  is  authorised  to  act  under  the  Summaiy  Jurisdiction  Acts,  and 
whether  acting  under  these  Acts  or  any  of  them,  or  under  any  other  Act,  or  by 
virtue  of  his  commission,  or  under  tlie  common  law.  52  &  53  Vict.  c.  63,  s.  13, 
sub-sect.  (11). 

The  eft'ect  of  the  provision  in  the  text  is  to  make  the  penalties  recoverable  by 
summary  proceedings  before  justices.  See  section  41  of  tlie  Summary  Jurisdiction 
Act,  1879,  wliich  provides  for  the  application  of  that  Act  to  future  Acts. 

A  common  informer  cannot  proceed  for  penalties  under  this  Act.  It  will  apparently 
be  sufficient  to  give  to  an  officer,  e.g.,  the  clerk,  a  general  authority  to  lay  information 
under  this  Act  on  behalf  of  the  local  authority. 


Superseding 
in  certain 
cases  of 
provisions  in 
local  Acts. 


19.  Where  a  provision  of  this  Act  is  put  in  force  in  any  district  in 
which  there  is  any  similar  provision  in  force  contained  in  any  local  Act, 
such  last-mentioned  provision  shall  cease  to  be  in  operation. 

Many  local  Acts  contain  provisions  similar  to  those  of  this  Act.  Such  provisions 
will,  for  the  time  being,  be  superseded  if  the  corresponding  sections  of  tliis  Act  are 
adopted.  Compare  section  14  of  the  Infectious  Disease  (Notification)  Act,  1889, 
ante,  p.  545. 


Expenses.  20.  ^i^J  expenses  incurred  by  a  local  authority  in  the  execution  of 
any  of  the  provisions  of  this  Act,  including  the  reasonable  remuneration 
of  any  veterinary  inspector  or  surgeon  employed  under  section  four, 
shall  be  paid  as  part  of  the  expenses  of  such  authority  in  the  execution 
of  the  Acts  relating  to  public  health,  and  in  the  case  of  a  rural  authority 
shall  be  general  expenses. 

The  expenses  of  an  urban  authority  will  be  paid  as  provided  by  the  Public  Health 
Act,  1875,  ss.  207,  208,  ante,  p.  276.  In  general  they  will  be  defrayed  out  of  the 
general  district  fund. 

General  expenses  of  a  rural  authority  are  raised  under  section  230  of  the  Public 
Health  Act,  1875,  ante,  p.  310,  out  of  the  poor  rates  of  all  the  parishes  in  the  district. 

Power  of  21.  Any  resolution  adopting  all  or  any  of  the  sections  of  this  Act 

toTescind'^'^^*^^  may  be  rescinded,  either  wholly  or  as  regards  any  of  the  adopted 
adoption  of  sections,  by  resolution  of  the  local  authority,  but  notice  of  the  meeting 
■A-ct.  at  which  such  resolution  is  to  be  proposed,  and  of  the  intention  to 

propose  the  same,  shall  be  given,  and  such  resolution  shall  be  published, 
and  shall  come  into  operation,  in  like  manner  and  at  such  time  as  is 
hereinbefore  provided  with  respect  to  resolutions  adopting  this  Act,  and 
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a  copy  of  the  resolution  shall  be  sent  to  the  Local  Government  Board  Section  21. 
when  it  is  published. (a) 

On  the  resolution  coming  into  effect  the  sections  of  this  Act,  the 
adoption  of  which  is  thereby  rescinded,  shall  cease  to  extend  to  the 
district. 

The  provisions  hereinbefore  contained,  as  to  evidence  of  and  objections 
to  the  effect  of  a  resolution  adopting  this  Act,  shall  apply  to  any  resolution 
rescinding  such  adoption.  (^/) 

(a)  In  order  to  rescind  the  adoption  of  the  Act  or  of  any  section  of  it,  it  will  be 
necessary  to  follow  the  procedure  prescribed  by  section  3.  Fourteen  clear  days' 
notice  of  the  meeting  and  of  the  intention  to  propose  the  rescinding  resolution  must 
be  given  to  each  member  of  the  local  authority.  The  resolution,  if  passed,  must  he 
pnblislied  by  advertisement  in  a  local  newspaper  and  by  handbills,  &c.,  and  it  will 
come  into  ojjeration  on  the  day  fixed  by  the  local  authority,  not  being  less  than  a 
month  after  the  first  publication  of  the  advertisement. 

(b)  The  provisions  here  referred  to  are  those  contained  in  the  concluding  paragraph 
of  section  3. 

22.  This  Act  shall  not  apply  to  Scotland.  Extent  of 

23.  This  Act  shall  apply  to  Ireland,  with  the  same  modifications  as  Application 
are  made  in  the  Infectious  Disease  (Notification)  Act,  1889,  for  the  j^g^^^" 
purpose  of  its  application  to  Ireland  and  with  the  following  additional  52  &  53  Vict, 
modifications  :  c.  72. 

In  this  Act,  unless  the  context  otherwise  requires — 

The  expression  "  Her  Majesty's  Privy  Council "  means  the  Lord 

Lieutenant  acting  by  the  advice  of  Her  Majesty's  Privy  Council  in 

Ireland  : 

The  expression  "  inspector  of  police  "  includes  a  member  of  the  Royal 
Irish  Constabulary  Force  and  a  member  of  the  Dublin  Metropolitan 
Police  : 

The  reference  to  section  one  hundred  and  twenty  of  the  Public  Health 
Act,  1875,  shall  be  taken  to  be  a  reference  to  section  one  hundred 
and  thirty-seven  of  the  PubHc  Health  (Ireland)  Act,  1878.  f    ^2  Vict. 

24.  Nothing  in  or  done  under  this  Act  shall  interfere  with  the  Savmg  for 
operation  or  effect  of  the  Contagious  Diseases  (Animal)  Acts,  1878  to  to  dairies, 
1886,  or  of  any  order,  license,  or  act  of  Her  Majesty's  Privy  Council  or  animals,  &c. 
the  Local  Government  Board  made,  granted,  or  done,  or  to  be  made, 
granted,  or  done,  thereunder,  or  of  any  order,  regulation,  license,  or  act 

of  a  local  authority  made,  granted,  or  done  under  any  such  order  of  the 
Privy  Council  or  the  Local  Government  Board  ;  or  exempt  any  dairy, 
or  building,  or  thing  whatsoever,  or  any  body  or  person  from  the  pro- 
visions of  any  general  Act  relating  to  dairies,  milk,  or  animals,  already 
passed,  or  to  be  passed  in  this  or  any  future  session  of  Parliament. 

The  Contagious  Diseases  (Animals)  Act,  1886  (49  &  50  Vict.  c.  32),  s.  9,  trans- 
ferred from  the  Privy  Council  and  the  local  authorities  for  the  administration  of  the 
Contagious  Diseases  (Animals)  Acts  to  the  Local  Government  Board  and  the  sanitary 
authorities  throughout  the  country  the  powers  given  to  the  former  by  the  41  &  42 
Vict.  c.  74,  s.  34,  with  reference  to  dairies,  cowsheds,  and  milkshoi^s.  The  provisions 
of  these  Acts  are  set  out,  ante,  p.  470,  and  the  orders  under  them  are  contained  in 
Appendix  II.,  post.  All  the  other  provisions  of  the  Contagious  Diseases  (Animals)  •* 
Acts,  1878  to  1886,  are  now  repealed  and  replaced  by  the  Diseases  of  Animals  Act, 
1894  (57  &  58  Vict.  c.  57). 
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THE  PUBLIC  HEALTH  ACTS  AMENDMENT  ACT,  1890. 
(53  &  54  Vict.  Cap.  59.) 

An  Act  to  amend  the  Public  Health  Acts.  [18th  August,  1890,.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows 

PART  L 
Geneeal. 

1.  This  Act  is  divided  into  parts  as  follows  : — 
Part  I.  General. 
Part  II.     Telegraph,  &c.,  wires. 
Part  III.   Sanitary  and  other  provisions. 
Part  IV.    Music  and  dancing. 
Part  V.  Stock. 


Section  1. 

Division  of 
Act  into 
parts. 


Short  title,  fl.)  This  Act  shall  be  construed  as  one  with  the  Public  Health 

rdexTer'  Acts.(a) 

of  Act.  (2.)  Part  One  of  this  Act  shall  extend  to  England  and  Wales  and 

Ireland,  exclusive  of  the  administrative  county  of  London.  Parts  Two, 
Three,  Four,  and  Five  shall  extend  to  any  district  in  which  they  are 
respectively  adopted  under  the  provisions  of  this  Act.  (6) 

(3.)  This  Act  may  be  cited  as  the  Public  Health  Acts  Amendment 
Act,  1890,  and  this  Act  and  the  Public  Health  Acts  may  be  cited 
together  as  the  Public  Health  Acts.(a) 

(a)  There  is  no  definition  in  this  Act  of  the  expression  "  Public  Health  Acts  "  so 
far  as  it  relates  to  England  and  Wales.  There  is,  however,  a  definition  in  the  Short 
Titles  Act,  1892  (55  &  56  Vict.  c.  10),  and  see  the  list  contained  in  51  &  52  Vict.  c.  52, 
B.  1,  ante,  p.  531. 

(6)  The  adoption  of  these  parts  of  the  Act  is  provided  for  by  the  next  section. 

Adoption  3.  The  following  provisions  shall  have  effect  with  regard  to  the 

by  local  adoption  of  the  parts  of  this  Act  which  are  adoptive  by  local 
authorities.     authorities  : — 

(1.)  An  urban  authority  may  adopt  all  or  any  of  such  parts.(a) 

(2.)  A  rural  authority  may  adopt  Part  Three  so  far  as  it  is  declared 
by  this  Act  to  be  applicable  to  such  authority,(6)  without 
prejudice  to  the  provisions  of  this  Act  relating  to  the  investing 
of  rural  authorities  Avith  urban  powers,  (c) 

(a)  Notice  that  the  whole  of  a  Part  must  be  adopted  and  that  particular  sections 
cannot  be  adopted  to  the  exclusion  of  others,  as  under  the  Infectious  Disease  (Preven- 
tion) Act,  1890,  s.  3,  ante,  p.  549. 
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(b)  The  provisions  of  Part  III.,  which  are  applicable  in  rural  sanitary  districts,  Note  1 
are  those  mentioned  in  section  50,  post,  p.  593.  Mention  is  naade  in  the  notes  to  each  Section 
section  whether  it  is  or  is  not  so  applicable. 

(c)  The  provisions  of  the  Act  relating  to  the  investing  of  rural  authorities  with 
urban  powers  are  contained  in  section  5,  post. 

(3.)  The  adoption  shall  be  by  a  resolution  passed  at  a  meeting(a)  of 
the  local  authority  ;  and  one  calendar  month  at  least  before 
such  meeting  special  notice  of  the  meeting  and  of  the  intention 
to  propose  such  resolution  shall  be  given  to  every  member  of 
the  authority,  and  the  notice  shall  be  deemed  to  have  been  duly 
given  to  a  member  of  it  if  it  is  either — 

(a.)  Given  in  the  mode  in  which  notices  to  attend  meetings 
of  the  authority  are  usually  given  ;  or 

(6.)  Where  there  is  no  such  mode,  then  signed  by  the  clerk 
of  the  authority,  and  delivered  to  the  member  or  left 
at  his  usual  or  last  known  place  of  abode  in  England, 
or  forwarded  by  post  in  a  prepaid  letter,  addressed  to 
the  member  at  his  usual  or  last  known  place  of  abode 
in  England.  (/>) 

(a)  The  meeting  need  not  be  a  special  meeting  ;  the  resolution  may  be  passed 
at  an  ordinary  meeting  so  long  as  the  special  notice  is  given  as  provided  by  the  text. 

(b)  The  jDrovisions  of  this  sub-section  are  similar  to  those  in  52  &  53  Vict.  c.  72, 
s.  5,  ante,  p.  541,  and  the  53  &  54  Vict.  c.  34,  s.  3,  ante,  p.  549,  except  that  the  notice 
must  be  a  month's  notice.  As  to  the  manner  in  which  the  notices  should  be  given, 
see  the  notes  to  the  section  last-mentioned. 

(4.)  Such  resolution  shall  be  published  by  advertisement  in  some  one 
or  more  newspapers  circulating  within  the  district  of  the 
authority,  and  by  causing  notice  thereof  to  be  affixed  to  the 
principal  doors  of  every  church  and  chapel  in  the  place  to 
which  notices  are  usually  fixed,  (a)  and  otherwise  in  such 
manner  as  the  authority  think  sufficient  for  giving  notice 
thereof  to  all  persons  interested,  and  shall  come  into  operation 
at  such  time  not  less  than  one  month  after  the  first  publication 
of  the  advertisement  of  the  resolution  as  the  authority  may 
by  the  resolution  fix,  and  upon  its  coming  into  operation 
such  parts  of  the  Act  as  are  adopted  shall  extend  to  that 
district. 

(a)  The  fixing  of  the  notices  on  the  church  and  chapel  doors  is  not  required  by  the 
corresponding  provisions  of  52  &  53  Vict.  c.  72,  s.  5,  ante,  p.  541,  and  53  &  54 
Vict.  c.  34,  s.  3,  a7ite,  p.  549. 

It  is  not  quite  clear  that  the  notices  need  be  fixed  to  the  doors  of  Nonconformist 
chapels.  It  has  been  held  under  7  Will.  4,  &  1  Vict.  c.  45,  s.  2,  which  requires 
notices  of  vestry  meetings  to  be  affixed  "  on  or  near  the  door  of  all  the  churches  and 
chapels  within  such  parish  or  place,"  that  such  notices  need  not  be  affixed  to  churches 
or  chapels  other  than  those  of  the  Church  of  England.  See  Ormerod  v.  Ghadwick, 
16  M.  &  W.  367  ;  16  L.  J.  M.  G.  143  ;  11  J.  P.  138  ;  Ex  parte  Warblington,  18 
Jur.  494 ;  Reg.  v.  Whipp,  4  Q.  B.  141  ;  7  Jur.  194  ;  12  L.  J.  M.  C.  64  ; 
Edwards  v.  Hatton,  L.  R.  1  A.  &  E.  21  ;  30  J.  P.  211  ;  Reg  v.  Wolferstan  [1893], 
2  Q.  B.  451  ;  62  L.  J.  M.  C.  148  ;  69  L.  T.  (n.S.)  429  ;  42  W.  R.  176.  Compare  the 
provisions  in  6  &  7  Vict.  c.  18,  s.  23,  where  there  is  express  mention  of  chapels  not 
belonging  to  the  Established  Church. 
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Section  3.      (5.)  A  copy  of  the  resolution  shall  be  sent — 

(a.)  Where  any  part  of  the  Act  is  adopted,  to  the  Local 
Government  Board  ; 

(b.)  Where  Part  Two  is  adopted,  to  the  Board  of  Trade  ; 

(c.)  Where  Part  Four  is  adopted,  to  a  Secretary  of  State. 

In  any  case  a  copy  must  be  sent  to  the  Local  Government  Board.  When  Part  II. 
is  adopted  a  copy  must  also  be  sent  to  the  Board  of  Trade,  which  is  the  controlling 
body  with  regard  to  telegraph  wires.  And  for  a  similar  reason,  when  Part  IV.  is 
adopted,  a  copy  must  also  be  sent  to  the  Secretary  of  State. 

(6.)  A  copy  of  the  advertisement  shall  be  conclusive  evidence  of  the 
resolution  having  been  passed,  unless  the  contrary  be  shown  ; 
and  no  objection  to  the  effect  of  the  resolution  on  the  ground 
that  notice  of  the  intention  to  propose  the  same  was  not  duly 
given,  or  on  the  ground  that  the  resolution  was  not  sufficiently 
published,  shall  be  made  after  three  months  from  the  date  of 
the  first  publication  of  the  advertisement. 

This  sub-section  is  practically  identical  with  the  concluding  clause  of  53  &  54  Vict, 
c.  34,  s.  3.    See  the  notes  to  that  section,  ante,  p.  549. 


Expenses  4'.  All  expenses  incurred  or  payable  by  a  local  authority  in  the 

authority  execution  of  this  Act,  and  not  otherwise  provided  for,  may  be  charged 
and  defrayed  in  the  case  of  an  urban  authority  as  part  of  the  expenses 
incurred  by  them  in  the  execution  of  the  Public  Health  Acts,  and  in  the 
case  of  a  rural  authority  as  part  of  their  general  expenses  under  the 
Public  Heath  Acts. 

As  to  the  expenses  of  an  urban  authority,  see  section  207  and  the  succeeding 
sections  of  the  Public  Health  Act,  1875,  ante,  p.  276.  Such  expenses  will  in  general 
be  paid  out  of  the  general  district  fund.  As  to  the  general  expenses  of  a  rural 
authority,  see  sections  229,  230,  of  the  Public  Health  Act,  1875,  ante,  p.  308. 


Power  to  5,  The  Local  Government  Board  may  declare  that  any  of  the  pro- 

Local  Govern-  yisions  contained  in  any  part  of  this  Act,  which  are  not  in  force  in  any 
rural  sanitary  district,  (a)  shall  be  in  force  in  that  district,  or  any  part 
thereof,  and  may  invest  a  rural  sanitary  authority  with  any  of  the  powers, 
rights,  duties,  capacities,  liabilities,  and  obligations  which  an  urban 
authority  may  acquire  by  adoption  of  any  part  of  this  Act,  in  like 
manner  and  subject  to  the  same  provisions  as  they  are  enabled  to 
invest  rural  sanitary  authorities  with  the  powers  of  urban  sanitary 
authorities  under  the  provisions  of  section  two  hundred  and  seventy-six 
of  the  Public  Health  Act,  1875,  and  in  such  case  the  date  of  the 
declaration  of  the  Local  Government  Board  under  this  section  shall  be 
substituted  for  the  date  of  the  adoption  of  this  Act  or  any  part 
thereof.  (5) 

(a)  The  provisions  of  this  Act,  which  are  not  in  force  in  a  rural  district,  and  which 
cannot  be  adopted  in  a  rural  district,  are  those  contained  in  Parts  II.,  IV.,  and  V., 
and  those  sections  of  Part  III.  not  eniimerated  in  section  50,  post,  p.  593. 
(6)  See  section  276  of  the  Public  Health  Act,  1875,  ante,  p.  378. 
The  effect  of  this  section,  as  incorporated  by  the  text,  is  to  enable  the  rural 
sanitary  authority,  or  the  ratejDayers  of  any  contributory  place  where  assessments  are 
equal  to  one-tenth  of  the  rateable  value  of  such  place,  to  apply  to  the  Local  Govern- 


to  extend 
Act  to  rural 
districts. 


38  &  39  Vict, 
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ment  Board  to  invest  the  rural  sanitary  authority  with  urban  powers  under  the  Act.  Note  to 
The  order  must  be  published  in  the  Gazette.  If  it  is  made  at  the  instance  of  ratepayers,  Section  5. 
its  operation  will  be  limited  to  the  contributory  place. 

See  further  as  t  j  investing  a  rural  authority _with  urban  powers  section  25  of  the 
Local  Government  Act,  1894,  post. 

6.  Offences  under  this  Act  may  be  prosecuted,  and  penalties,  forfei-  ^g^ingg°&c 
tures,  costs  and  expenses  recovered  in  like  manner,  and  subject  to  the  ' 
same  provisions  as  offences  which  may  be  prosecuted,  and  penalties,  for- 
feitures, costs,  and  expenses  which  may  be  recovered  in  a  summary 
manner  tinder  the  Public  Health  Acts. 

The  provisions  of  the  Public  Health  Act,  1875,  as  to  the  prosecution  of  offences 
and  the  recovery  of  penalties,  &c.,  are  contained  in  Part  VII.  of  that  Act,  a?ite, 
p.  333.  The  procedure  is  that  prescribed  by  the  Summary  Jurisdiction  Acts  before  a 
court  of  summary  jurisdiction  being  a  petty  sessional  court  (section  251).  Proceed- 
ings must  be  taken  within  tlie  period  of  six  months  after  the  matter  of  information 
or  complaint  arose  (47  &  48  Vict.  c.  43,  repealing  and  substituting  for  section  252 
the  corresponding  provisions  of  the  Summary  Jurisdiction  Acts).  The  proceedings 
can  be  taken  only  by  the  local  authority,  or  a  i^arty  aggrieved,  or  a  person  having 
the  written  consent  of  the  Attorney-General  (section  253).  The  penalties  are  to  be 
paid  to  the  local  authority,  but  if  there  is  an  informer  he  is  to  receive  one-half 
(section  254).  A  justice  may  act  though  he  is  a  member  of  the  local  authority 
(section  258).  The  local  authority  may  appear  by  their  clerk  or  any  member  or 
officer  generally  or  specially  authorised  (section  259).  Demands  below  50/.  may  be 
recovered  in  the  county  court  (section  261).  The  proceedings  are  not  to  be  quashed 
on  certiorari  (section  262). 

7.  (1.)  Any  person  aggrieved — 

(a.)  By  any  order,  judgment,  determination,  or  requirement  of  a  local  Appeals  to 

authority  under  this  Act  ;  sessions. 
(6.)  By  the  withholding  of  any  order,  certificate,  licence,  consent,  or 
approval,  which  may  be  made,  granted,  or  given  by  a  local 
authority  tinder  this  Act  ; 
(c.)  By  any  conviction  or  order  of  a  court  of  summary  jurisdiction 
nnder  any  provision  of  this  Act  ; 
may  appeal  in  manner  provided  by  the  Summary  Jurisdiction  Acts  to  a 
court  of  quarter  sessions. 

This  general  provision  is  subject  to  the  qualification  contained  in  the  next  sub- 
section. 

The  cases  in  which  an  appeal  will  lie  under  this  provision  are  indicated  in  the 
notes  to  the  several  sections. 

The  provisions  of  the  Summary  Jurisdiction  Acts  as  to  appeals  to  quarter  sessions 
are  contained  in  42  &  43  Vict.  c.  49,  s.  31,  which  is  set  out  in  the  notes  to  section  269 
of  the  Public  Health  Act,  1875,  ante,  p.  363. 

(2.)  This  section  shall  not  apply  in  cases  where  there  is  an  appeal  to 
the  Local  (government  Board  under  section  two  hundred  and  sixty-eight 
of  the  Public  Health  Act,  1875. 


See  section  268  of  the  Public  Health  Act,  1875,  and  the  notes  thereto,  ante, 
p.  360. 

8.  Any  information,  complaint,  warrant,  or  summons  made  or  issued  More  than  one 
for  the  purposes  of  this  Act,  or  of  the  Public  Health  Acts,  may  contain  °g"'^&c 
in  the  body  thereof  or  in  a  schedule  thereto  several  sums. 

It  is  difficult  to  suggest  what  is  the  object  of  this  provision,  or  what  its  effect 
is.    The  general  rule  is  that  an  information  or  complaint  must  be  confined  to  one 
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Note  to  offence  or  matter  of  complaint.  See  11  &  12  Vict.  c.  43,  s.  10.  Under  the  above 
Section  8.  provision  one  complaint  and  snmmons  may  be  used  for  the  recovery  of  several 
■  sums.  This  may  be  practicable  when  the  sums  claimed  are  sums  recoverable  as 
civil  debts,  such  as  expenses  ;  but  it  may  be  otherwise  in  the  case  of  penalties  for 
offences,  even  if  the  text  should  be  considered  as  applying  to  them,  which  is  very 
doubtful.  It  will  certainly  be  prudent  in  the  case  of  penalties  to  keep  the  proceedings 
for  each  penalty  distinct. 


Bye-laws.  All  the  provisions  with  respect  to  bye-laws  contained  in  sections 

one  hundred  and  eighty-two  to  one  hundred  and  eighty-six  of  the  Public 
Health  Act,  1875,  and  any  enactment  amending  or  extending  those 
sections,  shall  apply  to  all  bye-laws  from  time  to  time  made  by  a  local 
authority  under  the  powers  of  this  Act,  except  bye-laws  made  under 
Part  Two  of  this  Act. 

See  sections  182 — 187  of  the  Public  Health  Act,  1875,  and  the  notes  thereto, 
ante,  p.  256. 

Bye-laws  made  under  sections  20,  23,  26,  40,  and  44  of  this  Act  must  be  confirmed 
by  the  Local  Government  Board  under  section  184  of  the  Public  Health  Act,  1875.  But 
bye-laws  under  Part  II.,  must  be  confirmed  by  the  Board  of  Trade,  see  section  13,  fost. 

Powers  of  act      \0.         All  powers  given  to  a  local  authority  under  this  Act  shall 
cumulative.     ]-)q  deemed  to  be  in  addition  to  and  not  in  derogation  of  any  other  powers 
conferred  upon  such  local  authority  by  any  Act  of  Parliament,  law,  or 
custom,  and  such  other  powers  may  be  exercised  in  the  same  manner  as 
if  this  Act  had  not  been  passed. 

See  section  341  of  the  Public  Health  Act,  1875,  ante,  p.  423. 

Notwithstanding  this  provision,  the  Act  itself  creates  certain  exceptions  to  it. 
Th\is,  where  section  23  is  in  force  in  any  district,  section  38  of  the  Public  Health  Act, 
1875,  is  repealed  in  that  district  ;  and  where  section  34  is  in  force,  the  10  &  11  Vict, 
c.  34,  s.  80,  is  repealed  in  that  district.  But  the  Act  does  not  rej^eal  or  even 
supersede  local  Acts. 

(2.)  Nothing  in  this  Act  shall  exempt  any  person  from  any  penalty 
to  which  he  would  have  been  liable  if  this  Act  had  not  been  passed,  pro- 
vided that  no  person  shall  be  liable  to  pay,  except  in  the  case  of  a  daily 
penalty,  more  than  one  penalty  in  respect  of  the  same  offence. 

The  expression  "daily  penalty"  is  defined  in  section  11,  sub-section  (3),  post. 


interpreta-  (1.)  The  expression  "  ashpit in  the  Public  Health  Acts  and 

in  this  Act  shall,  for  the  purposes  of  the  execution  of  those  Acts  and  of 
this  Act  include  any  ashtub  or  other  receptacle  for  the  deposit  of  ashes, 
fsecal  matter,  or  refuse. 

The  Public  Health  Act,  1875,  s.  35,  ante,  p.  63,  provides  that  every  newly  erected 
house  must  have  an  ashpit  furnished  with  proper  doors  and  coverings.  By  sec- 
tion 36,  if  a  house  is  without  a  sufficient  ashpit,  the  owner  may  be  required  to 
provide  one.  By  section  39,  an  urban  authority  may  provide  ashpits  for  public 
accommodation.  By  section  40,  an  asphit  must  be  constructed  and  kept  so  as 
not  to  be  a  nuisance  or  injurious  to  health.  By  section  41,  provision  is  made  for 
the  abatement  of  a  nuisance  arising  from  any  defect  in  an  ashpit.  Sections  42 — 44 
deal  with  the  cleansing  of  ashpits.  Section  91,  ante,  p.  108,  and  subsequent  sections 
include,  under  the  definition  of  nuisances,  any  ashpit  so  foul  or  in  such  a  state  as  to 
be  a  nuisance  or  injurious  to  health.  In  all  these  sections  the  expression  "  ashpit " 
will  have  the  extended  meaning  above  assigned  to  it.  It  seems  from  the  language 
of  the  text  that  an  ashpit  may  be  a  movable  receptacle. 


DEFINITIONS. 


(2.)  A  street  or  part  of  a  street  which  has  been  asphalted  or  paved  Section 
with  wood,  tar  paving,  or  artificial  stone,  or  other  improved  paving  of 
any  kind  shall  be  deemed  to  have  been  paved  within  the  meaning  of  any 
provision  of  the  Public  Health  Acts. 

Provided  that  a  street  shall  not  be  deemed  to  be  paved  to  the  satisfac- 
tion of  an  urban  authority  unless  it  is  paved  with  such  kind  as  well  as 
with  such  quality  of  paving  as  the  local  authority  shall  consider  suitable 
for  the  street. 

The  first  part  of  the  above  sub-section  appears  to  have  been  provided  to  meet 
the  dictum  of  Jessel,  M.E.,  in  Attorney-Geiural  v.  Bidder,  47  J.  P.  263.  That 
learned  judge  said  in  the  course  of  the  case  that  a  read  paved  witli  wood  was  not 
"  paved  "  within  the  meaning  of  section  152  of  the  Public  Health  Act,  1875.  See 
further  as  to  this  case  the  notes  to  section  41  of  this  Act,  -post,  p.  589. 

The  second  part  of  the  above  sub-section  is  an  amendment  of  sections  150  and  152 
of  the  Public  Health  Act,  1875.  Section  150  of  that  Act,  ante,  p.  176,  provides  that 
when  a  street,  not  being  a  highway  repairable  by  the  inhabitants  at  large,  is  not 
{inter  alia)  paved  to  the  satisfaction  of  the  urban  authority,  notice  may  be  served  on 
the  owners  of  property  fronting  the  street  to  pave  it,  and  in  their  default  the  urban 
authority  may  pave  the  street,  and  recover  the  expenses  from  the  owners.  The  effect 
of  the  above  sub-section  is  that  an  urlmn  authority  may  require  the  road  to  be 
asphalted  or  paved  with  wood,  &c.,  and  that  though  properly  paved  in  one  way,  it 
shall  not  be  deemed  to  be  paved  to  the  satisfaction  of  the  ur);an  authority,  unless 
they  also  consider  the  kind  of  paving  suitable  for  the  street.  Section  152,  ante, 
p.  198,  provides  that  when  a  street  is  {inter  alia)  paved  to  the  satisfaction  of  an 
urban  authority,  they  may  declare  it  to  Ije  a  highway  repairable  by  the  inhabitants 
at  large.  Having  regard  to  the  text,  they  have  now  a  discretion  as  to  the  kind  of  paving 
which  they  deem  suitable  for  the  street.    See  the  notes  to  section  41,  post,  p.  589. 

See  further  on  this  subject  the  provisions  of  the  Private  Street  Works  Act,  1892,  'post, 

(3.)  In  this  Act,  if  not  inconsistent  with  the  context(a) — 
The  expression  "  local  authority  "  means  an  urban  sanitary  authority 
or  a  rural  sanitary  authority,  as  the  case  may  be,  under  the  Public 
Health  Acts,  and  the  expressions  "  urban  authority  and  "  rural 
authority  "  mean  respectively  an  urban  sanitary  authority  and  a 
rural  sanitary  authority  under  those  Aci&.Qj) 

The  expressions  "  urban  sanitary  district  "  and  "  rural  sanitary  dis- 
trict "  mean  respectively  an  urban  sanitary  district  and  a  rural 
sanitary  district  under  the  Public  Health  Acts,  {h) 

The  expression  "  sanitary  convenience  "  includes  urinals,  waterclosets, 
earthclosets,  privies,  ashpits,  and  any  similar  convenience. (c) 

The  expression  "  daily  penalty  "  means  a  penalty  for  each  day  on  which 

any  offence  is  continued  after  conviction  therefor. ((^) 
The  expressions  "  surveyor,"  "  lands,"  "  premises,"  "  owner,"  "  street," 

"  house,"  "  drain,"  "  sewer,"  have  respectively  the  same  meaning  as 

in  the  Public  Health  Acts.(6') 

{a)  See  as  to  these  words  the  cases  mentioned  in  the  notes  to  section  4  of  the 
Public  Health  Act,  1875,  ante,  p.  2.  In  a  recent  case  in  the  House  of  Lords, 
Lord  Selborne  said  :  "  An  interpretation  clause  of  this  kind  is  not  meant  to 
prevent  the  word  receiving  its  ordinary,  popular,  and  natural  sense,  -whenever  that 
would  be  properly  applicable  ;  but  to  enable  the  word,  as  used  in  the  Act,  when 
there  is  nothing  in  the  context  or  the  subject-matter  to  the  contrary,  to  be  applied  to 
some  things  to  which  it  would  not  ordinarily  be  applicable."  Robinson  v.  Barton 
Local  Board,  8  App.  Gas.  798  ;  53  L.  J.  Ch.  226  :  50  L.  T.  (n.s.)  57  :  32  W.  R.  249  : 
48  J.  P.  276.  \     '  ' 
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Note  to       (b)  These  expressions  aie  defined  in  sections  6,  9,  of  the  Public  Health  Act,  1875. 
Section  11.  See,  however,  the  notes  to  those  sections,  and  Part  II.  of  the  Local  Government  Act, 
  1894,  post. 

(c)  The  expression  "  sanitary  convenience  "  is  a  convenient  one,  including  as  it  does 
a  number  of  things  which  are  generally  groiiped  together  in  the  Public  Health  Act, 
1875.  See,  for  example,  sections  35,  36  of  that  Act,  ante,  p.  63.  The  word  "  ashpit " 
has  now  an  extended  meaning.    See  sub-section  (1),  aiite. 

(d)  This  definition  obviates  a  difficulty  which  has  often  been  felt  where  a  daily 
penalty  is  imposed  for  every  day  an  offence  continues,  the  question  being  in  such 
cases  whether  the  daily  penalty  is  incurred  before  as  well  as  after  conviction.  See, 
for  example,  section  86  of  the  Public  Health  Act,  1875,  cmte,  p.  104. 

(e)  In  the  Public  Health  Act,  1875,  s.  4,  all  these  expressions  are  defined.  See 
the  notes  to  that  section,  ante,  p.  2. 


Application  In  the  application  of  this  Act  to  Ireland  the  following  modifica- 

Seknd.*°       tions  shall  have  effect— 

(1.)  Sections  five  and  forty-one  shall  not  apply  to  Ireland. 
41  &  42  Vict.      (^2.)  This  Act  shall  be  construed  as  one  with  the  PubHc  Health 
(Ireland)  Act,  1878. 
(3.)  This  Act  and  the  Public  Health  (Ireland)  Act,  1878,  may  be 
cited  as  the  Public  Health  (Ireland)  Acts. 

(4.)  A  reference  to  a  place  of  abode  in  England  shall  be  construed  to 
be  a  reference  to  a  place  of  abode  in  Ireland. 

(5.)  The  Local  Government  Board  for  Ireland  shall  be  substituted  for 
the  liocal  Government  Board. 

(6.)  The  Chief  Secretary  shall  be  substituted  for  the  Secretary  of 
State, 

(7.)  The  expression  "  the  Public  Health  Acts  "  shall  include  the  Public 
Health  (Ireland)  Act,  1878,  and  the  said  Act  shall  be  substi- 
tuted for  the  Public  Health  Act,  1875,  and  in  particular  refe- 
rences in  this  Act  to  sections  thirty-eight,  forty-one,  eighty-four, 
one  hundred  and  sixteen,  one  hundred  and  seventeen,  one  hun- 
dred and  fifty-seven,  one  hundred  and  fifty-eight,  one  hundred 
and  sixty-five,  two  hundred  and  twenty-nine,  two  hundred  and 
thirty,  two  hundred  and  sixty-eight,  and  three  hundred  and 
,  six  of  the  Public  Health  Act,  1875,  shall  be  respectively  taken 

to  be  references  to  sections  forty-eight,  fifty-one,  ninety-five, 
one  hundred  and  thirty-two,  one  hundred  and  thirty-three, 
forty-one,  forty-two,  one  himdred  and  two,  two  hundred  and 
thirty-tw0,  two  hundred  and  thirty-three,  two  hundred  and 
sixty-eight,  and  two  hundred  and  seventy-two  of  the  Public 
Health  (Ireland)  Act,  1878,  and  the  references  to  sections  one 
hundred  and  sixteen  to  one  hundred  and  nineteen,  and  to 
sections  one  hundred  and  eighty-two  to  one  hundred  and  eighty- 
six  of  the  Public  Health  Act,  1875,  shall  be  respectively  taken 
to  be  references  to  sections  one  hundred  and  thirty-two  to  one 
hundred  and  thirty-five,  and  to  sections  two  hundred  and  nine- 
teen to  two  hundred  and  twenty-three  of  the  Public  Health 
(Ireland)  Act,  1878. 

(8.)  In  sub-section  four  of  section  fifty-one  of  this  Act  a  notice  to  the 
clerk  to  the  licensing  justices  and  to  the  district  inspector  of 
the  district  in  which  the  house,  room,  garden,  or  place,  is  situated, 
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or  in  his  absence  to  the  head  constable,  or  if  in  the  Dublin  Section  12. 
Metropolitan  Police  District  to  the  superintendent  of  police  of  ' 
such  division,  shall  be  substituted  for  the  notice  to  the  clerk  of 
the  licensing  justices  and  to  the  chief  officer  of  police  in  the 
said  sub-section  mentioned. 

(9.)  In  section  fifty-one  of  this  Act  as  modified  by  this  section  the 
expression  "  general  annual  licensing  meeting "  shall  mean 
annual  licensing  quarter  sessions,  and  the  expressions  "  licensing 
justices,"  "  clerk  to  the  licensing  justices,"  "  special  sessions," 
and  all  other  expressions  defined  by  the  Licensing  Acts 
(Ireland),  1872  to  1874,  shall  have  the  same  meanings 
respectively  as  in  the  said  Acts. 

(10.)  Sub-section  two  of  section  fifty-two  of  this  Act  shall  be  read  and 
construed  as  if  the  words  and  figures  "  of  the  Local  Loans  Act, 
1875,  and  the  Acts  amending  the  same  and,"  and  also  "  by 
the  Metropolitan  Board  of  Works,  or  the  County  Council  of 
London,  or,"  were  omitted  therefrom. 

(11.)  The  Lord  Lieutenant  by  order  made  by  and  with  the  advice  of 
the  Privy  Council  shall  be  substituted  for  Her  Majesty  by 
Order  in  CJouncil, 


PART  II. 

Telegraph,  &c..  Wires. (a) 

13.  (!•)  -A-n  urban  authority  may  from  time  to  time  make,  alter.  Bye-laws  for 
and  repeal  bye-laws      for  prevention  of  danger  or  obstruction  to  the  ^a^7Tr  from^ 
public  from  posts,  wires,  tubes,  or  any  other  apparatus  stretched  or  placed  telegraph 
above,  over,  along,  or  across  any  street,(c)  (whether  before  or  after  the  wires,  &c. 
adoption  of  this  part  of  this  Act)(fZ)  for  the  purpose  of  any  telegraph, 
telephone,  lighting,  railway  signalling,  or  other  purpose,  (e-) 

(a)  This  part  of  the  Act  may  be  adopted  by  an  virban  authority.  It  cannot  be 
adopted  by  a  rural  authority  unless  they  are  invested  with  urban  pow-ers  for  that 
purpose  under  section  5,  ante,  p.  562.  When  this  jjart  is  adopted  in  manner  provided 
by  section  3,  the  resolution  must  be  forwarded  to  the  Local  Government  Board,  and 
to  the  Board  of  Trade,  as  provided  by  section  3,  sub-section  (5),  ante,  p.  562. 

(&)  The  provisions  of  the  Public  Health  Acts  do  not  apply  to  these  bye-laws.  See 
section  9,  ante,  p.  564. 

(c)  For  the  definition  of  the  term  "  street,"  see  section  11,  sub-section  (3),  and  the 
notes  thereto. 

It  should  be  observed  that  ajDart  from  the  provisions  of  this  section  an  urban 
authority  have  no  power  to  prevent  the  erection  of  overhead  wires  in  any  street 
which  is  not  vested  in  them  under  section  149  of  the  Public  Health  Act,  1875,  ante, 
p.  169.  And  even  with  regard  to  streets  vested  in  them,  they  can  only  do  so  if  the 
wires  interfere  with  the  ordinary  user  of  the  street  as  a  street.  See  the  cases  of 
Wandsworth  District  Board  v.  United  Telexilume  Company,  13  Q.  B.  D.  904  ;  53  L.  J. 
Q.  B.  449  ;  51  L.  T.  (n.s.)  148  ;  32  W.  K.  776  ;  48  J.  P.  676  ;  Wandstvortli  District 
Board  v.  Postmaster-General,  4  Nev.  &  Mac.  401  :  Fareham  Local  Board  v.  Smith,  7 
T.  L.  R.  443. 

(d)  The  bye-laws  will  apply  to  wires  already  erected  as  well  as  to  those  erected  after 
the  adoption  of  this  part  of  the  Act.    See,  however,  sub-section  (6),  infra. 

(e)  See  the  partial  exemption  of  apparatus  belonging  to  a  railway  or  canal  company 
in  sub-section  (7),  infra. 
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Note  to       The  bye-laws  made  imcTer  this  section  are  only  for  the  prevention  of  danger  or 
Section  13.  obstruction  to  the  public.    The  observance  of  them  will  not  necessarily  make  it  law- 
f  ul  to  erect  wires  for  the  purposes  above  mentioned.    The  bye-laws  will  not  in  any 
way  enable  the  promoters  of  any  undertaking  to  erect  wires  upon  or  over  private 
property  where  that  cannot  otherwise  be  legally  done. 

The  bye-laws  will  not  apply  to  post  office  wires,  or  electric  lighting  wires  erected 
under  the  Electric  Lighting  Acts.    See  section  15,  post,  and  the  notes  thereto. 

(2.)  By  such  bye-laws  provisions  may  be  made  for  the  inspection  and 
examination  by  the  ui'ban  authority  of  any  such  posts,  wires,  tubes,  or 
other  apparatus,  and  for  the  prohibition  of  any  such  posts,  wires,  tubes, 
or  other  apparatus,  being  cr  continuing  to  be  stretched  or  placed  as 
aforesaid  in  such  manner  as  to  be  dangerous  or  to  cause  obstruction  to 
the  public. 

It  is  anticipated  that  a  model  code  of  bye-laws  will  be  issued  by  the  Board  of  Trade. 
If  not,  or  until  this  is  done,  any  code  of  an  urban  authority  may  provide  for  the 
inspection  and  examination  of  posts  or  wires,  and  for  the  prohibition  of  these,  if 
causing  danger  or  obstruction.  One  of  the  chief  causes  of  danger  is  the  liability  of 
the  wires  to  be  blown  down  or  broken  by  snow  j  the  bye-laws  may  jjrovide  for  such 
a  cause  of  danger. 

(3.)  Offenders  against  such  bye-laws  shall  be  liable  to  such  penalties 
as  may  be  thereby  prescribed  not  exceeding  five  pounds  for  each  offence, 
and  a  daily  penalty  not  exceeding  forty  shillings,  and  the  court,  in 
addition  to  awarding  any  penalty,  may  order  the  removal  of  any  post, 
,  wire,  tube,  or  other  apparatus,  stretched  or  placed  in  contravention  of 
any  such  bye-law  made  under  this  section. 

The  bye-laws  must  themselves  prescribe  the  penalties.  For  the  definition  of  a  daily 
penalty,  see  section  11,  sub-section  (3),  ante,  p.  565.  The  proceedings  will  be  under 
the  Summary  Jurisdiction  Acts,  and  an  appeal  against  a  conviction  or  order  will  lie 
to  quarter  sessions  under  section  7,  sub-section  (1),  ante,  p.  563. 

(4.)  Bye-laws  made  under  this  section  and  any  alteration  or  repeal  of 
any  such  bye-law  shall  not  take  effect  unless  and  until  they  have  been 
submitted  to  and  confirmed  by  the  Board  of  Trade,  which  Board  is  hereby 
empowered  to  allow  or  disallow  or  to  modify  or  amend  the  same  as  it 
may  think  proper. 

(5.)  Reasonable  notice  of  the  intended  submission  for  confirmation  of 
any  such  bye-law,  alteration,  or  repeal  shall  be  given  by  the  urban  autho- 
rity by  advertisement  in  one  or  more  local  newspapers  circulating  in  the 
district  to  which  such  bye-laws  relate,  and  by  circular  letter  to  any  com- 
pany or  person  owning  or  leasing  any  post,  wire,  tube,  or  other  apparatus 
to  which  any  bye-law  is  intended  to  apply,  and  such  company  or  person 
shall  be  entitled  to  appear  before  the  Board  of  Trade,  and  object  to  the 
confirmation,  alteration,  or  repeal  of  any  bye-law,  and  all  costs  incurred 
by  any  parties  in  reference  to  the  application  for  or  objection  to  the 
confirmation,  alteration,  or  repeal  of  any  such  bye-law,  shall  be  in  the 
discretion  of  the  Board  of  Trade. 

The  circular  letter  must  be  sent  to  all  owners  or  lessees  of  existing  posts,  wires,  &c., 
other  than  those  mentioned  in  section  15,  post.  Such  owners  and  lessees  will  send  in 
their  objections,  if  any,  and  may  appear  before  the  Board  of  Trade  in  support  of 
them. 


I 


TELEGRAPH,  &C.,  ■WIRES. 


569 


(6.)  The  Board  of  Trade  may  exempt  from  the  operation  of  any  such  Section  13. 
bye-law,  alteration,  or  repeal,  for  such  period  as  they  think  proper,  not 
exceeding  five  years  from  the  confirmation  thereof,  any  post,  wire, 
tube,  or  other  apparatus,  which  shall  have  been  stretched  or  placed, 
in  the  case  of  a  new  bye-law,  before  the  confirmation  thereof,  and  in  the 
case  of  the  alteration  or  repeal  of  a  bye-law,  in  accordance  with  such 
bye-law. 

Unless  such  exemption  is  made,  tlie  bye-laws  will  extend  to  existing  wires  as  well 
as  to  those  to  be  erected  after  the  adoption  of  this  part  of  the  Act. 

(7.)  Nothing  in  such  bye-laws  shall  extend  to  or  include  any  apparatus 
belonging  to  any  railway  or  canal  company,  or  used  by  them  in  connec- 
tion with  their  business,  and  which  now  is  or  hereafter  shall  be  fixed  or 
placed  by  any  such  company  across,  over,  or  along  any  railway,  or  the 
towing  path  of  any  canal,  provided  such  apparatus  do  not  project,  or  be 
not  stretched  or  placed  beyond  such  railway  or  towing  path  over  any 
street,  or  be  not  stretched  or  placed  over  any  street  crossing  over  such 
railway  other  than  streets  crossing  any  railway  on  the  level. 

When  a  railway  crosses  a  street,  the  bye-laws  will  not  apply  to  wires  on  such  railway 
so  long  as  these  do  not  i3roject  beyond  the  property  of  the  company.  Where  the 
street  is  carried  over  the  railway,  the  bye-laws  will  not  apply  to  railway  wires  unless 
these  are  carried  above  the  street.  When  a  street  crosses  a  railway  on  the  level,  the 
bye-laws  will  not  apply  to  the  railway  wires  even  if  they  do  cross  the  street. 

14-.         If  any  post,  wire,  tube,  or  other  apparatus  so  exempted  as  Banger  from 
aforesaid  (a)  is  during  the  period  of  such  exemption  in  the  opinion  of  the  tde"raph 
surveyor  of  the  urban  authority  in  such  a  state  or  position  that  immediate  wires, 
danger  to  any  person  is  to  be  apprehended, (6)  he  may  give  information 
to  any  justice,  who  may  thereupon  summon  the  owner  or  lessee  thereof 
or  other  person  interested  therein  forthwith  to  appear  before  a  court  of 
summary  jurisdiction. 

(ft)  The  exemptions  here  referred  to  are  those  mentioned  in  sub-sections  (6)  and  (7) 
of  the  preceding  section. 

(6)  This  does  not  necessaiily  mean  when  danger  is  apprehended  to  a  particular 
person.  The  section  will  apply  if  immediate  danger  is  apprehended  to  any  person 
passing  along  a  street. 

(2.)  The  court  may  thereupon — 

(a.)  Make  an  order  requiring  such  owner,  lessee,  or  other  person, 
or  all  or  any  of  them,  to  remove  or  remedy  the  source  of 
danger  ;  or 

(h.)  Make  an  order  authorising  the  surveyor  to  do  so  at  the  expense 
of  such  owner,  lessee,  or  other  person,  or  of  all  or  any  of  them  ; 
or 

(c.)  Make  such  other  order  as  may  appear  to  the  court  under  all  the 
circumstances  of  the  case  to  be  necessary  and  proper. 

An  appeal  against  such  an  order  will  lie  to  quarter  sessions,  under  section  7,  ante, 
p.  563. 

The  expense  incurred  under  sub-section  (6)  will  apparently  be  recoverable  sum- 
marily.   See  section  6,  ante,  p.  563. 

15.  (!•)  Nothing  contained  in  this  part  of  this  Act  shall —  Savings, 
(a.)  Extend  to  any  post,  wife,  tube,  or  other  apparatus  or  property  of 
the  Postmaster-General. 


570 


THE  PUBLIC  HEALTH  ACTS  AMENDMENT  ACT,  1890. 


Section  15.  (6.)  Extend  to  any  works  of  any  undertakers  within  the  meaning  of 
the  Electric  Lighting  Acts,  1882  to  1888,  to  which  the 
provisions  of  those  Acts  apply. 

The  Electric  Lighting  Acts  are  45  &  46  Vict.  c.  56  and  the  51  &  52  Vict.  c.  12, 
both  of  which  are  set  out  in  the  Appendix  to  this  Work.  These  Acts  contain 
important  restrictions  with  regard  to  the  erection  of  overliead  wires.  See  section  14 
of  the  Act  of  1882,  and  section  4  of  tlie  Act  of  1888,  and  the  regulations  of  the  Board 
of  Trade  made  under  these  Acts. 

(2.)  Nothing  contained  in  this  part  of  this  Act  shall  limit  or  interfere 
with  the  working  of  any  mines  or  minerals  lying  under  or  adjacent  to 
any  street  along  or  across  which  any  posts,  wires,  tubes,  or  other  apparatus 
shall  be  stretched  or  placed,  nor  shall  the  owner,  lessee,  or  occupier  of 
those  mines  or  minerals  be  liable  for  any  damage  which  may  be  occasioned 
by  the  working  thereof  in  the  ordinary  course  to  such  post,  wires,  tubes, 
or  apparatus. 

As  to  the  right  of  an  owner  to  work  minerals  under  a  street  vested  in  the  urban 
authority,  see  section  27  of  the  Highway  Act,  1878  (41  &  42  Vict.  c.  77),  in  the 
Appendix,  posf.  The  object  of  the  above  provision  appears  to  be  to  ^^revent  the 
owners  of  posts,  wires,  &c.,  erected  in  compliance  with  the  bye-laws  from  acquiring 
any  right  thereby  against  the  owner  of  mines  or  minerals  iinder  the  street  in  or  over 
which  the  posts,  wires,  &c.,  are  placed.  It  may  be  doubted  whether  the  provision 
was  required. 


PART  III. 
Sanitakt  and  other  Peo visions. (a) 

Injurious  26.  (!•)  It  shall  not  be  lawful  for  any  person  to  throw,  or  suflFer  to 

pass^int(r°*  ^°      thrown,  or  to  pass  into  any  sewer  of  a  local  authority  or  any  drain 
sewers.         communicating  therewith,  any  matter  or  substance  by  which  the  free 
flow  of  the  sewage  or  surface  or  storm  water  may  be  interfered  with,  or 
by  which  any  such  sewer  or  drain  may  be  injured. (6) 

(a)  This  part  of  the  Act  may  be  adopted  by  an  urban  authority.  It  can  only  be 
adopted  by  a  rural  authority  to  the  extent  mentioned  in  sections  3  (2)  and  50,  unless 
the  rural  authority  be  invested  with  urban  powers  for  that  purpose  under  section  5. 
Notice  of  the  resolution  adopting  this  part  of  the  Act  must  be  sent  to  the  Local 
Government  Board.    See  section  3  (5),  ante,  p.  562. 

(b)  This  section  may  be  adopted  by  a  rural  authority.  See  section  50,  post,  p.  593. 
The  provisions  of  the  section  will  appljr  to  the  sending  of  injurious  matter  into 

sewers  from  house  drains  as  well  as  from  factories. 

(2.)  Every  person  offending  against  this  enactment  shall  be  liable  to  a 
penalty  not  exceeding  ten  pounds,  and  to  a  daily  penalty  not  exceeding 
twenty  shillings. 

As  to  the  recovery  of  the  penalty,  see  section  6.  Appeal  against  a  conviction  will 
lie  to  quarter  sessions  under  section  7,  ante,  p.  563. 

For  the  definition  of  a  daily  penalty,  see  section  11  (3),  ante,  p.  565. 

17.  (!•)  Every  person  who  turns  or  permits  to  enter  into  any  sewer 
of  a  local  authority  or  any  drain  communicating  therewith — 

(a.)  Any  chemical  refuse,  or 


Chemical 
refuse,  steam, 
&c.,  not  to  be. 
turned  into 
gewers.(a) 
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(b.)  Any  waste  steam,  condensing  water,  heated  water,  or  other  liquid  Section 
(such  water  or  other  liquid  being  of  a  higher  temperature 
than  one  hundred  and  ten  degrees  of  Fahrenheit), 

which,  either  alone  or  in  combination  with  the  sewage,  causes  a  nuisance 
or  is  dangerous  or  injurious  to  health(6)  shall  be  liable  to  a  penalty 
not  exceeding  ten  pounds,  and  to  a  daily  penalty  not  exceeding  five 
pounds,  (c) 

(a)  This  section  may  be  adopted  by  a  rural  authority.    See  section  50,  post,  p.  593. 

(6)  The  Rivers  Pollution  Prevention  Act,  1876  (39  &  40  Vict.  c.  75),  s.  7,  provides 
that  every  sanitary  or  other  local  authority  having  sewers  lender  their  control  shall 
give  facilities  for  enabling  manufacturers  within  their  district  to  carry  the  liquids 
proceeding  from  their  factories  or  manufacturing  processes  into  such  sewers  :  Provided 
that  this  section  shall  not  extend  to  compel  any  sanitary  or  other  local  authority  to 
admit  into  their  sewers  any  liquid  which  would  prejudicially  affect  such  sewers  or  the 
disposal  by  sale,  application  to  land  or  otherwise,  of  the  sewage  matter  conveyed 
along  such  sewers,  or  which  would,  from  its  temperature  or  otherwise,  be  injurious  in 
a  sanitary  point  of  view  :  Provided  also,  that  no  sanitary  authority  shall  be  required 
to  give  such  facilities  as  aforesaid  where  the  sewers  of  such  authority  are  only  sufficient 
for  the  requirements  of  their  district  nor  where  such  facilities  would  interfere  with 
any  order  of  any  court  of  competent  jurisdiction  respecting  the  sewage  of  such 
authority. 

The  section  of  the  Rivers  Pollution  Prevention  Act,  1876,  above  quoted,  requires 
facilities  to  be  given  for  the  sending  of  liquid  refuse  from  factories  into  sewers.  No 
facilities  can  be  required  to  be  given  for  sending  solid  refuse  into  sewers,  and  if  any 
solid  refuse  is  sent  into  a  sewer  a  remedy  may  be  found  in  the  provisions  of  section  16 
of  this  Act.  Even  if  facilities  are  given  for  receiving  liquid  refuse,  the  text  will 
prevent  these  from  being  sent  into  a  sewer  in  the  cases  above  mentioned.  In  con- 
nection with  this  subject,  reference  may  be  made  to  St.  Helen's  Chemical  Gonvpany  v. 
St.  Helen's  {Mayor,  cfcc,  of),  1  Ex.  D.  196  ;  45  L.  J.  M.  C.  150  ;  34  L.  T.  (n.s.)  397  ; 
40  J.  P.  471.  There  the  appellants  were  jDOssessed  of  chemical  works,  and  were 
entitled  to  discharge  refuse  by  two  separate  drains  into  a  public  sewer.  ]3y  the  one 
drain  liquid  impregnated  with  muriatic  acid  was  discharged,  and  by  the  other  drain 
liquid  impregnated  with  sulphur.  Upon  their  combination  in  the  sewer  sulphuretted 
hydrogen  gas  was  produced,  which  escaped  in  sufiicient  quantities  to  be  inj  urious  to  the 
public  health.  No  nuisance  existed  in  the  appellants'  drains.  The  respondents  had 
not  properly  flushed,  cleansed,  and  trajopedthe  sewer.  Complaint  having  been  made 
by  the  respondents  of  the  escape  of  the  sulphuretted  hydrogen  gas,  an  order  for  the 
abatement  thereof  was  made  by  justices  on  the  appellants  : — Held,  that  the  escape  of 
the  gas  was  a  nuisance,  within  the  meaning  of  18  &  19  Vict.  c.  121,  s.  8  ;  that  it  arose 
from  the  acts  of  the  appellants,  and  that  the  respondents  could  lawfully  make  com- 
plaint thereof,  although  they  themselves  might  have  contributed  to  the  ^existence  of 
the  nuisance.  This  case  shows  that  it  may  sometimes  be  possible  to  deal  with 
nuisances  in  sewers  from  chemical  refuse  under  the  provisions  of  the  Public  Health 
Act,  1875,  ss.  91 — 96  ;  but  the  text  gives  a  remedy  which  is  at  once  more  direct  and 
of  wider  application.  The  discharge,  for  example,  of  steam  or  hot  water  into  a 
sewer  has  frequently  been  found  to  create  a  nuisance,  and  after  a  sanitary  authority 
had  given  facilities  under  the  Rivers  Pollution  Prevention  Act,  1876,  s.  7,  supra,  for 
receiving  it  into  a  sewer  it  was  by  no  means  clear  that  the  nuisance  could  be  dealt 
with.  When  the  above  section  is  adopted  it  will  be  unlawful  in  any  case  to  turn 
steam  or  hot  water  exceeding  in  temperature  110  degrees  of  Fahrenheit  into  a  sewer 
under  any  circumstances. 

(c)  For  the  definition  of  a  daily  penalty,  see  section  11  (3),  ante,  p.  565. 

As  to  the  notice  which  must  be  given  before  proceedings  under  this  section,  see 
sub-section  (3),  infra. 

As  to  the  recovery  of  the  penalties,  see  section  6.    Appeal  will  lie  to  quarter 
sessions  against  a  conviction  under  section  7,  ante,  p.  563. 

(2.)  The  local  authority,  by  any  of  their  officers  either  generally  or 
specially  authorised  in  that  behalf  in  writing, (a)  may  enter  any  premises 
for  the  purpose  of  examining  whether  the  provisions  of  this  section  are 
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Section  17.  being  contravened,  and  if  such  entry  be  refused,  any  justice,  on  com- 
plaint  on  oath  by  such  officer,  made  after  reasonable  notice  in  writing  of 
such  intended  complaint  has  been  given  to  the  person  having  custody  of 
the  premises,  (/>)  may  by  order  under  his  hand  require  such  person  to 
admit  the  officer  into  the  premises,  and  if  it  be  found  that  any  offence 
under  this  section  has  been  or  is  being  committed  in  respect  of  the 
premises,  the  order  shall  continue  in  force  until  the  offence  shall  have 
ceased  or  the  work  necessary  to  prevent  the  recurrence  thereof  shall 
have  been  executed, 

(a)  The  authority  may  be  general,  i.e.,  empowering  an  officer  to  enter  as  occasion 
may  arise,  or  special,  i.e.,  relating  to  certain  premises  only.  It  maybe  authenticated 
by  the  signature  of  the  clerk  under  section  266  of  the  Public  Health  Act,  1875,  ante, 
p.  358. 

(&)  This  notice  will  be  a  condition  precedent  to  the  obtaining  of  a  justice's  order. 

(3.)  A  person  shall  not  be  liable  to  a  penalty  for  an  offence  against  this 
section  until  the  local  authority  have  given  him  notice  of  the  provisions 
of  this  section,  nor  for  an  offence  committed  before  the  expiration  of 
seven  days  from  the  service  of  such  notice,  provided  that  the  local 
authority  shall  not  be  required  to  give  the  same  person  notice  more  than 
once. 

Before  a  penalty  can  be  proceeded  for,  the  local  authority  must  give  notice  of  the 
provisions  of  the  section  to  the  offender,  and  must  wait  seven  days  to  see  if  the 
necessary  steps  are  taken  to  stop  the  cause  of  complaint. 


Provision 
as  to  local 
authority 
making  com- 
munications 
■\\dth  or 
altering,  &c., 
drains  and 
sewers. 


18.  Where  the  owner  or  occupier  of  any  premises  is  entitled  to 
cause  any  sewer  or  drain  from  those  premises  to  communicate  with  any 
sewer  of  the  local  authority,  the  local  authority  shall,  if  requested  to  do 
so  by  such  owner  or  occupier,  and  upon  the  cost  thereof  being  paid  in 
advance  to  the  local  authority,  themselves  make  the  communication  and 
execute  all  works  necessary  for  that  purpose. 

This  section  may  be  adopted  by  a  rural  authority.    See  section  50, 2^ost,  p.  593. 

Section  21  of  the  Public  Health  Act,  1875,  mite,  p.  51,  provides  that  an  owner  or 
occupier  of  premises  within  the  district  of  a  local  authority  shall  be  entitled  to  connect 
his  drains  with  the  sewer  of  such  authority  upon  giving  such  notice  as  may  be  required 
by  the  authority,  and  upon  complying  with  their  regulations  as  to  the  mode  of  com- 
munication, and  subject  to  the  si^perintendence  of  their  officers.  Section  22  entitles 
the  owner  or  occupier  of  premises  without  the  district  to  connect  his  drains  with  the 
sewers  in  the  district  upon  such  terms  and  conditions  as  may  be  agreed  upon,  or,  in 
case  of  dispute,  may  be  settled  at  the  option  of  the  owner  or  occupier  by  a  court  of 
summary  jurisdiction,  or  by  arbitration.  By  the  provision  in  the  text,  the  owner  or 
occupier  may  require  the  local  authority  themselves  to  make  the  communication  upon 
payment  of  the  cost  in  advance.    As  to  the  cost  see  the  next  sub-section. 

(2.)  The  cost  of  making  such  communication  (including  all  costs 
incidental  thereto)  shall  be  estimated  by  the  surveyor  of  the  local 
authority,  but  in  case  the  owner  or  occupier  of  the  premises,  as  the  case 
may  be,  is  dissatisfied  with  such  estimate,  he  may,  if  the  estimate  is 
under  fifty  pounds,  apply  to  a  court  of  summary  jurisdiction  to  fix  the 
amount  to  be  paid  for  such  cost,  and  if  the  estimate  is  over  fifty  pounds 
have  the  same  determined  by  arbitration  in  manner  provided  by  the 
Pubhc  Health  Acts. 

The  estimate  is  to  be  made  in  order  to  enable  the  owner  or  occupier  to  pay  the 
amount  in  advance.    No  provision  is  made  for  the  case  when  the  actual  cost  is  less  or 
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more  than  the  estimated  sum  ;  and  it  is  not  clear  that  the  owner  or  occnpier  in  the 
one  case  or  the  local  authority  in  the  other  can  recover  the  difference. 

The  exj)ression  "  court  of  summary  jurisdiction  "  is  defined  by  the  Interpretation 
Act,  1889  (52  &  53  Vict.  c.  63),  s.  13,  to  mean  any  justice  or  justices  or  other  magistrate 
authorised  to  act  under  the  Summary  Jurisdiction  Acts,  whether  acting  under  these 
Acts  or  under  any  other  Act.  It  seems  to  follow  from  section  20  of  the  Summary 
Jurisdiction  Act,  1879,  that  a  case  arising  under  the  text  must  be  determined  in  open 
court,  i.e.,  by  two  or  more  justices  sitting  in  a  petty  sessional  or  an  occasional  court- 
house. 

The  provisions  of  the  Public  Health  Act,  1875,  as  to  arbitration  are  contained  in 
sections  179,  180  of  that  Act,  ante,  p.  250. 

(3.)  A  local  authority  may  agree  with  the  owner  of  any  premises  that 
any  sewer  or  drain  which  such  owner  is  required,  or  desires,  to  make, 
alter,  or  enlarge,  or  any  part  of  such  sewer  or  drain,  shall  be  made, 
altered,  or  enlarged  by  the  local  authority. 

The  owner  of  a  house  which  has  no  sufficient  drain  for  effectual  drainage  may  be 
required  to  provide  a  proper  drain  under  section  23  of  the  Public  Health  Act,  1875, 
ante,  p.  54.  By  section  25  of  the  same  Act  it  is  unlawful  to  build  or  rebuild  a  house 
in  an  urban  district  or  to  occupy  a  house  which  has  been  newly  built  or  rebuilt, 
unless  and  until  a  covered  drain  or  drains  be  constructed,  of  such  size  and  materials, 
and  at  such  level,  and  with  such  fall  as  on  the  rejDort  of  the  surveyor  may  appear  to 
the  urban  authority  to  be  necessary  for  the  effectual  drainage  of  such  lK)Use  ;  and 
such  drain  or  drains  are  to  empty  into  a  sewer  if  there  is  one  within  100  feet,  other- 
wise into  a  covered  cesspool  or  as  the  urban  authority  may  direct.  In  any  of  these 
cases  the  owner  may  agiee  with  the  local  authority  for  the  execution  of  the  necessary 
work.  It  does  not  appear  that  an  owner  may  be  required  to  alter  or  enlarge  any 
drain  unless  it  is  insufficient  within  the  meaning  of  section  23,  or  is  a  nuisance  within 
the  meaning  of  section  91  of  the  Public  Health  Act,  1875.  In  any  case,  however, 
when  the  owner  desires  to  make,  alter,  or  enlarge  a  drain,  he  may  agree  with  the 
local  authority  under  the  provisions  contained  in  the  text. 

19.         Where  two  or  more  houses  belonging  to  different  owners  Extension  of 

•  •  ■  ^QSQQ  "XT'  f 

are  connected  with  a  public  sewer  by  a  single  private  drain, (&)  an  appli-  s  41  ra 
cation  may  be  made  under  section  forty-one  of  the  Public  Health  Act,  "  '  '  ' 
1875  (relating  to  icomplaiuts  as  to  nuisances  from  drains), (6)  and  the 
local  authority  may  recover  any  expenses  incun-ed  by  them  in  executing 
any  works  under  the  powers  conferred  on  them  by  that  section  from  the 
owners  of  the  houses  (c)  in  such  shares  and  proportions  as  shall  be 
settled  by  their  surveyor  or  (in  case  of  dispute)  by  a  court  of  summary 
jurisdiction. 

(a)  This  section  may  be  adopted  by  a  rural  authority.    See  section  50,  post,  p.  593. 

(6)  Under  the  Public  Health  Act,  1875,  ss.  4,  13,  a  drain  which  receives  the 
drainage  of  two  or  more  houses  is  a  sewer  (see  the  note  to  section  4,  ante,  p.  18),  and 
is  vested  in  the  local  authority,  and  it  is  the  duty  of  the  local  authority  to  repair, 
cleanse,  and  keep  it  so  as  not  to  be  a  nuisance  or  injurious  to  health  (see  sections  15, 
19,  of  that  Act).  This  is  still  the  law  with  respect  to  a  drain  which  receives  the 
drainage  of  two  or  more  houses  belonging  to  the  same  owner.  When  the  houses 
belong  to  different  owners,  the  provisions  of  the  text  make  an  important  modification 
in  the  law. 

The  decisions,  however,  upon  the  extent  of  the  modification  are  conflicting. 

In  Selfv.  Hove  Commissioners  [1895],  1  Q.  B.  685  ;  64  L.  J.  M.  C.  217  ;  72  L.  T. 
(n.s.)  234  ;  43  W.  R.  ,300  ;  59  J.  P.  103,  two  houses  belonging  to  different  owners 
were  connected  with  a  public  sewer  by  a  single  private  drain.  The  local  authority 
of  the  district,  who  had  adopted  the  Act  of  1890,  served  upon  one  of  the  owners  a 
notice  under  the  Act  of  1875,  addressed  to  both,  requiring  them  to  abate  a  nuisance 
arising  from  the  drain  by  doing  certain  works  and  stating  that  unless  the  nuisance 
■were  abated  the  local  authority  would  proceed  to  enforce  the  abatement  and  recover 
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Note  to  costs  and  penalties.  The  owner  upon  whom  such  notice  was  served  accordingly  did 
Section  19.  the  works,  and  brought  an  action  against  the  local  authority  to  recover  the  costs  as 
money  paid  at  their  request.  And  it  was  held  that  the  notice  given  by  the  defendants 
to  the  plaintiff  was  not  a  request  to  do  the  work  which  would  support  the  action  ; 
that  no  such  request  could  be  implied,  because  the  defendants  were  not  themselves 
compellable  to  do  the  work,  and  under  section  41  of  the  Act  of  1875,  and  section  19 
of  the  Act  of  1890,  could  have  compelled  the  owners  to  do  it,  and  that  therefore  the 
defendants  were  not  liable.  But  in  Hill  v.  Hair  [1895],  1  Q.  B.  906  ;  64  L.  J.  M.  C. 
164  ;  72  L.  T.  (n.s.)  629  ;  43  W.  E.  651  ;  59  J.  P.  374,  by  a  system  of  drainage 
established  before  1848,  a  single  brick  drain  on  the  respondent's  premises  conveyed  the 
drainage  of  his  house  and  of  other  houses  belonging  to  different  owners  into  an 
adjacent  ditch.  In  1853  the  local  authority  of  the  district  substituted  for  the  ditch 
a  pablic  sewer,  and  the  brick  drain  was  connected  with  it.  In  1887  a  local  Act  was 
passed  which  provided  that  where  two  or  more  houses  were  connected  with  a  single 
firivate  drain  which  conveyed  their  sewage  into  a  public  sewer,  the  local  authority 
should  have  all  the  powers  conferred  by  section  41  of  the  Public  Health  Act,  1875. 
The  local  authority  had  also  adopted  section  19  of  the  Act  of  1890.  But  it  was  held 
that  the  brick  drain  was  not  a  single  private  drain  within  the  meaning  of  the  local 
Act  or  the  Act  of  1890,  because  on  the  passing  of  the  Public  Health  Act,  1848,  such 
drain  became  and  had  ever  since  been  a  sewer  vested  in  the  local  authority,  and 
repairable  by  them,  and  that,  therefore,  they  were  not  entitled  to  exercise  against 
the  respondent  the  powers  conferred  on  them  by  section  41  of  the  Act  of  1875. 

(c)  The  following  are  the  provisions  of  the  Public  Health  Act,  1875,  s.  41, 
omitting  immaterial  words.  (For  the  section  in  extenso,  see  ante,  p.  68.)  On  the 
written  application  of  any  person  to  a  local  authority,  stating  that  any  drain,  water- 
closet,  earthcloset,  privy,  ashj)it,  or  cesspool,  on  or  belonging  to  any  premises  within 
their  district  is  a  nuisance  or  injurious  to  health  (but  not  otherwise),  the  local  autho- 
rity may,  by  writing,  empower  their  surveyor  or  inspector  of  nuisances,  after  twenty- 
four  hours'  written  notice  to  the  occupier  of  such  premises,  or  in  case  of  emergency 
without  notice,  to  enter  such  premises,  with  or  without  assistants,  and  cause  the 
ground  to  be  opened,  and  examine  such  drain,  watercloset,  earthcloset,  privy,  ash- 
pit, or  cesspool.  If  the  drain,  watercloset,  earthcloset,  privy,  ashpit,  or  cesspool, 
on  examination  is  found  to  be  in  proper  condition,  he  shall  cause  the  ground 
to  be  closed,  and  any  damage  clone  to  be  made  good  as  soon  as  can  be,  and 
the  expenses  of  the  works  shall  be  defrayed  by  the  local  authority.  If  the  drain, 
watercloset,  earthcloset,  privy,  ashpit,  or  cesspool,  on  examination  appear  to  be  in 
bad  condition,  or  to  require  alteration  or  amendment,  the  local  authority  shall  forth- 
with cause  notice  in  writing  to  be  given  to  the  owner  or  occupier  of  the  premises 
requiring  him  forthwith  or  within  a  reasonable  time  therein  specified  to  do  the 
necessary  works  ;  and  if  such  notice  is  not  complied  with,  the  person  to  whom  it  is 
given  shall  be  liable  to  a  penalty  not  exceeding  ten  shillings  for  every  day  during 
which  he  continues  to  make  default ;  and  the  local  authority  may,  if  they  think  fit, 
execute  such  works,  and  may  recover  in  a  summary  manner  from  the  owner  the 
expenses  incurred  by  them  in  so  doing,  or  may  by  order  declare  the  same  to  be 
private  improvement  expenses. 

As  to  the  recovery  of  the  expenses,  see  the  next  sub-section.  The  owners  may  be 
liable  to  penalties  under  section  41,  as  well  as  to  pay  the  expenses  incurred  in  default 
of  compliance  with  the  notice. 

This  gives  a  right  of  appeal  from  the  surveyor  to  a  court  of  summary  jurisdiction, 
as  to  which  see  the  note  to  section  18,  sub-section  (2),  ante,  p.  573. 

(2.)  Such  expenses  may  be  recovered  summarily  or  may  be  declared 
by  the  urban  authority  to  be  private  improvement  expenses  under  the 
Public  Health  Acts,  and  may  be  recovered  accordingly. 

It  may  be  doubted  whether  this  express  provision  was  necessary,  having  regard  to 
the  concluding  words  of  section  41  of  the  Public  Health  Act,  1875. 

Private  improvement  expenses  are  recoverable  by  improvement  rates  under 
sections  213—215,  232,  of  the  Public  Health  Act,  1875,  ante,  pp.  291, 314.  An  appeal 
will  not  lie  under  this  section  to  quarter  sessions  ;  the  only  appeal  is  to  the  Local 
Government  Board,  under  section  7,  ante,  p.  563. 
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(3.)  For  the  purposes  of  this  section  the  expression  drain  "  inckides  Section  19. 
a  drain  used  for  the  drainage  of  more  than  one  building. 

The  provisions  of  sub-section  (1)  and  of  this  sub-section  appear  to  make  the  word 
"  drain  "  applicable  to  a  drain  which  receives  the  drainage  of  two  or  more  houses 
belonging  to  different  owners.  Such  a  drain  would  formerly  have  been  a  sewer,  and 
as  such  vested  in,  and  repairable  by  the  local  authority,  and  there  was  not  such  a 
thing  as  a  single  private  drain  of  this  kind  if  the  word  private  means  not  vested  in 
the  local  authority.  Many  questions  now  arise  as  to  what  limit  is  to  be  placed  upon 
the  provisions  in  the  text.  A  pipe  of  any  length  receiving  sewage  from  many  houses 
may  be  within  the  section.  And  query,  how  far  does  it  affect  the  vesting  of  sewers 
in  the  local  authority  when  these  have  not  been  constructed  or  in  some  way  adopted 
by  the  local  authority  ?  Such  doubts  render  it  very  difficult  to  put  the  section  in 
operation.  See  the  note  to  section  13  of  the  Public  Health  Act,  1875,  ante,  p.  32, 
and  the  cases  cited  in  the  notes  to  sub-section  (1),  supra. 


20.  (!•)  Where  an  urban  authority(a)  provide  and  maintain  for  ^''^^jg^^^^'^fQ^j." 
public  accommodation  any  sanitary  conveniences,  (b)  such  authority  public  accom- 
may —  modation. 

(i.)  Make  regulations  v\rith  respect  to  the  management  thereof (c) 
and  make  bye-laws  as  to  the  decent  conduct  of  persons  using 
the  same  •,(d) 

(ii.)  Let  the  same  from  time  to  time  for  any  term  not  exceeding 
three  years  at  such  rent  and  subject  to  such  conditions  as  they 
may  think  fit ;(«?) 

(iii.)  Charge  such  fees  for  the  use  of  any  waterclosets  provided  by 
them  as  they  may  think  proper. 

(a)  This  section  applies  only  to  urban  authorities.  It  cannot  be  adopted  by  a  rural 
authority.    See  section  60,  post,  p.  593. 

Q))  Sanitary  conveniences  are  defined  by  section  11  (3),  ante,  j).  565,  to  include 
urinals,  waterclosets,  earthclosets,  privies,  ashpits,  and  any  similar  conveniences. 
An  urban  authority  may  provide  and  maintain  these  for  public  accommodation, 
under  section  39  of  the  Public  Health  Act,  1875,  ante,  p.  66,  and  under  section  45  of 
the  same  Act,  ante,  ^.  73,  they  may  provide  receptacles  for  the  temporary  deposit 
and  collection  of  dust,  ashes,  and  rubbish.  As  to  the  extended  meaning  of  "  ashpit," 
see  section  11,  sub-section  (1),  ante,  p.  564.  To  these  conveniences  the  provisions  in 
the  text  will  apply. 

(c)  Regulations  are  made  under  section  188  of  the  Public  Health  Act,  1875,  ante, 
p.  259,  and  require  no  confirmation. 

(d^  Bye-laws  are  made  in  manner  provided  by  section  9,  ante,  p.  564,  and  must  be 
confirmed  by  the  Local  Government  Board. 

(e)  This  seems  to  imply  that  the  use  of  the  conveniences,  or  any  of  them,  may  be 
charged  for  by  the  lessee,  though  the  urban  authority  seem  only  to  have  power  them- 
selves to  charge  for  the  use  of  waterclosets. 

(2.)  No  public  sanitary  convenience  shall,  after  the  adoption  of  this 
part  of  this  Act,  be  erected  in  or  accessible  from  any  street  without  the 
consent  in  writing  of  the  urban  authority,  who  may  give  such  consent 
upon  such  terms  as  to  the  use  thereof  or  the  removal  thereof  at  any 
time,  if  required  by  the  urban  authority,  as  they  may  think  fit. 

A  sanitary  convenience  could  never  be  erected  in  a  street  vested  in  the  urban  autho- 
rity without  their  consent.  See  section  149  of  the  Public  Health  Act,  1875,  ante,  p.  169. 
And  even  in  a  street  so  vested,  if  dedicated  to  the  public,  it  could  not  be  erected  so  as 
to  be  an  obstruction.  Now,  however,  the  urban  authority  adopting  this  part  of  the 
Act  will  have  absolute  control  over  the  erection  of  a  public  convenience  in  any  street 
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Note  to     (including  private  streets  ;  see  the  note  to  section  11  (3),  ante,  p.  566),  or  on  private 
Section  20.  property,  but  accessible  from  any  street.    The  urban  authority  may  give  or  withhold 
their  consent  altogether  or  upon  terms. 

An  appeal  to  qiiarter  sessions  will  lie  under  section  7,  ante,  p.  563,  by  any  person 
aggrieved  by  the  withholding  of  consent  under  this  section. 

Keference  may  be  made  to  Welhteacl  v.  Paddington  Vestry,  40  W.  E.  254,  decided 
with  reference  to  a  local  Act  in  the  metropolis. 

(3.)  Any  person  who  erects  a  sanitary  convenience  in  contravention 
of  this  enactment,  and  after  a  notice  in  writing  to  that  effect  from 
the  urban  authority  does  not  remove  the  same,  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds,  and  to  a  daily  penalty  not  exceeding 
twenty  shillings. 

As  to  the  definition  of  "  daily  penalty  "  see  section  11  (3),  ante,  p.  565. 
As  to  the  recovery  of  the  penalty  see  section  6.    Appeal  against  a  conviction  will 
lie  to  quarter  sessions  under  section  7,  ante,  p.  563. 

(4.)  Nothing  in  this  section  shall  extend  to  any  sanitary  convenience 
now  or  hereafter  to  be  erected  by  any  railway  company  within  their 
railway  station  yard  or  the  approaches  thereto. 

21.  With  respect  to  any  sanitary  convenience(5)  used  in  common 
by  the  occupiers  of  two  or  more  separate  dwelling-houses, (^)  or  by  other 
persons,  the  following  provisions  shall  have  effect :  — 

(1.)  If  any  person  injures  or  improperly  fouls  any  such  sanitary 
convenience,  or  anything  used  in  connection  therewith,  he  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceeding  ten 
shillings. (rf) 

(«)  This  sub-section  may  be  adopted  by  a  rural  authority  ;  see  section  50,  post. 

(b)  For  the  definition  of  a  "sanitary  convenience"  see  section  11  (3),  ante, 
p.  565. 

(c)  It  should  be  remembered  that  the  Public  Health  Act,  1875,  does  not  require 
a  separate  watercloset,  earthcloset,  or  privy  for  every  individual  house.  Glutton 
Union  (Ouardians  of  )  v.  Pointivg,  4  Q.  B.  D.  340  ;  48  L.  J.  M.  C.  135  ;  40  L.  T. 
(n.s.)  844  ;  27  W.  R.  658  ;  43  J.  P.  686. 

(d)  As  to  the  recovery  of  this  penalty,  see  section  6.  Appeal  lies  against  con^^ction 
to  quarter  sessions  under  section  7,  ante,  p.  563. 

(2.)  If  any  sanitary  convenience  or  the  approaches  thereto,  or  the 
walls,  floors,  seats,  or  fittings  thereof,  is  or  are  in  the  opinion 
of  the  urban  authority  or  of  the  inspector  of  nuisances  or 
medical  officer  of  health  of  such  authority  in  such  a  state  or 
condition  as  to  be  a  nuisance  or  annoyance  to  any  inhabitant 
of  the  district  for  want  of  the  proper  cleansing  thereof,  such  of 
the  persons  having  the  use  thereof  in  common  as  aforesaid  as 
may  be  in  default,  or  in  the  absence  of  proof  satisfactory  to  the 
court  as  to  which  of  the  persons  having  the  use  thereof  in 
common  is  in  default,  each  of  those  persons  shall  be  liable  to  a 
penalty  not  exceeding  ten  shillings,  and  to  a  daily  penalty  not 
exceeding  five  shillings. 

See  the  notes  to  the  preceding  sub-section. 

For  the  definition  of  a  "daily  penalty,"  see  section  11  (3),  ante,  p.  565. 


Sanitary  con- 
veniences 
used  in  com- 
mon. («) 


Sanitary  22.  i^-)  Every  building  used  as  a  workshop  or  manufactory,  or 

conveniences  ^yj^g^e  persons  are  employed  or  intended  to  be  employed  in  any  trade  or 
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business,  whether  erected  before  or  after  the  adoption  of  this  part  of  this  Section  22. 
Act  in  any  district,  shall  be  provided  with  sufficient  and  suitable  accom-  for  manu- 
modation  in  the  way  of  sanitary  conveniences,  {b)  having  regard  to  the  factories, 
number  of  persons  employed  in  or  in  attendance  at  such  building,  and  '^'^•C'*) 
also  where  persons  of  both  sexes  are  employed,  or  intended  to  be 
employed,  or  in  attendance,  with  proper  separate  accommodation  for 
persons  of  each  sex. 

(a)  This  section  cannot  be  adopted  by  a  rural  authority  unless  they  are  invested 
with  urban  powers  for  that  jjurpose.    See  section  3  (2),  section  5,  and  section  50. 

Where  this  section  is  in  force  it  is  intended  to  be  in  substitution  for  section  38  of 
the  Public  Health  Act,  1875,  a7ite,  p.  65.  See  sub-section  (4),  infra.  Where  it  is  not 
in  force,  then  from  and  after  the  1st  January,  1896,  the  provisions  of  section  22  of  tlie 
Factory  and  Workshop  Act,  1895  (58  &  59  Vict.  c.  37),  in  the  Appendix,  jMst,  will  be 
in  force. 

(6)  The  term  "  sanitary  convenience "  includes  urinals,  waterclosets,  earthclosets, 
j)rivies,  ashpits,  and  any  similar  conveniences  (section  11  (3)).  For  the  extended 
meaning  of  "ashpit,"  see  section  11  (1),  ante,  p.  564. 

(2.)  Where  it  appears  to  an  urban  authority  on  the  report  of  their 
surveyor(a)  that  the  provisions  of  this  section  are  not  complied  with  in 
the  case  of  any  building,  the  urban  authority  may,  if  they  think  fit,  by 
written  notice,(&)  require  the  owner  or  occupier  of  any  such  building  to 
make  such  alterations  and  additions  therein  as  may  be  required  to  give 
such  sufficient,  suitable,  and  proper  accommodation  as  aforesaid. 

(a)  The  report  of  the  surveyor  is  a  condition  precedent  to  proceedings  under  this 
section.  The  surveyor  must  be  the  fit  and  proper  person  duly  appointed  to  be 
surveyor  under  section  189  of  the  Public  Health  Act,  1875,  not  a  person  performing 
the  duties  of  the  surveyor  pro.  tern.  See  Lewis  v.  Weston-super-Mare  Local  Board, 
40  Ch.  D.  55 ;  58  L.  J.  Ch.  39 ;  59  L.  T.  (n.s.)  769 ;  37  W.  B..  121 ;  5  T.  L.  R.  1. 

(6)  This  notice  may  be  authenticated  by  the  signature  of  the  clerk  or  surveyor. 
See  section  266  of  the  Public  Health  Act,  1875,  ante,  p.  358. 

(3.)  Any  person  who  neglects  or  refuses  to  comply  with  any  such 
notice  shall  be  liable  for  each  default  to  a  penalty  not  exceeding  twenty 
pounds,  and  to  a  daily  penalty  not  exceeding  forty  shillings. 

As  to  the  recovery  of  this  penalty,  see  section  6.    Appeal  against  conviction  lies  to 
quarter  sessions  under  section  7,  ante,  p.  563. 

For  the  definition  of  "daily  penalty,"  see  section  11  (3),  aiiie,  p.  565.] 

(4.)  Where  this  section  is  in  force,  section  thirty-eight  of  the  Public 
Health  Act,  1875,  shall  be  repealed. 

See  the  provisions  of  the  section  referred  to,  ante,  p.  65. 

It  may  be  added  that  by  section  4  of  tlie  Factory  and  Workshop  Act,  1878  (41  &  42 
Vict.  c.  16),  where  it  appears  to  an  inspector  under  tliat  Act  that  any  act,  neglect,  or 
default  in  relation  to  any  drain,  watercloset,  earthcloset,  privy,  ashpit,  water  supply, 
nuisance,  or  other  matter  in  a  factory  or  workshop,  is  punishable  or  remediable  under 
the  law  relating  to  public  health  and  not  under  that  Act,  tlie  inspector  shall  give  notice 
in  writing  of  such  act,  neglect,  or  default  to  the  sanitary  authority  in  whose  district  the 
factory  or  workshop  is  situate,  and  it  shall  be  the  duty  of  the  sanitary  authority  to 
make  such  inquiry  into  tlie  subject  of  the  notice  and  take  such  action  thereon  as  to 
that  authority  may  seem  proper  for  the  purpose  of  enforcing  the  law.  The  inspector 
may,  for  the  purposes  of  this  section,  take  with  him  into  a  factory  or  a  workshop  a 
medical  officer  of  health,  inspector  of  nuisances,  or  other  officer  of  the  sanitary 
authority.    See  this  section  with  notes  in  the  Appendix,  post. 

23.  (I-)  Section  one  hundred  and  fifty-seven  of  the  Public  Health  Extension  of 

Act,  1875, (6)   shall    be   extended  so  as   to  empower    every   urban  ^^-^  ."^^^^ 
^  „  ^  c.55,s.  157.(aj 
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Section  23.  authority  to  make  bye-laws  with  respect  to  the  following  matters  ;  that 
is  to  say : — 

The  keeping  waterclosets  supplied  with  sufficient  water  for 
flushing  ;(c) 

The  structure  of  floors,  hearths,  and  staircases,  and  the  height  of 
rooms  intended  to  be  used  for  human  habitation  ; 

The  paving  of  yards  and  open  spaces  in  connection  with  dwelling- 
houses  ;  and 

The  provision  in  connection  with  the  laying  out  of  new  streets  of 
secondary  means  of  access  where  necessary  for  the  purpose  of  the 
removal  of  house  refuse  and  other  matters. 

(a)  This  section  may  be  adopted  by  rural  sanitary  authorities  to  the  extent 
mentioned  in  sub-section  (3). 

(b)  Section  157  of  the  Public  Health  Act,  1875,  ante,  p.  204,  enables  an  urban 
authority  to  make  bye-laws  with  respect  to  certain  matters ;  that  is  to  say  :— 

(1.)  With  respect  to  the  level,  width,  and  construction  of  new  streets,  and  the 
provisions  for  the  sewerage  thereof  (and  now,  where  the  above  section  is 
adopted,  with  respect  to  the  provision  in  connection  with  the  laying  out  of 
new  streets  of  secondary  means  of  access  where  necessary  for  the  purpose  of 
the  removal  of  house  refuse  and  other  matters) : 

(2.)  With  respect  to  the  structure  of  walls,  foundations,  roofs,  and  chimneys  of  new 
buildings,  for  securing  stability  and  the  prevention  of  fires,  and  for  purposes 
of  health  (and  now,  where  the  above  section  is  adopted,  with  respect  to  the 
structure  of  floors,  hearths,  and  staircases,  and  the  height  of  rooms  intended 
to  be  used  for  human  habitation) : 

(3.)  With  respect  to  the  sufficiency  of  the  space  about  buildings  to  secure  a  free 
circulation  of  air,  and  with  respect  to  the  ventilation  of  buildings  (and  noAv, 
where  the  above  section  is  adopted,  with  respect  to  the  paving  of  yards  and 
open  spaces  in  connection  with  dwelling-houses) : 

(4.)  With  respect  to  the  drainage  of  buildings,  to  waterclosets,  earthclosets,  privies, 
aslipits,  and  cesspools  in  connection  with  buildings,  and  to  the  closing  of 
buildings  or  parts  of  buildings  unfit  for  human  habitation,  and  to  prohibi- 
tion of  their  use  for  such  habitation  (and  now,  where  the  above  section  is 
adopted,  with  respect  to  the  keeping  waterclosets  supplied  with  sufficient 
water  for  flushing). 

And  they  may  further  provide  for  the  observance  of  such  bj^e-iaws  by  enacting 
therein  such  provisions  as  they  think  necessary  as  to  the  giving  of  notices,  as  to  the 
deposit  of  plans  and  sections  by  persons  intending  to  lay  out  streets  or  to  construct 
buildings,  as  to  inspection  by  the  urban  authority,  and  as  to  the  power  of  such 
authority  (subject  to  the  provisions  of  this  Act)  to  remove,  alter,  or  jjuU  down 
any  work  begun  or  done  in  contravention  of  such  bye-laws :  Provided  that  no 
bye-laws  made  under  this  section  shall  affect  any  building  erected  in  any  place 
(which  at  the  time  of  the  passing  of  this  Act  is  included  in  an  urban  sanitary 
district)  before  the  Local  Government  Acts  came  into  force  in  such  place,  or 
any  building  erected  in  any  place  (which  at  the  time  of  the  passing  of  this 
Act  is  not  included  in  an  urban  sanitary  district)  before  such  place  becomes  con- 
stituted or  included  in  an  urban  district,  or  by  virtue  of  any  order  of  the  Local 
Government  Board  subject  to  this  enactment.  The  provisions  of  this  section  shall 
not  apply  to  buildings  belonging  to  any  railway  company  and  used  for  the  purposes 
of  such  railway  under  any  Act  of  Parliament. 

For  the  notes  to  section  157  of  the  Public  Health  Act,  1875,  see  ante,  p.  204. 

As  to  the  making  of  bye-laws,  see  section  9,  ante,  p.  564. 

(c)  Where  there  are  no  bye-laws  of  this  kind  in  force,  the  only  way  in  which 
proper  flushing  apjDaratus  can  be  enforced  is  by  proceeding  under  section  36  of  the 
Public  Health  Act,  1875,  on  the  ground  that  the  watercloset  is  insufficient.  See  the 
case  of  Sherborne  Local  Board  v.  Bogle,  ante,  p.  64. 

(2.)  Any  bye-laws  under  that  section  as  above  extended  with  regard 
to  the  drainage  of  buildings,  and  to  waterclosets,  earthclosets,  privies, 


BYE-LAWS  AS  TO  NEW  STREETS  AND  BUILDINGS. 


ashpits,  and  cesspools,  in  connection  with  buildings,  and  the  keeping  Section 
waterclosets  supplied  with  sufficient  water  for  flushing,  may  be  made  so 
as  to  affect  buildings  erected  before  the  times  mentioned  in  the  said 
section. 

The  times  mentioned  in  section  157  are  those  mentioned  in  the  first  proviso  which 
is  set  out  in  the  note  to  the  preceding  section.  Tlie  meaning  of  the  provision  in  the 
text  is  that  the  bye-laws  above  described  may  be  applied  to  all  buildings  already 
erected,  as  well  as  to  new  buildings. 

(3.)  The  provisions  of  the  said  section  (as  amended  by  this  Act),  so 
far  as  they  relate  to  bye-laws  with  respect  to  the  structure  of  walls  and 
foundations  of  new  buildings  for  purposes  of  health,  and  with  respect  to 
the  matters  mentioned  in  sub-sections  (3)  and  (4)  of  the  said  section, 
and  with  respect  to  the  structure  of  floors,  the  height  of  rooms  to  be 
used  for  human  habitation,  and  to  the  keeping  of  waterclosets  supplied 
with  sufficient  water  for  flushing,  shall  be  extended  so  as  to  empower 
rural  authorities  to  make  bye-laws  in  respect  to  the  said  matters,  and  to 
provide  for  the  observance  of  such  bye-laws,  and  to  enforce  the  same  as 
if  such  powers  were  conferred  on  the  rural  authorities  by  virtue  of  an 
order  of  the  Local  Government  Board  made  on  the  day  when  this  part 
of  this  Act  is  adopted  ;  and  section  one  hundred  and  fifty-eight  of  the 
Public  Health  Act,  1875,  shall  also  apply  to  any  such  authority,  and 
shall  be  in  force  in  every  rural  district  where  this  part  of  this  Act 
is  adopted. 

Section  157  of  the  Public  Health  Act,  1875,  ante,  p.  204,  applied  only  to  urban 
authorities.  It  will  now  apply  to  rural  authorities  who  adopt  this  section  to  the 
extent  mentioned  in  the  text. 

The  order  of  the  Local  Government  Board  above  referred  to  is  an  order  such  as 
might  be  made  under  section  5,  ante,  p.  562. 

Section  158  of  the  Public  Health  Act,  1 875,  ante,  p.  217,  provides  as  follows: — Where 
a  notice,  plan,  or  description  of  any  work  is  required  by  any  bye-law  made  by  an  url^an 
authority  to  be  laid  before  that  authority,  the  urban  authority  shall,  within  one 
month  after  the  same  has  been  delivered  or  sent  to  tlieir  surveyor  or  clerk,  signify  in 
writing  their  approval  or  disapproval  of  the  intended  work  to  the  person  proposing 
to  execute  tlie  same ;  and  if  the  work  is  commenced  after  such  notice  of  disapproval, 
or  before  the  expiration  of  such  month  without  such  approval,  and  is  in  any  respect 
not  in  conformity  witli  any  bye-law  of  the  urban  autliority,  the  url^an  authority  may 
cause  so  much  of  the  work  as  has  been  executed  to  be  pulled  down  or  removed.  Where 
an  urban  authority  incur  expenses  in  or  about  the  removal  of  any  work  executed 
contrary  to  any  bye-law,  such  authority  may  recover  in  a  summary  manner  the 
amount  of  such  expenses,  either  from  the  person  executing  the  works  removed,  or 
from  the  person  causing  the  works  to  be  executed,  at  their  discretion.  Where  an 
urban  authority  may  under  this  section  pull  down  or  remove  any  work  begun  or 
executed  in  contravention  of  any  bye-law,  or  where  the  beginning  or  the  execution 
of  the  work  is  an  offence  in  respect  whereof  the  offender  is  liable  in  respect  of  any 
bye-law  to  a  penalty,  the  existence  of  the  work  during  its  continuance  in  such  a  form 
and  state  as  to  be  in  contravention  of  the  bye-law  shall  be  deemed  to  be  a  continuing 
offence,  but  a  penalty  sliall  not  be  incurred  in  respect  thereof  after  the  expiration  of 
one  year  from  the  day  when  the  offence  was  committed  or  the  bye-law  was  broken. 
See  the  notes  to  this  section,  ante,  p.  217. 

(4.)  Every  local  authority  may  make  bye-laws  to  prevent  buildings 
which  have  been  erected  in  accordance  with  bye-laws  made  under  the 
Public  Health  Acts  from  being  altered  in  such  a  way  that  if  at  first  so 
constructed  they  would  have  contravened  the  bye-laws. 

This  sub-section  contains  an  important  provision  which  supplies  a  defect  in  tlie 
previous  legislation.    By  section  159  of  the  Public  Health  Act,  1875,  ante,  p.  222,  a 
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Note  to  new  building  is  deemed  to  include  the  conversion  into  a  dwelling-house  of  a  huilding 
Section  23.  not  originally  constructed  for  human  habitation  ;  and  such  a  conversion  brought  the 
building  within  the  bye-laws  as  to  new  buildings.  But  there  was  nothing  to  prevent 
the  conversion  of  a  dwelling-house  into  a  public  building  or  a  building  of  the  ware- 
house class,  although  when  so  used  it  contravened  the  bye-laws  applicable  to  such 
buildings.    The  adoption  of  this  section  will  remove  this  defect. 


as  dwelling 
or  sleeping 
rooms. (a) 


Eooms  over  24:.  Where  any  portion  of  a  room  extends  immediately  over 
noUo^fused  V^'^^J  (^^^  being  a  watercloset  or  earthcloset),  or  immediately  over 
any  cesspool,  midden,  or  aslipit.(6)  that  room,  whether  built  before  or 
after  the  adoption  of  this  part  of  this  Act,  shall  not  be  occupied  as  a 
dwelling-place,  sleeping-place,  or  workroom,  or  place  of  habitual  employ- 
ment of  any  person  in  any  manufacttxre,  trade,  or  business  during  any 
portion  of  the  day  or  night. 

(a)  This  section  cannot  be  adopted  by  a  rural  authority.  Seesection  50,  post,  p.  593. 
(&)  See  the  definition  of  "ashpit"  in  section  11  (1),  ante,  p.  364. 

(2.)  Any  person  who  after  the  expiration  of  one  month  after  the 
adoption  of  this  part  of  this  Act,  and  after  notice  from  the  local  authority 
of  not  less  than  seven  days,  so  occupies,  and  any  person  who  suffers  to 
be  so  occupied,  any  such  room,  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings,  and  to  a  daily  penalty  not  exceeding  ten  shillings. 

As  to  the  recovery  of  this  penalty,  see  section  6.  Appeal  against  the  conviction  lies 
to  quarter  sessions  under  section  7,  ante,  p.  563. 

For  the  definition  of  "daily  penalty,"  see  section  11  (3),  ante,  p.  565. 


Penalty  for 
erecting 
buildings  on 
ground  filled 
up  with 
offensive 
matter.(a) 


Power  to 
make  bye- 
laws  for 
certain 
sanitary 
purposes. 


25.  (!•)  It  shall  not  be  lawful  to  erect  a  new  building(&)  on  any 
ground  which  has  been  filled  up  with  any  matter  impregnated  with 
faecal,  animal,  or  vegetable  matter,  or  upon  which  any  such  matter  has 
been  deposited,  unless  and  until  such  matter  shall  have  been  properly 
removed  by  excavation  or  otherwise,  or  shall  have  been  rendered  or  have 
become  innocuous. 

(a)  This  section  may  be  adopted  by  a  rural  authority.   See  section  50,  post,  p.  593. 
(6)  An  extended  meaning  is  given  to  this  term  by  section  159  of  the  Public  Health 
Act,  1875,  a7ite,  p.  222.    It  includes  a  building  pulled  down  and  rebuilt. 

(2.)  Every  person  who  does,  or  causes  or  wilfully  permits  to  be  done, 
any  act  in  contravention  of  this  section  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  five  pounds,  and  a  daily  penalty  not 
exceeding  forty  shillings. 

For  the  recovery  of  this  penalty,  see  section  6.  Appeal  against  conviction  lies  to 
quarter  sessions  under  section  7,  ante,  p.  563. 

For  the  definition  of  a  "daily  penalty,"  see  section  11  (3),  ante,  p.  565. 

26.  (!•)  -^n  urban  authority(a)  may  make  bye-laws(6)  in  respect 
of  the  following  matters,  namely  : — 

(a.)  For  prescribing  the  times  for  the  removal  or  carriage  through 
the  streets  of  any  fsecal  or  offensive  or  noxious  matter  or 
liquid,  whether  such  matter  or  liquid  shall  be  in  course  of 
removal  or  carriage  from  within  or  without  or  through  their 
district  ; 

(b.)  For  providing  that  the  vessel,  receptacle,  cart,  or  carriage  used 
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therefor  shall  be  properly  constrncted  and  covered  so  as  to  Section  26. 
prevent  the  escape  of  any  such  matter  or  liquid  ; 

(c.)  For  compelling  the  cleansing  of  any  place  whereon  such  matter 
or  liquid  shall  have  been  dropped  or  spilt  in  such  removal  or 
carriage,  (c) 

(a)  This  sub-section  cannot  be  adopted  by  a  rnral  authority,  though  sub-section  (2) 
may  be  adopted  by  them.    See  section  50, 2^ost,  p.  593. 

(b)  As  to  the  making  of  bye-laws,  see  section  9,  ante,  p.  564. 

{c)  The  provisions  of  this  sub-section  appear  to  be  supplemental  to  section  44  of 
the  Public  Health  Act,  1875,  which  provides  that  where  a  local  authority  do  not 
themselves  undertake  or  contract  for  the  removal  of  house  refuse  or  the  cleansing  of 
earthclosets,  privies,  ashpits,  and  cesspools,  they  may  make  bye-laws  imposing  the 
duty  of  such  cleansing  or  removal,  at  such  intervals  as  they  think  fit,  on  the  occupiers 
of  premises.    See  that  section  and  the  notes  thereto,  ante,  ]>.  71. 

(2.)  Where  a  local  authority  themselves  undertake  or  contract  for  the 
removal  of  house  refuse  they  may  make  bye-laws  imposing  on  the 
occupier  of  any  premises  duties  in  connection  with  such  removal  so 
as  to  facilitate  the  work  which  the  local  aixthority  undertake  or 
contract  for. 

This  sub-section  may  be  adopted  by  a  rural  authority.  See  section  50,  posi,  p.  593. 
■  This  provision  is  sujjplemental  to  section  42  of  the  Public  Health  Act,  1875,  ante, 
p.  69,  which  provides  that  every  local  authority  may,  and  when  required  by  the  Local 
Government  Board  shall,  themselves  undertake  or  contract  for  the  removal  of  house 
refuse  from  premises. 

As  to  the  making  of  the  bye-laws,  see  section  9,  ante,  p.  564. 


27.  (!•)  Where  any  court,  or  where  any  passage  leading  to  the  Provision 
back  of  several  building-s  in  separate  occupations,  and  not  being;  a  keepmg 

1-1  •iii        i'ii-  »i  7\    •  11  common 

nignway  repairable  by  the  inhabitants  at  large, (w)  is  not  regularly  courts  and 

and  effectually  swept  and  kept  clean  and  free  from  rubbish  or  other  passages 

accumulation  to  the  satisfaction  of  the  urban  authority,  the  urban  ^^^^"-C*) 

authority  may,  if  they  think  fit,  cause  to  be  swept  and  cleaned  such 

court  or  passage. 

(a)  This  section  cannot  be  adopted  by  a  rural  authority.  See  section  50,  post,  p.  593. 

(&)  As  to  the  meaning  of  tliese  words,  see  the  notes  to  section  150  of  the  Public 
Health  Act,  1875,  a^ite,  p.  176.  In  determining  Avhether  a  place  is  a  highway  repair- 
able by  the  inhabitants  at  large,  regard  should  tirst  be  had  to  the  time  when  dedication 
took  place.  In  a  case  where  there  was  dedication  and  user  before  1836,  when  the 
Highway  Act,  1835,  came  into  operation,  the  road  or  place  became  ipso  facto  repair- 
able by  the  parish,  i.e.,  the  inhabitants  at  large.  Where,  on  the  other  hand,  the 
dedication  took  place  after  1836,  no  such  liability  is  imposed  on  the  parish  unless  the 
formalities  prescribed  by  5  &  6  Will.  4,  c.  50,  s.  23,  have  been  ol^served,  or  there  has 
been  adoption  by  an  urban  authority  under  the  Public  Health  Acts.  See  per 
Blackburn,  J.,  in  Reg.  v.  Dukinfiekl,  32  L.  J.  M.  C.  230 ;  4  B.  &  S.  158 ;  27  J.  P. 
805.  And  see  Eyre  v.  New  Forest  Highway  Board,  56  J.  P.  517.  Where  there  has 
been  dedication  since  1836  without  such  formalities  or  subsequent  adoption  there  is 
really  no  one  liable  to  repair.  See  Reg.  v.  Wilson,  18  Q.  B.  348 ;  21  L.  J.  Q.  B.  281 ; 
Roberts  v.  Hunt,  15  Q.  B.  17;  Fawcett  v.  York  and  North  Midland  Railway  Company, 
16  Q.  B.  614;  Cubitt  \.  Maxse,  L.  R.  8  C.  P.  704;  42  L.  J.  C.  P.  278;  29  L.  T.  (n.s.) 
244;  21  W.  R.  789. 

(2.)  The  expenses  thereby  incurred  shall  be  apportioned  between 
the  occupiers  of  the  buildings  situated  in  the  court  or  to  the  back 
of  which  the  passage  leads  in  such  shares  as  may  lie  determined  by 
the  surveyor  of  the  urban  authority,  or  (in  case  of  dispute)  by  a  court  of 
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Section  27,  summary  jurisdiction, (a)  and  in  default  of  payment  any  share  so  appor- 
tioned may  be  recovered  summarily  from  the  occupier  on  whom  it  is 
apportioned,  [h) 

(a)  See  the  note  to  similar  words  in  section  18  (2),  ante,  p.  572. 
(6)  As  to  the  recovery  of  the  expenses,  see  section  6.    Appeal  against  the  order  for 
payment  will  lie  under  section  7,  ante,  p.  563. 

Extension  of      28.  (!•)  Sections  one  hundred  and  sixteen  to  one  hundred  and 
38  &  39  Vict^  jjijjg^gg^  of  ^]jg  Public  Health  Act,  1875  (relating  to  unsound  meat), 
119_ '  ■        shall  extend  and  apply  all  articles  intended  for  the  food  of  man  sold  or 
exposed  for  sale,  or  deposited  in  any  place  for  the  purpose  of  sale,  or  of 
preparation  for  sale  within  the  district  of  any  local  authority. 

This  section  may  be  adopted  by  a  rural  authority.    See  section  50,  post,  p.  593. 

The  Public  Health  Act,  1875,  s.  116,  ante,  p.  136,  provides  that  any  medical  officer 
of  health  or  inspector  of  nuisances  may  at  all  reasonable  times  inspect  and  examine 
any  "  animal,  carcase,  meat,  poultry,  game,  ilesh,  fish,  fruit,  vegetables,  corn,  bread, 
flour,  or  milk  "  exposed  for  sale  or  deposited  in  any  place  for  the  purpose  of  sale  or  of 
preparation  for  sale,  and  intended  for  the  food  of  man,  the  proof  that  the  same  was 
not  exposed  or  deposited  for  any  such  purj^ose,  or  was  not  intended  for  the  food  of 
man,  resting  with  the  party  charged  ;  and  if  any  such  animal,  &c.,  appears  to  such 
medical  officer  or  inspector  to  be  diseased,  or  unsound,  or  unwholesome,  or  unfit  for 
the  food  of  man,  he  may  seize  and  carry  away  the  same  himself  or  by  an  assistant 
in  order  to  have  the  same  dealt  with  by  a  justice.  By  section  117,  ante,  j).  138,  if  it 
appears  to  the  justice  that  any  animal,  &c.,  so  seized  is  diseased,  &c.,  he  shall  condemn 
the  same  and  order  it  to  be  destroyed  or  so  disposed  of  as  to  prevent  it  from  being 
exposed  for  sale  or  used  for  the  food  of  man ;  and  the  person  to  whom  the  same  belongs 
or  did  belong  at  the  time  of  exposure  for  sale,  or  in  whose  possession  or  on  whose 
premises  the  same  was  found,  shall  be  liable  to  a  penalty  not  exceeding  201.  for 
every  animal,  &c.,  so  condemned,  or,  at  the  discretion  of  the  justice  without  the 
infliction  of  a  fine,  to  imprisonment  for  a  term  of  not  more  than  tliree  montlis.  The 
convicting  justice  may  be  either  the  justice  who  ordered  the  animal,  &c.,  to  be 
disposed  of  or  destroyed  or  any  other  justice  ha\^ing  jurisdiction  in  the  place. 
Section  118  imposes  a  penalty  not  exceeding  51.  on  any  person  who  prevents  the 
medical  officer  or  inspector  from  entering  any  premises  and  inspecting  any  animal,  &c., 
as  aforesaid,  or  who  obstructs  or  impedes  them  when  carrying  into  execution  the 
provisions  of  the  Act.  Section  119  empowers  a  justice  to  grant  a  search  warrant  to 
an  officer  of  the  local  authority  to  enter  premises  in  which  there  is  reason  to  believe 
that  there  is  any  such  animal,  &c.,  as  aforesaid. 

For  the  cases  decided  upon  these  sections,  see  ante,  pp.  136^138. 

Where  the  provision  in  the  text  is  adopted,  the  provisions  of  these  sections  are 
extended  to  all  articles  of  food  besides  those  expressly  enumerated.  Formerly,  these 
sections  did  not  apply  to  such  things  as  eggs,  butter,  cheese,  &c. 

(2.)  A  justice  may  condemn  any  such  article,  and  order  it  to  be 
destroyed  or  disposed  of,  as  mentioned  in  section  one  hundred  and 
seventeen  of  the  Public  Health  Act,  1875,  if  satisfied,  on  complaint  being- 
made  to  him  that  such  article  is  diseased,  unsound,  unwholesome,  or 
unfit  for  the  food  of  man,  although  the  same  has  not  been  seized  as 
mentioned  in  section  one  hundred  and  sixteen  of  the  said  Act. 

The  effect  of  section  117  of  the  Public  Health  Act,  1875,  ante,  p.  138,  has  been 
already  stated  in  the  note  to  the  preceding  sub-section. 

The  object  of  the  enactment  seems  to  be  to  meet  cases  where  the  seizure  of  the 
meat  has  not  been  in  all  respects  in  conformity  with  the  requirements  of  section  116. 
For  example,  in  one  case  a  butcher  exposed  for  sale  part  of  a  cow  whicli  had  died  of 
disease,  and  sold  the  meat  to  a  customer,  who  took  it  home  for  food,  and  some  days 
afterwards,  at  the  request  of  the  appellant,  an  inspector  of  nuisances,  handed  it  over 
to  him,  and  it  was  condemned  by  a  justice  as  unfit  for  the  food  of  man.  It  was  held 
that  it  was  not  seized  and  condemned  in  manner  provided  by  section  116,  and  that 
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the  butcher  could  not  be  convicted.    Vinter  v.  Hind,  10  Q.  B.  D.  63 ;  31  W.  R.  198 ;     Note  to 
48  L.  T.  (n.s.)  359;  47  J.  P.  373.  Section  28. 

29.  Licenses  granted  after  the  adoption  of  this  part  of  this  Act  for  i^^g^^ggg""  °^ 
the  use  and  occupation  of  places  as  slaughter-houses  shall  be  in  force  for 

such  time  or  times  only,  not  being  less  than  twelve  months,  as  the  urban 
authority  shall  think  fit  to  specify  in  such  licenses. 

This  section  cannot  be  adopted  by  a  rural  authority  (see  section  50,  post,  p.  593) 
except  pursuant  to  urban  powers  granted  under  section  5,  ante,  p.  562. 

Section  169  of  the  Public  Health  Act,  1875,  ante,  p.  234,  provides  that  for  the 
purpose  of  enabling  an  urban  authority  to  regulate  slaughter-houses  within  their 
district  the  provisions  of  the  Towns  Improvement  Clauses  Act,  1847,  with  respect  to 
slaughter-houses  shall  be  incorporated  with  that  Act.  These  incorjjorated  jirovisions 
are  contained  in  the  Act  10  &  11  Vict.  c.  34,  ss.  125,  131,  post.  They  provide  that 
no  new  slaughter-house  shall  be  opened  or  used  without  a  license  from  the  urban 
authority.  Those  slaughter-houses  which  existed  before  1875  require  only  to  be 
registered.  It  was  formerly  doubtful  whether  a  license  when  granted  could  be 
limited  in  point  of  time,  for  if  not  it  could  not  be  revoked  except  Ijy  justices  on 
conviction  of  the  licensee  for  an  offence  under  section  129.  Where  the  above 
provision  is  in  force  the  doubt  will  be  removed  at  least  with  respect  to  licenses 
granted  after  the  adojDtion  of  this  part  of  the  Act.  Such  licenses  may  in  future  be 
granted  for  a  limited  time,  not  less  than  twelve  months. 

Appeal  to  quarter  sessions  will  lie  against  the  refusal  to  renew  a  license.  See 
section  7,  ante,  p.  563. 

30.  (!•)  Upon  any  change  of  occupation  of  any  building  within  Notice  of 

an  urban  sanitary  district  registered  or  licensed  for  use  and  used  as  a  occupation  of 
slaughter-house,  the  person  thereupon  becoming  the  occupier  or  joint  slaughter- 
occupier  shall  give  notice  in  writing  of  the  change  of  occupation  to  the  house, 
inspector  of  nuisances. 

This  section  cannot  be  adopted  by  a  rural  authority  excej)t  in  pursuance  of  urban 
powers  granted  for  the  purpose.    See  sections  5,  50. 

A  slaughter-house  license  differs  from  most  other  licenses  m  that  it  is  granted  for 
certain  premises  and  enures  for  the  benefit  of  succeeding  occupiers.  See  10  &  11 
Vict.  c.  34,  s.  126,  yost.  Similarly  the  registration  of  existing  premises  under 
section  127  enures  for  the  benefit  of  succeeding  occupiers.  Any  change  of  occupation 
must  in  future  be  notified  to  the  insj^ector  of  nuisances,  who  is  one  of  the  persons 
mentioned  in  section  131  as  being  entitled  to  enter  and  inspect  slaughter-houses. 

(2.)  A  person  who  fails  or  neglects  to  give  such  notice  within  one 
month  after  the  change  of  occupation  occurs  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds. 

_  As  to  the  recovery  of  this  penalty,  see  section  6,  ante,  p.  562.    Appeal  against  con- 
viction lies  to  quarter  sessions  uniler  section  7,  ante,  p.  562. 

(3.j  Notice  of  this  enactment  shall  be  endorsed  on  all  licenses  granted 
after  the  adoption  of  this  part  of  this  Act. 

It  should  be  noticed,  however,  that  sub-section  (1)  applies  to  all  licenses,  whether 
granted  before  or  after  the  adoption  of  this  part  of  the  Act. 

31.  If  the  occupier  of  any  building  licensed  as  aforesaid  to  be  used  Kevocation  of 
as  a  slaughter-house  for  the  kiUing  of  animals  intended  as  human  food  is  convktron 
convicted  by  a  court  of  summary  jurisdiction  of  selling  or  exposing  for  for  sale  of 
sale,  or  for  having  in  his  possession,  or  on  his  premises,  the  carcase  of  meat  unfit 
any  animal,  or  any  piece  of  meat  or  flesh  diseased,  or  unsound,  or  ^"'^ 
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Section  31.  -unwholesome,  or  unfit  for  the  use  of  man  as  food,  the  court  may  revoke 
the  hcense. 

This  section  cannot  be  adopted  by  a  rural  autliority  except  in  pursuance  of  urban 
powers.    See  section  50,  post,  p.  593. 

This  section  is  not  accurately  exi^ressed.  The  occupier  of  a  slaughter-house  cannot 
be  convicted  of  merely  having  in  his  possession  or  on  his  premises  a  carcase,  or  meat, 
which  is  diseased,  &c.,  unless  it  is  also  deposited  for  the  purpose  of  sale,  or  of  pre- 
paration for  sale,  and  intended  for  the  food  of  man.  See  section  117  of  the  Public 
Health  Act,  1875,  ante,  p.  138.  The  provision  in  the  text  seems  to  be  intended  to 
apply  to  the  owner  of  a  slaughter-house  who  is  convicted  under  section  117  of  the 
Act  of  1875,  and  perhaps  also  under  the  bye-laws  of  a  municipal  borough,  or  under 
a  local  Act. 

Appeal  will  lie  to  quarter  sessions  under  section  7,  ante,  p.  563,  against  the  order 
of  justices  revoking  a  license  under  this  section. 

It  should  be  mentioned  that  jirstices  have  power  under  10  &  11  Vict.  c.  34,  s.  129, 
to  suspend  or  revoke  a  license  on  conviction  lor  an  offence  against  that  Act,  or  under 
the  bye-laws  made  under  section  128. 


Extension  of       32.  Any  keeper  of  a  common  lodging-house  who  fails  to  give  the 
38  &  39  Vict,  notice  required  by  section  eighty-four  of  the  Piiblic  Health  Act,  1875, 
c.  50,  s.    .     gj^aii      liable  to  a  penalty  not  exceeding  forty  shillings,  and  to  a  daily 
penalty  not  exceeding  five  shilfings. 

This  section  may  be  adopted  by  a  rural  authority.    See  section  50,  i^osf,  p.  593. 

The  Public  Health  Act,  1875,  s.  84,  ante,  p.  103,  provides  that  the  keeper  of  a 
common  lodging-house  shall,  when  a  person  in  such  house  is  ill  of  fever  or  any 
infectious  disease,  give  immediate  notice  thereof  to  the  medical  officer  of  health  of 
the  local  authority,  and  also  t6  the  poor  law  relieving  officer  of  the  union  or  parish 
in  which  the  common  lodging-house  is  situated.  By  section  86,  any  keeper  of  a 
common  lodging-house  who  fails  to  give  the  notices  required  by  that  Act  where  any 
person  has  been  confined  to  his  bed  in  such  house  by  fever  or  other  infectious  disease 
shall  be  liable  to  a  penalty  not  exceeding  51.,  and  in  the  case  of  a  continuing  offence 
to  a  further  penalty  not  exceeding  40s.  for  every  day  diiring  which  the  ofi'euce 
continues. 

It  seems  to  have  been  thought  that  no  penalty  for  a  breach  of  section  84  was 
provided.  The  only  effect  of  the  text  will  be,  when  it  is  in  force,  to  reduce  the 
penalties.    When  it  is  not  in  force,  section  86  will  still  apply. 

As  to  the  definition  of  a  "daily  penalty,"  see  section  11  (3),  ante,  p.  565. 


Buildings 
described  in 
deposited 
plans  other- 
wise than  as 
dwelling- 
houses  not 
to  be  used  as 
such. 


33.  (!•)  Where  the  plan  of  a  building  has  been,  either  before  or 
after  the  adoption  of  this  part  of  this  Act  in  any  district,  deposited  with 
a  local  authority  in  pursuance  of  any  Act  of  Parliament  or  bye-law,  and 
that  building  is  described  therein  otherwise  than  as  a  dwelling-house, 
any  person  who  wilfully  uses  or  knowingly  permits  to  be  used  such 
building  or  any  part  thereof  for  the  purposes  of  habitation  by  any  person 
other  than  the  person  placed  therein  to  take  care  thereof,  and  the  family 
of  such  person,  shall  be  guilty  of  an  offence  under  this  section,  and  shall 
be  liable  to  a  penalty  not  exceeding  five  pounds,  and  to  a  daily  penalty 
not  exceeding  forty  shillings. 

This  section  may  be  adopted  by  a  rural  authority.    See  section  50,  post,  p.  593. 

The  bye-laws  made  under  section  23  (4),  ante,  p.  579,  may  provide  for  preventing 
buildings  erected  for  the  purpose  of  warehouses  or  public  buildings  being  altered  into 
dwelling-houses.  The  text  forbids  their  occupation,  though  unaltered,  by  any  person 
other  than  a  caretaker  and  his  family,  subject,  however,  to  the  proviso  contained  in 
the  next  sub-section. 

As  to  the  recovery  of  the  penalty,  See  section  6.  Aj>peal  against  conviction  lies  to 
quarter  sessions  under  section  7,  ante,  p.  563. 

For  the  definition  of  a  "daily  penalty,"  see  section  11  (3),  ante,  p.  565. 
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(2.)  Provided  that  if  such  building  has  in  the  rear  thereof  and  adjoin-  Section.  33. 
ing  and  exclusively  belonging  thereto  such  an  open  space  as  is  required 
by  any  Act  of  Parliament  or  bye-law  for  the  time  being  in  force  with 
respect  to  buildings  intended  to  be  used  as  dwelling-houses,  and  if  such 
part  of  the  building  as  is  intended  to  be  used  as  a  dwelling-house  has 
imdergone  such  structural  alterations,  if  any,  as  are  necessary  in  the 
opinion  of  the  local  authority  to  render  it  fit  for  that  purpose,  the  owner 
may  use  the  same  as  a  dwelling-house. 

The  proviso  as  to  air  space  must  be  complied  with  ;  the  local  authority  cannot  dis- 
pense with  it. 

The  alterations  must  be  made  in  conformity  with  any  bye-laws  made  under  sec- 
tion 23  (4),  ante,  p.  579. 

If  the  local  authority  withhold  their  consent,  appeal  will  lie  to  quarter  sessions 
under  section  7,  ante,  p.  563. 

34.  (1.)  Every  person  intending  to  build  or  take  down  any  build-  ggt'Jj'^^uring 
ing,  or  to  alter  or  repair  the  outward  part  of  any  building  in  any  street  progress  of 

or  COUrt,(^>)  shall —  buildings, 

(a.)  Before  beginning  the  same,  unless  the  urban  authority  otherwise 
consent  in  writing,  cause  close-boarded  hoards  or  fences  to  the 
satisfaction  of  the  urban  authority  to  be  put  up  in  order  to 
separate  the  building  from  the  street  or  court ; 

(b.)  If  the  urban  authority  so  require,  make  a  convenient  covered 
platform  and  handrail  to  serve  as  a  footway  for  passengers  out- 
side of  such  hoard  or  fence  ; 

(c.)  Continue  such  hoard  or  fence,  with  such  platform  and  hand-rail 
as  aforesaid,  standing  and  in  good  condition  to  the  satisfaction 
of  the  urban  authority  during  such  time  as  they  may  require  ; 

{d.)  If  required  by  the  urban  authority,  cause  the  same  to  be  suflfi- 
ciently  lighted  during  the  night ; 

(e.)  Remove  the  same  when  required  by  the  urban  ai;thority.  (c) 

(a)  This  section  cannot  be  adopted  by  a  rural  authority  except  in  pursuance  of 
urban  powers.    See  sections  5  and  50. 

(&)  For  the  definition  of  "street,"  see  ante,  p.  12.  The  term  "street"  includes 
"  court "  if  it  has  the  meaning  assigned  to  it  in  the  interpretation  clause.  The  use  of 
the  latter  expression  seems  to  imply  that  the  word  "street"  is  here  used  in  its 
ordinary  popular  sense  of  a  road  with  houses  on  one  or  both  sides. 

(c)  When  the  provisions  of  this  section  are  adopted  they  are  to  be  in  substitution 
for  those  of  10  &  11  Vict.  c.  34,  s.  80,  which  is  incorporated  with  the  Public  Health 
Act,  1875,  by  section  160  of  that  Act,  ante,  p.  223.  (See  sub-section  (;3),Anfm.)  The 
10  &  11  Vict.  c.  34,  s.  80,  is  set  out  in  the  Appendix,  post. 

(2.)  Every  person  who  fails  to  comply  with  any  of  the  provisions  of 
this  section  shall  be  hable  to  a  penalty  not  exceeding  five  pounds  and  to 
a  daily  penalty  not  exceeding  forty  shillings. 

As  to  the  recovery  of  these  penalties,  see  section  6,  ante,  p.  563.    Appeal  against 
conviction  lies  to  quarter  sessions  under  section  7. 

For  the  definition  of  a  "  daily  penalty,"  see  section  11  (3),  ante,  p.  565. 

(3.)  Where  this  part  of  this  Act  is  adopted  the  eightieth  section  of  the  10  &  11  Vict. 
Towns  Improvement  Clauses  Act,  1847,  shall  be  repealed,  and  this  section  <=•  3*- 
shall  be  deemed  to  be  substituted  therefor. 

The  10  &  11  Vict.  c.  34,  s.  80,  is  set  out  in  the  Appendix,  post. 
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35.  (!•)  All  vaults,  arches,  and  cellars  under  any  street,(6)  and  all 
openings  into  such  vaults,  arches,  or  cellars  in  the  surface  of  any  street, 
and  all  cellar-heads,  gratings,  lights,  and  coal-holes  in  the  surface  of  any 
street,  and  all  landings,  flags,  or  stones  of  the  path  or  street,  supporting 
the  same  respectively,  shall  be  kept  in  good  condition  and  repair  by  the 
owners  or  occupiers  of  the  same,  or  of  the  houses  or  buildings  to  which 
the  same  respectively  belong,  (c) 

(a)  This  section  cannot  be  adopted  by  a  rural  authority  excejDt  in  pursuance  of 
urban  powers.    See  sections  5,  50. 

(5)  For  the  definition  of  a  street,  see  ante,  p.  12. 

(c)  This  provision  is  entirely  new.  By  section  73  of  the  10  &  11  Vict.  c.  34,  as 
amended  by  section  160  of  the  Public  Health  Act,  1875,  when  any  opening  is  made 
in  any  pavement  or  footpath  within  the  limits  of  the  special  Act,  as  an  entrance  into 
any  vault  or  cellar,  a  door  or  covering  shall  be  made  by  the  occupier  or  owner  of  such 
vault  or  cellar,  of  iron  or  such  other  materials  and  in  such  manner  as  the  commis- 
sioners direct,  and  such  door  or  covering  shall  from  time  to  time  be  kept  in  good 
repair  by  the  occupier  of  such  vault  or  cellar  ;  and  if  such  occupier  do  not  within  a 
reasonable  time  make  such  door  or  covering,  or  if  he  make  any  such  door  or  covering 
contrary  to  the  directions  of  the  commissioners,  or  if  he  do  not  keep  the  same  when 
proj^erly  made  in  good  repair,  he  shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  five  pounds. 

In  the  metropolis,  though  owners  are  required  by  18  &  19  Vict.  c.  120,  s.  102,  to 
keep  in  repair  arches,  vaults,  and  cellars  under  any  street,  it  was  held  that  the 
vestry,  as  highway  surveyors,  were  bound  to  repair  the  pavement  over  vaults  or 
cellars.  Hamilton  v.  St.  George's,  Hanover  Square  (Vestry  of),  L.  R.  9  Q.  B.  42  ;  43 
L.  J.  M.  C.  41  ;  29  L.  T.  (n.s.)  428  ;  22  W.  R.  86  ;  38  J.  P.  405.  Under  the  provision 
in  the  text  the  owners  or  occupiers  v/ill  be  liable  to  repair  not  only  the  vaults  or 
cellars  and  the  cellar  heads,  gratings,  &c.,  but  also  the  landings,  flags,  or  stones  sup- 
porting such  cellar-heads,  &c. 

(2.)  Where  any  default  is  made  in  complying  with  the  provisions  of 
this  section,  the  urban  authority  may,  after  twenty-four  hours'  notice  in 
that  behalf,  (a)  cause  anything  in  respect  of  which  such  default  is  made 
to  be  repaired  or  put  into  good  condition,  and  the  expenses  of  so  doing- 
shall  be  paid  to  the  urban  authority  by  such  owner  or  occupier  respec- 
tively, or  in  default  may  be  recovered  in  a  summary  manner.  (6) 

(a)  This  notice  should  be  authenticated  by  the  signature  of  the  clerk  or  surveyor. 
See  section  266  of  the  Public  Health  Act,  1875,  ante,  p.  358. 

(6)  As  to  the  recovery  of  these  expenses,  see  section  6,  ante.  An  appeal  will  lie  to 
quarter  sessions  against  the  order  of  the  justices  for  payment.  See  section  7,  ante,  p.  563. 

36.  Every  building  which,  after  the  adoption  of  this  part  of 
this  Act  in  any  urban  district,  is  used(6)  as  a  place  of  public  resort,  (c) 
shall,  to  the  satisfaction  of  the  urban  authority,  be  substantially  con- 
structed and  supplied  with  ample,  safe,  and  convenient  means  of  ingress, 
and  egress  for  the  use  of  the  public,  regard  being  had  to  the  purposes  for 
which  such  building  is  intended  to  be  used,  and  to  the  ntunber  of  persons 
likely  to  be  assembled  at  any  one  time  therein,  (c?) 

(a)  This  section  cannot  be  adojjted  by  a  rural  authority  except  in  pursuance  of 
urban  powers  granted  for  the  purpose.    See  sections  5,  50. 

(6)  This  does  not  mean  "first  used."  The  section  will  apply  to  all  buildings, 
whenever  erected,  which  may  be  used  as  places  of  public  resort  after  the  adoption  of 
this  part  of  the  Act. 

(c)  For  the  definition  of  this  term,  see  sub-section  (6),  infra. 

(cl)  It  seems  to  follow  from  this  enactment  that  it  will  not  be  safe  to  use  any 
building  as  a  place  of  public  resort  after  the  adoption  of  this  section  without  a  pre- 
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vious  expression  of  satisfaction  by  the  urban  authority.  Appeal  to  quarter  sessions  Note 
will  lie  against  their  refusal  of  approval  or  against  any  requirement  made  by  them.  Section 
See  section  7,  ante,  p.  563. 

(2.)  The  means  of  ingress  and  egress  shall  during  the  whole  time  that 
such  building  is  used  as  a  place  of  pubKc  resort  be  kept  free  and 
unobstructed  to  such  extent  as  the  urban  authority  shall  require. 

This  implies  that  the  urban  authority  shall  consider  with  reference  to  every  place 
of  public  resort  whether  it  is  substantially  constructed  and  supplied  with  means  of 
egress  and  ingress  to  their  satisfaction.  If  it  is  it  may  lawfully  be  used,  but  subject 
to  the  observance  of  the  requirements  of  the  urban  authority  as  to  the  keeping  of 
such  means  of  ingress  and  egress  free  and  unobstructed.  Appeal  will  lie  to  quarter 
sessions  under  section  7  against  any  requirement  of  the  urban  authority  under  the 
above  sub-section. 

(3.)  An  officer  authorised  in  writing  by  the  urban  authority,  and  pro- 
ducing his  authority  if  so  required,  may  at  all  reasonable  times  enter  any 
such  building  to  see  that  the  provisions  of  this  section  are  carried  into 
effect. 

This  authority  may  be  given  generally.  The  resolution  conferring  the  authority 
should  be  entered  on  the  minutes,  and  the  authority  itself  should  be  authenticated 
by  the  signature  of  the  clerk  under  section  266  of  the  Public  Health  Act,  1875,  ante, 
p.  358. 

(4.)  Any  person  who  being  the  occupier  or  manager,  or  in  the  case  of 
a  building  let  for  any  period  less  than  one  year  the  owner  of  any  building 
used  as  aforesaid,  uses  the  same  or  suffers  the  same  to  be  used  in  contra- 
vention of  this  section,  or  fails  to  comply  with  the  provisions  of  this 
section  in  respect  thereof,  shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  twenty  pounds. 

The  owner  is  the  person  liable  where  the  building  is  let  for  short  periods  of  less 
than  a  year. 

As  to  the  recovery  of  the  penalty,  see  section  6.    Appeal  against  conviction  lies  to 
quarter  sessions  under  section  7. 

(5.)  Where  any  alteration  in  the  building  is  required  in  order  to  give 
proper  means  of  ingress  or  egress,  the  court  may  refuse  to  inflict  a 
penalty  for  an  offence  under  this  section  until  a  reasonable  time  has  been 
allowed  for  making  such  alteration,  but  the  court  may  make  such  order 
as  they  think  fit  for  the  closing,  or  otherwise,  of  the  building  during 
such  time. 

The  court  will  probably  act  under  this  provision  where  the  owner  or  occupier  has 
not  had  an  opportunity  of  making  the  necessary  alteration.  If  the  alteration  is  made 
the  court  may  dismiss  the  information  without  convicting,  or  inflict  a  nominal 
penalty  under  section  16  of  the  Summary  Jurisdiction  Act,  1879. 

The  court  may  make  an  order  for  closing  the  building,  or  they  may  im^Dose  con- 
ditions as  to  its  use  pending  the  required  alterations.  Appeal  to  quarter  sessions  will 
lie  against  this  order  under  section  7. 

(6.)  For  the  purposes  of  this  section  the  expression  "  place  of  public 
resort "  means  a  building  used  or  constructed  or  adapted  to  be  used  either 
ordinarily  or  occasionally  as  a  church,  chapel,  or  other  place  of  public 
worship  (not  being  merely  a  dwelling-house  so  used),  or  as  a  theatre, 
public  hall,  public  concert-room,  public  ball-room,  public  lecture-room, 
or  public  exhibition-room,  or  as  a  public  place  of  assembly  for  persons 
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Section  36.  admitted  thereto  by  tickets  or  by  payment,  or  used,  or  constructed,  or 
adapted  to  be  used,  either  ordinarily  or  occasionally,  for  any  other  public 
purpose,  but  shall  not  include  a  private  dwelling-house  used  occasionally 
or  exceptionally  for  any  of  those  purposes. 

Provided  that  this  section  shall  not  extend  to  any  building  used  as  a 
church  or  chapel  or  other  place  of  public  worship  before  or  at  the  time 
of  the  adoption  of  this  part  of  this  Act. 

Safety  of  plat-  37.  Whenever  large  numbers  of  persons  are  likely  to  assemble 
erecte'dorused  occasion  of  any  show,  entertainment,  public  procession,  open-air 

on  public       meeting,  or  other  like  occasion,  every  roof  of  a  building  and  every  plat- 
occasions,       form,  balcony,  or  other  structure  or  part  thereof  let  or  used,  or  intended 
to  be  let  or  used,  for  the  purpose  of  affording  sitting  or  standing  accom- 
modation for  a  number  of  persons,  shall  be  safely  constructed  or  secured 
to  the  satisfaction  of  the  surveyor  of  the  urban  authority. 

This  section  cannot  be  adopted  by  a  rural  authority  except  in  pursuance  of  urban 
powers.    See  sections  5,  50. 

The  section  applies  to  permanent  as  well  as  to  temporary  structures  let  or  used  for 
the  accommodation  of  persons  witnessing  the  show,  &c.  It  will  apply  apparently  to 
stands  on  race-courses. 

It  seems  to  be  implied  that  a  previous  expression  of  satisfaction  by  the  survej^or  is 
not  necessary,  but  it  will  be  prudent  in  every  case  to  obtain  it. 

(2.)  Any  person  who  uses  or  allows  to  be  used,  in  contravention  of 
this  section,  any  roof  of  a  building,  platform,  balcony,  or  structure  not  so 
safely  constructed  or  secured,  or  who  neglects  to  comply  with  the  pro- 
visions of  this  section  in  respect  thereof,  shall  be  liable  to  a  penalty  not 
exceeding  fifty  pounds. 

It  does  not  appear  what  are  "  the  provisions  of  this  section  in  respect  thereof." 
This  clause  seems  to  be  unnecessary,  as  the  mere  user  of  a  roof,  &c.,  which,  is  not  safely 
constriTcted  or  secured  to  the  satisfaction  of  the  surveyor,  renders  the  person  using  it 
liable  to  the  penalty. 

As  to  the  recovery  of  the  penalty,  see  section  6.  Appeal  against  conviction  lies  to 
cj^uarter  sessions  under  section  7. 

Bye-laws  for  38.  urban  authority  may  make  bye-laws  for  the  prevention  of 
dan^  er^from*  danger  from  whirligigs  and  swings  when  such  whirligigs  and  swings  are 
whirligigs,  driven  by  steam  power,  and  from  the  use  of  firearms  in  shooting  ranges 
shooting        and  galleries. 

galleries,  &,c.  r^j^.^  section  cannot  be  adopted  by  a  n;ral  authority  except  in  pursuance  of  urban 
powers.    See  sections  5,  50. 

As  to  the  making,  &c.,  of  these  bye-laws,  see  section  9,  ante,  p.  564. 

The  bye-laws  as  to  buildings  will  not  apjDly  to  erections  of  the  kind  mentioned  in 
the  section.    See  Hall  v.  Smallpiece,  59  L.  J.  M.  C.  97  ;  54  J.  P.  710. 

Refuges,  &c.,  39.  -^T^  urban  authority  may  from  time  to  time  place,  maintain, 
m  streets.(a)  g^jjj  remove  in  any  street,  (^)  being  a  highway  repairable  by  the 

inhabitants  at  large,  (c)  such  raised  paving  or  places  of  refuge,  with  such 
pillars,  rails,  or  other  fences,  either  permanent  or  temporary,  as  they  may 
think  fit,  for  the  purpose  of  protecting  passengers  and  traffic,  either  along 
the  street  or  on  the  footways,  from  injury,  danger  or  annoyance,  or  for 
the  purpose  of  making  the  crossing  of  any  street  less  dangerous  to 
passengers. (c?) 

(a)  This  section  cannot  be  adopted  by  a  rural  authority  except  in  pursuance  of 
urban  powers.    See  sections  5,  50. 
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(b)  See  the  definition  of  "  street,"  ante,  p.  12.  Note  to 

(c)  As  to  the  meaning  of  these  words,  see  the  note  to  section  27  (1),  ante,  p.  581.      Section  39, 

(d)  It  does  not  appear  that  there  is  any  power  to  erect  refuges  in  streets  apart  • 
from  this  provision.   Section  149  of  the  Public  Health  Act,  1875,  ante,  p.  169,  enables 

an  urban  authority  to  place  and  keep  in  repair  fences  and  posts  for  the  safety  of  foot- 
passengers  ;  but  that  section  does  not  contemplate  the  appropriation  of  part  of  the 
street  for  a  refuge. 

4-0.  (!•)  An  urban  authority  may  from  time  to  time  provide,  Cabmen's 
maintain,  and  remove  in  or  near  any  street  in  their  district  suitable 
erections  for  the  use,  convenience,  and  shelter  of  drivers  of  hackney 
carriages,  and  such  other  persons  as  the  urban  authority  may  permit  to 
use  the  same. 

This  section  cannot  be  adopted  by  a  rural  authority  except  in  pursuance  of  urban 
powers.    See  sections  5,  50. 

For  the  definition  of  a  "  street,"  see  ante,  p.  12. 

The  provisions  of  the  section  are  quite  new.  Except  under  the  power  hereby  con- 
ferred, a  cabmen's  shelter  jilaced  in  a  highway  would  be  a  nuisance,  as  being  an 
obstruction  of  the  public  way. 

For  the  definition  of  a  "  hacltney  carriage,"  see  10  &  11  Vict.  c.  89,  s.  .38  ;  52  &  53 
Vict.  c.  14,  s.  4  ;  Hickman  v.  Birch,  24  Q.  B.  D.  172  ;  59  L.  J.  M.  C.  22  ;  62  L.  T.  (n.s.) 
113  ;  54  J.  P.  406  ;  6  T.  L.  K.  104. 

(2.)  The  urban  authority  may  from  time  to  time  make  regulations  for 
prescribing  the  terms  and  conditions  and  the  fees  (if  any)  to  be  charged 
for  the  use  of  such  places  of  shelter,  and  may  make  bye-laws  for  regulating 
the  conduct  of  persons  using  the  same. 

The  regulations  of  the  urban  authority  are  made  iinder  the  Public  Health  Act, 
1875,  s.  188,  a7ite,  p.  259  ;  they  require  no  confirmation. 

As  to  the  making,  &c.,  of  bye-laws,  see  section  9,  ante,  p.  564. 

4:1.  Where  this  part  of  this  Act  is  adopted,  section  one  hundred  and  Adoption 
fifty-two  of  the  Public  Health  Act,  1875,  shall  be  repealed,  and  the  °treeT'^ 
following  provisions  shall  be  substituted  in  lieu  thei-eof  : — 

(1.)  Whenever  all  or  any  of  the  works  mentioned  in  section  one 
hundred  and  fifty  of  the  Public  Health  Act,  1875,  have  been 
executed  in  a  street  or  part  of  a  street  under  that  section  by  an 
urban  authority,  and  the  urban  authority  are  of  opinion  that 
such  street  or  part  of  a  street  ought  to  become  a  highway 
repairable  by  the  inhabitants  at  large,  they  may,  by  notice  to 
be  fixed  up  in  such  street  or  part  of  a  street  declare  the  whole 
of  such  street  or  part  of  a  street  to  be  a  highway  repairable  by 
the  inhabitants  at  large,  and  thereupon  such  street  or  part  of 
a  street  as  defined  in  the  notice  shall  become  a  highway 
repairable  by  the  inhabitants  at  large. 

In  districts  where  the  Private  Street  Works  Act,  1892,  has  been  adopted  the  section 
will  not  be  in  force.    See  sections  19  and  25  of  that  Act,  j^ost,  pp.  689,  691. 

See  section  152  of  the  Public  Health  Act,  1875,  ante,  p.  198. 
_  In  the  case  of  Attorney-General  v.  Bidder,  47  J.  P.  263,  it  was  held  that  sec- 
tion 152  was  not  a  complement  to  section  150  ;  that  in  order  that  an  urban  authority 
might  declare  a  street  not  repairable  by  the  inhabitants  at  large  to  be  a  highway,  so 
that  it  may  become  so  repairable,  it  was  necessary  that  all  the  works  specified  in  sec- 
tion 152  should,  at  the  time  of  declaration,  have  been  executed  upon  the  street  to  the 
satisfaction  of  the  urban  authority  ;  that  the  urban  authority  had  not  under  sec- 
tion 152  any  discretion  as  to  which  of  the  works  therein  mentioned  they  should 
require  to  be  executed  ;  that  their  discretion  was  limited  to  their  being  satisfied  with 
the  efficiency  of  each  description  of  work  when  done  ;  semble,  that  kerbing  a  road 
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Note  to    does  not  answer  the  requirement  of  tlie  section  that  the  road  must  be  flagged,  this 
Section  41.  term  meaning  paved  with  flagged  stones  ;  and  semUe,  that  wooden  paving  does  not 
come  within  the  meaning  of  any  of  the  requirements  of  this  section.    See  now,  as  to 
this  last  dictum,  the  provisions  of  section  11  (2),  ante,  p.  565. 

The  effect  of  the  decision  above  mentioned  has  been  practically  to  disable  an  urban, 
authority  to  adopt  or  take  over  any  street,  and  the  provision  in  the  text  is  intended  ii< 
to  obviate  the  difficulty.  If  this  part  of  the  Act  is  adopted,  and  any  of  the  works 
mentioned  in  section  150  (i.e.,  sewering,  levelling,  paving,  metalling,  flagging,  chan- 
nelling, making  good,  and  lighting)  have  been  done  by  the  urban  authority  under 
that  section,  they  may  declare  the  street  a  highway,  though  some  of  these  works  may 
not  have  been  done.    See  also  the  provisions  of  the  Private  Street  Works  Act,  1892, 

(2.)  Provided  tliat  no  such  street  shall  become  a  highway  so  repairable 
if  within  one  month  after  such  notice  has  been  put  up  the  owner 
or  the  majority  in  number  or  value  of  owners  of  such  street, 
by  notice  in  writing  to  the  urban  authority,  object  thereto,  and 
in  ascertaining  such  majority  joint  owners  shall  be  reckoned  as 
one  owner. 

This  sub-section  corresponds  with  the  concluding  paragraph  of  section  152  of  the 
Public  Health  Act,  1875,  with  the  substitution  of  the  term  oimiers  foi  proprietors.  It 
"is  not  quite  clear  Avhether  the  owners  above  referred  to  are  the  owners  of  the  soil  of 
the  street,  or  the  owners  of  property  fronting  the  street.  The  latter  is  probably  the 
correct  interpretation. 

Statues  and  4-2.  -^.ny  urban  authority  may  from  time  to  time  authorise  the 
monuments,  gj-ection  in  any  street  or  public  place  within  their  district  of  any 
statue  or  monument  and  may  maintain  the  same,  and  any  statue  or 
monument  erected  within  their  district  before  the  adoption  of  this  part 
of  this  Act,  and  may  remove  any  statue  or  monument  the  erection  of 
which  has  been  authorised  by  them. 

This  section  cannot  be  adopted  by  a  rural  authority  except  in  pursuance  of  urban 
powers.    See  sections  5,  50. 

Hitherto  it  has  been  more  than  doubtful  Avhether  any  statue  or  monument  could 
lawfully  be  set  up  in  a  public  highway.  The  urban  authority  are  surveyors  of  high- 
ways under  the  Public  Health  Act,  1875,  ss.  144,  145,  and  the  public  highways  are 
vested  in  them  under  section  149,  but  neither  of  these  sections  empowered  them  to 
put  any  permanent  structure  in  a  highway,  thereby  obstructing  the  pulilic  right  of 
passage.  In  Hildreth  v.  Adamson,  8  C.  B.  (n.s.)  587  ;  30  L.  J.  M.  C.  204  ;  2  L.  T. 
(n.s.)  359  ;  25  J.  P.  645,  the  question  was  raised,  but  not  decided,  whether  a  public 
fountain  might  lawfully  be  erected  in  a  highway.  It  will  be  observed  that  a  fountain 
is  not  mentioned  in  the  text. 

Trees  in  43.  Any  urban  authority  may,  if  they  see  fit,  cause  trees  to  be 

roads.  planted  in  any  highway  repairable  by  the  inhabitants  at  large  within 

their  district,  and  may  erect  guards  or  fences  for  the  protection  of  the 
same,  provided  that  this  power  shall  not  be  exercised  nor  shall  any  trees 
so  planted  be  continued  so  as  to  hinder  the  reasonable  use  of  the  highway 
by  the  public  or  any  person  entitled  to  use  the  same,  or  so  as  to  become 
a  nuisance  or  injurious  to  any  adjacent  owner  or  occupier. 

This  section  cannot  be  adopted  by  a  rural  authority  except  in  pursuance  of  urban 
powers.    See  sections  5,  50. 

Apart  from  the  provisions  of  this  section  an  urban  authority  have  no  power  to 
erect  trees  in  a  ijublic  highway.  In  1886  the  corporation  of  Lewes  were  convicted 
on  indictment  at  the  Sussex  Assizes  of  causing  a  nuisance  to  the  highway  by  planting 
trees  therein.  See  the  "  Times  "  of  the  9th  March,  1886.  Even  now  under  the 
above  provision  the  power  to  plant  trees  is  not  absolute  ;  regard  must  be  had  to  the 
public  right  of  passage,  and  to  the  comfort  and  convenience  of  owners  and  occupiers. 
If  these  matters  are  not  duly  regarded  it  is  probable  that  an  indictment  would  lie  as 
formerly. 
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The  adjacent  o-^'iier  may,  if  the  branches  overhang  his  land,  cut  them  off,  witliout     Note  to 
notice  to  the  urban  authority,  so  far  as  they  overhang  his  land,  provided  he  does  not  Section  43. 
go  off  his  own  land  to  do  so.    Lemmon  v.  Webb  [1895],  A.  C.  1 ;  64  L.  J.  Ch.  205  ; 
71  L.  T.  (n.s.)  647  ;  59  J.  P.  564. 

44.  An  urban  authority  may  on  such  days  as  they  think  fit  'i^^^^^  and 
(not  exceeding  twelve  days  in  any  one  year,  nor  four  consecutive  days  grounds, 
on  any  one  occasion)  close  to  the  public  any  park  or  pleasure  ground 
provided  by  them,  or  any  part  thereof,  and  may  grant  the  use  of  the  same, 
either  gratuitously  or  for  payment,  to  any  public  charity  or  institution, 
or  for  any  agricultural,  horticultural,  or  other  show,  or  any  other  public 
purpose,  or  may  use  the  same  for  any  such  show  or  purpose  ;  and  the 
admission  to  the  said  park  or  pleasure  ground,  or  such  part  thereof,  on 
the  days  when  the  same  shall  be  so  closed  to  the  public,  may  be  either 
with  or  without  payment,  as  directed  by  the  urban  authority,  or,  with 
the  consent  of  the  urban  authority,  by  the  society  or  persons  to  whom 
the  use  of  the  park  or  pleasure  groimd,  or  such  part  thereof,  may  be 
granted  :  Provided  that  no  such  park  or  pleasure  ground  shall  be  closed 
on  any  Sunday  or  public  holiday. 

This  section  cannot  be  adopted  by  a  vuvnl  authority  except  in  pursuance  of  urban 
powers.    See  sections  5,  50. 

A  public  park  may  be  provided  by  an  urban  authority  under  section  164  of  the 
Public  Health  Act,  1875,  ante,  p.  226. 

(2.)  An  urban  authority  may  either  themselves  provide  and  let  for 
hire,  or  may  license  any  person  to  let  for  hire,  any  pleasure  boats  on  any 
lake  or  piece  of  water  in  any  such  park  or  pleasure  ground,  and  may 
make  bye-laws  for  regulating  the  numbering  and  naming  of  such  boats, 
the  number  of  persons  to  be  carried  therein,  the  boathouses  and  mooring 
places  for  the  same,  and  for  fixing  rates  of  hire  and  the  qualifications  of 
boatmen,  and  for  securing  their  good  and  orderly  conduct  while  in  charge 
of  any  boat. 

This  provision  applies  only  when  there  is  a  lake  or  ornamental  water  in  a  public 
park  or  jjleasure  ground  provided  by  the  urban  authority.  They  cannot  provide 
boats,  &c.,  for  use  on  the  sea  or  on  a  river,  though  they  may  license  the  boat  owners 
and  boatmen  of  boats  and  vessels  under  section  172  of  the  Public  Health  Act,  1876, 
ante,  p.  236.  Boats  provided  imder  this  section  need  not  aj)parently  be  registered 
under  the  Merchant  Shipping  Act.  See  Southport  (Mayor,  (he,  of)  v.  Morriss 
[1893],  1  Q.  B.  359  ;  62  L.  J.  M.  C.  47  ;  5V  J.  P.  84. 

As  to  the  making,  &c.,  of  the  bye-laws,  see  section  9,  ante,  p.  564. 

'  45.  The  powers  of  an  urban  authority  under  section  one  hundred  Extension  of 
and  sixty-four  of  the  Public  Health  Act,  1875,  to  contribute  to  the  IK^^'fl  i^if' 
support  of  public  walks  or  pleasure  grounds,  shall  include  a  power  to 
contribute  towards  the  cost  of  the  laying  out,  planting,  or  imj^rovement 
of  any  lands  provided  by  any  person  which  have  been  permanently  set 
apart  as  public  walks  or  pleasure  grounds,  and  which,  whether  in  the 
district  of  the  urban  authority  or  not,  are  so  situated  as  to  be  conveniently 
used  by  the  inhabitants  of  the  district,  and  shall  also  include  a  power  to 
contribute  towards  the  purchase  by  any  person  of  lands  so  situate  and 
to  be  so  set  apart  as  aforesaid. 

This  section  cannot  be  adopted  by  a  rural  authority  except  in  pursuance  of  urban 
powers.    See  sections  5,  50. 

See  section  164  of  the  Public  Health  Act,  1875,  ante,  p.  226. 
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Note  to  The  increased  powers  conferred  by  the  text  enable  an  urban  authority  not  only  to 
Section  45.  contribute  to  the  support  of  public  walks  or  pleasure  grounds  provided  by  other 

  bodies  or  persons,  but  give  power  to  contribute  to  the  laying  out,  planting,  or 

improvement  of  lands  so  provided,  whether  these  lands  are  in  the  district  or  not, 
if  they  are  conveniently  sitTiate  for  the  use  of  the  inhabitants  of  their  district, 
and  a  power  to  contribute  towards  the  purchase  of  such  lands  by  other  persons  or 
bodies. 

The  word  "person"  includes  a  body  corporate  (Public  Health  Act,  1875,  s.  4,  ante, 
p.  5),  and  the  text,  therefore,  enables  an  urban  authority  to  contribute  towards  the 
purchase,  laying  out,  and  support  of  public  walks,  &c.,  provided  by  an  adjoining 
sanitary  authority. 


Extension  of 
38  &  39  Vict, 
c.  55,  s.  165. 


Restriction 
on  throwiug 
cinders,  &e., 
into  streams. 


4-6.  Section  one  hundred  and  sixty-five  of  the  Public  Health  Act, 
1875,  shall  be  extended  so  as  to  enable  any  urban  authority  to  pay  the 
reasonable  cost  of  the  repairing,  maintaining,  winding  up,  and  lighting 
any  public  clock  within  their  district,  although  the  same  be  not  vested 
in  them. 

Section  165  of  the  Public  Health  Act,  1875,  ante,  p.  228,  enables  an  urban  authority 
to  provide  public  clocks,  and  to  cause  them  to  be  lighted  at  night.  The  text  enables 
them  to  maintain  public  clocks,  such  as  those  on  churches,  &c.,  though  they  did  not 
provide  them,  and  though  such  clocks  are  not  tlieir  property. 

47.  (!•)  It-  shall  not  be  lawful  for  any  person  to  throw  or  place, 
or  suffer  to  be  thrown  or  placed,  into  or  in  any  river,  stream,  or  water- 
course within  any  district  in  which  this  part  of  this  Act  is  adopted,  any 
cinders,  ashes,  bricks,  stone,  rubbish,  dust,  filth,  or  other  matter  which  is 
likely  to  cause  annoyance. 

This  section  may  be  adopted  by  a  rural  authority.    See  section  50,  post,  p.  593. 

This  section,  when  adopted,  will  be  an  extension  of  the  provisions  of  the  Rivers 
Pollution  Prevention  Act,  1876,  under  which  the  throwing  of  cinders,  &c.,  into  a 
stream  so  as  to  interfere  with  its  due  flow,  or  to  pollute  it,  is  an  offence.  See  that 
Act  in  the  Appendix,  post.  The  text  will  afford  a  more  direct  remedy  by  summary 
proceedings  as  compared  with  proceedings  in  the  county  court  under  the  Act  of  1876. 
As  to  the  powers  of  county  councils  with  respect  to  the  pollution  of  streams,  see  the 
52  &  53  Vict.  c.  41,  s.  14,  ante,  p.  499. 

(2.)  Every  person  offending  against  this  enactment  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  every  such  offence. 

As  to  the  recovery  of  this  penalty,  see  section  6.  Appeal  against  conviction  lies 
to  quarter  sessions  under  section  7,  ante,  p.  563. 


Extension  of 
38  &  89  Vict, 
c.  55,  s.  306. 


4-8.  So  much  of  section  three  hundred  and  six  of  the  Public  Health 
Act,  1875,  as  imposes  penalties  on  persons  who  destroy,  pull  down, 
injure,  or  deface  any  board  on  which  any  bye-law,  notice,  or  other  matter 
is  inscribed,  shall  apply  to  persons  who  destroy,  pull  down,  injure,  or 
deface  any  advertisement,  placard,  bill,  or  notice  put  up  by  or  under  the 
direction  of  a  local  authority. 

This  section  may  be  adopted  by  a  rural  authority.    See  section  50,  post,  p.  593. 

Section  306  of  the  Public  Health  Act,  1875,  ante,  p.  401,  provided  that  any  person 
who  destroys,  pulls  down,  injures,  or  defaces  any  board  on  which  any  bye-law,  notice, 
or  other  matter  is  inscribed,  shall,  if  the  same  was  put  up  by  authority  of  the  Local 
Government  Board,  or  of  the  local  authority,  be  liable  for  every  such  offence  to  a 
penalty  not  exceeding  51.  The  text  extends  this  section  to  bills,  posters,  &c., 
wherever  posted,  and  whether  the  board  on  which  they  may  be  placed  is  destroyed, 
&c.,  or  not. 
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49.  The  Local  Government  Board  may  by  order  on  the  aiDplication  Section  49. 
of  any  rural  authority  declare  any  expenses  incurred  by  such  authority  Power  to 
to  be  special  expenses  within  the  meaning  of  sections  two  hundred  determine 
and  twenty-nine  and  two  hundred  and  thirty  of  the  Public  Health 

Act,  1875.  authorities 

This  section  may  be  adopted  hy  a  rural  authority  (see  the  next  section)  ;  indeed,  it  *°  special 
is  not  applicable  to  an  urban  authority.  Section  229  of  the  Public  Health  Act.  '^'^P^'^s^^- 
1875,  ante,  p.  308,  provides  that  general  expenses  shall  be  the  expenses  of  the 
establishment  and  officers  of  the  rural  authority,  the  expenses  in  relation  to  dis- 
infection (see  also  53  &  54  Vict.  c.  34,  s.  20,  ante,  p.  558),  the  providing  conveyance 
for  infected  persons,  and  all  otlier  expenses  not  determinecl  hy  the  Act  or  by  order  of 
the  Local  Government  Board  to  be  special  expenses.  Special  expenses  are  the 
expienses  of  the  constriiction,  maintenance,  and  cleansing  of  sewers  in  any  contributory 
place  within  the  district,  the  i^roviding  a  supply  of  water  to  any  such  place,  and 
maintaining  any  necessary  works  for  that  purj^ose,  if  and  so  far  as  the  expenses  of 
such  supply  and  works  are  not  defrayed  out  of  water  rates  or  rents  under  the  Act, 
the  charges  and  expenses  arising  out  of  or  incidental  to  the  possession  of  property 
transferred  to  the  rural  authority  in  trust  for  any  contributory  place,  and  all  other 
expenses  incurred  or  payable  by  the  rural  authority  in  or  in  res]3ect  of  any  contri- 
butory place  within  the  district,  and  determined  by  order  of  the  Local  Government 
Board  to  be  special  expenses.  Section  230  provides  for  the  raising  of  general  and 
and  special  exj)enses. 

The  text  appears  to  enable  the  Local  Government  Board  to  declare  expenses  to  be 
special  expenses  though  they  are  general  expenses  by  virtue  of  a  statiitory  provision 
such  as  that  contained  in  section  229  unless  so  declared.  Thus  the  expenses  of  dis- 
infection may  be  declared  to  be  special  expenses. 

5p.  The  following  provisions  of  this  part  of  this  Act  shall  be  ^^part^d:"'* 
applicable  in  rural  sanitary  districts,  namely, —  Act  in  rural 

Section  sixteen,  relating   to  injurious  matter   being  passed   into  '^^i**^"'^'^^' 
sewers. 

Section  seventeen,  relating  to  the  turning  of  chemical  refuse,  steam, 
&c.,  into  sewers. 

Section  eighteen,  relating  to  local  authorities  making  communication 
with  drains,  &c. 

Section  nineteen,  relating  to  the  extension  of  section  forty-one  of  the 

PubKc  Health  Act,  1875. 
Section   twenty-one,   relating  to   sanitary   conveniences    used  in 

common. 

So  much  of  section  twenty-three,  relating  to  the  extension  of  section 

one  hundred  and  fifty-seven  of  the  Public  Health  Act,  1875,  as 

applies  to  rural  authorities. 
Section  twenty-five,  relating  to  the  penalty  for  erecting  buildings  on 

ground  filled  up  with  offensive  matter. 
Sub-section  (2)  of  section  twenty-six,  relating  to  the  power  to  make 

bye-laws  for  certain  sanitary  purposes. 
Section  twenty-eight,  relating  to  the  extension  of  sections  one  hundred 

and  sixteen  to  one  hundred  and  nineteen  inclusive  of  the  Public 

Health  Act,  1875. 
Section  thirty-two,  relating  to  the  extension  of  section  eighty-four  of 

the  Public  Health  Act,  1875. 
Section  thirty-three,  relating  to  the  use  of  buildings  described  in 

deposited  plans  otherwise  than  dwelling-houses. 
Section  forty-seven,  relating  to  the  restriction  on  throwing  cinders,  &c., 

into  streams. 
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Section  50.     Section  forty-eight,  relating  to  the  extension  of  section  three  hundred 
and  six  of  the  Pubhc  Health  Act,  1875. 
Section  forty-nine,  relating  to  the  powers  of  the  Local  Government 
Board  to  determine  expenses  of  rural  authorities  to  be  special 
expenses. 

The  application  of  this  section  has  been  noted  in  every  case  nnder  the  several 
sections  above  referred  to. 

The  rural  authority  may  obtain  urban  powers  under  section  5  enabling  them  to 
adopt  other  sections  in  their  district. 


PART  IV. 

Music  and  Dancing,  (a) 

Music  and  regulation  of  places  ordinarily  used  for  public  dancing 

dancing  or  music,  or  other  public  entertainment  of  the  like  kind,  the  following 
licenses.        provisions  shall  have  effect  fnamely)  :  (&) — 

(a)  A  rural  authority  cannot  adopt  this  part  of  the  Act  except  in  pursuance  of 
urban  powers.  See  section  3  (2),  and  section  5,  ante,  pp.  560,  562.  In  many  towns 
local  Acts  in  pari  materia  are  in  force. 

When  this  part  of  the  Act  is  adopted  the  resolution  of  the  local  authority  must  be 
sent  to  the  Local  Government  Board  and  to  a  Secretary  of  State.  See  section  3  (4), 
ante,  p.  561. 

(6)  It  may  be  useful  here  to  refer  to  the  Disorderly  Houses  Act,  1751  (25  Geo.  2, 
c.  36),  s.  2,  which  provides  that  any  house,  room,  garden,  or  other  place  kept  for  public 
dancing,  music,  or  other  public  entertainment  of  the  like  kind,  in  the  cities  of 
London  and  Westminster,  or  within  twenty  miles  thereof  (but  now  repealed  by  the 
Music  and  Dancing  Licenses  (Middlesex)  Act,  1894  (57  &  58  Vict.  c.  15),  so  far  as 
relates  to  the  administrative  county  of  Middlesex),  without  a  license  had  for  that 
purpose  from  the  preceding  Michaelmas  quarter  sessions  of  the  peace  (now  the 
London  County  Council,  51  &  52  Vict.  c.  41,  s.  3)  shall  be  deemed  a  disorderly 
house  or  place.    The  following  cases  have  been  decided  with  reference  to  this  Act  :-— 

The  statute  extends  to  houses  kept  for  the  purpose  of  private  dancing,  not  to  public 
places  only.    Clarke  v.  Searle,  1  Esp.  25. 

A  room  in  which  musical  performances  are  regularly  exhibited,  though  it  is  not 
kept  or  used  solely  for  that  purpose,  is  within  the  statute,  and  requires  a  license. 
Bellis  V.  Beale,  2  Esp.  592. 

A  room  kept  by  a  dancing  master  for  the  instruction  of  his  scholars  and  subscribers, 
and  to  which  persons  are  not  indiscriminately  admitted,  is  not  within  the  statute. 
Bellis  V.  Burghall,  2  Esp.  722. 

To  subject  a  party  to  the  penalties  of  the  statute  for  keeping  a  house  for  illegal 
dancing  and  music,  it  is  not  necessary  that  the  party  who  kept  the  house  should  take 
money  for  admission.    Archer  v.  Willingrice,  4  Esjj.  186. 

A  temporary  use  of  a  room  in  a  public-house  for  the  purpose  of  dancing  on  a 
particular  festival  or  occasion  does  not  subject  the  owner  to  the  penalty  of  the  statute. 
Shutt  V.  Lewis,  5  Esp.  128. 

The  statute  extends  to  licensed  taverns  and  hotels,  and  it  is  no  defence  that  the 
company  frequenting  the  performance  was  respectable  or  that  the  admission  money 
was  not  received  for  the  benefit  of  the  keeper  of  the  house.  Green  v.  Botheroyd,  3 
C.  &P.  471. 

A  room  used  for  public  music  or  dancing  is  within  the  statute,  although  it^  is_  not 
exclusively  used  for  those  purposes,  and  although  no  money  is  taken  for  admission  ; 
but  the  mere  accidental  or  occasional  use  of  a  room  for  either  or  both  of  these 
purposes  will  not  be  within  the  statute.  Gregory  v.  I'uffs,  6  C.  &  P.  271  ;  1 
M.  &  Rob.  313  ;  Gregory  v.  Tavernor,  6  C.  &  P.  281. 

In  an  action  to  recover  the  penalty  for  keeping  an  unlicensed  house  for  public 
dancing,  it  appeared  that  music,  dancing,  &c.,  had  occasionally  taken  place  at  the 
defendant's  house  (a  public  house),  and  that  no  money  was  taken  by  him  for 
admission,  but  the  rooms  were  let  to  persons  who  sold  tickets  and  received  money 
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for  admission  at  the  door  ;  but  there  was  no  direct  evidence  that  the  defendant  knew  Note 
3f  this  practice  : — Held,  that  there  was  evidence  to  go  to  the  jury  of  a  keeping  of  the  Section 
house  by  the  defendant  for  the  purposes  mentioned  in  the  statute,  and  that  the  judge 
was  wrong  in  directing  a  non-suit.    Maries  v.  Benjamin,  5  M.  &  W.  565  ;  3  Jur.  1194. 

No  action  can  be  maintained  on  an  agreement  to  exhibit  entertainment  for  gain 
in  a  place  where,  bv  the  above  statute,  a  license  caimot  be  obtained.  Levij  v.  Yates, 
3  A.  &  E.  129  ;  3  N.  &  P.  249  ;  1  W.  W.  &  H.  219. 

A  room  within  the  limits  of  the  Act  kept  for  public  dancing  or  music  without  a 
license  is  a  disorderly  house  under  25  Geo.  2,  c.  36,  s.  2,  though  no  disorderly  or 
improper  conduct  is  allowed  in  the  said  room.  The  preamble  does  not  confine  this 
section  to  "  places  of  entertainment  for  the  lower  sort  of  people,"  where  robberies  are 
ikely  to  ensue.  The  defendant  when  indicted  for  keeping  such  house  must  prove 
lis  license.    Reg.  v.  Wolfe  and  Others,  13  J.  P.  428. 

A.  kept  a  room  which  was  used  as  a  suf)per-room  and  place  of  general  refreshment, 
;here  being  at  the  end  of  it  a  raised  platform,  on  which  stood  a  piano,  and  where 
longs  were  constantly  sung.  Programmes  of  the  performance  were  laid  about  in 
lifferent  parts  of  the  room.  The  company  was  respectable,  and  no  money  was  paid 
'or  admission,  nor  any  extra  charge  made  for  the  articles  consumed  there.  An  action 
laving  been  brought  for  a  penalty  under  25  Geo.  2,  c.  36,  the  judge  directed  the  jury 
io  say  whether  the  room  was  used  for  the  jiurpose  of  supplying  refreshments  in  the 
nanner  of  an  hotel,  the  music  and  singing  being  incidental  merely,  or  whether  it  was 
ised  principally  for  musical  performances  ;  and  ultimately  he  directed  them  to 
;onsider  whether  the  room  was  used  for  both  purposes,  in  which  latter  case  the 
nformer  would  be  entitled  to  the  verdict.  The  jury  found  that  the  room  was  used 
or  the  purpose  of  an  hotel,  and  found  a  verdict  for  A.  : — Held,  that  although  the 
rerdict  might  be  against  the  evidence,  there  was  no  misdirection.  Hall  v.  Green,  2 
1  L.  R.  427  ;  23  L.  J.  M.  C.  15  ;  9  Exch.  247. 

Under  similar  words  in  a  local  Act  it  was  held  that  to  bring  a  case  within  the 
tatute  the  music  and  dancing  must  be  an  essential  jjart  of  the  entertainment,  and 
lot  merely  accessories  to  it.  It  is  not  necessary  that  the  dancing  should  lie  by  the 
mblic.  Quaglieni  v.  Mattheivs,  6  B.  &  S.  474  ;  34  L.  J.  M.  C.  116  ;  11  Jur.  (n.s.) 
)36  ;  29  J.  P.  439. 

The  appellant  was  convicted  under  the  Theatres  Act,  1843  (6  &  7  Vict.  c.  68), 
or  keeping  a  place  for  the  public  performance  of  stage  plays,  and  for  causing 
0  be  acted  there  certain  parts  in  a  stage  play  Avithout  the  license  required  by 
hat  Act.  It  was  proved  that  the  appellant  was  the  occupier  of  a  hall,  which,  though 
icensed  for  public  dancing  and  music,  was  not  licensed  as  a  theatre,  and  that  one 
md  of  that  hall  was  fitted  up  with  a  stage,  -wliei'e,  with  lights  and  scenery  and  the 
ither  accessories  of  a  stage,  the  appellant  caused  to  be  presented  for  the  amusement 
if  the  public,  for  which  they  paid,  a  performance  sustained  by  living  persons  with  a 
lialogue  between  them  and  a  regular  plot,  which  was  distinguished  only  from  an 
irdinary  stage  play  by  all  the  actors  except  two  (the  dialogue  between  whom  was 
vholly  subordinate  to  the  jjlot  of  the  piece)  being  not  bodily  on  the  stage,  but  repre- 
ented  merely  by  a  reflection  of  their  figures  on  a  mirror  at  the  back  of  the  stage,  so 
ngeniously  contrived  that  to  the  spectators  the  appearance  was  tliat  of  persons 
,ctually  upon  the  stage  : — Held,  that  there  had  been  a  violation  of  the  statute,  and 
hat  the  conviction  was  right.  Day  v.  Sinvpson,  18  C.  B.  (n.s.)  680  ;  34  L.  J.  M.  C. 
.49  ;  12  L.  T.  (n.s.)  386;  13  W.  R.  748  ;  11  Jur.  (n.s.)  487. 

Where  a  room  above  the  bar  of  a  public-house  was  used  for  music  and  dancing, 
he  keeper  of  the  house  was  held  lialsle  not  for  having  a  license,  though  the  persons 
ising  the  room  paid  nothing  to  him  for  it.  Frailing  v.  Messenger,  16  L.  T.  (n.s.) 
:97  ;  31  J.  P.  423. 

A  common  informer  having  recovered  in  an  action  from  the  defendant  the  penalty 
if  \QOl.  for  keeping  a  house  without  a  license,  it  was  held  that  only  one  penalty  was 
ecoverable,  and  that  a  second  action  by  another  common  informer  to  recover  a  like 
)enalty  was  not  maintainable.  Garrett  v.  Messenger,  L.  R .  2  C.  P.  583  ;  36  L.  J.  C.  P. 
!37  ;  31  J.  P.  423  ;  16  L.  T.  (n.s.)  414  ;  15  W.  R.  164  ;  10  Cox  C.  C.  498.  But  see 
Jso  Gircllestone  v.  Brighton  Aquarium  Company,  3  Ex.  D.  137  ;  38  L.  T.  (n.s.)  358  ;  26 
V.  R.  575  ;  42  J.  P.  487  ;  affirmed  in  C.  A.,  4  Ex.  D.  107  ;  48  L.  J.  Ex.  373 ;  40  L.  T. 
n.s.)  473  ;  27  W.  R.  523  ;  43  J.  P.  428  ;  Barrett  v.  Johnson,  2  Jones  Ir.  Ex.  Rep.  197. 

A  performance  in  a  place  duly  registered  as  a  place  of  public  worship,  in  which  no 
nusic  but  sacred  music  is  performed  or  sung,  where  nothing  dramatic  is  introduced, 
vhere  the  discourses  delivered  are  intended  to  be  instructive  and  contain  nothing 
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Note  to  hostile  to  religion,  is  not  an  entertainment  within  the  meaning  of  the  Sunday 
Section  51.  Observance  Act,  1780  (21  Geo.  3,  c.  49).    Therefore,  where  services  were  held  on  a 

  Sunday  evening  in  a  registered  place,  and  at  such  services  sacred  music  was  performed 

by  amateur  and  professional  performers,  and  addresses  given,  and  a  small  sum 
charged  for  reserved  seats,  it  was  held  that  an  action  could  not  be  maintained  against 
the  president  of  such  association  under  the  above  Act.  Baxter  v.  Layigleij,  L.  E..  4  0.  P. 
21  ;  38  L.  J.  M.  C.  1  ;  19  L.  T.  (n.s.)321  ;  17  W.  R.  254  ;  32  J.  P.  805. 

Under  the  statute  the  justices  have  a  discretion  to  grant  a  license,  for  music  only  ; 
and  the  keeper  of  a  house  with  a  music  license  only  is  liable  to  a  penalty  for  keeping 
a  house  without  a  license  if  he  permits  public  dancing  in  the  house.  Brown  v.  Nugent, 
L.  R.  6  Q.  B.  693  ;  7  Q.  B.  588  ;  40  L.  J.  M.  C.  217  ;  41  L.  J.  M.  C.  166  ;  26  L.  T.  (n.s.) 
880  ;  20  W.  R.  89  ;  36  J.  P.  22. 

C.  was  lessee  of  a  theatre  duly  licensed  under  6  &  7  Vict.  c.  68  ;  he  also  held  a 
justices'  license  under  25  Geo.  2,  c.  36,  and  on  Ash  Wednesday  he  gave  a  concert  in 
the  theatre,  to  which  the  public  were  admitted  for  money.  Both  his  licenses  con- 
tained a  regulation  that  no  entertainment  should  be  given  on  Ash  Wednesday.  It 
was  held  that  he  did  not  commit  an  offence  against  the  25  Geo.  2,  c.  36,  as  the  con- 
cert was  not  a  public  entertainment  ejusdem  generis  with  public  dancing,  and,  at  all 
events,  the  room  was  not  habitually  kept  for  such  entertainment.  Syers  v.  Gonciuest, 
28  L.  T.  (N.s.)  402  ;  21  W.  R.  524  ;  37  J.  P.  342. 

Under  similar  provisions  in  a  local  Act  it  was  held  that  the  justices  had  an  implied 
right  to  grant  the  license  for  one  year,  though  no  period  was  mentioned  in  the 
statute,  and  that  they  were  entitled  to  refuse  to  renew  it.  Hoffman  v.  Bo7id,  32  L.  T. 
(n.s.)  775  ;  40  J.  P.  5. 

The  defendant  kept  a  skating  rink,  which  was  enclosed  by  a  wall,  and  was  partly 
roofed  with  canvas  and  partly  open  to  the  air.  It  was  open  for  skating  in  the  day- 
time and  in  the  evening.  In  the  daytime  there  was  no  music.  In  the  evening  a 
band  played  operatic  and  dance  music  while  the  skaters  skated.  The  defendant  had 
no  license.  It  was  held  that  the  defendant  might  be  properly  convicted  of  keeping 
a  place  of  public  entertainment  of  a  like  kind  to  music  and  dancing  without  a  license, 
and,  senible,  that  he  might  also  be  convicted  of  keeping  a  place  for  public  music 
without  a  license.  Reg.  v.  Tucker,  2  Q.  B.  D.  417  ;  46  L.  J.  M.  C.  197  ;  36  L.  T.  (n.s.) 
478  ;  25  W.  R.  697  ;  41  J.  P.  294  ;  13  Cox  C.  C.  1600. 

1.  After  the  expiration  of  six  inonths  from  the  adoption  of  this  part  of 

this  Act,  a  house,  room,  garden,  or  other  place,  whether  Hcensed 
or  not  for  the  sale  of  wine,  spirits,  beer,  or  other  fermented  or 
distilled  liquors,  shall  not  he  kept  or  used  for  public  dancing, 
singing,  music,  or  other  public  entertainment  of  the  like  kind(a) 
without  a  license  for  the  purpose  or  purposes(Z')  for  which  the 
same  respectively  is  to  be  used  first  obtained  from  the  hcensing 
justices  of  the  licensing  district(c)  in  which  the  house,  room, 
garden,  or  place  is  situate,  and  for  the  registration  thereof  a 
fee  of  five  shillings  shall  be  paid  by  the  person  applying 
therefor  -.(d) 

(a)  See  the  cases  decided  with  reference  to  these  words  on  the  statute  25  Geo.  2, 
c.  36,  cited  in  the  preceding  note. 

(6)  The  justices  may  grant  a  license  for  one  purpose  only.  See  Brown  v.  Nugent, 
supra. 

(c)  For  the  definition  of  "  licensing  justices,"  and  "  licensing  district,"  see  sub- 
section (13). 

{d)  This  fee  is  presumably  payable  to  the  clerk  of  the  justices. 

2.  Such  justices  may,  under  the  hands  of  a  majority  of  them  assembled 

at  their  general  annual  licensing  meeting  or  at  any  adjournment 
thereof,  or  at  any  special  session  convened  with  fourteen  days' 
previous  notice,  grant  licenses  to  such  persons  as  they  think  fit 
to  keep  or  use  houses,  rooms,  gardens,  or  places  for  all  or  any  of 
the  purposes  aforesaid  upon  such  terms  and  conditions,  and 
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subject  to  such  restrictions,  as  they  by  the  respective  licenses  Section 
determine,  and  every  hcense  shall  be  in  force  for  one  year,  or  for 
such  shorter  period  as  the  justices  on  the  grant  of  the  license 
shall  determine,  unless  the  same  shall  have  been  previously 
revoked  as  hereinafter  provided  : 

As  already  stated,  the  justices  are  the  licensing  justices  of  the  division  or  borough. 
See  sub- section  (13),  iyifm. 

The  general  annual  licensing  meeting  is  the  meeting  at  which  new  licenses  and  the 
renewal  of  licenses  for  the  sale  of  intoxicating  liquor  are  granted.  It  is  held  in  the 
counties  of  Middlesex  and  Surrey  in  the  first  ten  days  of  March,  and  elsewhere  on 
some  day  between  the  20th  Augi;st  and  the  14th  September  in  each  year.  The 
justices  are  required  to  continue  the  meeting  by  adjournment  to  such  day  or  days, 
and  to  such  jslace  or  places  within  the  division,  as  they  may  deem  most  convenient 
and  sufficient  for  enabling  persons  to  apply  for  licenses  ;  but  every  such  adjourned 
meeting  must  he  held  in  Middlesex  and  Surrey  within  the  month  of  Marcli,  and 
elsewhere  before  the  end  of  September  (9  Geo.  4,  c.  61,  ss.  1 — 3).  For  further 
information  as  to  the  general  annual  licensing  meeting,  the  reader  is  referred  to 
{    "Paterson's  Licensing  Acts,"  10th  edition,  p.  212. 

I  The  special  session  above  mentioned  is  not  a  special  session  under  9  Geo.  4,  c.  61, 
s.  4,  for  the  transfer  of  liquor  licenses.  It  is  an  ordinary  special  session  of  the  justices 
of  the  division  convened  in  the  usual  way.  As  to  the  notice  of  the  intention  to  apply 
for  a  license,  see  sub-section  (4),  infra. 

A  license  may  be  granted  for  music  only,  or  for  dancing  only,  or  as  the  case 
may  be.  Applications  for  these  licenses  must  be  determined  judicially.  See  Recj.  v. 
London  County  Council  [1892],  1  Q.  B.  190  ;  61  L.  J.  M.  C.  75  ;  66  L.  T.  (n.s.)  i68  ; 
40  W.  E.  286  ;  56  J.  P.  8  ;  Roiial  Aquarium  Society  v.  Parkinson  [1892],  1  Q.  B. 
431  ;  61  L.  J.  Q.  B.  409  ;  66  L.  T.  (n.s.)  513  ;  40  W.  E.  450  ;  56  J.  P.  404. 

As  to  the  duration  of  the  license,  see  Hoffmann  v.  Bond,  ante,  p.  596. 

The  terms,  conditions,  and  restrictions  annexed  to  a  license  may  be  conveniently 
indorsed  on  the  license,  and  may  be  printed  or  written. 

As  to  the  revocation  of  a  license,  see  sub-section  (9),  infra. 

3.  Such  justices  may  from  time  to  time  at  any  such  special  session 

aforesaid  transfer  any  such  license  to  such  person  as  they  think  fit  : 

As  to  the  special  session,  see  the  note  to  the  preceding  sub-section. 
As  to  the  notice  of  intention  to  transfer,  see  the  next  sub-section. 
A  transfer  will  be  necessaiy  upon  each  change  of  occupier,  as  the  license  is  a 
personal  one,  as  well  as  in  respect  of  the  particular  premises. 

4.  Each  person  shall  in  each  case  give  fourteen  days'  notice  to  the 

clerk  of  the  licensing  justices  and  to  the  chief  officer  of  police  of 
the  police  district  in  which  the  house,  room,  garden,  or  place  is 
situated,  of  his  intention  to  apply  for  any  such  license  or  for  the 
j  transfer  of  any  such  license  : 

IP  As  to  the  clerk  of  the  licensing  justices  and  the  chief  officer  of  police,  see  sub- 
Section  (13),  infra. 

5.  Any  house,  room,  garden,  or  place  kept  or  used  for  any  of  the 

purposes  aforesaid  without  such  hcense  first  obtained  shall  be 
deemed  a  disorderly  house,  and  the  person  occupying  or  rated  as 
occupier  of  the  same  shall  be  liable  to  a  penalty  not  exceeding 

I  five  pounds  for  every  day  on  which  the  same  is  kept  or  used  for 

L  any  of  the  purposes  last  aforesaid  : 

W  Though  the  house  is  to  be  deemed  a  disorderly  house,  it  does  not  appear  that  the 
occupier  will  be  lialile  to  indictment  for  keeping  a  disorderly  house  as  a  penalty  is 
here  provided  which  will  be  recoverable  as  provided  by  sectioa  6,  with  appeal  to 
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Note  to    quarter  sessions  under  section  7.    In  this  respect  the  present  enactment  differs  from 
Section  51.  the  25  Geo.  2,  c.  36,  s.  2,  under  whicli  the  occuj^ier  is  liable  to  a  penalty,  and  to 
he  otherwise  punishable  as  the  law  directs  in  cases  of  disorderly  houses. 

6.  There  shall  be  affixed  and  kept  up  in  some  conspictioiis  place  on  the 

dooi'  or  entrance  of  every  house,  room,  garden,  or  place  so  kejit 
or  xised  and  so  licensed  as  aforesaid,  an  inscription  in  large  capital 
letters  in  the  words  following :  "  Licensed  in  pui'suance  of  Act  of 
Parliament  for  with  the  addition  of  words 

showing  the  purpose  or  purposes  for  which  the  same  is 
licensed : 

The  fixing  and  keeping  up  of  this  inscription  must  be  inserted  in  and  made  a 
condition  of  every  license  (sub-section  (8)  ),  and  a  penalty  for  breach  of  the  condition 
is  imposed  by  sub-section  (9),  infra. 

7.  Any  house,  room,  garden,  or  place  so  kept  or  used,  although  so 

licensed  as  aforesaid,  shall  not  be  opened  for  any  of  the  said 
purposes,  except  on  the  days  and  between  the  hours  stated  in  the 
license : 

As  to  a  condition  not  to  open  on  Ash  Wednesday,  Sijers  v.  Conquest,  ante,  p.  596. 

And  as  to  Sundays,  see  the  Sunday  Observance  Act,  1780  (21  Geo.  3,  c.  49),  and 
Reid  V.  Wilson  [1895],  1  Q.  B.  315  ;  64  L.  J.  M.  G.  60  ;  71  L.  T.  (n.s.)  739  ;  43  W.  R. 
161  ;  59  J.  P.  516. 

8.  The  affixing  and  keeping  up  of  such  inscription  as  aforesaid,  and 

the  observance  of  the  days  and  hours  of  opening  and  closing, 
shall  be  inserted  in  and  made  a  condition  of  every  such  license  : 

As  to  the  penalties  for  breach  of  this  condition,  see  the  next  sub-section. 

9.  In  case  of  any  breach  or  disregard  of  any  of  the  terms  or  condi- 

tions upon  or  subject  to  which  the  license  was  granted,  the  holder 
thereof  shall  be  liable  to  a  penalty  not  exceeding  twenty  pounds, 
and  to  a  daily  penalty  not  exceeding  five  pounds,  and  such  license 
shall  be  liable  to  be  revoked  by  the  order  of  a  court  of  summary 
jurisdiction : 

As  to  the  recovery  of  this  penalty,  see  section  6.  For  the  definition  of  a  daily 
penalty,  see  section  11  (3),  ante  p.  565.  Appeal  against  conviction  lies  to  quarter 
sessions  under  section  7,  ante,  p.  563. 

10.  No  notice  need  be  given  under  sub-section  four  of  this  section 
when  the  application  is  for  a  renewal  of  any  existing  license  held 
by  the  applicant  for  the  same  premises  : 

In  other  words,  notice  under  sub-section  (4)  is  necessary  only  on  an  application  for 
a  new  license  or  for  a  transfer.  Notice  is  not  necessary  on  application  for  a  mere 
renewal. 

11.  The  justices  in  any  petty  sessions  may,  if  and  as  they  think  fit, 
grant  to  any  person  applying  for  the  same  a  license  to  keep  or 
use  any  house,  room,  garden,  or  place  for  any  purpose  within  the 
meaning  of  this  section,  for  any  period  not  exceeding  fourteen 
days,  which  they  shall  specify  in  such  license,  notwithstanding 
that  no  notices  shall  have  been  given  under  sub-section  four  of 
this  section  : 

No  notice  is  necessary  before  such  an  application  is  made.  The  application  is  to 
petty  sessions  for  the  grant  of  a  license  for  a  period  not  exceeding  fourteen  days. 
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'    12.  This  section  shall  not  apply  within  twenty  miles  of  the  cities  of  Section  51. 
London  or  Westminster : 

The  reason  of  this  provision  is  that  within  this  area  the  Disorderly  Houses  Act, 
1751  (25  Geo.  2,  c.  36),  or  the  Music  and  Dancing  Licenses  (Middlesex)  Act,  1894 
(57  &  58  Vict.  c.  15),  already  mentioned  are  in  force. 

13.  In  this  section  the  expressions  "  licensing  justice,"  "  licensing 
district,"  and  "clerk  of  the  licensing  justices"  have  respectively 
the  same  meanings  as  in  the  Licensing  Acts,  1872 — 1874  ;  the 
expression  "  police  district  "  means  any  area  for  which  a  separate 
police  force  is  maintained  ;  and  the  expression  "  chief  officer  of 
police  "  means  the  chief  constable,  head  constable,  or  other  officer, 
by  whatever  name  called,  having  the  chief  command  of  such 
separate  police  force  : 

The  Licensing  Act,  1872,  defines  a  licensing  district  to  be  the  area  for  which  a 
general  annual  licensing  meeting  is  held  pursuant  to  9  Geo.  4,  c.  61,  and  licensing 
justices  to  mean  the  justices  having  jurisdiction  in  respect  of  the  grant  of  new  licenses 
in  a  licensing  district.  The  expression  "  clerk  of  the  licensing  justices  "  means, 
where  the  licensing  district  is  a  county  or  petty  sessional  division  of  a  county,  the 
clerk  of  the  petty  sessions  for  such  division  ;  and  where  the  licensing  district  is  a 
county  of  a  city,  county  of  a  town,  city,  municipal  borough,  or  town  corporate,  or 
other  place  not  a  county  or  a  petty  sessional  division  of  a  county,  means  the  clerk  to 
the  justices  of  such  county  of  a  city,  &c.,  or  other  person  performing  analogous 
duties  to  such  clerk. 

A  police  district  may  be  a  county  or  a  borough  which  has  a  separate  police  force. 


PART  V. 
Stock,  (a) 

52.  Where  any  authority,  whether  a  municipal  corporation,  Issue  of  stock, 
local  board,  or  improvement  commissioners,  whidh  is  an  urban  authority, 
have,  for  the  time  being,  either  in  their  capacity  as  urban  authority  or  in 
any  other  capacity,  any  power  to  borrow  money,  they  may,  with  the 
consent  of  the  Local  Government  Board,  exercise  such  power  by  the 
creation  of  stock  to  be  created,  issued,  transferred,  dealt  with,  and 
redeemed  in  such  manner  and  in  accordance  with  such  regulations  as  the 
Local  Government  Board  may  from  time  to  time  prescribe. 

(a)  This  part  of  the  Act  cannot  be  adopted  by  a  rural  aiithority  except  in  pursuance 
of  urban  powers.    See  sections  5,  50. 

Notice  of  the  resolution  adopting  this  part  of  the  Act  must  be  sent  to  the  Local 
Government  Board.    See  section  3  (5),  ante,  p.  562. 

(2.)  Without  prejudice  to  the  generality  of  the  above  power,  such 
regulations  may  provide  for  the  discharge  of  any  loan  raised  by  such 
stock,  and  in  the  case  of  consolidation  of  debt  for  extending  or  varying 
the  times  within  which  loans  may  be  discharged,  and  may  provide  for 
the  consent  of  limited  owners  and  for  the  application  of  the  Acts  relating 
to  stamp  duties  and  to  cheques,  and  for  the  disposal  of  unclaimed  divi- 
dends, and  may  apply  for  the  purposes  of  this  section,  with  or  without 
modifications,  any  enactments  of  the  Local  Loans  Act,  1875,  and  the  38  &  39  Vict. 
Acts  amending  the  same,  and  of  any  Act  relating  to  Stock  issued  by  the  c.  89, 
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Section  52  Metropolitan  Board  of  Works,  the  County  Council  of  London,  or  by 
the  corporation  of  any  municipal  borough. 

The  Local  Loans  Act,  1875,  is  the  38  &  39  Vict.  c.  83,  iwst,  and  the  only  amending 
Act  is  48  &  49  Vict.  c.  30,  post.  Under  these  Acts  loans  must  be  raised  by  (1)  ter- 
minable annuities,  (2)  debentnres,  or  (3)  debenture  stock.  Where  this  part  of  the 
Act  is  adopted,  local  stock  may  be  created  with  the  consent  of  the  Local  Government 
Board,  and  subject  to  their  regulations. 

(3.)  Such  regulations  shall  be  laid  before  each  House  of  Parliament 
for  not  less  than  thirty  days  during  which  such  House  sits,  and  if  either 
House  during  such  thirty  days  resolves  that  such  regulations  ought  not 
to  be  proceeded  with,  the  same  shall  be  of  no  effect,  without  prejudice, 
nevertheless,  to  the  making  of  further  regulations. 

(4.)  If  no  such  resolution  is  passed,  it  shall  be  lawful  for  Her  Majesty 
by  Order  in  Council  to  confirm  such  regulations,  and  the  same  when  so 
confirmed  shall  be  deemed  to  have  been  duly  made,  and  to  be  within 
the  powers  of  this  Act,  and  shall  be  of  the  same  force  as  if  they  were 
enacted  in  this  Act. 

The  regulations  at  present  in  force  were  confirmed  by  Order  in  Council  dated  the 
26th  September,  1891.    See  St.  R.  &  0.,  1891,  p.  609. 
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(53  &  54  YiCT.  Cap.  70.) 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  Artizans  and 
Labourers''  DioelUngs  and  the  Housing  of  the  Working  Classes. 

[18th  August,  1890.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

Short  title  of      ^     jjj[g        ^i^y  be  cited  as  the  Housing  of  the  Working  Classes 
Act,*  1890. 

This  Act  repeals  and  consolidates  with  amendments  the  Acts  enumerated  in  the 
Seventh  Schedule,  fost. 


PART  L(a) 
Unhealthy  Akeas. 


The  expression  "  the  Acts  relating  to  nuisances  "  means — 

As  respects  the  county  of  London  and  city  of  London,  the 


Definitions.        2.  In  this  part  of  this  Act 

The  expression  "  this  part  of  this  Act  "  includes  any  confirming  Act,  " 
and 
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601 


Nuisances  Removal  Acts(&)  as  defined  by  the  Sanitary  Act,   Section  2. 
1866,  and  any  Act  amending  these  Acts  ;  and 
As  respects  any  nrban  sanitary  district  in  England,  the  Public  29  &  30  vict. 
Health  Acts  ;(c)  c.  90,  s.  14. 

and  in  the  case  of  any  of  the  above-mentioned  areas,  includes  any  local 
Act  which  contains  any  provisions  with  respect  to  nuisances  in  that 
area. 

(a)  This  part  of  the  Act  consolidates  witli  amendments  the  Artizans  and  Labourers' 
Dwellings  Improvement  Acts  (38  &  39  Vict.  c.  36  ;  42  &  43  Vict.  c.  63  ;  and  45  &  46 
Vict.  c.  54,  Part  I.,  as  amended  by  48  &49  Vict.  c.  72). 

(6)  These  Acts  are  now  repealed  and  consolidated  by  the  Public  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76),  and  that  Act  must  be  read  as  substituted  for  those 
referred  to  in  the  text. 

(c)  A  list  of  the  Public  Health  Acts  will  be  found  in  the  51  &  52  Vict.  c.  52,  s.  1, 
ante,  p.  531,  and  in  the  Short  Titles  Act,  1892  (55  &  56  Vict.  c.  10). 

This  part  of  the  Act  does  not  apply  to  rural  sanitary  districts.  See  the  next 
section. 

3.  This  part  of  this  Act  shall  not  apply  to  rural  sanitary  districts.  Application 

of  Tart  I.  of 


Scheme  hy  Local  Authority. 


Act. 


4.  Where  an  official  representation  as  hereinafter  mentioned  (a)  is  Local  autho- 
made  to  the  local  authority  (6)  that  within  a  certain  area  in  the  district  of  *^®i"g 
such  authority,  either-  _     _  oS'ep're. 

(a.)  Any  houses,  courts,  or  alleys  are  unfit  for  human  habitation,  or    sentation  of 
(h.)  The  narrowness,  closeness,  and  bad  arrangement,  or  the  bad  con-  neL^ofdk^'^'^'" 
dition  of  the  streets  and  houses  or  groups  of  houses  within  trict  to  make 
such  area,  or  the  want  of  light,  air,  ventilation,  or  proper  con-  scheme  for 
veniences,  or  any  other  sanitary  defects,  or  one  or  more  of  such  Jlfent''^™^''' 
causes,  are  dangerous  or  injurious  to  the  health  of  the  inhabi- 
tants either  of  the  buildings  in  the  said  area  or  of  the  neigh- 
bouring buildings  •,(^e) 
and  that  the  evils  connected  with  such  houses,  courts,  or  alleys,  and  the 
sanitary  defects  in  such  area  cannot  be  effectually  remedied  otherwise 
than  by  an  improvement  scheme  for  the  re-arrangement  and  reconstruction 
of  the  streets  and  houses  within  such  area,  or  of  some  of  such  streets  or 
houses,  the  local  authority  shall  take  such  representation  into  their  con- 
sideration, and  if  satisfied  of  the  truth  thereof,  and  of  the  sufiiciency  of 
their  resources,  shall  pass  a  resolution((Z)  to  the  effect  that  such  area  is 
an  unhealthy  area,  and  that  an  improvement  scheme  ought  to  be  made  in 
respect  of  such  area,  and  after  passing  such  resolution  they  shall  forth- 
with proceed  to  make  a  scheme  for  the  improvement  of  such  area.(£') 

Provided  always,  that  any  number  of  such  areas  may  be  included  in 
one  improvement  scheme. 

This  section  replaces  38  <&  39  Vict.  c.  36,  s.  3. 

(a)  As  to  the  official  representation,  see  the  next  section. 

(6)  For  the  definition  of  "local  authority,"  see  section  92  and  Schedule  L, posi. 
In  urban  districts  the  urban  sanitary  authority  are  the  local  authority. 

(c)  This  clause  differs  from  that  which  was  contained  in  38  &  39  Vict.  c.  36,  s.  3, 
the  words  of  which  were  "  that  diseases  indicating  a  generally  low  condition  of 
health  amongst  the  population  have  been  from  time  to  time  prevalent  in  a  certain 
area,  and  that  such  prevalence  may  reasonably  be  attributed  to  the  closeness, 
narrowness,"  &c.    It  is  not  now  necessary  that  there  should  have  been  any 
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Note  to 
Section  4. 


Official  repre- 
sentation, by 
whom  to  be 
made. 


Requisites  of 
improvement 
scheme  of 
local  autho- 
rity. 


diseases  actually  prevalent  in  the  area  if  the  narrowness,  &c.,  of  the  streets  and 
houses  are  dangerous  to  the  health  of  the  inhabitants  of  the  area  or  of  adjoining 
buildings. 

(d)  A  member  of  the  local  authority  cannot  vote  wpon  this  resolution  if  it  relates 
to  any  dwelling-house,  building,  or  land,  in  Avhich  he  is  beneficially  interested.  See 
section  88,  post,  ji.  654. 

(e)  As  to  the  rer^uisites  of  the  scheme,  see  section  6,  infra.  If  the  representation 
in  London  relates  to  less  than  ten  houses,  it  must  be  dealt  with  under  Part  II. 

5.  (1.)  An  official  representation  for  the  purposes  of  this  part  of  this 
Act  shall  mean  a  representation  made  (a)  to  the  local  authority  hy  the 
medical  officer  of  health  of  that  authority,  and  in  London  made  either  by 
such  officer  or  by  any  medical  officer  of  health  in  London,  (6) 

This  section  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  4. 

(a)  The  representation  must  be  in  writing.    See  section  79  (2),  2iost,  p.  652. 

(b)  The  representation  may  be  made  by  any  person  authorised  to  act  temporarily 
as  medical  officer  of  health  (section  79  (1),  post).  As  to  a  temporary  appointment  in 
case  of  the  illness  or  absence  of  a  medical  officer,  see  section  26,  jjosi,  p.  616.  As 
to  the  appointment  of  a  medical  officer  of  health  for  the  purposes  of  the  Act  by  the 
London  County  Council,  see  section  76,  ^osf,  p.  651.  As  to  the  api3ointment  of 
medical  officers  of  health  in  London,  see  the  Public  Health  (London)  Act,  1891. 

(2.)  A  medical  officer  of  health  shall  make  such  representation  when- 
ever he  sees  cause  to  make  the  same  ;  and  if  two  or  more  justices  of  the 
peace  acting  within  the  district  for  which  he  acts  as  medical  officer  of 
health,  or  twelve  or  more  persons  liable  to  be  rated  to  the  local  rate,  (a) 
complain  to  him  of  the  unhealthiness  of  any  area  within  such  district,  it 
shall  be  the  duty  of  the  medical  officer  of  health  forthwith  to  inspect 
such  area,  and  to  make  an  official  representation(6)  stating  the  facts  of 
the  case,  and  whether  in  his  opinion  the  said  area  or  any  part  thereof  is 
an  unhealthy  area  or  is  not  an  unhealthy  area.(c) 

(a)  The  local  rate  is  defined  in  section  92  and  Schedule  I.,  post. 

(b)  See  note  (a)  to  the  preceding  sub-section. 

(c)  Where  the  medical  officer  is  required  by  two  justices  or  twelve  ratepayers  to 
make  a  representation,  he  must  do  so  even  if  the  area  is  not,  in  his  opinion,  an 
unhealthy  area.  As  to  the  right  of  the  ratejDayers  to  appeal  to  the  confirming 
aiithority  if  the  medical  officer  makes  default,  or  if  he  reports  that  the  area  is  not 
unhealthy,  see  section  16,  post,  p.  610. 

Q,  (1.)  The  improvement  scheme  of  a  local  authority  shall  be  accom- 
panied by  maps,  particulars,  and  estimates,  and 

(a.)  May  exclude  any  part  of  the  area  in  respect  of  which  an  official 
representation  is  made,  or  include  any  neighbouring  lands,  if 
the  local  authority  are  of  opinion  that  such  exclusion  is  expe- 
dient or  inclusion  is  necessary  for  making  their  scheme  efficient 
for  sanitary  purposes  ;  and 

(b.)  May  provide  for  widening  any  existing  approaches  to  the  unhealthy 
area  or  otherwise  for  opening  out  the  same  for  the  purposes  of 
ventilation  or  health  ;  and 

(c.)  Shall  provide  such  dwelling  accommodation,  if  any,  for  the 
working  classes  displaced  by  the  scheme  as  is  required  to 
comply  with  this  Act  ;(a)  and 

{d.)  Shall  provide  for  proper  sanitary  arrangements. 

The  whole  of  this  section  is  taken  without  change  from  38  &  39  Vict.  c.  36,  s.  5. 
(a)  The  provisions  of  this  Act  here  referred  to  are  contained  in  section  11, post,  p.  606. 
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(2.)  The  scheme  shall  distinguish  the  lands  proposed  to  be  taken  Section  6. 
compulsoi'ily. 

From  this  it  is  to  be  inferred  that  the  scheme  must  state  the  property  which  must 
be  acquired  for  purposes  of  the  scheme,  and  distinguish  how  much  of  such  property 
is  to  be  acquired  conrpulsorily. 

(3.)  The  scheme  may  also  provide  for  the  scheme  or  any  part  thereof 
being  carried  out  and  effected  by  the  person  entitled  to  the  first  estate 
of  freehold  in  any  property  comprised  in  the  scheme  or  with  the  con- 
currence of  such  person,  under  the  superintendence  and  control  of  the 
local  authority,  and  upon  such  terms  and  conditions  to  be  embodied  in 
the  scheme  as  may  be  agreed  upon  between  the  local  authority  and  such 
person. 

The  owner  of  the  first  estate  of  freehold  may  be  a  tenant  for  life  or  a  person  having 
a  freehold  estate  less  than  the  fee  simple. 


Confirmation  of  Scheme. 

7  («)  Upon  the  completion  of  an  improvement  scheme  the  local  Publication  of 
authority  shall— 

(a.)  Publish,  during  three  consecutive  weeks  in  the  month  of  Sep- 
tember, or  October,  or  November,  in  some  one  and  the  same 
newspaper  circulating  within  the  district  of  the  local  authority, 
an  advertisement  (/>)  stating  the  fact  of  a  scheme  having  been 
made,  the  limits  of  the  area  comprised  therein,  and  naming  a 
place  within  such  area  or  in  the  vicinity  thereof  where  a  copy 
of  the  scheme  may  be  seen  at  all  reasonable  hours  ;  and 

(h.)  During  the  month  next  following  the  month  in  which  such  Service  of 
advertisement  is  published  serve  a  notice(c)  on  every  owner  or 
reputed  owner,  ((i)  lessee  or  reputed  lessee,  and  occupier  of  any 
lands  proposed  to  be  taken  compulsorily,  so  far  as  such  persons 
can  reasonably  be  ascertained,  stating  that  such  lands  are  pro- 
posed to  be  taken  compulsorily  for  the  purpose  of  an  improve- 
ment scheme,  and  in  the  case  of  any  owner  or  reputed  owner, 
lessee,  or  reputed  lessee,  requiring  an  answer  stating  whether 
the  person  so  served  dissents  or  not  in  respect  of  taking  such 
lands. 

(c.)  Such  notice  shall  be  served — 

(i.)  By  delivery  of  the  same  personally  to  the  person  required 
to  be  served,  or  if  such  person  is  absent  abroad,  or 
cannot  be  found,  to  his  agent,  or  if  no  agent  can  be 
found,  then  by  leaving  the  same  on  the  premises  ;(e) 
or 

(ii.)  By  leaving  the  same  at  the  usual  or  last-known  place  of 
abode  of  such  person  as  aforesaid  ;  or 

(iii.)  By  post  addressed  to  the  usual  or  last-known  place  of 
abode  of  such  person. 

(d.)  One  notice  addressed  to  the  occupier  or  occupiers  without  naming 
him  or  them,  and  left  at  any  house,  shall  be  deemed  to  be  a 
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notice  served  on  the  occupier  or  on  all  the  occupiers  of  any  such 
house. 

(a)  The  whole  of  this  section  is  taken  without  alteration  from  38  &  39  Vict.  c.  36, 
s.  6. 

(b)  As  to  the  form  of  advertisement,  see  section  27,  post,  p.  617. 

(c)  As  to  the  power  of  the  confirming  authority  to  dispense  with  notices,  see 
section  28,  post,  p.  617. 

{(I)  There  is  no  definition  of  an  owner  in  this  part  of  the  Act. 

(e)  The  notice  can  only  be  left  on  the  premises  if  the  person  or  his  agent  cannot  be 
found,  except,  of  course,  when  the  premises  are  the  last  or  usual  place  of  abode  of  such 
person. 

contirmat-bn  ^*  ^^'^  Upon  Compliance  with  the  foregoing  provisions  with  respect 
of  provisional  ^^^^  publication  of  an  advertisement  and  the  service  of  notices,(a)  the 
order.  local  authority  shall  present  a  petition,  if  it  relates  to  any  part  of  the 

county  or  city  of  London,  (&)  to  a  Secretary  of  State,  and  if  it  relates  to 
any  other  place,  to  the  Local  Government  Board,  praying  that  an  order 
may  be  made  confirming  such  scheme. 

The  whole  of  this  section  is  taken  -without  alteration  from  38  &  39  Vict.  c.  36,  s.  6. 

(a)  As  to  the  power  of  the  confirming  authority  to  dispense  with  the  advertisement 
and  notices,  see  section  28,  post,  p.  617. 

(6)  The  county  of  London  is  the  administrative  county  of  London,  as  created  by 
the  Local  Government  Act,  1888,  exclusive  of  the  city  of  London. 

(2.)  The  petition  shall  be  accompanied  by  a  copy  of  the  scheme,  and 
shall  state  the  names  of  the  owners  or  reputed  owners,  lessees  or  reputed 
lessees,  who  have  dissented  in  respect  of  the  taking  their  lands,  and  shall 
be  supported  by  such  evidence  as  the  Secretary  of  State  or  Local  Govern- 
ment Board,  according  to  the  circumstances  of  the  case  (in  this  part  of 
this  Act  referred  to  as  the  confirming  authority),  may  from  time  to  time 
require. 

As  to  the  owners,  &c.,  who  have  dissented,  see  section  7  (&),  ante. 

(3.)  If,  on  consideration  of  the  petition  and  on  proof  of  the  publication 
of  the  proper  advertisements  and  the  service  of  the  proper  notices,(a)  the 
confirming  authority  think  fit  to  proceed  with  the  case,  they  shall  direct 
a  local  inc[uiry(&)  to  be  held  in,  or  in  the  vicinity  of,  the  area  comprised 
in  the  scheme,  for  the  purpose  of  ascertaining  the  correctness  of  the 
official  representation  made  as  to  the  area  and  the  sufficiency  of  the 
scheme  provided  for  its  improvement,  and  any  local  objections  to  be  made 
to  such  scheme. 

(a)  As  to  the  power  of  the  confirming  authority  to  dispense  with  the  advertise- 
ments and  notices,  see  section  28,  post,  p.  617. 

(&)  As  to  the  holding  of  the  local  inquiry,  see  section  85,  post,  p.  653. 

(4.)  After  receiving  the  report  made  upon  such  inquiry,  the  confirm- 
ing authority  may  make  a  provisional  order  declaring  the  limits  of  the 
area  comprised  in  the  scheme  and  authorising  such  scheme  to  be  carried 
into  execution. 

(5.)  SiTch  provisional  order  may  be  made  either  absolutely  or  with 
such  conditions  and  modifications  of  the  scheme  as  the  confirming  autho- 
rity may  think  fit,  so  that  no  addition  be  made  to  the  lands  proposed  in 
the  scheme  to  be  taken  compulsorily,(a)  and  it  shall  be  the  duty  of  the 
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local  authority  to  serve  a  copy  of  any  provisional  order  so  made  in  the  Section  8. 
manner  and  upon  the  persons  in  which  and  upon  whom  notices  in  respect 
of  lands  proposed  to  be  taken  compulsorily  are  required  by  this  part  of 
this  Act  to  be  served,  except  tenants  for  a  month  or  a  less  period  than  a 
month.  (6) 

(a)  Having  regard  to  this  limitation,  it  will  obviously  be  the  duty  of  the  local 
authority  to  ascertain  in  the  first  instance  all  lands  which,  it  may  be  necessary  to 
accpire  compulsorily.    See  section  6,  sub-section  2,  ante,  p.  603. 

(6)  The  persons  upon  whom  the  notices  are  required  to  be  served  are  the 
owners  or  reputed  owners,  lessees  or  reputed  lessees,  and  occupiers.  See  section  7, 
ante,  p.  603. 

(6.)  A  provisional  order  made  in  pursuance  of  this  section  shall  not  be 
of  any  validity  unless  and  until  it  has  been  confirmed  by  Act  of  Parlia- 
ment ;  and  it  shall  be  lawful  for  the  confirming  authority,  as  soon  as 
conveniently  may  be,  to  obtain  such  confirmation,  and  any  Act  confirm- 
ing any  provisional  order  made  in  pursuance  of  this  part  of  this  Act, 
with  such  modifications  as  may  seem  fit  to  Parliament,  shall  be  a  public 
General  Act  of  Parliament,  and  is  in  this  part  of  this  Act  referred  to  as 
the  confirming  Act. 

(7.)  The  confirming  authority  may  make  such  order  as  they  think  fit 
in  favoiir  of  any  person  whose  lands  were  proposed  by  the  scheme  to  - 
be  taken  compulsorily  for  the  allowance  of  the  reasonable  costs,  charges, 
and  expenses  properly  incurred  by  him  in  opposing  such  scheme. 

The  opposition  to  the  scheme  here  referred  to  appears  to  be  the  opposition  at  the 
local  inquiry  held  under  sub-section  3.  The  amount  allowed  will  be  in  the  discretion 
of  the  confirming  authority. 

(8.)  All  costs,  charges,  and  expenses  incurred  by  the  confirming 
authority  in  relation  to  any  provisional  order  under  this  part  of  this  Act 
shall,  to  such  amount  as  the  confirming  authority  think  proper  to  direct, 
and  all  costs,  charges,  and  expenses  of  any  person  to  such  amount  as  may 
be  allowed  to  him  by  the  confirming  authority  in  pursuance  of  the  afore- 
said power,  shall  be  deemed  to  be  an  expense  incurred  by  the  local  autho- 
rity under  this  part  of  this  Act,  and  shall  be  paid  to  the  confirming 
authority  and  to  such  person  respectively,  in  such  manner  and  at  such 
times  and  either  in  one  sum  or  by  instalments  as  the  confirming  autho- 
rity may  order,  with  power  for  the  confirming  authority  to  direct  interest 
to  be  paid  at  such  rate  not  exceeding  five  pounds  in  the  hundred  by  the 
year  as  the  confirming  authority  may  determine,  upon  any  sum  for  the 
time  being  due  in  respect  of  such  costs,  charges,  and  expenses  as 
aforesaid. 

As  to  the  expenses  of  tlie  local  authority,  see  sections  24,  25,  post,  p.  614. 
As  to  the  enforcing  of  an  order  of  the  confirming  authority,  for  costs,  &c.,  see  the 
next  sub-section. 

(9.)  Any  order  made  by  the  confirming  authority  in  pursuance  of 
this  section  may  be  made  a  rule  of  a  superior  court,  and  be  enforced 
accordingly. 

A  rule  of  court  is  enforced  in  the  same  manner  as  a  judgment.  See  1  &  2  Vict, 
c.  110,  s.  18.  If  it  is  an  order  for  payment  of  money,  it  may  ha  enforced  like  any 
other  judgment  against  a  local  authority  by  mandamus. 
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Section  9.      Q.  (1.)  Where  any  Bill  for  confirming-  a  provisional  order  authorising 
Costs  to  be     an  improvement  scheme  is  referred  to  a  Committee  of  either  House  of 
awarded  in     Parliament  upon  the  petition  of  any  person  opposing  such  Bill,  the  Com- 
certaui  cases,  jj^j^^ge  shall  take  into  consideration  the  circumstances  under  which  such 
opposition  is  made  to  the  Bill,  and  whether  such  opposition  was  or  was 
not  justified  by  such  circumstances,  and  shall  award  costs  accordingly  to 
be  paid  by  the  promoters  or  the  opponents  of  the  Bill  as  the  Committee 
may  think  just. 

This  clause  refers  to  tlie  practice  of  the  Local  Government  Board  and  other  Depart- 
ments of  State  when  a  petition  is  presented  against  a  Bill  introduced  to  enforce  a 
provisional  order.  In  such  a  case  the  Bill  is  treated  as  an  opposed  local  or  personal 
Bill,  and  referred  in  the  usual  way  to  a  select  committee,  before  whom  the  promoters 
and  the  opponents  are  heard.  Where  such  a  course  is  adopted  with  reference  to  a  Bill 
confirming  a  provisional  order  under  this  Act,  the  committee  are  required  to  consider 
the  circumstances  of  the  opposition,  and  to  award  costs  to  the  promoters  or  their 
opponents  accordingly. 

(2.)  Any  costs  under  this  section  may  be  taxed  and  recovered  in  the 
manner  in  which  costs  may  be  taxed  and  recovered  under  the  Act  of  the 
session  of  the  twenty-eighth  and  twenty-ninth  years  of  the  reign  of  Her 
present  Majesty,  chapter  twenty-seven. 

The  28  &  29  Vict.  c.  27  (the  Parliamentary  Costs  Act,  1865),  is  an  Act  which 
enables  a  imrliamentary  committee  to  award  costs,  and  provides  for  the  taxation  of 
such  costs. 

(3.)  The  decision  of  the  majority  of  the  members  of  the  Committee 
for  the  time  being  present  and  voting  on  any  question  under  this  section 
shall  be  deemed  to  be  the  decision  of  the  Committee. 


Inquiry  on 
refusal  of 
local  autho- 
rity to  malie 
an  improve- 
ment scheme. 


10.  Where  an  official  representation  is  made  to  the  local  authority 
with  a  ^aew  to  their  passing  a  resolution  in  favour  of  an  improvement 
scheme,  and  they  fail  to  pass  any  resolution  in  relation  to  such  representa- 
tion, or  pass  a  resolution  to  the  effect  that  they  will  not  proceed  with 
such  scheme,  the  local  authority  shall,  as  soon  as  possible,  send  a  copy  of 
the  official  representation,  accompanied  by  their  reasons  for  not  acting 
upon  it,  to  the  confirming  authority,  and  upon  the  receipt  thereof,  the 
confirming  authority  may  direct  a  local  inquiry  to  be  held,  and  a  report 
to  be  made  to  them  with  respect  to  the  correctness  of  the  official 
representation  made  to  the  local  authority,  and  any  matters  connected 
therewith  on  which  the  confirming  authority  may  desire  to  be  informed. 

As  to  the  holding  of  the  local  inquiry,  see  section  85,  2Mst,  p.  653. 
The  Act  does  not  provide  for  the  taking  of  any  action  by  the  confirming  authority 
on  receipt  of  the  report. 


Eequisites  of 
improvement 
scheme  as  to 
accommoda- 
tion of  work- 
ing classes, 


Provision  of  Dwelling  Accommodation  for  Working  Classes  displaced 

hy  Scheme. 

11.  (!•)  Subject  as  hereinafter  mentioned,  every  scheme  comprising 
an  area  in  the  county  or  city  of  London  shall  provide  for  the  accommo- 
dation of  at  the  least  as  many  persons  of  the  working  class  as  may  be 
displaced  in  the  area  comprised  therein,  in  suitable  dwellings,  which, 
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unless  there  are  any  special  reasons  to  the  contrary,  shall  be  situate  Section  11. 
within  the  limits  of  the  same  area,  or  in  the  vicinity  thereof,  (a) 
Provided  that— 

(a.)  Where  it  is  proved  to  thesatisfaction  of  the  confirming  autho- 
rity (6)  on  an  application  to  authorise  a  scheme  that  equally 
convenient  accommodation  can  be  provided  for  any  persons  of 
the  working  classes  displaced  by  the  scheme  at  some  place  other 
than  within  the  area  or  the  immediate  vicinity  of  the  area  com- 
prised in  the  scheme, (c)  and  that  the  required  accommodation 
has  been  or  is  about  to  be  forthwith  provided,  either  by  the 
local  authority  or  by  any  other  person  or  body  of  persons,  the 
confirming  authority  may  authorise  such  scheme,  and  the 
requirements  of  this  section  with  respect  to  providing  accommo- 
dation for  persons  of  the  working  class  shall  be  deemed  to  have 
been  complied  with  to  the  extent  to  which  accommodation  is  so 
provided  and 

(6.)  Where  the  local  authority  apply  for  a  dispensation  under  this 
section,  and  the  ofiicer  conducting  the  local  inquiry  directed  by 
the  confirming  authority (<?)  reports  that  it  is  expedient, 
having  regard  to  the  special  circumstances  of  the  locality  and 
to  the  number  of  artizans  and  others  belonoino;  to  the  working; 
class  dwelling  within  the  area,  and  being  employed  within  a 
mile  thereof,  that  a  modification  should  be  made,  the  confirming 
authority,  without  prejudice  to  any  other  powers  conferred  on 
it  by  this  part  of  this  Act,  may  in  the  Provisional  Order  autho- 
rising the  scheme  dispense  altogether  with  the  obligation  of  the 
local  authority  to  provide  for  the  accommodation  of  the  persons 
of  the  working  class  who  may  be  displaced  by  the  scheme  to 
such  extent  as  the  confirming  authority  may  think  expedient, 
having  regard  to  such  special  circumstances  as  aforesaid,  but 
not  exceeding  one-half  of  the  persons  so  displaced. 

This  section  re-enacts  the  corresponding  provision  of  38  &  39  Vict.  c.  36,  s.  5,  as 
amended  by  42  &  43  Vict.  c.  63,  s.  4,  and  45  &  46  Vict.  c.  54,  s.  3. 

(a)  This  sub-section  applies  only  in  the  county  or  city  of  London.  The  general 
rule  in  that  county  and  city  is,  that  accommodation  must  be  provided  for  at  least  as 
many  persons  of  the  working  classes  as  are  displaced,  and  such  accommodation  must 
be  within  the  same  area,  or  in  the  vicinity  thereof,  unless  there  are  special  reasons  to 
the  contrary. 

(b)  In  the  county  and  city  of  London  the  confirming  authority  is  a  Secretary  of 
State.    See  section  8  (2),  ante,  p.  604. 

(c)  The  accommodation  here  referred  to  need  not  be  in  the  same  area  or  the 
immediate  vicinity,  but  having  regard  to  the  opening  words  of  the  section,  it  must 
be  in  the  vicinity,  i.e,  within  a  reasonable  distance  from  the  area. 

(d)  If  the  accommodation  thus  provided  in  the  vicinity  is  only  sufficient  for  a 
portion  of  the  persons  displaced,  the  local  authority  must  provide  for  the  accommo- 
dation of  the  remainder  within  the  area  or  the  vicinity  thereof. 

(e)  This  refers  to  the  local  inquiry  held  under  section  8  (3),  ante,  p.  604. 

(2.)  Where  a  scheme  comprises  an  area  situate  elsewhere  than  in  the 
county  or  ;city  of  London,  it  shall,  if  the  confirming  authority(a)  so 
require  (but  it  shall  not  otherwise  be  obligatory  on  the  local  authority  so 
to  frame  their  scheme),  to  provide  for  the  accommodation  of  such  number 
of  those  persons  of  the  working  classes  displaced  in  the  area  with  respect 
to  which  the  scheme  is  proposed  in  suitable  dwellings  to  be  erected  in 
such  place  or  places  either  within  or  without  the  limits  of  the  same  area 
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Section  11.  as  the  said  authority  on  a  report  made  by  the  officer  conducting  the  local 
inquiry  may  require.  (/>) 

(a)  The  confirming  authority  here  referred  to  is  the  Local  Government  Board. 
See  section  8  (2),  ante,  p.  604. 

(6)  The  local  inquiry  is  that  held  under  section  8  (1),  ante,  p.  604. 

In  the  country,  outside  the  county  of  London,  it  will  not  be  necessary  for  the 
scheme  to  provide  accommodation  for  the  working  classes  displaced,  except  to  the 
extent  required  by  the  confirming  authority  on  the  report  of  their  officer. 


Duty  of  local 
authority  to 
carry  scheme 
when  con- 
firmed into 
execution. 


Execution  of  Scheme  hy  Local  Authority. 

12.  When  the  confirming  Act  authorising  any  improvement 
scheme  of  a  local  authority  under  this  part  of  this  Act  has  been  passed 
by  Parliament,  it  shall  be  the  duty  of  that  authority  to  take  steps  for 
purchasing  the  lands  required  for  the  scheme,  and  otherwise  for  carrying 
the  scheme  into  execution  as  soon  as  practicable. 

This  section  is  a  re-enactment  of  38  &  39  Vict.  c.  26,  s.  9. 

The  provisions  for  the  acquisition  of  land  are  contained  in  section  20,  post,  p.  611. 

(2.)  They  may  sell  or  let  all  or  any  part  of  the  area  comprised  in  the 
scheme  to  any  purchasers  or  lessees  for  the  purpose  and  under  the 
condition  that  such  purchasers  or  lessees  will,  as  respects  the  land  so 
purchased  by  or  leased  to  them,  carry  the  scheme  into  execution  ;  and  in 
particular,  they  may  insert  in  any  grant  or  lease  of  any  part  of  the  area 
provisions  binding  the  grantee  or  lessee  to  build  thereon  as  in  the  grant 
or  lease  prescribed,  and  to  maintain  and  repair  the  buildings,  and  pro- 
hibiting the  division  of  buildings,  and  any  addition  to  or  alteration  of 
the  character  of  buildings,  without  the  consent  of  the  local  authority,  and 
for  the  re-vesting  of  the  land  in  the  local  authority,  or  their  re-entry 
thereon,  on  breach  of  any  provision  in  the  grant  or  lease. 

The  local  authority  may  themselves  clear  the  area^  but  they  cannot  build  thereon 
witliout  the  api^roval  of  the  confirming  authority.  See  sub-section  (3),  infra.  They 
may,  however,  let  or  sell  to  persons  who  will  covenant  to  clear  the  site  or  part  thereof, 
and  to  rebuild  according  to  the  requirements  of  the  above  sub-section. 

(3.)  The  local  authority  may  also  engage  with  any  body  of  trustees, 
society,  or  person,  to  carry  the  whole  or  any  part  of  such  scheme  into 
effect  upon  such  terms  as  the  local  authority  may  think  expedient,  but 
the  local  authority  shall  not  themselves,  without  the  express  approval  of 
the  confirming  authority,  undertake  the  rebuilding  of  the  houses  or  the 
execution  of  any  part  of  the  scheme,  except  that  they  may  take  down  any 
or  all  of  the  buildings  upon  the  area,  and  clear  the  whole  or  any  part 
thereof,  and  may  lay  out,  form,  pave,  sewer,  and  complete  all  such  streets 
upon  the  land  purchased  by  them  as  they  may  think  fit,  and  all  streets  so 
laid  out  and  completed  shall  thenceforth  be  public  streets,  repairable  by 
the  same  authority  as  other  streets  in  the  district. 

The  Act  does  not  contemplate  the  entire  execution  of  the  scheme  by  the  local 
authority.  They  may  clear  the  site  and  make  streets,  but  they  are,  in  general,  to 
leave  to  third  persons  the  work  of  rebuilding  under  conditions  such  as  are  mentioned 
in  the  preceding  and  the  next  sub-sections. 

In  the  district  of  an  urban  authority  the  new  streets  will  be  repairable  by  them 
under  section  149  of  the  Public  Health  Act,  1875,  ante,  p.  169. 

(4.)  Provided  that  in  any  grant  or  lease  of  any  part  of  the  area  which 
may  be  appropriated  by  the  scheme  for  the  erection  of  dwellings  for  the 
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working  classes,  the  local  authority  shall  impose  suitable  conditions  and  Section  12. 
restrictions  as  to  the  elevation,  size,  and  design  of  the  houses,  and  the 
extent  of  the  accommodation  to  be  afforded  thereby,  and  shall  make  due 
provision  for  the  maintenance  of  proper  sanitary  arrangements. 

Such  an  appropriation  for  working  classes'  dwellings  is  required  by  section  6,  sub- 
section (1),  (c),  cmte,  p.  602. 

(5.)  If  the  local  authority  erect  any  dwellings  out  of  funds  to  be 
provided  under  this  part  of  this  Act,  they  shall,  unless  the  confirming 
authority  otherwise  determine,  sell  and  dispose  of  all  such  dwellings 
within  ten  years  from  the  time  of  the  completion  thereof. 

As  to  the  funds  provided  under  this  part  of  the  Act,  see  section  24,  jjost,  p.  614. 

The  local  authority  are  not  to  be  permitted  to  make  themselves  landlords,  except 
for  the  period  above  limited,  without  the  consent  of  the  confirming  authority.  Such 
consent  will,  no  doubt,  be  given  where  it  is  impracticable  to  sell  without  loss.  The 
ten  years  are  to  run  from  the  date  of  completion  of  the  buildings. 

(6.)  The  local  authority  may,  where  they  think  it  expedient  so  to  do, 
without  themselves  acquiring  the  land,  or  after  or  subject  to  their 
acquiring  any  part  thereof,  contract  with  the  person  entitled  to  the  first 
estate  of  freehold  in  any  land  comprised  in  an  improvement  scheme  for 
the  carrying  of  the  scheme  into  effect  by  him  in  respect  of  such  land. 

As  to  the  owner  of  the  first  estate  of  freehold,  see  the  note  to  section  6  (3),  ante,  p.  603. 

13.  If  vi^ithin  five  years  after  the  removal  of  any  buildings  on  the  Completion  of 
land  set  aside  by  any  scheme  authorised  by  a  confirming  Act  as  sites  ^^^j^"^ 

for  working  men's  dwellings,  the  local  authority  have  failed  to  sell  or  let  local'^autho- 
such  land  for  the  purposes  prescribed  by  the  scheme,  or  have  failed  to  rity. 
make  arrangements  for  the  erection  of  the  said  dwellings,  the  confirming 
authority  may  order  the  said  land  to  be  sold  by  public  auction  or  public 
tender,  with  full  power  to  fix  a  reserve  price,  subject  to  the  conditions 
imposed  by  the  scheme,  and  to  any  modifications  thereof  which  may  be 
made  in  pursuance  of  this  part  of  this  Act,  and  to  a  special  condition  on 
the  part  of  the  purchaser  to  erect  upon  the  said  land  dwellings  for  the 
working  classes,  in  accordance  with  plans  to  be  approved  by  the  local 
authority,  and  subject  to  such  other  reservations  and  regulations  as  the 
confirming  authority  may  deem  necessary. 
This  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  10. 

As  to  the  modifications  which  may  be  made  in  this  scheme,  see  section  15,  posi. 

This  section  will  apply  after  five  years  from  the  removing  of  the  buildings  if  during 
that  period  the  local  authority  has  been  unable  to  carry  out  the  scheme  in  the  manner 
provided  by  section  12. 

14.  The  local  authority  shall,  not  less  than  thirteen  weeks  before  Notice  to 
taking  any  fifteen  houses  or  more,  make  known  their  intention  to  take  occupiers  by 
the  same  by  placards,  handbills,  or  other  general  notices  placed  in  public  P^'^^'^'^''^^- 
view  upon  or  within  a  reasonable  distance  of  such  houses,  and  the  local 
authority  shall  not  take  any  such  houses  until  they  have  obtained  a 
certificate  of  a  justice  of  the  peace  that  it  has  been  proved  to  his 
satisfaction  that  the  local  authority  have  made  known,  in  manner  required 

by  this  section,  their  intention  to  take  such  houses. 
This  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  11. 

The  "  taking  "  above  referred  to  evidently  means  "  taking  possession  of." 
The  object  of  the  section  is  apj^arently  to  prevent  the  turning  out  of  numbers  of 
poor  tenants  or  occupiers  without  adequate  warning. 

2  R 
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Section  15. 

Power  of 
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15.  The  confirming  authority,  on  application  from  the  local 
authority,  and  on  its  being  proved  to  their  satisfaction  that  an  improve- 
ment can  be  made  in  the  details  of  any  scheme  authorised  by  a  con- 
firming Act,  may  permit  the  local  authority  to  modify  any  part  of  their 
improvement  scheme  which  it  may  appear  inexpedient  to  carry  into 
execution,  but  any  part  of  the  scheme  respecting  the  provision  of 
dwelling  accommodation  for  persons  of  the  working  class,  when  so 
modified,  shall  be  such  as  might  have  been  inserted  in  the  original 
scheme. 

This  section  practically  re-enacts  38  &  39  Vict.  c.  36,  s.  12. 

As  to  what  might  have  been  inserted  in  the  original  scheme  with  reference  to  the 
provision  of  dwelling  accommodation  for  persons  of  the  working  class,  see  section  11, 
ante,  p.  606. 

(2.)  A  statement  of  any  modifications  permitted  to  be  made  in  any 
part  of  an  improvement  scheme  in  pursuance  of  this  section  shall  be  laid 
by  the  confirming  authority  before  both  Houses  of  Parliament  as  soon  as 
practicable  after  the  permission  is  given,  if  Parliament  be  then  sitting, 
and  if  not,  within  one  month  after  the  next  meeting  of  Parliament. 

Provided  always,  that  if  such  modification  requires  a  larger  public 
expenditure  than  that  sanctioned  by  the  former  scheme,  or  the  taking  of 
any  property  otherwise  than  by  agreement,  or  alfects  injuriously  other 
property  in  a  manner  different  to  that  proposed  in  the  former  scheme 
without  the  consent  of  the  owner  and  occupier  of  any  such  property,  the 
modification  must  be  made  by  a  provisional  order  to  be  confirmed  by  Act 
of  Parliament  in  the  manner  provided  by  this  part  of  this  Act  on  the 
completion  of  an  improvement  scheme. 

In  the  cases  mentioned  in  the  proviso  the  same  procedure  must  be  observed  before 
obtaining  the  modifying  provisional  order  as  that  prescribed  by  sections  7 — 9,  ante, 
p.  603,  for  obtaining  the  original  order. 

Inquiries  with  respect  to  Unhealthy/  Areas. 

16.  (!•)  Where  in  any  district  twelve  or  more  ratepayers  have 
complained  to  a  medical  officer  of  health  of  the  unhealthiness  of  any  area 
within  that  district,  and  the  medical  officer  of  health  has  failed  to  inspect 
such  area,  or  to  make  an  official  representation  with  respect  thereto,  or 
has  made  an  official  representation  to  the  eftect  that  in  his  opinion  the 
area  is  not  an  unhealthy  area,  such  ratepayers  may  appeal  to  the  con- 
firming authority,  and  upon  their  giving  security  to  the  satisfaction  of 
that  authority  for  costs,  the  confirming  authority  shall  appoint  a  legally 
qualified  medical  practitioner  to  inspect  such  area,  and  to  make  repre- 
sentations to  the  confirming  authority,  stating  the  facts  of  the  case,  and 
whether,  in  his  opinion,  the  area  or  any  part  thereof  is  or  is  not  an 
unhealthy  area.  The  representation  so  made  shall  be  transmitted  by  the 
confirming  authority  to  the  local  authority,  and  if  it  states  that  the  area 
is  an  unhealthy  area  the  local  authority  shall  proceed  therein  in  the  same 
manner  as  if  it  were  an  official  representation  made  to  that  authority. 

This  section  re-enacts  38  &  39  Vict.  c.  36,  s.  15. 

Under  section  5,  sub-section  (2),  ante,  p.  602,  any  twelve  ratepayers  may  complain  to 
the  medical  officer  of  health  of  the  unhealthiness  of  an  area.  This  sub-section  gives 
them  an  appeal  if  he  fails  to  inspect  the  area  or  to  make  an  official  representation,  or 
if  he  makes  a  representation  that  the  area  is  not  unhealthy.  The  appeal  outside  the 
Metropolis  is  to  the  Local  Government  Board. 
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As  to  tlie  payment  of  costs,  see  the  next  sub-section.  Note  to 

If  the  area  is  found  to  be  unhealthy  by  the  person  who  inspects  it  his  rejaresenta-  Section  16. 

tion  will  become  an  official  representation,  ivpon  which  the  local  authority  must  act 

as  provided  by  section  4,  ante,  p.  601. 

(2.)  The  confirming  authority  shall  make  such  order  as  to  the  costs 
of  the  inquiry  as  they  think  just,  with  power  to  require  the  whole  or 
any  part  of  such  costs  to  be  paid  by  the  appellants  where  the  medical 
practitioner  appointed  is  of  opinion  that  the  area  is  not  an  unhealthy 
area,  and  to  declare  the  whole  or  any  part  of  such  costs  to  be  payable  by 
the  local  authority  where  he  is  of  opinion  that  the  area  or  any  part 
thereof  is  an  unhealthy  area, 

(3.)  Any  order  made  by  the  confirming  authority  in  pursuance  of 
this  section  may  be  made  a  rule  of  a  superior  court,  and  be  enforced 
accordingly. 

The  rule  of  court  may  be  enforced  like  a  judgment  of  the  High  Court.    See  1  &  2 
Vict.  c.  110,  s.  18. 

17.  Where  a  local  inquiry  is  directed,  an  officer  shall  be  sent  by  Proceedings 
the  confirming  authority  to  the  area  to  which  such  inquiry  relates  for  ?°  ^^'^^^ 
the  purpose  of  making  an  inquiry  into  the  correctness  of  the  official  ^'^l^^'^y* 
representation  made  to  the  local  authority  as  to  such  area  being  an 
unhealthy  area,  and  into  the  sufficiency  of  the  scheme  provided  for  its 
improvement,  and  into  any  local  objections  to  be  made  to  such  scheme, 

and  to  any  other  matter  into  which  he  is  directed  by  this  Act  or  the 
confirming  authority  to  inquire  for  the  purposes  of  this  Act. 
This  section  practically  re-enacts  38  &  39  Vict.  c.  36,  s.  16. 

Local  inquiries  may  be  ordered  under  section  8,  sub-section  (3),  and  section  10. 
See  also  section  11,  sub-section  (1)  (6). 
See,  further,  as  to  local  inquiries,  section  85,  ^josi,  p.  653. 

18.  Before  commencing  such  inquiry  the  officer  appointed  to  conduct  Notice  of 
the  same  shall  make  public  by  advertisement  or  otherwise  in  such  manner  Jjg*^"|^[j- *° 
as  he  thinks  best  calculated  to  give  information  to  the  persons  residing  in  giyen. 
the  area  his  intention  to  make  such  inquiry,  and  a  statement  of  a  time 

and  place  at  which  he  will  be  prepared  to  hear  all  persons  desirous  of 
being  heard  before  him  upon  the  subject  of  the  inquiry. 
This  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  17. 

19.  The  officer  conducting  such  inquiry  shall  have  power  to  administer  Power  to 
an  oath  ;  he  shall  report  the  result  of  the  inquiry  to  the  confirming  administer 
authority,  who  shall  deal  with  such  report  in  such  manner  as  they  think  '  ' 
expedient. 

This  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  18. 

Acquisition  of  Land. 

20.  The  clauses  of  the  Lands  Clauses  Acts,  with  respect  to  the  Acquisition 
purchase  and  taking  of  lands  otherwise  than  by  agreement,  shall  not,  of  land, 
except  to  the  extent  set  forth  in  the  Second  Schedule  to  this  Act,  apply 

to  any  lands  taken  in  pursuance  of  this  part  of  this  Act,  but  save  as 
aforesaid  the  said  Lands  Clauses  Acts,  as  amended  by  the  provisions 
contained  in  the  said  schedule,  shall  regulate  and  apply  to  the  purchase 
and  taking  of  lands,  and  shall  for  that  purpose  be  deemed  to  form  part 
of  this  part  of  this  Act  in  the  same  manner  as  if  they  were  enacted  in 
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Section  20.  the  body  thereof :  subject  to  the  provisions  of  this  part  of  this  Act  and 
to  the  provisions  following  ;  that  is  to  say, 

This  section  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  19,  except  in  so  far  as  it  is 
re-enacted  by  the  next  section. 

By  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  23,  the  expression  "the 
Lands  Clauses  Acts"  means,  as  respects  England  and  Wales,  8  &  9  Vict.  c.  18  ; 
23  &  24  Vict.  c.  106  ;  32  &  33  Vict.  c.  18  ;  46  &  47  Vict.  c.  15  ;  and  any  Acts  for  the 
time  being  in  force  amending  the  same,  e.g.,  58  &  59  Vict.  c.  11.  All  these  Acts  are 
set  out  in  the  Appendix,  2Mst.  The  provisions  in  Schedule  II.,  post,  are  substituted 
for  the  compulsory  purchase  clauses  of  these  Acts. 

The  local  authority  taking  premises  under  this  part  of  the  Act  are  liable  to  make 
good  to  the  parish  the  deficiency  in  the  rates  occasioned  thereby,  under  section  133  of 
the  Lands  Clauses  Act,  1845.  St.  Leonard's,  Shoreditch  (Vestry  of),  v.  Lo7idon  County 
Coimcil  [1895J,  2  Q.  B.  104  ;  12  L.  T.  (n.s.)  802  ;  43  W.  R.  598  ;  59  J.  P.  423 ;  11 
T.  L.  R.  420. 

(i.)  This  part  of  this  Act  shall  authorise  the  taking  by  agreement  of 
any  lands  which  the  local  authority  may  require  for  the  purpose 
of  carrying  into  effect  the  scheme  authorised  by  any  confirming 
Act,  but  it  shall  authorise  the  taking  by  the  exercise  of  any 
compulsory  powers  of  such  lands  only  as  are  proposed  by  the 
scheme  in  the  confirming  Act  to  be  taken  compulsorily. 

The  provisions  of  the  Lands  Clauses  Acts  as  to  the  taking  of  lands  by  agreement 
will  apply  to  any  lands  required  for  the  purposes  of  the  scheme  ;  but  no  lands  may 
be  compulsorily  acquired,  except  in  so  far  as  that  is  expressly  authorised  by  the  scheme. 

(ii.)  In  the  construction  of  the  Lands  Clauses  Acts,  and  the  provisions 
in  the  Second  Schedule  to  this  Act,  this  part  of  this  Act  shall 
be  deemed  to  be  the  special  Act,  and  the  local  authority  shall 
be  deemed  to  be  the  promoters  of  the  undertaking  ;  and  the 
period  after  which  the  powers  for  the  compulsory  purchase  or 
taking  of  lands  shall  not  be  exercised  shall  be  three  years  after 
the  passing  of  the  confirming  Act. 

21.  (!•)  Whenever  the  compensation  payable  in  respect  of  any  lands 
or  of  any  interests  in  any  lands  proposed  to  be  taken  compulsorily  in 
pursuance  of  this  part  of  this  Act  requires  to  be  assessed  — 

(a.)  The  estimate  of  the  value  of  such  lands  or  interests  shall  be 
based  upon  the  fair  market  value,  as  estimated  at  the  time  of 
the  valuation  being  made  of  such  lands,  and  of  the  several 
interests  in  such  lands,  due  regard  being  had  to  the  nature  and 
then  condition  of  the  property,  and  the  probable  duration  of 
the  buildings  in  their  existing  state,  and  to  the  state  of  repair 
thereof,  without  any  additional  allowance  in  respect  of  the 
compulsory  purchase  (a)  of  an  area  or  of  any  part  of  an  area  in 
respect  of  which  an  official  representation  has  been  made,  or  of 
any  lands  included  in  a  scheme  which,  in  the  opinion  of  the 
arbitrator,  have  been  so  included  as  falling  under  the  descrip- 
tion of  property  which  may  be  constituted  an  unhealthy  area 
under  this  part  of  this  Act  and 
(&•)  In  such  estimate  any  addition  to  or  improvement  of  the  property 
made  after  the  date  of  the  publication  in  pursuance  of  this 
part  of  this  Act  of  an  advertisement  stating  the  fact  of  the 
improvement  scheme  having  been  made,  shall  not  (unless  such 
addition  or  improvement  was  necessary  for  the  maintenance 
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of  the  property  in  a  proper  state  of  repair)  be  included,  nor  in  Note 
the  ease  of  any  interest  acquired  after  the  said  date  shall  any  Section 
separate  estimate  of  the  value  thereof  be  made  so  as  to  increase 
the  amount  of  compensation  to  be  paid  for  the  lands  ;(c)  and 

(a)  Therefore  the  usual  10  per  cent,  for  compulsory  purchase  will  not  be  added  to 
the  purchase  money.    Compare  section  41  (2)  (a),  post,  p.  630. 

Q>)  This  clause  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  19  (2). 

(c)  This  clause  is  a  re-enactment  of  45  &  46  Vict.  c.  54,  s.  4.  That  section  was  not 
in  force  when  the  action  of  Willdns  v.  Mayor,  &c.,  of  Birminghavi,  25  Ch.  D.  78  ;  49 
L.  T.  (n.s.)  468  ;  32  W.  R.  118  ;  48  J.  P.  231,  was  commenced.  There  it  was  held, 
independently  of  that  section,  that  the  publication  imder  the  schedule  of  the  Act 
of  1875  was  analagous  to  the  notice  to  treat  under  the  Lands  Clauses  Acts,  and  that 
a  landowner  affected  by  it  could  not  afterwards  change  his  position,  or  obtain  an 
increased  interest  in  premises  so  as  to  entitle  him  to  increased  compensation. 

(2.)  On  the  occasion  of  assessing  the  compensation  payable  under  any 
improvement  scheme  in  respect  of  any  house  or  premises  situate  within 
an  unhealthy  area  evidence  shall  be  receivable  by  the  arbitrator  to 
prove — 

(1st)  That  the  rental  of  the  house  or  premises  was  enhanced  by 
reason  of  the  same  being  used  for  illegal  purposes(a)  or  being 
so  overcrowded  as  to  be  dangerous  or  injurious  to  the  health 
of  the  inmates  ;(/^)  or 

(2ndly)  That  the  house  or  premises  are  in  such  a  condition  as  to  be 
a  nuisance  within  the  meaning  of  the  Acts  relating  to  nuis- 
ances,(c)  or  are  in  a  state  of  defective  sanitation,  or  are  not  in 
reasonably  good  repair  ;  or 

(3rdly)  That  the  house  or  premises  are  unfit,  and  not  reasonably 
capable  of  being  made  fit,  for  human  habitation  ;{d) 

and,  if  the  arbitrator  is  satisfied  by  such  evidence,  then  the  compen- 
sation— 

(a.)  Shall,  in  the  first  case,  so  far  as  it  is  based  on  rental,  be  based 
on  the  rental  which  would  have  been  obtainable  if  the  house 
or  premises  were  occupied  for  legal  purposes  and  only  by  the 
number  of  persons  whom  the  house  or  premises  were  under  all 
the  circumstances  of  the  case  fitted  to  accommodate  without 
such  overcrowding  as  is  dangerous  or  injurious  to  the  health 
of  the  inmates  ;  and 

(b.)  Shall,  in  the  second  case,  be  the  amount  estimated  as  the  value 
of  the  house  or  premises  if  the  nuisance  had  been  abated,  or  if 
they  had  been  put  into  a  sanitary  condition,  or  into  reasonably 
good  repair,  after  deducting  the  estimated  expense  of  abating 
the  nuisance,  or  putting  them  into  such  condition  or  repair,  as 
the  case  may  be  ;  and 

(c)  Shall,  in  the  third  case,  be  the  value  of  the  land,  and  of  the 
materials  of  the  buildings  thereon. 

As  to  the  whole  of  this  sub-section,  compare  section  41  (3),  post,  p.  631. 
(«)  This  is  a  new  provision. 

(6)  This  provision  was  contained  in  42  &  43  Vict.  c.  63,  s.  3. 

(c)  This  provision  was  also  contained  in  the  Act  last  above-mentioned,  but  the  rest 
of  the  clause  is  new. 
{d)  This  clause  is  new. 


614 


THE  HOUSING  OP  THE  WORKING  CLASSES  ACT,  1890. 


Section  22.     22.  Upon  the  purchase  by  the  local  authority  of  any  lands  required 
Extinction      for  the  purpose  of  carrying  into  effect  any  scheme,  all  rights  of  way, 
wa"?d  other  ■''^S^^^     l^J^^g  dowu  or  of  continuing  any  pipes,  sewers  or  drains  on, 
easements.      through,  or  under  such  lands,  or  part  thereof,  and  all  other  rights  or 
easements  in  or  relating  to  such  lands,  or  any  part  thereof,  shall  be 
extinguished,  and  all  the  soil  of  such  ways,  and  the  property  in  the 
pipes,  sewers,  or  drains,  shall  vest  in  the  local  authority,  subject  to  this 
provision,  that  compensation  shall  be  paid  by  the  local  authority  to  any 
persons  or  bodies  of  persons  proved  to  have  sustained  loss  by  this  section, 
and  such  compensation  shall  be  determined  in  the  manner  in  which 
compensation  for  lands  is  determinable  under  this  part  of  this  Act,  or  as 
near  thereto  as  circumstances  admit. 

This  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  20.  It  was  lield  that  that  section 
applied  to  ancient  lights  in  respect  of  premises  adjoining  the  lands  purchased,  and 
that  the  loss  of  such  ancient  lights  was  matter  for  compensation  by  the  local 
authority.  Badham  v.  Morris,  45  L.  T.  (n.s.)  579.  That  decision  was  followed  in 
Sivanston  v.  Finn  and  the  Metropolitan  Board  of  JVo7-ks,  52  L.  J.  Ch.  235  ;  48  L.  T. 
(n.s.)  634  ;  31  W.  R.  498.  There  it  was  held  that  the  effect  of  the  section  is,  that 
upon  the  purchase  of  land  by  a  local  authority  under  the  Act,  all  easements  what- 
soever affecting  the  land  became  extinguished  from  thenceforth,  subject  only  to  this, 
that  compensation  is  to  be  paid  by  the  local  authority  to  persons  injured  as  provided 
by  the  section.  In  that  case  a  local  authority  had  purchased  and  taken  a  house  for 
the  purpose  of  an  improvement  scheme.  The  plaintiffs,  the  owners  of  adjoining 
land,  claimed  to  be  entitled  to  a  right  to  support  to  a  building  therein  from  the  house 
so  purchased,  and  brought  an  action  to  restrain  the  local  authority  from  removing 
the  house  in  such  a  way  as  to  interfere  with  the  plaintiffs'  right  to  support.  It  was 
held  that  the  only  right  the  plaintiffs  could  have  was  to  receive  compensation  under 
the  section,  and  that  the  action  must  therefore  fail.  In  a  later  case  it  was  held  that 
the  section  applied  to  the  easement  of  light,  and  that  it  included  cases  where  a  right 
or  easement  was  in  process  of  being  acc[uired  by  enjoyment  under  the  Prescription 
Act  at  the  date  of  the  purchase  of  the  land,  and  had  the  effect  of  extinguishing  such 
inchoate  rights  as  well  as  rights  or  easements  already  acquired  over  the  land  ;  and, 
therefore,  that  the  owner  of  a  house  to  which  there  had  been  access  of  light  over 
land  purchased  by  a  local  authority  under  the  Act  for  a  period  of  ten  years  before 
and  ten  years  after  such  purchase,  did  not  gain  an  easement  of  light  under  the  Pre- 
scription Act  by  reason  of  such  twenty  years'  enjoyment.  But,  semble,  such  an 
owner  would  be  entitled  to  compensation  to  the  extent  to  which  the  value  of  his 
house  might  be  diminished  by  the  operation  of  this  section.  Barlow  v.  Ross,  24 
Q.  B.  D.  381  ;  59  L.  J.  Q.  B.  183  ;  62  L.  T.  (n.s.)  552  ;  38  W.  R.  372  ;  54  J.  P.  660  ; 
6  T.  L.  R.  200. 


Application  of     23.  A  local  authority  may,  for  the  purpose  of  providing  accommo- 
lands  for  ac-   dation  for  persons  of  the  working  classes  displaced  by  any  improvement 
scheme,  appropriate  any  lands  for  the  time  being  belonging  to  them 
which  are  suitable  for  the  purpose,  or  may  purchase  by  agreement  any 
such  further  lands  as  may  be  convenient. 

This  section  is  a  re-enactment  of  42  &  43  Vict.  c.  63,  s.  4. 

It  may  be  open  to  question  whether  this  section  would  authorise  the  approjpriation 
of  lands  acquired  for  some  other  specific  purpose. 


commodation 
of  working 
classes. 


rormatlon  of 
improvement 
fund  for  pur- 
poses of  Act. 


Expenses. 

24.  (1-)  The  receipts  of  a  local  authority  under  this  part  of  this 
Act  shall  form  a  fund  (in  this  Act  referred  to  as  "  the  Dwelling-house 
Improvement  Fund  "),  and  their  expenditure  shall  be  defrayed  out  of 
such  fund. 


This  section,  except  sub-section  (4),  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  21. 
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(2.)  The  moneys  required  iu  the  first  instance  to  estabhsh  such  fund  Section  24. 
and  any  deficiency  for  the  purposes  of  this  part  of  this  Act  from  time  to 
time  appearing  in  such  fund  by  reason  of  the  excess  of  expenditure  over 
receipts,  shall  be  supplied  out  of  the  local  rates  or  out  of  moneys 
borrowed  in  pursuance  of  this  Act. 

In  the  case  of  an  urban  authority,  the  local  rates  are  the  general  district  rates. 
As  to  the  power  to  borrow  money  for  the  purpose  of  this  part  of  the  Act,  see 
section  25,  infra. 

(3.)  In  settling  any  accounts  of  the  local  authority  in  respect  of  any 
transactions  under  this  part  of  this  Act,  care  shall  be  taken  that,  as  far 
as  may  be  practicable,  all  expenditure  shall  ultimately  be  defraj^ed  out  of 
the  property  dealt  with  under  this  part  of  this  Act  ;  and  any  balances  of 
profit  made  by  the  local  authority  under  this  part  of  this  Act  shall  be 
applicable  to  any  purposes  to  which  the  local  rate  is  for  the  time  being- 
applicable. 

In  the  case  of  an  urban  authority,  this  balance  will  be  payable  into  the  general 
district  fund. 

(4.)  Any  limit  imposed  on  or  in  respect  of  local  rates  by  any  other 
Act  of  Parliament  shall  not  apply  to  any  rate  required  to  be  levied  for 
the  purpose  of  defraying  any  expenses  under  this  part  of  this  Act. 

This  provision  was  contained  in  38  &  39  Vict.  c.  36,  s.  22.  It  seems  to  be  intended 
to  meet  cases  where,  by  reason  of  local  Acts,  there  is  some  limit  to  the  amount  Avhich 
may  be  raised  by  the  local  Act,  either  generally  or  for  purposes  of  improvement,  such 
as  those  to  which  this  Act  applies. 

(5.)  The  local  authority  may  carry  to  the  account  of  the  Dwelling- 
house  Improvement  Fund  any  such  money  or  produce  of  any  property,  as 
is  legally  applicable  to  purposes  similar  to  the  purposes  of  this  part  of 
this  Act ;  and  in  case  of  doubt  as  to  wdiether,  in  any  particular  case,  the 
purposes  are  so  similar,  the  confirming  authority  may  decide  such  doubt, 
and  such  decision  shall  be  conclusive. 

In  the  case  of  an  urban  authority,  the  confirming  authority  is  the  Local  Govern- 
ment Board.    See  section  8,  ante,  p.  604. 

It  is  not  quite  clear  what  money,  &c.,  is  legally  ajiplicable  to  the  purposes  in  this 
section  mentioned,  and  it  will  l^e  prudent  to  obtain  the  decision  of  the  confirming 
authority  in  all  cases. 

25.  (!•)       local  authority  may,  in  manner  in  this  section  men-  -Power  of 
tioned,  borrow  such  money  as  is  required  for  the  purposes  of  this  part  of  money  for 
this  Act  on  the  security  of  the  local  rate.  the  purposes 

of  Part  I  of 

This  section,  together  with  section  24  (4),  ante,  re-enacts  38  &  39  Vict.  c.  36,  s.  22.  ^g^. 
In  the  case  of  an  urban  authority  the  local  rate  is  the  general  district  rate.  See 
Schedule  I.,  post. 

(2.)  For  the  purpose  of  such  borrowing,  the  London  County  Council 
may,  with  the  assent  of  the  Treasury,  create  consolidated  stock  under 
the  Metropolitan  Board  of  Works  Loans  Acts,  1869  to  1871,  but  all 
moneys  required  for  the  payment  of  the  dividends  on  and  the  redemption 
of  the  consolidated  stock  created  for  the  purposes  of  this  part  of  this  Act 
shall  be  charged  to  the  special  county  account  to  which  the  expenditure 
for  the  purposes  of  this  part  of  this  Act  is  chargeable. 
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Section  25.  ('3.)  For  the  purpose  of  such  borrowug,  the  Commissioners  of 
Sewers  for  the  City  of  London  may  borrow  and  take  up  at  interest  such 
money  on  the  credit  of  the  local  rates,  or  any  of  them,  as  they  may 
require  for  the  purposes  of  this  part  of  this  Act,  and  may  mortgage  any 
such  rate  or  rates  to  the  persons  by  or  on  behalf  of  whom  such  money  is 
advanced  for  securing  the  repayment  to  them  of  the  sums  borrowed,  with 
interest  thereon,  and  for  the  purposes  of  any  mortgages  so  made  by  the 
Commissioners  of  Sewers,  the  clauses  of  the  Commissioners  Clauses  Act, 

0*^16  ^^^'^i  '"'^^^  respect  to  the  mortgages  to  be  executed  by  the  Commissioners 

shall  be  incorporated  with  this  part  of  this  Act  ;  and  in  the  construction 
of  that  Act  "  the  special  Act "  shall  mean  this  part  of  this  Act ;  "  the 
commissioners  "  shall  mean  the  Commissioners  of  Sewers  ;  "  the  clerk  of 
the  commissioners  "  shall  include  any  officer  appointed  for  the  purpose 
by  the  Commissioners  of  Sewers  by  this  part  of  this  Act  ;  and  the 
mortgagees  or  assignees  of  any  mortgage  made  as  last  aforesaid  may 
enforce  payment  of  the  arrears  of  principal  and  interest  due  to  them  by 
the  appointment  of  a  receiver. 

(4.)  For  the  purpose  of  such  borrowing,  the  urban  sanitary  authority 
shall  have  the  same  power  of  borrowing  as  they  have  under  the  Public 
Health  Acts  for  the  purpose  of  defraying  any  expenses  incurred  by  them 
in  the  execution  of  those  Acts, 

The  borrowing  powers  of  an  urban  authority  are  contained  in  the  Public  Health 
Act,  1875,  sections  233 — 243,  ante,  p.  314.  The  consent  of  the  Local  Government 
Board  will  be  necessary  for  any  loan. 

(5.)  The  Public  Works  Loan  Commissioners  may,  on  the  recommen- 
dation of  the  confirming  authority,  lend  to  any  local  authority  any 
money  required  by  them  for  the  purposes  of  this  part  of  this  Act,  on  the 
security  of  the  local  rate.  Such  loan  shall  be  repaid  within  such  period, 
not  exceeding  fifty  years,  as  may  be  recommended  by  the  confirming 
authority. 

In  the  case  of  an  urban  authority  the  local  rate  is  in  most  cases  the  general 
district  rate. 

See  the  Public  Works  Loans  Acts  (38  &  39  Vict.  c.  89  ;  39  &  40  Vict.  c.  31  ; 
41  &  42  Vict.  c.  18  ;  42  &  43  Vict.  c.  77  ;  44  &  45  Vict.  c.  38  ;  45  &  46  Vict.  c.  62  ; 
46  &  47  Vict.  c.  42  ;  50  &  51  Vict.  c.  37  ;  55  &  56  Vict.  c.  61  ;  57  &  58  Vict.  c.  11), 
set  out  in  the  Appendix. 

As  to  the  rate  of  interest  on  loans  from  the  Public  Works  Loans  Commissioners, 
see  section  83,  posi,  p.  652. 

General  Provisions. 

Pi-ovision  26.       case  of  the  illness  or  unavoidable  absence  of  a  medical 

in  case  of  ofiicer  of  health,  the  authority,  board,  or  vestry,  who  appointed  him  may 
mediral  officer  (^^^J®*^*  approval  of  the  confirming  authority)  appoint  a  duly 

of  health.  qualified  medical  practitioner,  for  the  period  of  six  months,  or  any  less 
period  to  be  named  in  the  appointment. 

This  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  14. 

The  Public  Health  Act,  1875,  section  191,  ante,  p.  263,  provides  that  in  case  of 
illness  or  incapacity  of  the  medical  officer  of  health  a  local  authority  may  appoint 
and  pay  a  deputy  medical  officer,  subject  to  the  approval  of  the  Local  Government 
Board  ;  and  this  section  was  extended  to  the  Commissioners  of  Sewers  in  the  City 
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of  London,  and  to  metropolitan  district  boards  and  vestries  by  section  40  of  the     Note  to 
Local  Government  Act,  1888.    The  provision  in  the  above  section,  therefore,  seems  Section  26. 
hardly  to  be  required.    Qu(zre,  is  the  appointment  under  the  above  section  only  for 
purposes  of  this  Act  ? 

27.  The  confirming  authority  may  by  order  prescribe  the  forms  of  I'ower  of 
advertisements  and  notices  under  this  part  of  this  Act  ;  it  shall  not  be  authority  as 
obligatory  on  any  persons  to  adopt  such  forms,  but  the  same,  when  to  advertise- 
adopted,  shall  be  deemed  sufficient  for  all  the  purposes  of  this  part  of  ments  and 
thisAct. 

This  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  26. 

Forms  have  been  issued  under  this  section  by  the  Local  Government  Board.  See 
the  Lmidon  Gazette  of  October  3rd,  1890.  These  forms  are  set  ou.t  in  Appendix  II.,  post. 

28.  The  confirming  authority  may,  on  the  consideration  of  any  Power  of 
petition  of  a  local  authority  for  an  order  confirming  a  scheme,  dispense 

with  the  publication  of  any  advertisement,  or  the  service  of  any  notice,  jl'spensFwMi 
proof  of  which  publication  or  service  is  not  given  to  them  as  required  by  notices  in 
this  part  of  this  Act,  where  reasonable  cause  is  shown  to  their  satisfac-  certain  cases, 
tion  why  such  publication  or  service  should  be  dispensed  with,  and  such 
dispensation  may  be  made  by  the  confirming  authority,  either  uncon- 
ditionally or  upon  such  condition  as  to  the  publication  of  other  adver- 
tisements and  the  service  of  other  notices  or  otherwise  as  the  confirming 
authority  may  think  fit,  due  care  being  taken  by  the  confirming  autho- 
rity to  prevent  the  interest  of  any  person  being  prejudiced  by  the  fact  of 
the  publication  of  any  advertisement  or  the  service  of  any  notice  being 
dispensed  with  in  pursuance  of  this  section. 

This  section  is  a  re-enactment  of  38  &  39  Vict.  c.  36,  s.  27. 


PART  II. 
Unhealthy  DwELLiNG-HousBS.(a) 
Preliminary. 

29.  Ill  this  part  of  this  Act,  unless  the  context  otherwise  requires —  Definitions: 

The  expression  "  street  "  includes  any  court,  alley,  street,  square,  or  "  Street." 
row  of  houses  :  (6) 

The  expression  "  dwelling-house  "  means  any  inhabited  building,  and  "Dwelling- 
includes  any  yard,  garden,  outhouses,  and  Appurtenances  belonging  house." 
thereto  or  usually  enjoyed  therewith,  and  includes  the  site  of  the 
dwelhng-house  as  so  defined  : 

The  expression  "  owner,"  in  addition  to  the  definition  given  by  the  "  Owner." 
Lands  Clauses  Acts,  includes  all  lessees  or  mortgagees  of  any  pre- 
mises required  to  be  dealt  with  under  this  part  of  this  Act,  except 
persons  holding  or  entitled  to  the  rents  and  profits  of  such  premises 
for  a  term  of  years,  of  which  twenty-one  years  do  not  remain 
unexpired 
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Section  29.  The  expression  "  closing  order  "  means  an  order  prohibiting  the  use  of 
"  Closing  premises  for  human  habitation  made  under  the  enactments  set  out 

order."  in  the  Third  Schedule  in  this  Act. 

(«)  This  part  of  the  Act  consolidates  and  amends  the  Artizans  Dwellings  Acts 
(31  &  32  Vict.  c.  130  ;  42  &  43  Vict.  c.  64  ;  45  &  46  Vict.  c.  54,  Part  II.).  It  applies 
both  to  urban  and  rural  sanitary  districts.    See  Schedule  I.,  post. 

{b)  This  definition  of  a  street  is  much  more  restricted  than  that  in  the  Public 
Health  Act,  1875,  s.  4,  as  to  which  see  ante,  p.  12.  It  apjjlies  only  to  a  street 
in  the  ordinary  sense,  i.e.,  a  road,  court,  &c.,  with  houses  built  upon  or  in  it. 

(c)  By  section  3  of  the  Lands  Clauses  Consolidation  Act,  1845,  the  word  "  OAViier  " 
is  to  be  understood  to  mean  any  person  or  corporation  who,  under  the  provisions  of 
this  or  the  special  Act,  would  be  entitled  to  sell  and  convey  lands  to  the  promoters 
of  the  undertaking. 

In  July,  1886,  the  tenant  of  premises  was  possessed  of  them  as  assignee  of  a  lease 
expiring  at  Michaelmas,  1886,  and  was  also  the  assignee  of  another  lease  of  the  same 
premises  for  twenty-one  years,  commencing  on  the  expiration  of  the  first  lease.  In 
the  same  month  the  vestry,  in  the  exercise  of  their  powers  under  the  31  &  32  Vict, 
c.  130,  caused  copies  of  the  reports  of  their  officer  of  health  and  their  surveyor,  with 
a  notice  of  the  time  and  place  appointed  for  their  consideration,  to  be  served  upon 
the  tenant  as  being  the  owner.  In  the  following  October  an  order  was  made  by  the 
vestry  for  the  demolition  of  the  premises.  The  work  required  was  done  by  the 
tenant,  who  upon  its  completion  applied  to  and  olstained  from  the  vestrj^  a  charging 
order  on  the  premises.  It  was  held  that,  although  the  interest  of  the  tenant  in  the 
new  lease  was  in  law  only  an  interesse  termini,  he  had  such  an  interest  in  the  premises 
at  the  time  when  proceedings  were  initiated  by  service  of  the  notices  upon  him  as  to 
make  him  the  "  owner  "  within  the  meaning  of  the  section.  It  was  held  also  that 
the  point  of  time  to  be  looked  at  in  order  to  determine  the  ownership  for  the  pur- 
poses of  the  Act  was  the  date  of  the  service  of  the  notices,  and  not  of  the  making  of 
the  order  for  demolition.  Eeg.  v.  St.  Marylebone  (Vestry  of)  ;  Ex  foarte  Berners,  20 
Q.  B.  D.  415  ;  57  L.  J.  M.  C.  9  ;  58  L.  T.  (n.s.)  180 ;  36  W.  R.  271  ;  52  J.  P.  534. 

The  owner  of  an  insanitary  dwelling  to  he  served  with  notice  under  section  32, 
post,  is  the  person  defined  by  the  above  section.  Where  the  jierson  receiving  the 
rents  and  profits  is  a  leaseholder  with  less  than  twenty- one  years  to  run,  he  is  not  the 
person  to  he  served,  although  section  32  and  Schedules  III.  and  IV.,  post,  refer  to 
the  Public  Health  Act,  1875,  and  the  Nuisances  Removal  Act,  1854,  for  purposes  of 
procedure,  and  these  Acts  regard  the  receiver  of  the  rents  and  profits  as  owner. 
Osborne  v.  Skinners  Company,  60  L.  J.  M.  C.  156  ;  39  W.  R.  715.  This  decision  was 
followed  in  a  recent  case  (unreported),  heard  before  Wright  and  Collins,  JJ.,  Trin. 
Sittings,  1892,  notwithstanding  the  repeal  by  the  Public  Health  (London)  Act,  1891, 
of  the  Nuisances  Removal  Acts. 


Eepresenta- 
tion  by 
medical 
officer  of 
health. 


Eepresenta- 
tion  on  house- 
holders' com- 
plaint. 


Buildings  unfit  for  Human  Hahitation. 

30.  It  shall  be  the  duty  of  the  medical  officer  of  health  of  every 
district  to  represent  to  the  local  authority  of  that  district  any  dwelling- 
house  which  appears  to  him  to  be  in  a  state  so  dangerous  or  injurious  to 
health  as  to  be  unfit  for  human  habitation. 

This  section  replaces  section  5  of  31  &  32  Vict.  c.  130. 

"  District "  is  defined  by  section  92,  and  Schedule  I.,  post.  It  includes  an  urban 
and  a  rural  sanitary  district. 

The  representation  made  by  the  medical  officer  of  health  must  be  in  writing.  See 
section  79  (2),  post,  p.  652. 

For  the  definition  of  a  dwelling-house  see  the  preceding  section. 

The  premises  must  be  in  a  state  dangerous  or  injurious  to  health.  Mere  want  of 
repair  would  not  necessarily  fulfil  this  condition. 

31.  (!•)  If  in  any  district  any  four  or  more  householders  (a)  living 
in  or  near  to  any  street  complain  in  writing  to  the  medical  otficer  of 
health  of  that  district  that  any  dwelling-house  in  or  near  that  street  is 
in  a  condition  so  dangerous  or  injurious  to  health  as  to  be  unfit  for 
human  habitation,  he  shall  forthwith  inspect  the  same,  and  transmit  to 
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the  local  authority  the  said  complaint,  together  with  his  opinion  thereon,  Section  31. 
and  if  he  is  of  opinion  that  the  dwelling-house  is  in  the  condition 
aforesaid,  shall  represent  (Z^)  the  same  to  the  local  authority,  but  the 
absence  of  any  such  complaint  shall  not  excuse  him  from  inspecting 
any  dwelling-house,  and  making  a  representation  thereon  to  the  local 
authority. 

This  sub-section  replaces  section  12  of  31  &  32  Vict.  c.  130. 

(a)  There  is  no  definition  of  a  "  houseliolder  "  in  the  Act,  but  the  meaning  of  the 
word  is  well  understood.  It  means  the  resident  occupier  of  a  house  as  distinguished 
from  an  owner  on  the  one  hand,  and  a  lodger  on  the  otlier. 

A  parish  council  can  also  now  make  a  complaint  or  representation  under  this 
section.    See  56  &  67  Vict.  c.  73,  s.  6  (2),  ^josi,  p.  701. 

(6)  This  representation  must  be  in  writing.    See  section  79  {2),]}ost,  p.  652. 

(2.)  If  within  three  months  after  receiving  the  said  complaint  and 
opinion  or  representation  of  the  medical  officer,  the  local  authority,  not 
being  in  the  administrative  county  of  Loudon,  or  not  being  a  rural 
sanitary  authority  in  any  other  county,  (a)  declines  or  neglects  to  take  any 
proceedings  to  put  this  part  of  this  Act  in  force,  the  householders  who 
signed  such  complaint  may  petition  the  Local  Government  Board  for  an 
inquiry,  and  the  said  Board  after  causing  an  inquiry(/>)  to  be  held  may 
order  the  local  authority  to  proceed  under  this  part  of  this  Act,  and 
such  order  shall  be  binding  on  the  local  authority. 

This  sub-section  replaces  section  13  of  31  &  32  Vict.  c.  130. 

(a)  This  sub-section  apj^lies  only  to  urban  sanitary  authorities. 

(b)  As  to  the  holding  of  this  inquiry  see  section  85,  jjosf,  p.  653. 

Closing  Order  and  Demolition. 

32.         It  shall  be  the  duty  of  every  local  authority  to  cause  to  be  ^^fifo°ft. 
made  from  time  to  time  inspection  of  their  district,  with  a  view  to  ascer-  to  closing  of 
tain  whether  any  dwelling-house  therein  is  in  a  state  so  dangerous  or  dwelling- 
injurious  to  health  as  to  be  unfit  for  human  habitation,  and,  if  on  the  ^ojl^ij'^,!^"^'^ 
representation  of  the  medical  officer,  (a)  or  of  any  officer  of  such  autho-  habitation, 
rity,  or  information  given,  any  dwelling-house  appears  to  them  to  be  in 
such  state,  to  forthwith  take  proceedings  against  the  owner  or  occupier 
for  closing  the  dwelling-house  under  the  enactments  set  out  in  the  Third 
Schedule  to  this  Act.(&) 

(«)  This  refers  to  the  representation  made  under  sections  30  and  31. 

(b)  See  the  enactments  in  the  3rd  Schedule  and  the  notes  thereto,  post.  The  first 
step  in  the  procedure  is  to  give  notice  to  the  owner  or  occupier  to  execute  the  works 
necessary  to  put  the  house  in  proper  condition,  and  upon  his  failing  to  do  so  to  apply 
to  a  magistrate,  or  justices,  for  a  closing  order. 

As  to  the  person  who  must  be  proceeded  against  as  owner,  see  Osborne  v.  Sltinners 
Company,  ante,  p,  618. 

[2.)  Any  such  proceedings  may  be  taken  for  the  express  purpose  of 
causing  the  dwelling-house  to  be  closed,  whether  the  same  be  occupied 
or  not,  and  upon  such  proceedings  the  court  of  summary  jurisdiction 
may  impose  a  penalty  not  exceeding  twenty  pounds,  and  make  a  closing 
order,  and  the  forms  for  the  purposes  of  this  section  may  be  those  in  the 
Fourth  Schedule  to  this  Act,  or  to  the  like  effect,  and  the  enactments 
respecting  an  appeal  from  a  closing  order  shall  apply  to  the  imposition  of 
such  penalty  as  well  as  to  a  closing  order. 

See  the  forms  in  the  4th  Schedule,  2}ost.  Some  of  these  forms  are  very  defective. 
There  is  no  appeal  against  a  closing  order.    Section  35,  post,  p.  621,  gives  an 
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Note  to     appeal  against  an  order  of  the  local  authority,  but  not  against  an  order  of  justices 
Section  32,  such  as  a  closing  order. 

(3.)  Where  a  closing  order  has  been  made  as  respects  any  dwelling- 
house,  (a)  the  local  authority  shall  serve  notice  of  the  order  on  every 
occupying  tenant  of  the  dwelling-house,  and  within  such  period  as  is 
specified  in  the  notice,  not  being  less  than  seven  days  after  the  service 
of  the  notice,  the  order  shall  be  obeyed  by  him,  and  he  and  his 
family  shall  cease  to  inhabit  the  dwelling-house,  and  in  defaiilt  he  shall 
be  liable  to  a  penalty  not  exceeding  twenty  shillings  a  day  during  his 
disobedience  to  the  order.  (5)  Provided  that  the  local  authority  may 
make  to  every  such  tenant  stich  reasonable  allowance  on  account  of  his 
expenses  in  removing,  as  may  have  been  authorised  by  the  court  making 
the  closing  order,  which  authority  the  court  is  hereby  authorised  to  give, 
and  the  amount  of  the  said  allowance  shall  be  a  civil  debt  due  from  the 
owner  of  the  dwelling-house  to  the  local  authority,  and  shall  be  recoverable 
summarily,  (c) 

(a)  This  order  can  only  be  made  by  justices. 

(b)  As  to  the  recovery  of  this  penalty  see  section  90,  iwsi,  p.  654. 

(c)  A  civil  debt  is  recoverable  under  the  Summary  Jurisdiction  Act,  1879,  by 
distress,  but  a  warrant  of  commitment  cannot  be  issued  to  enforce  it,  except  upon 
judgment  summons,  and  proof  of  the  defendant's  means  to  pay. 

33.  Where  a  closing  order  has  been  made  in  respect  of  any 
dwelling-house,  and  not  been  determined  by  a  subsequent  order,((2) 
then  the  local  authority,  if  of  opinion  that  the  dwelling-house  has  not 
been  rendered  fit  for  human  habitation,  and  that  the  necessary  steps  are 
not  being  taken  with  all  due  diligence  to  render  it  so  fit,  and  that  the 
continuance  of  any  building  being  or  being  part  of  the  dwelling-house  is 
dangerous  or  injurious  to  the  health  of  the  public,  or  of  the  inhabitants 
of  the  neighbouring  dwelling-houses, (/>)  shall  pass  a  resolution  that  it  is 
expedient  to  order  the  demolition  of  the  building. 

(a)  The  order  determining  the  previous  order  is  made  under  section  13  of  the 
Nuisances  Eemoval  Act,  1855,  or  section  97  of  the  Public  Health  Act,  1875,  when 
the  house  has  been  rendered  fit  for  occupation.  See  these  sections  in  Schedule  III., 
post. 

(6)  It  is  difficult  to  understand  how  the  continuance  of  a  closed  house  can  be 
dangerous  or  injurious  to  the  health  of  the  public,  or  of  the  inhabitants  of  adjoining 
houses,  unless  it  be  by  reason  of  the  existence  of  some  nuisance  in  the  house. 

(2.)  The  local  authority  shall  cause  notice  of  such  resolution  to  be 
served  on  the  owner(a)  of  the  dwelling-house,  and  such  notice(/>)  shall 
specify  the  time  and  place  appointed  by  the  local  authority  for  the 
further  consideration  of  the  resolution,  not  being  less  than  one  month 
after  the  service  of  the  notice,  and  any  owner  of  the  dwelling-house  shall 
be  at  liberty  to  attend  and  state  his  objections  to  the  demolition. 

(a)  For  the  definition  of  "  owner,"  see  section  29,  ante,  p.  617.  There  may  be  more 
than  one  person  answering  the  description  of  an  owner,  and  each  person  must  be 
served  with  a  notice.    See  also  section  47,2}ost,  p.  637. 

(b)  As  to  the  service  of  the  notice,  see  section  49,  post,  p.  639,  and  as  to  its  form, 
see  section  86,  pos^,  p.  653. 

"  Month  "  means  calendar  month.    52  &  53  Vict.  c.  63,  s.  3. 

(3.)  If  upon  the  consideration  of  the  resolution  and  the  objections  the 
local  authority  decide  that  it  is  expedient  so  to  do  then,  unless  an  owner 
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undertakes  to  execute  forthwith  the  works  necessary  to  render  the  Section  33. 
dwelling-house  fit  for  human  habitation,  the  local  authority  shall  order 
the  demolition  of  the  building. 

The  order  must  be  under  seal,  and  authenticated,  as  provided  by  section  86,  ]Josi. 
As  to  the  execution  of  the  order  for  demolition,  see  section  34,  infra. 
Appeal  lies  against  this  order  under  section  35,  infra. 

(4.)  If  an  owner  undertakes  as  aforesaid  to  execute  the  said  works,  (a) 
the  local  authority  may  order  the  execution  of  the  works  within  such 
reasonable  time  as  is  specified  in  the  order,  and  if  the  works  are  not 
completed  within  that  time  or  any  extended  time  allowed  by  the  local 
authority  or  a  court  of  summary  jurisdiction,  the  local  authority  shall 
order  the  demolition  of  the  building. 

(«)  That  is,  if  the  owner  undertakes  to  execute  forthwith  the  works  necessary  to 
render  the  dwelling-house  fit  for  human  habitation. 

(6)  As  to  the  execution  of  the  order  for  demolition,  see  the  next  section. 
Appeal  lies  against  this  order  under  section  35,  infra. 

The  order  must  be  under  seal,  and  authenticated,  as  required  by  sectioir  86,  jjost. 

34^  (1.)  Where  an  order  for  the  demolition  of  a  building  has  -'^^''°"p^!'f 
been  made,  the  owner(a)  thereof  shall  within  three  months  after  service  demolition 
of  the  order  proceed  to  take  down  and  remove  the  building,  and  if  the  and  provision 
owner  fails  therein  the  local  authority  shall  proceed  to  take  down  and  '■^ 
remove  the  building  and  shall  sell  the  materials,  and  after  deducting  the 
expenses  incident  to  such  taking  down  and  removal,  pay  over  the  balance 
of  money  (if  any)  to  the  owner. 

(«)  See  the  definition  in  section  29,  ante,  p.  617  ;  the  note  to  section  33  (2),  ante, 
p.  620  ;  and  section  47,  fost,  p.  637. 

(2.)  Where  a  building  has  been  so  taken  down  and  removed,  no  house 
or  other  building  or  erection  which  will  be  dangerous  or  injurious  to 
health  shall  be  erected  on  all  or  any  part  of  the  site  of  such  building  ; 
and  if  any  house,  building,  or  erection  is  erected  contrary  to  the  pro- 
visions of  this  section,  the  local  authority  may  at  any  time  order  the 
owner  thereof  to  abate  the  same,  and  in  the  event  of  non-compliance 
with  the  order,  may  at  the  expense  of  the  owner  abate  or  alter  the  same. 

The  question  whether  the  new  building  will  be  dangerous  or  injurious  to  health 
must  be  decided  by  the  local  authority. 

Appeal  lies  against  this  order  under  the  next  section. 

The  order  must  be  under  seal,  and  authenticated,  as  provided  by  section  86,  post. 

35.         -^iiy  person  aggrieved  by  an  order  of  the  local  authority  Appeal 
under  this  part  of  this  Act,  may  appeal  against  the  same  to  a  court  j^^^* 
of  quarter  sessions,  and  no  work  shall  be  done  nor  proceedings  taken  authority, 
under  any  order  until  after  the  appeal  is  determined  or  ceases  to  be 
prosecuted  ;  and  section  thirty-one  of  the  Summary  Jurisdiction  Act,  42  &  43  Vict. 
1879,  respecting  appeals  from  courts  of  summary  jurisdiction  to  courts  ^-  49- 
of  quarter  sessions,  shall  apply  with  the  necessary  modifications  as  if 
the  order  of  the  local  authority  were  an  order  of  a  court  of  summary 
jurisdiction. 

This  section  replaces  section  9  of  31  &  32  Vict.  c.  130,  with  considerable  amendments. 
The  orders  of  the  local  authority  above  mentioned  are — the  order  for  demolition 
(section  33  (3)  and  (4)),  the  order  to  abate  (section  34(2)),  the  order  granting  a 


622 


THE  HOUSING  OF  THE  WOEKING  CLASSES  ACT,  1890. 


Note  to 
Section  35. 


Grant  of 
charges  by 
way  of 
annuity  to 
owner  on 
completion  of 
works. 


charge  (section  36  (1)),  the  order  to  pull  down  obstructive  buildings  (section  38  (3)). 
See  the  several  sections. 

The  foregoing  section  applies  only  to  appeals  against  orders  of  the  local  authority. 
Section  32  (2)  assumes  that  there  is  an  ajipeal  against  a  closing  order  made  by  justices, 
but  it  does  not  appear  that  there  is  any  such  appeal. 

The  provisions  of  42  &  43  Vict.  c.  49,  s.  31,  have  been  already  set  out,  ante, 
p.  365. 

After  an  order  for  demolition  has  been  made  appeal  under  this  section  is  the  only 
remedy  ;  the  magistrate  has  no  jurisdiction  to  inquire  whether  the  house  has  been 
rendered  fit  for  habitation.    Reg.  v.  de  Butzen,  9  T.  L.  R.  41. 

(2.)  Provided  that— 

(a.)  Notice  of  appeal  may  be  given  within  one  month  after  notice 
of  the  order  of  the  local  authority  has  been  served  on  such 
person  ; 

{!>.')  The  court  shall,  at  the  request  of  either  party,  state  the  facts 
specially  for  the  determination  of  a  superior  court,  in  which 
case  the  proceedings  may  be  removed  into  that  court. 

Certiorari  is  no  longer  necessary  to  remove  the  proceedings  into  a  superior  court. 
See  42  &  43  Vict.  c.  49,  s  40.  Since  the  ^^assing  of  that  Act  the  practice  is  for  the 
solicitor  to  give  notice  to  the  clerk  of  the  peace  that  he  requires  the  case  to  be  sent 
up  to  the  Cro'WT.i  Office,  and  the  clerk  of  the  peace  must  transmit  the  case  accordingly. 
Clarh  V.  Alderbury  Union  Assess7nent  Committee,  29  W.  R.  334  ;  45  J.  P.  359  ;  and  see 
the  note,  ante,  p.  366. 

"  Month  "  means  calendar  month.    52  &  53  Vict.  c.  63,  s.  3 

The  court  of  quarter  sessions  must  find  the  facts.  It  will  be  for  the  High  Court  to 
decide  what  consequences  of  law  or  otherwise  shoidd  result  from  the  facts  so  found. 

36.  Where  any  owner(a)  has  completed,  in  respect  of  any 
dwelling-house,  any  works  required  to  be  executed  by  an  order  of  a  local 
authority  under  this  part  of  this  Act,  he  may  apply  to  the  local  authority 
for  a  charging  order,  and  shall  produce  to  the  local  authority  the 
certificate  of  their  surveyor  or  engineer  that  the  works  have  been 
executed  to  his  satisfaction,  and  also  the  accounts  of  and  vouchers  for 
the  costs,  charges,  and  expenses  of  the  works,  and  the  local  authority, 
when  satisfied  that  the  owner  has  duly  executed  such  works,  and  of  the 
amount  of  such  costs,  charges,  and  expenses,  and  of  the  costs  of  obtaining 
the  charging  order  which  have  been  properly  incurred,  shall  make  an 
order  accordingly,  charging  on  the  dwelling-house (5)  an  annuity  to 
repay  the  amount. 

Sub-sections  (1)  (2)  and  (4),  of  this  section  replace  section  25  of  31  &  32  Vict.  c.  130. 

(a)  See  the  definition  of  the  term  "  owner  "  in  section  29,  ante,  p.  617.  This  section 
enables  any  person  who  fulfils  the  description  of  an  owner,  and  who  executes  the 
necessary  works,  to  obtain  an  order  charging  the  entire  ownership  with  an  annuity 
to  repay  the  amount. 

(6)  This  will  be  a  charge  on  the  house  itself,  not  upon  any  particular  interest 
therein.  It  will,  therefore,  take  precedence  of  mortgages,  and  persons  possessed  of 
ordinary  charges.  See  the  next  section,  and  compare  the  charge  on  the  premises 
created  by  section  257  of  the  Public  Health  Act,  1875  ;  and  see  the  cases  decided 
with  reference  to  that  section,  ante,  p.  342. 

(2.)  The  annuity  charged  shall  be  a  sum  of  six  pounds  for  every  one 
hundred  pounds  of  the  said  amount  and  so  in  proportion  for  any  less 
sum,  and  shall  commence  from  the  date  of  the  order,  and  be  payable  for 
a  term  of  thirty  years  to  the  owner  named  in  such  order,  his  executors, 
administrators  or  assigns. 

As  to  the  transfer  of  the  annuity,  see  section  37  (5),  post. 
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(3.)  Every  svch  annuity  may  be  recovered  by  the  person  for  the  time  Section  36. 
being  entitled  to  it  by  the  same  means  and  in  the  like  manner  in  all 
respects  as  if  it  were  a  rentcharge  granted  by  deed  out  of  the  dwelliug- 
house  by  the  owner  thereof. 

Under  the  corresponding  provision  in  31  &  32  Vict.  c.  130,  s.  27,  it  was  held  that 
the  annuity  was  recoverable  not  from  the  freeholder  but  from  the  lessee  in  possession. 
Hyde  v.  Berners,  52  J.  P.  453  ;  5  T.  L.  E.  406. 

Therefore  the  holder  of  the  rentcharge  will  be  entitled  to  distrain.  See  Dodds  v. 
Thomvson,  L.  E.  1  C.  P.  133  ;  35  L.  J.  0.  P.  97  ;  14  W.  E.  476.  And  an  action  will 
lie  for  arrears.  Thomas  v.  Sylvester,  L.  E.  8  Q.  B.  368  ;  42  L.  J.  Q.  B.  237  ;  29  L.  T. 
(n.s.)  290  ;  21  W.  E.  912  ;  Scottish  Widows'  Fund  v.  Craig,  20  Ch.  D.  208  ;  51  L.  J. 
Ch.  363  ;  30  W.  E.  463  ;  Booth  v.  Smith,  51  L.  T.  (n.S.)  395  ;  47  J.  P.  759. 

The  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  44,  provides  that  a  rentcharge 
may  be  recovered  by  distress  if  unpaid  for  twenty-one  dajs  after  the  time  appointed 
for  payment ;  by  entry  and  receipt  of  the  rents  and  profits  if  unpaid  for  forty  days  ; 
and  in  the  like  case  by  demise  by  deed  to  a  trustee  for  a  term  of  years  on  trust  by 
mortgage,  sale,  or  demise,  for  all  or  any  part  of  the  term  of  the  land  charged,  or  any 
part  thereof,  or  by  receipt  of  the  income  thereof,  or  by  all  or  any  of  those  means,  or 
by  any  other  reasonable  means  to  raise  and  jDay  the  annual  sum,  and  any  arrears 
thereof,  and  all  costs  and  expenses. 

(4.)  Charging  orders  made  under  this  section  shall  be  made  according 
to  the  Form  marked  A.  in  the  Fifth  Schedule  to  this  Act,  or  as  near 
thereto  as  the  circumstances  of  the  case  will  admit. 

See  the  form  in  the  schedule,  2^ost.     See  also  the  next  section  as  to  the  incidence 
of  the  charge,  registration,  &c. 

37.  Every  charge  created  by  a  charging  order  under  this  part  incidence 
of  this  Act  shall  be  a  charge  on  the  dwelling-house  specified  in  the  of  charge, 
order,  having  priority  over  all  existing  and  future  estates,  interests,  and 
incumbrances,  with  the  exception  of  quit  rents  and  other  charges  incident 
to  tenure,  (a)  tithe  commutation  rentcharge,  and  any  charge  created 
under  any  Act  authorising  advances  of  public  money  ;  and  where  more 
charges  than  one  are  charged  under  this  part  of  this  Act  on  any  dwelling- 
house,  such  charges  shall,  as  between  themselves,  take  order  according 
to  their  respective  dates.  (5) 

This  sub-section  replaces  section  26  of  31  &  32  Vict.  c.  130. 

{a)  Quit  rents  are  rents  paid  in  respect  of  the  tenure  of  an  estate  in  fee  simple. 
They  must  not  be  confounded  with  ground  rents,  which  are  not  charges  incident  to 
tenure. 

(6)  See  the  note  to  section  36  (1),  ante,  p.  622. 

(2.)  A  charging  order  shall  be  conclusive  evidence  that  all  notices, 
acts,  and  proceedings  by  this  part  of  this  Act  directed  with  reference  to 
or  consequent  on  the  obtaining  of  such  order,  or  the  making  of  such 
charge,  have  been  duly  served,  done,  and  taken,  and  that  such  charge  has 
been  duly  created,  and  that  it  is  a  valid  charge  on  the  dwelling-house 
declared  to  be  subject  thereto. 

This  is  a  re-enactment  of  31  &  32  Vict.  c.  130,  s.  28. 

This  provision  makes  the  charging  order  an  indefeasible  security. 

(3.)  Every  such  charging  order,  if  it  relates  to  a  dwelling-house  in 
the  area  to  which  the  enactments  relating  to  the  registration  of  laud  in 
Middlesex  apply,  or  to  a  dwelling-house  in  Yorkshire,  shall  be  registered 
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Section  37.  in  like  manner  as  if  the  charge  were  made  by  deed  by  the  absolute 
owner  of  the  dwelling-house. 

This  and  the  next  sub-section  re-enact  31  &  32  Vict.  c.  130,  s.  29. 

A  question  may  arise  whether  charging  orders  under  this  Act  do  not  require  regis- 
tration under  51  &  52  Vict.  c.  31.  See,  as  to  this  Act,  Reg.  v.  Vice-Registrar  of  the 
Office  of  Land  Registry,  24  Q.  B.  D.  178 ;  59  L.  J.  Q.  B.  113 ;  62  L.  T.  (n.s.)  117  ; 
38  W.  R.  236  ;  54  J.  P.  120.  But  for  this  sub-section,  which,  by  expressly 
providing  for  registry  in  Middlesex  and  Yorkshire,  may  imply  that  registration  is 
not  required  elsewhere,  it  would  apparently  have  been  necessary  to  register  under 
that  Act,  and  it  will  certainly  be  prudent  to  do  so. 

(4.)  Copies  of  the  charging  order  and  of  the  certificate  of  the  surveyor 
or  engineer,  and  of  the  accounts  as  passed  by  the  local  authority,  certified 
to  be  true  copies  by  the  clerk  of  the  local  authority,  shall,  within  sis 
months  after  the  date  of  the  order,  be  deposited  with  the  clerk  of  the 
peace  of  the  county  in  which  the  dwelHng-house  is  situate,  and  be  by 
him  filed  and  recorded. 

(5.)  The  benefit  of  any  such  charge  may  be  from  time  to  time  trans- 
ferred in  like  manner  as  a  mortgage  or  rentcharge  may  be  transferred. 
Any  transfer  may  be  in  the  form  marked  B.  in  the  Fifth  Schedule  to 
this  Act,  or  in  any  other  convenient  form. 
This  sub-section  replaces  31  &  32  Vict.  c.  130,  s.  30. 
See  the  form  in  the  schedule,  post. 

Obstructive  Building s. (a) 

38.  (!•)  ^  medical  ofiicer  of  health  finds  that  any  building  within 
his  district,  although  not  in  itself  unfit  for  human  habitation,  is  so  situate 
that  by  reason  of  its  proximity  to  or  contact  with  any  other  buildings, 
it  causes  one  of  the  following  effects,  that  is  to  say, — 

(a.)  It  stops  ventilation,  or  otherwise  makes  or  conduces  to  make  such 
other  buildings  to  be  in  a  condition  unfit  for  human  habitation, 
or  dangerous  or  injurious  to  health  ;  or 
(&.)  It  prevents  proper  measures  from  being  carried  into  effect  for 
remedying  any  nuisance  injurious  to  health  or  other  evils 
complained  of  in  respect  of  such  other  buildings  ; 
in  any  such  case  the  medical  ofiicer  of  health  shall  represent(/')  to  the 
local  authority  the  particulars  relating  to  such  first-mentioned  building 
(in  this  Act  referred  to  as  "  an  obstructive  building  ")  stating  that,  in 
his  opinion,  it  is  expedient  that  the  obstructive  building  should  be  pulled 
down. 

(«)  Section  38,  except  as  noted  under  sub-sections  (2)  (7)  (10)  and  (12),  re-enacts 
45  &  46  Vict.  c.  54,  s.  8. 

(6)  This  representation  must  be  m  writing.    See  section  79,  post. 

(2.)  Any  four  or  more  inhabitant  householders  of  a  district  may  make 
to  the  local  authority  of  the  district  a  representation  as  respects  any 
building  to  the  like  effect  as  that  of  the  medical  officer  under  this  section. 

This  is  a  new  provision.    A  parish  council  may  also  now  make  a  representation 
under  this  section.    See  56  &  57  Vict.  c.  73,  s.  6  (2),  post,  p.  701. 
For  the  definition  of  "district,"  see  section  92,  post,  p.  654. 

(3.)  The  local  authority  on  receiving  any  such  representation  as  above 
in  this  section  mentioned  shall  cause  a  report(a)  to  be  made  to  them 
respecting  the  circumstances  of  the  building,  and  the  cost  of  pulhng 
down  the  building  and  acquiring  the  land,  and  on  receiving  such  report 
shall  take  into  consideration  the  representation  and  report,  and  if  they 
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decide  to  proceed,  shall  cause  a  copy  of  both  the  representation  and  Section 
report  to  be  given  to  the  owner(/')  of  the  lands  on  which  the  obstructive 
building  stands,  with  notice  of  the  time  and  place  appointed  by  the  local 
authority  for  the  consideration  thereof  ;  and  such  owner  shall  be  at 
liberty  to  attend  and  state  his  objections,  and  after  hearing  such  objec- 
tions the  local  authority  shall  make  an  order  either  allowing  the  objec- 
tion or  directing  that  such  obstructive  building  shall  be  pulled  down, 
and  such  order  shall  be  subject  to  appeal  in  like  manner  as  an  order  of 
demolition  of  the  local  authority  under  the  foregoing  provisions  of  this 
part  of  this  Act.(c) 

(a)  The  section  does  not  say  who  is  to  make  this  report,  but  in  general  it  will  be 
made  by  the  surveyor  of  the  local  aiithority.  It  should  be  observed  that  the  words 
of  the  sub-section  are  imperative  so  far  as  regards  the  making  of  the  report. 

(b)  See  the  definition  of  "owner,"  section  29,  ante,  p.  617. 

(c)  As  to  this  appeal,  see  section  35,  ante,  p.  621. 

(4.)  Where  an  order  of  the  local  authority  for  pulling  down  an 
obstructive  building  is  made  under  this  section,  and  either  no  appeal  is 
made  against  the  order,  or  an  appeal  is  made  and  either  fails  or  is 
abandoned,  the  local  authority  shall  be  authorised  to  purchase  the  lands 
on  which  the  obstructive  building  is  erected  in  like  manner  as  if  they 
had  been  authorised  by  a  special  Act  to  purchase  the  same  ;  and  for  the 
purpose  of  such  purchase  the  provisions  of  the  Lands  CUauses  Acts(a) 
with  respect  to  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,  shall  be  deemed  to  be  incorporated  in  this  part  of  this  Act 
(subject  nevertheless  to  the  provisions  of  this  part  of  this  Act), (6)  and 
for  the  purpose  of  the  provisions  of  the  Lands  Clauses  Acts  this  part  of 
this  Act  shall  be  deemed  to  be  the  special  Act,  and  the  local  authority  to 
be  the  promoters  of  the  undertaking,  and  such  lands  may  be  purchased 
at  any  time  within  one  year  after  the  date  of  the  order,  or  if  it  was 
appealed  against  after  the  date  of  the  confirmation. 

(a)  As  to  these  Acts,  see  the  note  to  section  20,  ante,  p.  612. 

(b)  The  provisions  here  referred  to  are  those  contained  in  this  section,  and  in 
section  41,  ^wst,  p.  630. 

(5.)  The  owner  of  the  lands  may,  within  one  month  after  notice  to 
purchase  the  same  is  served  upon  him,  declare  that  he  desires  to  retain 
the  site  of  the  obstructive  building,  and  undertake  either  to  pull  down 
or  to  permit  the  local  authority  to  pull  down  the  obstructive  building, 
and  in  such  case  the  owner  shall  retain  the  site,  and  shall  receive  com- 
pensation from  the  local  authority  for  the  pulling  down  of  the  obstructive 
bitilding, 

"  Month  "  means  calendar  month.    52  &  53  Vict.  c.  63,  s.  3. 

As  to  the  restrictions  imposed  upon  the  owner  for  building  on  the  site,  see  sub- 
section (10),  2}ost,  p.  627. 

As  to  the  assessment  of  compensation,  see  the  subsequent  sub-sections  of  this 
section,  and  section  41,  jjosi,  p.  630. 

(6.)  The  amount  of  such  compensation,  and  also  the  amount  of  any 
compensation  to  be  paid  on  the  purchase  of  any  lands  under  this  section, 
shall,  in  case  of  difference,  be  settled  by  arbitration  in  manner  provided 
in  this  part  of  this  Act. 

The  provisions  of  this  part  of  the  Act  as  to  arbitration  are  contained  in  section  41, 
post,  p.  630. 

2  S 


626 


THE  HOUSING  OF  THE  WOEKING  CLASSES  ACT,  1890. 


(7.)  Where  the  local  authority  is  empowered  to  purchase  land  com- 
pulsorily,  it  shall  not  be  competent  for  the  owner  of  a  house  or  manu- 
factory to  insist  on  his  entire  holding  being  taken,  where  part  only  is 
proposed  to  be  taken  as  obstructive,  and  where  such  part  proposed  to  be 
taken  can,  in  the  opinion  of  the  arbitrator  to  whom  the  question  of 
disputed  compensation  is  submitted,  be  severed  from  the  remainder  of 
the  house  or  manufactory  without  material  detriment  thereto,  provided 
that  compensation  may  be  awarded  in  respect  of  the  severance  of  the 
part  so  proposed  to  be  taken  in  addition  to  the  value  of  that  part. 

This  provision  is  new,  and  creates  an  exception  to  section  92  of  the  Lands  Clauses 
Act,  1845,  which  would  otherwise  apply.  That  section  jjrovides  that  no  party  shall  at 
any  time  be  required  to  sell  or  convey  to  the  promoters  a  part  only  of  any  house,  or 
other  building  or  manufactory,  if  such  party  be  A\illing  and  able  to  sell  and  convey 
the  whole  thereof.  Under  the  text  the  ovMier  may  be  compelled  to  sell  part  only,  if 
such  part  can  be  severed  without  detriment,  subject  only  to  the  payment  of  com- 
pensation for  severance.    See  the  notes  to  8  &  9  Vict.  c.  18,  s.  92,  jMst. 

(8.)  Where  in  the  opinion  of  the  arbitrator(a)  the  demolition  of  an 
obstructive  building  adds  to  the  value  of  such  other  buildings  as  are  in 
that  behalf  mentioned  in  this  section,  (6)  the  arbitrator  shall  apportion 
so  much  of  the  compensation  to  be  paid  for  the  demolition  of  the 
obstructive  building  as  may  be  equal  to  the  increase  in  value  of  the 
other  buildings  amongst  such  other  bviildings  respectively,  and  the 
amount  apportioned  to  each  such  other  building  in  respect  of  its  increase 
in  value  by  reason  of  the  demolition  of  such  obstructive  building  shall  be 
deemed  to  be  private  improvement  expenses  incurred  by  the  local  autho- 
rity in  respect  of  such  building,  and  such  local  authority  may,  for  the 
purpose  of  defraying  such  expenses,  make  and  levy  improvement  rates 
on  the  occupier  of  such  premises  accordingly  ;  and  the  provisions  of  the 
Public  Health  Acts,  relating  to  private  improvement  expenses  and  to 
private  improvement  rates,  shall,  so  far  as  circumstances  admit,  apply 
accordingly  in  the  same  manner  as  if  such  provisions  were  incorporated 
in  this  Act.(c) 

(ft)  This  is,  the  arbitrator  appointed  under  section  41,  post,  p.  630. 

(h)  That  is,  the  buildings  which  by  the  obstructive  buildings  were  rendered  unfit 
for  habitation,  or  injurious  to  health,  &c.    See  sub-section  (1),  ante,  p.  624. 

(c)  Private  improvement  expenses  are  recovered  by  means  of  private  improvement 
rates  of  such  amount  as  will  be  sufficient  to  discharge  sucli  expenses  M'ith  interest  at 
5  per  cent,  per  annum,  in  such  period  not  exceeding  30  years  as  the  local  authority 
may  in  each  case  determine.  The  rates  are  payable  by  the  occupier,  who  is  allowed 
to  deduct  a  certain  portion  of  them  from  the  rent.  They  may  be  redeemed  by  any 
owner  or  occupier.    See  sections  213 — 215  of  the  Public  Health  Act,  1875,  ante,  p.  291. 

(9.)  If  any  dispute  arises  between  the  owner  or  occupier  of  any 
building  (to  which  any  amount  may  be  apportioned  in  respect  of  private 
improvement  expenses)  and  the  arbitrator  by  whom  such  apportionment 
is  made,  such  dispute  shall  be  settled  by  two  justices  in  manner  provided 
by  the  Lands  Clauses  Acts,  in  cases  where  the  compensation  claimed  in 
respect  of  lands  does  not  exceed  fifty  pounds. 

The  procedure  is  under  8  &  9  Vict.  c.  18,  ss.  22—24,  by  summons.  The  decision 
of  the  justices  is  not  an  order,  and  the  proceedings  need  not  be  taken  within  six 
months.  Reg.  v.  Ediuards,  13  Q.  B.  D.  586 ;  53  L.  J.  M.  C.  149 ;  51  L.  T.  (n.s.) 
856  ;  49  J.  P.  117. 
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H  (10.)  Where  the  owner  retains  the  site  or  any  part  thereof,  no  house  Section.  38. 
or  other  building  or  erection  which  will  be  dangerous  or  injurious  to 
health,  or  which  will  be  an  obstructive  building  within  the  meaning  of 
this  section,  shall  be  erected  upon  such  site  or  any  part  thereof  ;  and  if 
any  house,  building,  or  erection  is  erected  on  the  site  contrary  to  the 
provisions  of  this  section  the  local  authority  may  at  any  time  order  the 
owner  to  abate  or  alter  the  said  house,  building,  or  erection  ;  and  in  the 
event  of  non-complifince  with  such  order  may,  at  the  expense  of  the 
owner  thereof,  abate  or  alter  the  same. 

Tliis  provision  is  new,  and  takes  the  place  of  sulj-section  (7)  of  45  &  46  Vict.  c.  54, 
s.  8. 

The  owner  may  retain  tlie  site  under  sub-section  (5),  ante,  p.  625.  An  obstructive 
building  is  described  in  sub-section  (1),  ante,  j).  624. 

An  appeal  will  lie  against  tlie  local  authority  under  section  35,  ante,  p.  621. 

No  provision  is  made  tor  the  recovery  of  the  expense  from  the  owner,  but  it  Avill 
apparently  be  recoverable  as  a  debt. 

(11.)  Where  the  lands  are  purchased  by  the  local  authority  the  local 
authority  shall  pull  down  the  obstructive  building,  or  such  part  thereof 
as  may  be  obstructive  within  the  meaning  of  this  section,  and  keep  as  an 
open  space  the  whole  site,  or  such  part  thereof  as  may  be  required  to  be 
kept  open  for  the  purpose  of  remedying  the  nuisance  or  other  evils 
caused  by  such  obstructive  building,  and  may,  with  the  assent  of  the 
Local  Grovernment  Board,  and  upon  such  terms  as  that  Board  think 
expedient,  sell  such  portion  of  the  site  as  is  not  required  for  the  purpose 
of  carrying  this  section  into  effect. 

As  to  the  application  of  the  proceeds  of  the  sale,  see  section  82,  j^ost,  p.  652. 

(12.)  A  local  authority  may,  where  they  so  think  fit,  dedicate  any  land 
acquired  by  them  under  tlio  authority  of  this  section  as  a  highway  or 
other  public  place. 

This  provision  is  new.    The  land  may  be  dedicated  as  a  public  recreation  ground 
if  the  local  authority  think  fit.    See  the  provisions  of  the  next  section. 

Scheme  for  Reconstruction. 

39.  (1-)  111  fiiiy  of  the  following  cases,  that  is  to  say —  Scheme  for 

(a.)  Where  an  order  for  the  demolition  of  a  building  has  been  made 

•  f.  ,1  •  ,     ,.  ,1  •      A    ,  /7\       1  i     ii     prising  houses 

m  pursuance  oi  this  part  ot  this  Act,(o)  and  it  appears  to  the  closed  by 

local  authority  that  it  would  be  beneficial  to  the  health  of  the  closing 

inhabitants  of  the  neighbouring  dwelling-houses  if  the  area  of  o'''ier.(a) 

the  dwelling-house  of  which  such  building  forms  part  were 

used  for  all  or  any  of  the  following  purposes,  that  is  to  say, 

either — 

(i.)  Dedicated  as  a  highway  or  open  space,  or 
(ii.)  Appropriated,  sold,  or  let  for  the  erection  of  dwellings 

for  the  working  classes,  or 
(iii.)  Exchanged  with  other  neighbouring  land  which  is  more 
suitable  for  the  erection  of  such  dwellings,  and  on 
exchange  will  be  appropriated,  sold,  or  let  for  such 
erection  ;  or 

(h.)  Where  it  appears  to  the  local  authority  that  the  closeness,  narrow- 
ness, and  bad  arrangement  or  bad  condition  of  any  buildings, 
2  s  2 
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or  the  want  of  light,  air,  ventilation,  or  proper  conveniences, 
or  any  other  sanitary  defect  in  any  buildings,  is  dangerous  or 
prejudicial  to  the  health  of  the  inhabitants  either  of  the  said 
buildings  or  of  the  neighbouring  buildings,  and  that  the 
demolition  or  the  reconstruction  and  re-arrangement  of  the  said 
buildings,  or  of  some  of  them,  is  necessary  to  remedy  the  said 
evils,  and  that  the  area  comprising  those  buildings,  and  the 
yards,  outhouses,  and  appurtenances  thereof,  and  the  site 
thereof,  is  too  small  to  be  dealt  with  as  an  unhealthy  area 
under  Part  I.  of  this  Act,(c) 
the  local  authority  shall  pass  a  resolution  to  the  above  effect,  and  direct 
a  scheme  to  be  prepared  for  the  improvement  of  the  said  area. 

(a)  The  provisions  of  this  section  are  new. 

(b)  An  order  for  demolition  may  be  made  under  section  33  (1),  and  section  38  (1). 

(c)  This  i^rovision  seems  to  be  independent  of  those  in  the  preceding  sections, 
which  relate  to  honses  unfit  for  human  habitation  and  obstructive  buildings.  It  may 
be  said  to  relate  to  a  group  of  houses  as  distinguished  from  an  area  which  might  be 
dealt  with  under  Part  I. 

(2.)  Notice  of  the  scheme  may  at  any  time  after  the  preparation 
thereof  be  served  in  manner  provided  in  Part  I.  of  this  Act  with  respect 
to  notices  of  lands  proposed  to  be  taken  compulsorily  under  a  scheme 
made  in  pursuance  of  that  part  of  this  Act,  on  every  owner  or  reputed 
owner,  lessee  or  reputed  lessee,  and  occupier  of  any  part  of  the  area 
comprised  in  the  scheme,  so  far  as  those  persons  can  reasonably  be 
ascertained. 

The  notices  must,  therefore,  be  served  in  manner  provided  by  section  7,  ante, 
p.  603. 

(3.)  The  local  authority  shall,  after  service  of  such  notice,  petition  the 
Local  Government  Board(a)  for  an  order  sanctioning  the  scheme,  and 
the  Board  may  cause  a  local  inquiry  to  be  held,(?>)  and,  if  satisfied  on  the 
report  of  such  local  inquiry  that  the  carrying  into  effect  of  the  scheme, 
either  absolutely,  or  subject  to  conditions  or  modifications,  would  be 
beneficial  to  the  health  of  the  inhabitants  of  the  said  buildings,  or  of  the 
neighbouring  dwelling-houses,  may,  by  order,  (c)  sanction  the  scheme, 
with  or  without  such  conditions  or  modifications. 

(a)  The  petition  must  be  presented  to  the  Local  Government  Board  in  every  case, 
even  in  the  county  and  city  of  London,  though  in  that  county  and  city  the  Board  is 
not  the  confirming  authority  under  Part  I. 

(b)  As  to  the  holding  of  a  local  inquiry,  see  section  85,  posi,  Tp-  653. 

(c)  As  to  this  order,  see  the  note  to  section  85  (2),  post.  The  order  will  be  con- 
clusive. 

(4.)  Upon  such  order  being  made,  the  local  authority  may  jDurchase 
by  agreement  the  area  comprised  in  the  scheme  as  so  sanctioned,  and  if' 
they  agree  for  the  purchase  of  the  whole  area,  the  order,  save  so  far  as 
it  provides  for  the  taking  of  land  otherwise  than  by  agreement,  shal 
take  effect  without  confirmation.  If  they  do  not  so  agree,  the  order 
shall  be  published  by  the  local  authority  by  inserting  a  notice  thereof  in 
the  London  Gazette,  and  by  serving  notice  thereof  on  the  owners  of 
every  part  of  the  area. 

No  confirmation  will  be  recj^uired  if  the  local  authority  can  come  to  terms  for  the 
purchase  of  the  whole  area.    But  if  any  owner  refuses  to  agree,  the  order  must  be 
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published  and  served  as  above  provided,  and  if  any  o^aier  then  petitions,  as  provided      Note  to 
by  the  next  sub-section,  the  order  will  be  provisional  only,  and  must  be  confirmed  by  Section  39. 
Act  of  Parliament. 

As  to  the  service  of  the  notices,  see  section  49,  post,  p.  639. 

(5.)  Any  owner  may,  within  two  months  after  such  publication, 
petition  the  Local  Government  Board  against  the  order,  and  if  such 
petition  is  presented  and  is  not  withdrawn,  the  order  shall  be  provisional 
unless  it  is  confirmed  by  Act  of  Parliament. 

(6.)  If  the  Local  Government  Board  are  satisfied  that  the  order  has 
been  duly  published,  and  that  two  months  after  such  pubhcation  have 
expired,  and  that  either  a  petition  has  not  been  presented,  or  if  pre- 
sented has  been  withdrawn,  they  shall  confirm  the  order,  and  thereupon 
such  order  shall  come  into  operation,  and  have  eifect  as  if  it  were  enacted 
by  this  Act. 

(7.)  The  order  may  incorporate  the  provisions  of  the  Lands  Clauses 
Acts,(a)  and  for  the  purpose  of  those  provisions  this  Act  shall  be  deemed 
to  be  the  special  Act,  and  the  local  authority  to  be  the  promoters  of  the 
undertaking,  and  the  area  shall  be  acquired  within  three  years  after  the 
date  of  the  confirmation  of  the  order  :  Provided  that  the  amount  of  com- 
pensation shall,  in  case  of  dilference,  be  settled  by  arbitration,  in  manner 
pro-sdded  by  this  part  of  this  Act.  {h) 

(a)  See  the  note  to  section  20,  ante,  p.  612. 

(b)  The  settlement  of  compensation  under  this  part  of  the  Act  is  provided  for  by 
section  41,  pos<,  p.  630. 

(8.)  The  provisions  of  Part  I.  of  this  Act  relating  to  costs  to  be 
awarded  in  certain  cases  by  a  committee  of  either  House  of  Parlia- 
ment, (a)  to  the  duty  of  a  local  authority  to  carry  a  scheme,  when 
confirmed,  into  execution,  (&)  to  the  completion  of  a  scheme  on  failure  by 
a  local  authority,  (c)  and  to  the  extinction  of  rights  of  way  and  other 
easements,  (dJ)  shall,  with  the  necessary  modifications,  apply  for  the 
purpose  of  any  scheme  under  this  section  in  like  manner  as  if  it  were  a 
scheme  under  Part  I.  of  this  Act. 

(a)  See  section  9,  ante,  p.  606. 
(6)  See  section  12,  ante,  p.  608. 

(c)  See  section  13,  ante,  p.  609. 

(d)  See  section  22,  ante,  p.  614. 

(9.)  The  Local  Government  Board  on  being  satisfied  by  the  local 
authority  that  an  improvement  can  be  made  in  the  details  of  any  scheme 
under  this  section,  may  by  order  permit  the  local  axithority  to  modify 
any  part  of  the  scheme  which  it  may  appear  inexpedient  to  carry  into 
execution  :  Provided  that — 

(a.)  If  the  order  sanctioning  the  scheme  was  confirmed  by  Parliament, 
a  statement  of  such  modification  shall  be  laid  by  the  Local 
Government  Board  before  both  Houses  of  Parliament  as  soon 
as  practicable  ;  and 

(6.)  In  any  case,  if  the  modification  requires  a  larger  expenditure  than 
that  sanctioned  by  the  original  scheme,  or  authorises  the  taking 
of  any  property  otherwise  than  by  agreement,  or  injuriously 
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Section  39.  afifects  any  property  in  a  manner  different  from  that  proposed 

in  the  original  scheme,  without  the  consent  of  the  owner  or 
occupier  of  such  property,  notice  of  the  order  authorising  the 
modification  shall  be  published,  and  the  order  may  be  petitioned 
against,  and  shall  be  subject  to  confirmation,  in  like  manner  as 
if  it  were  an  order  sanctionine;  an  original  scheme  under  this 
section. 

This  sub-section  corresponds  to  section  15  in  Part  I.,  ante,  p.  610.  As  to  the  publi- 
cation of  the  modification,  petition  against  it,  and  confirmation,  see  sub-sections  (4), 
(5),  and  (6),  cmte,  p.  628. 


Provisions  for  40.  The  Local  Government  Board  shall,  in  any  order  sanctioning  a 
tixm  o™°er^"  scheme  under  this  part  of  this  Act,  require  the  insertion  in  the  scheme 
sons  of  the'  swch  provisions  (if  any)  for  the  dwelling  accommodation  of  persons  of 
working  the  working  classes  displaced  by  the  scheme  as  seem  to  the  Board  required 
classes.         \)j  i\^q  circumstances. 

This  clause  is  new,  and  gives  an  absolute  discretion  to  the  Local  Government  Board 
to  require  or  dispense  with  the  provision  of  accommodation  for  the  working  classes, 
according  to  the  circumstances  of  each  case. 


Settlement  of  Compensation.(a) 

41.  In  all  cases  in  which  the  amount  of  any  compensation  is,  in  pur- 
suance of  this  part  of  this  Act,  to  be  settled  by  arbitration, (&)  the  follow- 
ing provisions  shall  have  effect ;  (namely,) 

(1.)  The  amount  of  compensation  shall  be  settled  by  an  arbitrator  to  be 
appointed  and  removable  by  the  Local  Government  Board. (c) 

(«)  This  section  is  a  re-enactment  of  42  &  43  Vict.  c.  64,  s.  7,  with  additions  as  noted 
under  sub-sections  (3),  (6),  and  (9),  post. 

(b)  Compensation  is  to  be  settled  by  arbitration  m  cases  Avithin  section  38  (6),  and 
section  39  (7). 

(c)  The  arbitrator  will  always  be  appointed  by  the  Local  Government  Board,  even 
in  the  county  and  city  of  London. 

(2.)  In  settling  the  amount  of  any  compensation — 

(a.)  The  estimate  of  the  value  of  the  dweUing-house  shall  be  based 
on  the  fair  market  value  as  estimated  at  the  time  of  the 
valuation  being  made  of  such  dwelling-house,  and  of  the 
several  interests  in  such  dwelling-house,  due  regard  being 
had  to  the  nature  and  then  condition  of  the  property,  and 
the  probable  dui-ation  of  the  buildings  in  their  existing 
state,  and  to  the  state  of  repair  thereof,  and  without  any 
additional  allowance  in  respect  of  compulsory  purchase  ;  (a) 
and 

(b.)  The  arbitrator  shall  have  regard  to  and  make  an  allowance 
in  respect  of  any  increased  value  which,  in  his  opinion, 
will  be  given  to  other  dwelling-houses  of  the  same  owner 
by  the  alteration  or  demolition  by  the  local  authority  of 
any  buildings. (/)) 

(a)  Tliis  clause  is  a  repetition  of  section  21  (1)  (a),  ante,  p.  612. 

Pursuant  to  a  local  Act  the  grand  jury  at  quarter  sessions  presented  that  certain 
hoiises  belonging  to  the  claimant  and  others  were  unfit  for  human  habitation  and 
ought  to  be  demolished    The  parties  could  not  agree  as  to  the  amount  of  compensa- 
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tion  to  which  the  owners  were  entitled,  and  an  arbitrator  was  appointed  l^y  the  Local  Note  to 
Governnient  Board  to  enquire  and  assess.  A  provisional  order  provided  that  the  Section  41. 
estimate  of  value  should  be  based  on  the  fair  market  value,  due  regard  being  had  to 
the  nature  and  condition  of  the  property  and  the  prolmble  duration  of  the  buildings 
in  their  existing  state,  and  to  their  state  of  repair,  without  any  additional  allowance 
in  respect  to  the  compulsory  purchase  of  the  premises.  The  arbitrator  held  that  the 
presentment  of  the  grand  jury  was  conclusive  as  to  the  premises  being  unfit  for 
human  habitation,  and  that  that  fact  must  be  taken  into  consideration  in  ascertaining 
the  value  of  the  premises.  It  was  held  that  this  was  wrong,  and  that  the  claimant 
was  entitled  to  the  market  value  of  the  property  as  producing  rent,  due  regard  l^eing 
had  to  the  terms  of  the  provisional  order.  Semble  per  Lopes,  L.J.,  that  the  present- 
ment of  the  grand  jury  was  inadmissible  as  evidence  in  the  enquiry  as  to  the  value 
of  the  property.  Goiujh  v.  Liverpool  {Mayor,  cfcc,  of),  65  L.  T.  (n.s.)  512  ;  55  J.  P. 
789  ;  7  T.  L.  E.  581,  varying  order  of  Divisional  Court,  64  L.  T.  (n.s.)  596  ;  55  J.  P. 
648.  Subsequently  the  arl;iitrator  awarded  a  sum  equal  to  the  market  value  less  30 
per  cent,  on  account  of  the  insanitary  condition  of  the  neighbourhood,  and  the  Court 
held  this  was  right.    56  J.  P.  357  ;  8  T.  L.  K  247. 

(/>)  As  to  this  inci'eased  value,  and  its  recovery  from  the  owners  of  the  other 
dwelling-houses,  see  section  38  (8),  (9),  ante,  p.  626. 

(3.)  Evidence  shall  be  receivable  by  the  arbitrator  to  prove — 

(1st)  That  the  rental  of  the  dwelling-house  was  enhanced  by 
reason  of  the  same  being  nsed  for  illegal  purposes,  or  being 
so  overcrowded  as  to  be  dangerous  or  injurious  to  the  health 
of  the  inmates  ;  or 
(2ndly)  That  the  dwelling-house  is  in  a  state  of  defective  sanita- 
tion, or  is  not  in  reasonably  good  repair  ;  or 
(3rdly)  That  the  dwelling-house  is  unfit,  and  not  reasonably 
capable  of  being  made  fit,  for  human  habitation  ;(a) 
and,  if  the  arbitrator  is  satisfied  by  such  evidence,  then  the  com- 
pensation— 

(a.)  Shall,  in  the  first  case,  so  far  as  it  is  based  on  rental,  be 
based  on  the  rental  which  would  have  been  obtainable 
if  the  dwelling-house  was  occupied  for  legal  pur- 
poses, and  only  by  the  number  of  persons  whom 
the  dwelling-house  was,  under  all  the  circumstances 
of  the  case,  fitted  to  accommodate  without  such  over- 
crowding as  is  dangerous  or  injurious  to  the  health  of 
the  inmates  ;  and 

(?>.)  Shall,  in  the  second  case,  be  the  amount  estimated  as  the 
value  of  the  dwelling-house  if  it  had  been  put  into  a 
sanitary  condition,  or  into  reasonably  good  repair, 
after  deducting  the  estimated  expense  of  putting  it 
into  such  condition  or  repair  ;  and 

(c.)  Shall,  in  the  third  case,  be  the  value  of  the  land,  and  of 
the  materials  of  the  buildings  thereon. 

(a)  This  sub-section  is  new.    Compare  the  provisions  of  section  21  (2),  ante,  p.  613. 
(6)  Thus,  if  the  house  were  used  as  a  brothel,  its  value  must  be  based  on  its  rental  if 
legally  used  as  a  dwelling-house. 

(4.)  On  payment  or  tender  to  the  person  entitled  to  receive  the  same 
of  the  amount  of  compensation  agreed  or  awarded  to  be  paid 
in  respect  of  the  dwelling-house,  or  on  payment  thereof  in 
manner  prescribed  by  the  Lands  Clauses  Acts,  the  owner  shall, 
when  required  by  the  local  authority,  convey  his  interest  in 
such  dwelling-house  to  them,  or  as  they  may  direct  ;  and  in 
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default  thereof,  or  if  the  owner  fails  to  adduce  a  good  title  to 
such  dwellino-house  to  the  satisfaction  of  the  local  authority,  it 
shall  be  lawful  for  the  local  authority,  if  they  think  fit,  to 
execute  a  deed  poll  in  such  manner  and  with  such  consequences 
as  are  mentioned  in  the  Lands  Claiases  Acts. 

The  provisions  of  the  Lands  Clauses  Acts  here  referred  to  are  contained  in  8  &  9 
Vict.  c.  18,  ss.  75 — 83,  post. 

8  &  9  Vict.  (5.)  Sections  thirty-two,  thirty-three,  thirty-five,  thirty-six,  and  thirty- 
^-  seven  of  the  Lands  Clauses  Consolidation  Act,  1845,  shall 

apply,  with  any  necessary  modifications,  to  an  arbitration  and 
to  an  arbitrator  appointed  under  this  part  of  this  Act. 

See  these  sections,  pod.  Section  32  gives  the  arbitrator  power  to  call  for  books 
and  docnnienls  ;  section  33  requires  the  arbitrator  to  subscribe  a  declaration  before 
entering  upon  the  reference,  .such  declaration  to  be  annexed  to  the  award  when 
made  ;  section  35  requires  the  arbitrator  to  deliver  the  award  to  the  promoters,  i.e., 
the  local  authority  (see  section  38  (4) ),  who  must  furnish  copies  to,  and  permit 
inspection  by,  the  other  parties  ;  section  36  enables  the  submission  to  be  made  a  rule 
of  court ;  and  section  37  provides  that  an  award  shall  not  be  set  aside  for  irregularity 
or  want  of  form. 

(6.)  The  arbitrator  may,  by  one  award,  settle  the  amount  or  amounts 
of  compensation  payable  in  respect  of  all  or  any  of  the  dwelling- 
houses  included  in  one  or  more  order  or  orders  made  by  the 
local  authority  ;  but  he  may,  and,  if  the  local  authority  request 
him  so  to  do,  shall  from  time  to  time  make  an  award  respecting 
a  portion  only  of  the  disputed  cases  brought  before  him. 

The  latter  portion  of  this  sub-section  is  new. 

(7.)  In  the  event  of  the  death,  removal,  resignation,  or  incapacity, 
refusal,  or  neglect  to  act  of  any  arbitrator  before  he  shall  have 
made  his  award,  the  Local  Government  Board  may  appoint 
another  arbitrator,  to  whom  all  documents  relating  to  the 
matter  of  the  arbitration  which  were  in  the  possession  of  the 
former  arbitrator  shall  be  delivered. 

(8.)  The  arbitrator  may,  where  he  thinks  fit,  on  the  request  of  any 
party  by  whom  any  claim  has  been  made  before  him,  certify 
the  amount  of  the  costs  properly  incurred  by  such  party  in 
relation  to  the  arbitration,  and  the  amount  of  the  costs  so 
certified  shall  be  paid  by  the  local  authority. 

The  costs  are  not  altogether  in  the  discretion  of  the  arbitrator.  See  the  next  sub- 
section, which  corresponds  to  8  &  9  Vict.  c.  18,  s.  34.  When  the  costs  are  payable  to 
a  claimant,  the  text  enables  the  arbitrator  to  certify  them,  instead  of  leaving  them  to 
be  taxed  under  58  &  59  Vict.  c.  11,  posf. 

As  to  the  recovery  of  the  costs,  see  sub-section  10. 

(9.)  The  arbitrator  shall  not  give  such  certificate  where  the  arbitrator 
has  awarded  the  same  or  a  less  sum  than  has  been  offered  by 
the  local  authority  in  respect  of  such  claim  before  the  appoint- 
ment of  the  arbitrator,  and  need  not  give  such  certificate  to 
any  party  where  he  considers  that  such  party  neglected,  after 
due  notice  from  the  local  authority,  to  deliver  to  that  authority 
a  statement  in  writing  within  such  time  and  containing 
such  particulars  respecting  the  compensation  claimed,  as  would 
have  enabled  the  local  authority  to  make  a  proper  offer  of 
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compensation  to  such  party  before  the  appointment  of  the  Section  41. 
arbitrator. 

The  first  part  of  this  sub-section  is  a  re-enactment  of  42  &  43  Vict.  c.  64,  s.  7,  Bi\h- 
sect.  (7),  but  tlie  last  part  is  new. 

The  offer  referred  to  must  have  been  made  before  the  appointment  of  the 
arbitrator.  This  express  provision  as  to  the  date  of  the  offer  avoids  a  difficulty  which 
has  arisen  in  many  cases.  See,  foi  example,  In  re  Gray  and  North  Eastern  Railway 
GorniKiny,  1  Q.  B.  D.  696 ;  45  L.  J.  Q.  B.  818  ;  34  L.  T.  (n.s.)  757  ;  24  W.  R.  758. 

The  claimant  need  not  deliver  a  statement  unless  the  local  authority  give  him 
notice  to  do  so. 

(10.)  If  within  seven  days  after  demand  the  amount  so  certified  be  not 
paid  to  the  party  entitled  to  receive  the  same,  such  amount 
shall  be  recoverable  as  a  debt  from  the  local  authority  with 
interest  at  the  rate  of  five  per  cent,  per  annum  for  any  time 
during  which  the  same  remains  unjoaid  after  such  seven  days  as 
aforesaid. 

The  costs  do  not  become  a  debt  until  seven  days  after  demand.  The  amount  is 
then  recoverable  as  a  debt  by  action  in  the  ordinary  way,  and  the  debt  will  carry 
interest. 

(11.)  The  award  of  the  arbitrator  shall  be  final  and  binding  on  all 
parties. 

Expenses  and  Borrounng. 

4-2.  (!•)  All  expenses  incurred  by  a  local  authority  in  the  execution  Expenses  of 
of  this  part  of  this  Act  shall  be  defrayed  by  them  out  of  the  local  rate  ;  awtho- 
and  that  authority,  notwithstanding  any  limit  contained  in  any  Act  of 
Parliament  respecting  a  local  rate,  may  levy  such  local  rate,  or  any 
increase  thereof,  for  the  purposes  of  this  part  of  this  Act. 

This  sub-section  replaces  31  &  32  Vict.  c.  130,  s.  31,  and  42  &  43  Vict.  c.  64,  s.  21. 
As  to  the  local  rate,  see  section  92,  and  Schedule  I. 

As  to  the  limit  to  the  local  rate,  see  section  24  (4),  and  the  note  thereto,  ante, 
p.  615. 

(2.)  Any  expenses  incurred  by  a  rural  sanitary  authority  under  this 
part  of  this  Act,  other  than  the  expenses  incurred  in  and  incidental  to 
proceedings  for  obtaining  a  closing  order,  shall  be  charged  as  special 
expenses  on  the  contributory  place  in  respect  of  which  they  are  incurred. 

The  expenses  of  a  rural  authority  in  obtaining  a  closing  order  will,  apparently,  be 
general  expenses  ;  all  other  expenses  he.  special  exj^enses  chargeable  upon  the 
particular  contributory  place.  See  the  Public  Health  Act,  1875,  ss.  229,  230,  ante, 
p.  308. 

43.  (1-)  ^  \ocdl  authority  may  borrow  for  the  purpose  of  raising  sums  Provision  as 
required  for  purchase  money  or  compensation  payable  under  this  part  of  l^o^'o^ing. 
this  Act  in  like  manner,  and  subject  to  the  like  conditions,  as  for  the 
purpose  of  defraying  the  expenses  of  the  execution  by  such  authority  of 
the  Public  Health  Acts. 

The  borrowing  powers  of  a  local  authority  under  the  Public  Health  Acts  are  con- 
tained in  sections  233 — 343  of  the  Act  of  1875,  ante,  p.  314.  The  loan  will  be  on  the 
security  of  the  local  rate,  with  the  consent  of  the  Local  Government  Board. 

Tliis  section  and  section  46,  -post,  are  now  extended  to  loans  for  purposes  of  a 
scheme  for  reconstruction.    See  57  &  58  Vict.  c.  55,  'post,  p.  698. 
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Section  43. 


Annual 
account  to 
be  presented 
by  the  local 
authority. 


Powers  of 

county 

councils.(('f) 


(2.)  The  Public  Works  Loan  Commissioners  may,  if  they  think  fit,  lend 
to  any  local  ai;thority  the  sums  borrowed  in  pin'suance  of  this  part  of  this 
Act. 

This  sub-section  replaces  31  &  32  Vict.  c.  130,  s.  32,  and  42  &  43  Vict.  c.  64,  s.  22. 
See  the  note  to  section  25  (5),  ante,  p.  616. 

As  to  the  rate  of  interest  on  loans  from  the  Public  Works  Loan  Commissioners, 
see  section  83,  post,  p.  652. 

4:4-.  Every  local  authority  shall  every  year  present  to  the  Local 
Government  Board,  in  such  form  as  they  may  direct,  an  account  of  what 
has  been  done,  and  of  'all  moneys  received  and  paid  by  them  during  the 
previous  year,  with  a  view  to  carrying  into  eft'ect  the  purposes  of  this 
part  of  this  Act. 

This  is  a  new  provision,  and  it  is,  no  doubt,  intended  to  afford  such  information 
to  the  Local  Government  Board  as  may  enable  that  Board  to  form  an  opinion  whether 
each  local  authority  is  carrying  out  the  duty  imposed  upon  it  by  this  part  of  the  Act, 
and,  if  necessary,  to  take  steps  to  enforce  the  performance  of  that  duty. 

In  the  county  of  London  this  annual  account  miast  be  sent  to  the  Secretary  of  State. 
See  section  46  (4),  post,  p.  636. 

Powers  of  County  Councils. 

45.  (!•)  Where  the  medical  officer  of  health  or  any  inhabitant 
householders  make  a  representation  or  complaint,  (6)  or  give  information 
to  any  vestry  or  district  board  in  the  administrative  county  of  London, 
or  to  the  Local  Board  of  Woolwich,  or  to  any  rural  sanitary  authority 
elsewhere  (which  vestry,  board,  or  authority  is  in  this  Act  referred  to  as 
the  district  authority or  to  the  medical  officer  of  such  authority, 
either  respecting  any  dwelling-house  being  in  a  state  so  dangerous  or 
injurious  to  health  as  to  be  unfit  for  human  habitation,  or  respecting  an 
obstructive  building,  and  also  where  a  closing  order  has  been  made  as 
respects  any  dwelling-house,  the  district  authority  shall  forthwith  forward 
to  the  county  council  of  the  county  in  which  the  dwelling-house  or 
building  is  situate,  a  copy  of  such  representation,  complaint,  information, 
or  closing  order,  and  shall  from  time  to  time  report  to  the  council  such 
particulars  as  the  council  require  respecting  any  proceedings  taken  by 
the  authority  with  reference  to  such  representation,  complaint,  informa- 
tion, or  dwelling-house. 

(a)  This  is  a  new  provision.  Its  effect  is  to  vest  in  the  county  council  power  to  piit 
this  part  of  the  Act  in  operation  when  a  local  authority  have  failed  to  do  so.  See, 
however,  note  (c),  infra. 

{]))  See  sections  30,  31,  38,  ante,  pp.  618,  624.  Any  complaint  or  representation 
made  by  a  parish  council  under  56  &  57  Vict.  c.  73,  s.  6  (2),  yost,  p.  701,  must  be 
reported  to  the  county  council  under  this  section. 

(c)  The  district  authority  does  not  include  an  urban  sanitary  authority  except  the 
Woolwich  Local  Board.  Consequently,  the  county  council  cannot  act  under  this 
section  in  any  urban  district,  nor  will  it  be  necessary  for  an  lu'ban  authority  (other 
than  the  Woolwich  Local  Board)  to  report  to  the  county  council. 

(2.)  Where  the  county  council — 

(a.)  Are  of  opinion  that  proceedings  for  a  closing  order  as  respects 
any  dwelling-house  ought  to  be  instituted,  or  that  an  order 
ought  to  be  made  for  the  demolition  of  any  buildings  form- 
ing or  forming  part  of  any  dwelling-house  as  to  which  a 
closing  order  has  been  made,  or  that  an  order  ought  to  be 
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made  for  pulling  down  an  obstructive  building  specified  Section 
in  any  representation  under  this  part  of  this  Act  ;  and 

(b.)  After  reasonable  notice,  not  being  less  than  one  month,  of 
such  opinion  has  been  given  in  writing  to  the  district 
authority,  consider  that  such  aiithority  have  failed  to 
institute  or  properly  prosecute  proceedings,  or  to  make 
the  order  for  demolition,  or  to  take  steps  for  pulling  down 
an  obstructive  building  ; 

the  council  may  pass  a  resolution  to  that  effect,  and  thereupon  the  powers 
of  the  district  authority  as  respects  the  said  dwelling-house  and  building 
under  this  part  of  this  Act  (otherwise  than  in  respect  of  a  scheme) ,  shall 
be  vested  in  the  county  council,  and  if  a  closing  order  or  an  order  for 
demolition  or  for  pulling  down  an  obstructive  building  is  made,  and  not 
disallowed  on  appeal,  the  expenses  of  the  council  incurred  as  respects  the 
said  dwelling-house  and  building,  including  any  compensation  paid,  shall 
be  a  simple  contract  debt  to  the  council  from  the  district  authority. 

Tlie  district  authority  (see  the  preceding  sub-section)  will  have  the  month  after 
notice  within  which  they  may  themselves  proceed  to  apply  for  a  closing  order,  to 
make  a  demolition  order,  or  as  the  case  may  be.  After  the  month  their  j^owers  will 
pass  to  the  county  council,  who  may  put  this  part  of  the  Act  in  operation  as  if  they 
were  the  local  authority.  "  Month  "  means  calendar  month.  52  &  53  Vict.  c.  63,  s.  3. 

(3.)  Any  debt  to  the  council  under  this  section  shall  be  defrayed  by 
the  district  authority  as  part  of  their  expenses  in  the  execution  of  this 
part  of  this  Act. 

As  to  these  expenses,  see  section  42,  ante,  p.  633. 

(4.)  The  county  council  and  any  of  their  officers  shall,  for  the  purposes 
of  this  section,  have  the  same  right  of  admission  to  any  premises  as  any 
district  authority  or  their  officers  have  for  the  purpose  of  the  execution 
of  their  duties  under  the  enactments  relating  to  public  health,  and  a 
justice  may  make  the  like  order  for  enforcing  such  admission. 

There  is  no  general  enactment  in  the  Public  Health  Acts  relating  to  the  entry  of 
officers  upon  premises  for  the  performance  of  their  duties.  There  are  several  exjjress 
provisions  enabling  them  to  enter  for  specific  purposes,  and  the  provision  which 
seems  to  be  indicated  in  the  text  is  that  in  section  102  of  the  Puljlic  Health  Act, 
1875,  ante,  p.  124.  That  section  enables  an  officer  to  enter  any  premises  for  the  pur- 
pose of  examining  as  to  the  existence  of  any  nuisance  therein  at  any  time  between 
the  hours  of  9  a.m.  and  6  p.m.  If  admission  is  refused,  a  justice,  upon  complaint 
made  to  him  upon  oath,  may,  by  order,  authorise  the  officer  to  enter.  The  text  may, 
however,  refer  to  section  305  of  the  same  Act,  ante,  p.  400. 


Special  Provisions  as  to  Londo7i, 

46.  This  part  of  this  Act  shall  apply  to  the  administrative  county  of  Application 
London  with  the  following  modifications  :—  ^  part  of 

(1.)  The  provisions  of  the  Public  Health  Acts  relating  to  p)rivate  im-  London, 
provement  expenses  and  to  private  improvement  rates  shall,  for 
the  purpose  of  this  part  of  this  Act,  extend  to  the  county  and 
to  the  city  of  London,  and  in  the  construction  of  the  said  pro- 
visions, as  respects  the  county  of  London,  any  local  authority 


636 


THE  HOUSING  OP  THE  WOEKING  CLASSES  ACT,  1890. 


Section  46.  in  that  county,  and  as  respects  the  city  of  London,  the  Com- 

missioners of  Sewers,  shall  be  deemed  to  be  the  urban  authority. 

The  Public  Health  Acts  do  not  apply  to  the  metropolis,  and  it  was  necessary  to 
apply  the  provisions  mentioned  in  the  text  becanse  of  the  enactment  in  section  38  (8), 
ante,  p.  62G.    For  these  provisions,  see  the  note  to  that  section, 

(2.)  The  raising  of  sums  required  for  purchase  money  or  compensation 
payable  under  this  part  of  this  Act  shall  be  a  purpose  for  which 
the  London  County  Council  or  the  Commissioners  of  Sewers  of 
the  city  of  London,  may  borrow  under  Part  One  of  this  Act, 
and  a  purpose  for  which  a  vestry  or  district  board  may  borrow 
18  &  19  Vict.  under  the  Metropolis  Management  Act,  1855,  and  the  provisions 

^- 120.  of  Part  One  of  this  Act  with  respect  to  borrowing,  and  sections 

one  hundred  and  eighty-three  to  one  hundred  and  ninety-one  of 
the  Metropolis  Management  Act,  1855,  shall  apply  and  have 
efPect  accordingly. 

As  to  the  borroAving  powers  of  the  London  County  Council  and  the  Commissioners 
of  Sewers  under  Part  I.,  see  section  25  (2)  and  (3),  ante,  p.  615. 

For  the  incorporated  provisions  of  the  Metropolis  Management  Act,  1855,  see 
"Woolrych's  Local  Metropolis  Management  Acts,"  p.  117.  Under  these  sections 
district  boards  and  vestries  are  empowered  to  borrow  on  mortgage  of  the  rates 
authorised  tobe  raised  by  them  under  that  Act. 

(3.)  The  London  County  Council  may,  if  they  think  fit,  lend  to  a 
local  authority  in  the  administrative  county  of  London  the  sums 
borrowed  in  pursuance  of  this  part  of  this  Act. 

As  to  the  power  of  the  London  County  Council  to  lend  to  district  boards  and 
vestries  in  the  metropolis,  see  53  &  54  Vict.  c.  41,  s.  8. 

(4.)  For  the  purpose  of  the  assent  required  for  the  sale  of  any  portion 
of  the  site  of  an  obstructive  building  by  a  local  authority,  and 
of  the  account  to  be  presented  by  a  local  authority  of  what  has 
been  done  by  them  and  of  moneys  received  and  paid  by  them 
during  the  previous  year,  a  Secretary  of  State  shall  be  sub- 
stituted for  the  Local  Government  Board. 

The  assent  to  the  sale  of  portion  of  the  site  of  an  obstructive  building  is  that 
required  by  section  38  (11),  ante,  p.  627.  As  to  the  annual  account,  see  section  44, 
ante,  p.  634. 

(5.)  Where  it  appears  to  the  county  council,  whether  in  the  exercise 
of  the  powers  of  a  vestry  or  district  board, (a)  or  on  the  repre- 
sentation of  a  vestry  or  district  board  or  otherwise,  that  a 
scheme  under  this  part  of  this  Act  ought  to  be  made, (6)  the 
council  may  take  proceedings  for  preparing  and  obtaining  the 
confirmation  of  a  scheme,  and  the  provisions  of  this  Act  respect- 
ing the  scheme  shall  apply  in  like  manner  as  if  they  were  the 
vestiy  or  district  board,  and  all  expenses  of  and  incidental  to 
the  scheme  and  carrying  the  same  inco  effect  shall,  save  as 
hereinafter  mentioned,  be  borne  by  the  county  fund. 

a)  That  is,  under  section  46  (2),  supra. 

(b)  The  scheme  here  referred  to  is  a  scheme  under  section  39,  aiite,  p.  627.  This 
provision  seems  to  give  the  London  County  Council  power  to  initiate  or  take  up  such 
a  scheme  in  any  case  or  under  any  circumstances. 


LONDON. 
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(6.)  Where  the  council  consider  that  such  expenses,  or  a  contribution  Section  46. 
in  respect  of  them,  ought  to  be  paid  or  made  by  a  vestry  or 
district  board,  they  may  apply  to  a  Secretary  of  State,  and  the 
Secretary  of  State,  if  satisfied  that,  having  regard  to  the  size 
of  the  area,  to  the  number,  position,  structure,  sanitary  con- 
dition, and  neighbourhood  of  the  buildings  to  be  dealt  with,  the 
vestry  or  district  board  ought  to  pay,  or  make  a  contribution 
in  respect  of,  the  said  expenses,  the  Secretary  of  State  may 
order  such  payment  or  contribution  to  be  made,  and  the 
amount  thereof  shall  be  a  simple  contract  debt  from  the  vestry 
or  district  board  to  the  council. 

The  payment  or  contribution  will  depend,  apj)arently,  upon  whether  the  scheme 
was  one  which  might  properly  have  been  dealt  with  under  this  part  of  the  Act  as  dis- 
tinguished from  Part  I.  If  so,  the  local  rate  may  fairly  be  recj[uired  to  contribute  in 
relief  of  the  county  fund. 

(7.)  The  county  council  may,  if  they  think  fit,  pay  or  contribute  to 
the  payment  of  the  expenses  of  carrying  into  effect  a  scheme 
under  this  part  of  this  Act  by  a  vestry  or  district  board,  and  if 
a  vestry  or  district  board  consider  that  the  expenses  of  carrying 
into  effect  any  scheme  under  this  part  of  this  Act,  or  a  contri- 
bution in  respect  of  those  expenses,  ought  to  be  paid  or  made 
by  the  county  council,  and  the  county  council  decline  or  fail  to 
agree  to  pay  or  make  the  same,  the  vestry  or  district  board 
may  apply  to  a  Secretary  of  State,  and  if  the  Secretary  of  State 
is  satisfied  that,  having  regard  to  the  size  of  the  area,  to  the 
number,  position,  structure,  sanitary  condition,  and  neighbour- 
hood of  the  buildings  to  be  dealt  with,  the  council  ought  to  pay 
or  make  a  contribution  in  respect  of  the  said  expenses,  he  may 
order  such  payment  or  contribution  to  be  made,  and  the  amount 
thereof  shall  be  a  simple  contract  debt  from  the  council  to  the 
vestry  or  district  board. 

This  liability  of  the  county  council  will  depend  to  some  extent  upon  whether  the 
area  is  not  one  which  might,  from  its  extent,  &c.,  have  been  dealt  with  under  Part  I. 
See  the  note  to  the  preceding  sub-section. 

(8.)  In  the  application  of  this  section  to  Woolwich,  the  local  board  of 
health  shall  be  deemed  to  be  a  district  board,  but  the  raising  of 
any  sums  required  for  purchase  money  or  compensation  payable 
under  this  part  of  this  Act  shall  be  a  purpose  for  which  they 
may  borrow  under  the  Public  Health  Acts,  and  the  Public 
Health  Acts  shall  apply  accordingly. 

The  local  board  of  Woolwich  is  to  be  deemed  to  be  a  district  board  within  the 
meaning  of  section  45  of  this  Act  ;  but  their  borrowing  powers  are  to  be  the  same  as 
those  of  an  urban  authority  under  section  43,  as  amended  by  57  &  58  Vict.  c.  55,  iMst. 


Su^yplemental. 

47.  (!•)  Where  an  owner  of  any  dwelling-house  is  not  the  person  in  Provision  as 
receipt  of  the  rents  and  profits  thereof,  he  may  give  notice  of  such 
ownership  to  the  local  authority,  and  thereupon  the  local  authority  shall  '^"'^  '^^^ ' 
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Section  47.  give  such  owner  notice  of  any  proceedings  taken  by  them  in  pursuance 
of  this  part  of  this  Act  in  relation  to  such  dwelling-house. 

See  the  definition  of  tlie  wonl  "  owner"  in  section  29,  ante,  p.  617.  There  may  he 
several  persons,  each  having  a  dilt'erent  interest,  all  of  whom  may  be  included  in  the 
term  "  owner,"  and  all  of  whom  may  be  affected  by  proceedings  under  this  part  of  the 
Act,  but  it  is  contemplated  that  the  primary  liability  shall  fall  upon  that  owner  who 
is  in  receipt  of  the  lents  and  profits.  The  provision  in  the  text  enables  any  other 
owner  to  shift  from  himself  to  the  owner  receiving  the  rents  this  primary  liability. 

As  to  the  effect  of  this  sub-section,  see  the  judgments  in  Osborne  v.  Shinners  Com- 
fany,  ante,  p.  618. 

(^2.)  If  it  appears  to  a  court  of  summary  jurisdiction(a)  on  the  appli- 
cation of  any  owner  of  the  dwelling-house  that  default  is  being  made  in  - 
the  execution  of  any  works  required  to  be  executed  on  any  dwelling- 
house  in  respect  of  which  a  closing  order  has  been  made,(/v)  or  in  the 
demolition  of  any  building  or  any  dwelling-house,  or  in  claiming  to 
retain  any  site,(c)  in  pursuance  of  this  part  of  this  Act,  and  that  the 
interests  of  the  applicant((?)  will  be  prejudiced  by  such  default,  and  that 
it  is  just  to  make  the  order,  the  court  may  make  an  order  empowering 
the  applicant  forthwith  to  enter  on  the  dwelling-house,  and  within  the 
time  fixed  by  the  order  to  execute  the  said  works,  or  to  demolish  the 
building,  or  to  claim  to  retain  the  site,  as  the  case  may  be,  and  where  it 
seems  to  the  court  just  so  to  do,  the  court  may  make  a  like  order  in 
favour  of  any  other  owner. 

(a)  The  expression  "  court  of  summary  jurisdiction"  means  any  justice  or  justices 
of  the  peace  or  other  magistrate,  by  whatever  name  called,  to  whom  jurisdiction  is 
given  by,  or  who  is  authorised  to  act  under,  the  Summary  Jurisdiction  Acts,  and 
whether  acting  under  these  Acts,  or  any  of  them,  or  under  any  other  Act,  or  by 
virtue  of  his  commission,  or  under  the  common  law.  52  &  53  Vict.  c.  63,  s.  13  (11). 
Having  regard  to  section  20  of  the  Summary  Jurisdiction  Act,  1879,  it  appears  that 
an  application  under  this  sub-section  must  be  made  in  open  court  as  defined  by  that 
section,  and,  in  most  cases,  a  summons  will  be  necessary.  Notice  must  also  be  given 
to  the  local  authority.    See  sub-section  (4),  infra. 

(b)  These  works  may  be  required  under  section  33  (3),  ante,  p.  620. 

(c)  See  section  38  (5),  ante,  p.  625. 

(d)  The  applicant  is  an  owner  other  than  the  owner  who  has  been  proceeded  against 
in  the  first  instance,  Avho  is  generally  the  owner  in  receipt  of  the  rent.  See  the  note 
to  the  preceding  sub-section. 

(3.)  A  court  of  summary  jurisdiction  may  in  any  case  by  order  enlarge 
the  time  allowed  under  any  order  for  the  execution  of  any  works,  or  the 
demolition  of  a  building,  or  the  time  within  which  a  claim  may  be  made 
to  retain  the  site  of  a  building. 

See  section  33  (4)  ;  section  34  (1) ;  section  38  (5),  ante,  pp.  621,  625. 

(4.)  Before  an  order  is  made  under  this  section,  notice  of  the  applica- 
tion shall  be  given  to  the  local  authority. 

48.  Nothing  in  this  part  of  this  Act  shall  prejudice  or  interfere  with 
the  right  or  remedies  of  any  owner  for  the  breach,  non-observance,  or 
non-performance  of  any  covenant  or  contract  entered  into  by  a  tenant  or 
lessee  in  reference  to  any  dwelling-house  in  respect  of  which  an  order  is 
made  by  a  local  authority  under  this  part  of  this  Act  ;  and  if  any  owner 
is  obliged  to  take  possession  of  any  dwelhng-house  in  order  to  comply 
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with  any  such  order,  the  taking  possession  shall  not  affect  his  right  to  Section  48. 
avail  himself  of  any  such  breach,  non-observance,  or  non-performance 
that  may  have  occurred  prior  to  his  so  taking  possession. 

This  section  is  a  re-enactment  of  31  &  32  Vict.  c.  130,  s.  22.  Its  object  is  to  pre- 
serve to  a  freeholder  or  lessor  his  remedies  against  tenants  or  lessees  on  repairing 
covenants,  notwithstanding  proceedings  nnder  this  part  of  the  Act  for  closing  or 
demolishing  the  demised  premises,  or  notwithstanding  that  the  freeholder  or  owner 
may  have  intervened  under  section  47  (2),  or  otherwise,  under  this  part  of  the  Act. 


4:9.  (!•)  Where  the  owner  of  any  dwelling-house  and  his  residence  Service  of 
or  place  of  business  are  known  to  the  local  authority,  it  shall  be  the  duty  i^oticcs. 
of  the  clerk  of  the  local  authority,  if  the  residence  or  place  of  business  is 
within  the  district  of  such  local  authority,  to  serve  any  notice  by  this  part 
of  this  Act  required  to  be  served  on  the  owner,  by  giving  it  to  him,  or 
for  him,  to  some  inmate  of  his  residence  or  place  of  business  within  the 
district ;  and  in  any  other  case  it  shall  be  the  duty  of  the  clerk  of  the 
local  authority  to  serve  the  notice  by  post  in  a  registered  letter  addressed 
to  the  owner  at  his  residence  or  place  of  business. 

This  section  is  a  re-enactment  of  31  &  32  Vict.  c.  130,  ss.  15,  16. 
As  to  the  authentication  of  notice,  see  section  86  (2),  post,  p.  653. 
A  notice  in  "  writing"  may  be  partly  written  and  partly  printed,  lithographed,  &c. 
See  52  &  53  Vict.  c.  63,  s.  20. 

(2.)  Where  the  owner  of  the  dwelling-house  or  his  residence  or  place 
of  business  is  not  known  to,  and  after  diligent  inquiry  cannot  be  found 
bv,  the  local  authority,  then  the  clerk  of  the  local  authority  may  serve 
the  notice  by  leaving  it,  addressed  to  the  owner,  with  some  occupier  of 
the  dwelling-house,  or  if  there  be  not  an  occupier,  then  by  causing  it  to 
be  put  up  on  some  conspicuous  part  of  the  dwelling-house. 

(3.)  Notice  served  upon  the  agent  of  the  owner  shall  be  deemed  notice 
to  the  owner. 

In  the  case  of  Ex  parte  Pilgrove,  "Times,"  27tli  May,  1892,  service  on  the  son  of  the 
owner,  who  managed  the  property  for  the  owner,  was  held  suificient. 


50.  Where  in  any  proceedings  under  this  part  of  this  Act  it  is  description  of 
necessary  to  refer  to  the  owner  of  any  dwelling-house,  it  shall  be  suffi-  °ee)jiii/," 
cient  to  designate  him  as  the  "  owner  "  thereof  without  name  or  further        °  ' 
description. 

This  provision  resembles  that  contained  in  section  267  of  the  Puljlic  Health  Act, 
1875,  ante,  p.  359.  If  the  owner  is  known  there  is  no  reason  why  his  name  should 
not  be  inserted. 


51.  (1.)  If  any  person,  being  the  occupier  of  any  dwelling-house,  I'^'^^^^y  fo"" 
prevents  the  owner  thereof,  or  being  the  owner  or  occupier  of  any  execution^of 
dwelling-house,  prevents  the  medical  officer  of  health,  or  the  officers.  Act. 
agents,  servants,  or  workmen  of  such  owner  or  officer  from  carrying  into 
effect  with  respect  to  the  dwelling-house  any  of  the  provisions  of  this 
part  of  this  Act,  after  notice  of  the  intention  so  to  do  has  been  given  to 
such  person,  any  court  of  summary  jurisdiction  on  proof  thereof  may 
order  such  person  to  permit  to  be  done  on  such  premises  all  things 
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Section  51.  requisite  for  carrying  into  effect,  with  respect  to  such  dwelling-house, 
the  provisions  of  this  part  of  this  Act. 

This  section  re-enacts  31  &  32  Vict.  c.  130,  s.  36. 

As  to  tlie  meaning  of  the  term  "  court  of  summary  jurisdiction,"  see  the  note  to 
section  47,  cmte,  p.  638. 

The  order  must  be  made  on  complaint,  and,  apparently,  the  defendant  must  be 
summoned. 

(2.)  If  at  the  expiration  of  ten  days  after  the  service  of  such  order 
such  person  fails  to  comply  therewith,  he  shall  for  every  day  during 
which  the  failure  continues  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  twenty  pounds  :  Provided  that  if  any  such  failure  is  by 
the  occupier,  the  owner,  unless  assenting  thereto,  shall  not  be  liable  to 
such  fine. 

As  to  the  recovery  of  the  fine,  see  section  90,  i^ost,  p.  654. 

The  proviso  seems  to  contemplate  a  case  where  an  order  has  been  made  on  an 
owner,  but  the  subsequent  failure  to  comply  with  the  order  is  not  attributable  to  the 
owner,  but  to  the  occupier. 

^cal°autho  ^  representation  from  the  medical  officer  of  health  of  any 

rity  by  county  county  submitted  to  the  county  council  and  forwarded  by  that  coimcil  to 
medical         the  local  authority  of  any  district  in  the  county,  not  being  a  borough  as 
Vict  by       Municipal  Corporations  Act,  1882,  shall,  for  the  purposes 

c.  50.         '  of  this  part  of  this  Act,  have  the  like  effect  as  a  representation  from  the 
medical  officer  of  health  of  the  district. 

This  section  seems  to  imply  that  the  medical  officer  of  a  county  council  appointed 
under  the  Local  Government  Act,  1888,  s.  17,  ante,  p.  501,  may  make  a  representation 
to  his  council  with  reference  to  unhealthy  houses  in  the  county,  and  not  in  any 
borough.  If  he  does  so  the  council  must  forward  the  representation  to  the  local 
authority,  who  must  thereupon  take  proceedings  upon  it  under  section  32,  ante,  p.  169, 
as  if  it  were  a  representation  made  to  them  by  their  own  medical  officer. 


PART  III. 

WoKKiNG  Class  LoDGiNG-HousEs.(a) 

Adoption  of  Part  III. 

Definition  of  53.  (!•)  The  expression  "  lodging-houses  for  the  working  classes," 
purposes  of  when  used  in  this  part  of  this  Act,  shall  include  separate  houses  or 
CkssesLod  "^o^^^ages  for  the  working  classes,  whether  containing  one  or  several 
in^^-Houses  ^'  tenements,  and  the  purposes  of  this  part  of  this  Act  shall  include  the 
Acts.  provision  of  such  houses  and  cottages, 

(a)  This  part  of  the  Act  to  some  extent  reproduces  the  Labouring  Classes  Lodging- 
Houses  Acts  (14  &  15  Vict.  c.  34 ;  29  &  30  Vict.  c.  28 ;  30  &  31  Vict.  c.  28),  as  amended 
by  48  &  49  Vict.  c.  72. 

(2.)  The  expression  "  cottage  "  in  this  part  of  this  Act  may  include  a 
garden  of  not  more  than  half  an  acre,  provided  that  the  estimated  annual 
value  of  such  garden  shall  not  exceed  three  pounds. 

The  expression  "estimated  annual  value"  is  an  unusual  one.  Annual  value  is 
generally  the  same  as  rateable  value.    See  Dohhs  v.  Grand  Junction  (Vaterworks 
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Company,  9  App.  Cas.  49 ;  53  L.  J.  Q.  B.  50 ;  49  L.  T.  (n.s.)  541  ;  32  W.  R.  433  ;  48  Note  to 
J.  P.  5.  Section  53. 

54.  This  part  of  tliis  Act  may  be  adopted  in  the  severa  1  districts  t^J^P^g^^^^j* 
mentioned  in  the  First  Schedule  to  this  Act  by  the  local  authorities  in  Act.'^^^  ^ 
that  behalf  in  that  schedule  mentioned  :  Provided  that  in  the  case  of  any 

rural  sanitary  district  in  England,  the  adoption  shall  be  only  after  such 
certificate  and  such  delay  as  hereinafter  mentioned. 

This  part  of  the  Act  is  not  in  force  in  any  district  nntil  it  is  adopted.  Except  in 
the  case  of  rural  sanitary  authorities,  as  to  whom  see  the  next  section,  no  provision  is 
made  Avith  reference  to  the  mode  of  adoption.  It  appears  only  to  be  necessary  in  the 
case  of  an  urban  authority  that  a  resolution  should  be  passed  formally  adopting  this 
part  of  the  Act. 

55.  (!•)  A  rural  sanitary  authority  in  any  district  desiring  to  adopt  Provisions  in 
this  part  of  this  Act  may  apply  to  the  county  council  of  the  county  in  ^^^Pj" 
which  the  area  hereinafter  mentioned  is  wholly  or  as  to  the  larger  part  sanitary 
thereof  in  extent  situate  for  the  certificate  required  for  such  adoption,  authority.(a) 
and  shall  specify  in  such  application  the  area  in  which  they  consider  that 
accommodation  is  necessary  for  the  housing  of  the  working  classes,  and 
thereupon  the  county  council  shall  direct  a  local  inquiry  to  be  held  by  a 
member  of  the  council,  or  any  officer  or  person  appointed  by  the  council 

for  the  purpose,  and  if  after  such  local  inquiry  the  person  holding  the 
inquiry  certifies  that  accommodation  is  necessary  in  such  area  for  the 
housing  of  the  working  classes,  and  that  there  is  no  probability  that  such 
accommodation  will  be  provided  without  the  execution  of  this  part  of  this 
Act,  and  that  having  regard  to  the  liability  which  will  be  incurred  by 
the  rates,  it  is,  under  all  the  circumstances,  prudent  for  the  said  authority 
to  undertake  the  provision  of  the  said  accommodation  xmder  the  powers 
of  this  part  of  this  Act,  the  county  coi;ncil  may,  if  they  think  fit,  publish 
that  certificate  in  one  or  more  local  newspapers  circulating  in  the  district, 
and  thereupon  the  sanitary  authority  may  adopt  this  part  of  this  Act : 
Provided  that — 

(a.)  Unless  the  county  council  state  in  publishing  such  certificate  that, 
by  reason  of  the  date  of  the  next  ordinary  election  of  members 
of  such  authority  or  otherwise,  an  emergency  renders  it  neces- 
sary to  adopt  this  part  of  this  Act  immediately,  such  adoption 
in  pursuance  of  the  certificate  shall  not  take  place  before  the 
ordinary  election  of  members  of  such  authority  which  is  held 
next  after  the  date  of  the  local  inquiry  •,(h)  and 

(5.)  After  the  end  of  twelve  months  from  the  date  of  the  certificate, 
this  part  of  this  Act  shall  not  be  adopted  without  a  fresh 
certificate  ;(c)  and 

(c.)  No  land  shall  be  acquired,  nor  buildings  erected  under  this  part  of 
this  Act  outside  of  the  area  mentioned  in  the  certificate  except 
after  a  fresh  application,  inquiry,  and  certificate. ((f) 

(a)  Under  the  corresponding  provisions  of  48  &  49  Vict.  c.  72,  s.  1,  the  application 
by  a  rural  authority  to  adopt  the  Labouring  Classes  Lodging-Houses  Acts  was  made 
to  the  Local  Government  Board,  who  thereupon  held  a  local  inquiry  by  one  of  their 
insjDectors.  Under  the  above  section  the  application  must  be  made  to  the  county 
council,  who  will  hold  a  local  inquiry  by  one  of  their  mend^ers  or  officers,  or  some 
other  person  appointed  for  the  purpose.  The  certificate  was  formerly  published  in 
tlie  London  Gazette ;  now  it  is  to  be  published  in  one  or  more  local  newspapers. 
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Note  to  (&)  The  election  of  members  of  rural  sanitary  authorities  takes  place  in  March  and 
Section  55.  April  of  each  year,  except  where  the  members  retire  together  at  the  end  of  every 
third  year  nnder  section  23  (6)  of  the  Local  Government  Act,  1894,  post.  In  order 
that  the  ratepayers  may  have  a  voice  in  determining  whether  this  part  of  the  Act 
should  be  adopted,  the  rural  authority  must  wait  until  after  the  ordinary  election 
subsequent  to  the  advertisement  of  the  certificate.  But  if  this  would  involve  a  long 
delay,  or  if,  for  any  other  reason,  the  county  council  think  the  adoption  should  take 
place  at  once,  they  may  insert  a  statement  to  that  effect  in  the  certificate,  and  there- 
upon the  rural  authority  may  forthwith  adopt  this  part  of  the  Act  without  waiting 
for  the  ordinary  election. 

(c)  The  rural  authority  are  not  bound  to  adopt  this  part  of  the  Act  even  after  the 
certificate,  but  if  they  fail  to  do  so  for  a  year,  they  must  apply  again  de  novo  for 
another  certificate. 

(d)  As  to  the  acquisition  of  land  and  the  erection  of  buildings,  see  sections  56 — 60, 
post.  The  certificate  must  specify  the  area,  and  if  it  is  desired  to  acquire  land  or 
erect  buildings  outside  that  area,  another  certificate  must  be  applied  for  and 
obtained. 

(2.)  Where  the  rural  sanitary  authority  think  it  just  that  the  burden 
of  the  expenses  of  the  execution  of  this  part  of  this  Act  should  be  borne 
by  some  contributory  place  or  places  (a)  only  in  their  district,  instead  of 
by  the  whole  of  their  district,  the  authority  may,  in  their  application  to 
the  county  council,  request  permission  to  limit  the  burden  of  such 
expenses  to  such  contributory  place  or  places,  and  thereupon  the  justice 
of  such  limitation  shall  be  inquired  into  at  the  local  inquiry,  {b)  and  the 
county  council,  if  satisfied  after  the  local  inquiry  that  the  circumstances 
of  the  contributory  place  or  places  and  of  the  rest  of  the  district  render 
such  limitation  just,  may  make  an  order  to  that  effect, (c)  and  thereupon 
the  expenses  of  the  execution  of  this  part  of  this  Act  in  the  area  men- 
tioned in  the  order  shall  be  borne  by  the  contributory  place  or  places 
named  in  the  order  instead  of  by  the  whole  district.  The  provisions  of 
this  enactment  with  respect  to  the  burden  of  the  expenses  shall  apply 
upon  every  application  for  a  fresh  certificate. 

(a)  A  contributory  place  is  the  area  within  which  special  expenses,  i.e.,  expenses 
which  fall  upon  part  only  of  the  district  are  raised.  It  is  in  general  a  parish  com- 
prised in  the  rural  district.  See  the  Public  Health  Act,  1875,  s.  229,  ante,  p.  308. 
The  necessity  for  lodging-houses  as  defined  by  section  53,  ante,  p.  640,  may  exist  only 
in  a  village  in  the  rural  district,  and  it  may  be  right  to  make  the  expense  fall  entirely 
or  partially  on  the  parish  or  other  area  benefited  instead  of  the  whole  district. 

(b)  As  to  this  inquiry,  see  sub-section  (1),  note  (a),  ante,  p.  641. 

(c)  This  is  an  order  of  the  county  council  made  after  the  certificate  and  indepen- 
dently of  it,  though  the  matter  must,  apparently,  be  reported  upon  to  the  county 
council  by  the  person  who  holds  the  local  inc[uiry. 

(3.)  Any  expenses  incurred  by  a  county  council  in  holding  a  local 
inquiry  under  this  part  of  this  Act  shall  be  a  simple  contract  debt  to  the 
council  from  the  rural  sanitary  authority,  and  shall  be  defrayed  as  part 
of  the  expenses  of  such  authority  in  the  execution  of  this  part  of  this 
Act. 

As  to  the  payment  of  expenses,  see  section  65,  post,  p.  645. 

Execution  of  Part  III.  hy  Local  Authority. 

kcruutho-  P^J"*  of  this  Act  has  been  adopted  in  any  district, 

rity.        "  loGdX  authority  shall  have  power  to  carry  it  into  execution  (subject 

to  the  provisions  of  this  part  of  this  Act  with  respect  to  rural  sanitary 
authorities) ,  and  for  that  purpose  may  exercise  the  same  powers,  whether 
of  contract  or  otherwise,  as  in  the  execution  of  their  duties  in  the  case  of 
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the  London  County  Council  under  the  Metropolis  Management  Act,  Section  56. 
1855,  and  the  Acts  amending  the  same,  or  in  the  case  of  sanitary  autho-  is  &  19  Vict, 
rities  under  the  Public  Health  Acts,  or  in  the  case  of  the  Commissioners  c.  120. 
of  Sewers  under  the  Acts  conferring  powers  on  such  Commissioners. 

Under  18  &  19  Vict.  c.  120,  s.  149,  the  London  Connty  Council  may  enter  into  all 
such  contracts  as  tliey  may  think  necessary  for  carrying  that  Act  into  execution. 

The  sections  of  the  Public  Health  Act,  1875,  relating  to  contracts  by  sanitary 
authorities,  are  sections  173 — 75,  ante,  p.  238. 

57.  Land  for  the  purposes  of  this  part  of  this  Act  may  be  ^'^i'^"^^*'^™ 
acquired  by  a  local  authority  in  like  manner  as  if  those  purposes  were  33    39  vict. 
purposes  of  the  Public  Health  Act,  1875,  and  sections  one  hundred  and  c.  .55. 
seventy-five  to  one  hundred  and  seventy-eight,  both  inclusive,  of  that 

Act  (relating  to  the  purchase  of  lands),  shall  apply  accordingly,  and 
shall,  for  the  purposes  of  this  part  of  this  Act,  extend  to  London  in  like 
manner  as  if  the  Commissioners  of  Sewers  and  London  County  Council 
respectively  were  a  local  authority  in  the  said  sections  mentioned,  and  a 
Secretary  of  State  were  substituted  for  the  Local  Government  Board. 

See  sections  175 — 78  of  the  Public  Health  Act,  1875,  ante,  p.  244.  It  should  be 
observed  that  iinder  these  sections  land  cannot  be  acquired  compulsorily,  except  by 
virtue  of  a  provisional  order  of  the  Local  Government  Board,  or  in  the  case  of  the 
London  authorities,  of  the  Secretary  of  State. 

Where  the  local  authority  acquire  land  under  this  section,  they  must  make  good 
any  deficiency  in  the  rates  under  section  133  of  the  Lands  Clauses  Act,  1845,  post. 
St.  Leonard's,  Shoreditch  (Vestry  of)  v.  London  County  Council,  ante,  p.  612. 

(2.)  The  local  authority  may,  if  they  think  fit,  contract  for  the  pur- 
chase or  lease  of  any  lodging-houses  for  the  working  classes  already  or 
hereafter  to  be  built  and  provided. 

(3.)  The  local  authority  may,  if  not  a  rural  sanitary  authority,  with 
the  consent  of  the  Local  Government  Board,  and  if  a  rural  sanitary 
authority,  with  the  consent  of  the  county  coimcil  of  the  county  in  which 
the  land  is  situate,  appropriate,  for  the  purposes  of  this  Act,  any  lodging- 
houses  so  purchased  or  taken  on  lease,  and  any  other  land  which  may  be 
for  the  time  being  vested  in  them,  or  at  their  disposal. 

The  two  preceding  sub-sections,  and  the  next  section,  are  re-enactments  of  14  &  15 
Vict.  c.  34,  ss.  35,  38. 

58.  The  trustees  of  any  lodging-houses  for  the  working  classes  for  l^ocal  autho- 
the  time  being  provided  in  any  district  by  private  subscriptions  or  other-  p„^g|Jase 
wise,  may,  with  the  consent  of  a  majority  of  the  committee  or  other  existing 
persons  by  whom  they  were  appointed  trustees,  sell  or  lease  the  lodging-  lodging- 
houses  to  the  local  authority  of  the  district,  or  make  over  to  them  the 
management  thereof. 

See  the  note  to  the  last  preceding  sub-section. 

59.  The  local  authority  may,  on  any  land  acquired  or  appropriated  Erection  of 
by  them,  erect  any  buildings  suitable  for  lodging-houses  for  the  working  Jj^Q^^g"^' 
classes,  and  convert  any  buildings  into  lodging-houses  for  the  working 
classes,  and  may  alter,  enlarge,  repair,  and  improve  the  same  respectively, 

and  fit  up,  furnish,  and  supply  the  same  respectively  with  all  requisite 
furniture,  fittings,  and  conveniences. 

This  section  re-enacts  14  &  15  Vict.  c.  34,  s.  36. 
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Note  to 
Section  59. 


Sale  and 
exchange  of 
lands. 


Under  this  section  the  local  authority  may  not  only  provide  lodging-houses,  which 
include  cottages  and  gardens  (see  section  53,  a7ite,  p.  640),  but  they  may  furnish  them 
when  provided. 

60.  local  authority  may,  if  not  a  rural  sanitary  authority,  with  the 
consent  of  the  Local  Grovernment  Board,  and  if  a  rural  sanitary  authority, 
with  the  consent  of  the  county  council  of  the  county  in  which  the  land  is 
situate,  sell  any  land  vested  in  them  for  the  purposes  of  this  part  of  this 
Act,  and  apply  the  proceeds  in  or  towards  the  purchase  of  other  land 
better  adapted  for  those  purposes,  and  may  in  like  manner  and  with  the 
like  consent  exchange  any  land  so  vested  in  them  for  land  better  adapted 
to  the  purposes  of  this  part  of  this  Act,  either  with  or  without  papng  or 
receiving  any  money  for  equality  of  exchange. 

This  is  a  re-enactment  of  14  &  15  Vict.  c.  34,  s.  42. 


Management 
to  be  vested 
in  local 
authority. 


Bye-laws  for 
regulation  of 
lodging- 
houses. 


Disqualifica- 
tion of 
tenants  of 
lodging- 
houses  on 
receiving 
parochial 
relief. 


Management  of  Lodging-houses. 

61.  The  general  management,  regulation,  and  control  of  the 
lodging-houses  established  or  acquired  by  a  local  authority  under  this 
part  of  this  Act  shall  be  vested  in  and  exercised  by  the  local  authority. 

(2.)  The  local  authority  may  make  such  reasonable  charges  for  the 
tenancy  or  occupation  of  the  lodging-houses  proAaded  under  this  part  of 
this  Act  as  they  may  determine  by  regulations. 

Eegulations  must  not  be  confounded  with  bye-laws.  The  latter  require  confirma- 
tion (see  section  84,  post,  p.  653)  ;  the  former  do  not,  and  they  may  be  altered  from 
time  to  time  without  the  consent  or  approA^al  of  any  superior  authority. 

62.  The  local  authority  may  make  bye-laws  for  the  manage- 
ment, use,  and  regulation  of  the  lodging-houses,  and  it  shall  be  obligatory 
on  the  local  authority,  except  in  the  case  of  a  lodging-house  which  is 
occupied  as  a  separate  dwelling,  by  such  bye-laws  to  make  sufficient 
provision  for  the  several  purposes  expressed  in  the  Sixth  Schedule  to 
this  Act. 

As  to  the  making  of  bye-laws,  see  section  84,  post,  p.  653.  Bye-laws  must  be  made  for 
the  purposes  mentioned  in  Schedule  VI.,  post,  except  in  the  case  of  a  lodging-house 
occupied  as  a  separate  dwelling,  such  as  a  cottage  (see  section  53,  ante,  p.  640).  It 
is  optional  with  the  local  authority  to  make  bye-laws  for  other  purposes  of  manage- 
ment, &c. 

(2.)  A  printed  copy  or  sufficient  abstract  of  the  bye-laws  relating  to 
the  management,  use,  and  regulation  of  the  lodging-houses  shall  be  put 
up,  and  at  all  times  kept  in  every  room  therein. 

The  copy  or  abstract  must  be  hung  up  in  every  room,  not  merely  in  every  separate 
tenement. 

63.  Any  person  who,  or  whose  wife  or  husband,  at  any  time  while 
such  person  is  a  tenant  or  occupier  of  any  such  lodging-house,  or  any 
part  of  such  a  lodging-house,  receives  any  relief  under  the  Acts  relating 
to  the  relief  of  the  poor  other  than  relief  granted  on  account  only  of 
accident  or  temporary  illness,  shall  thereupon  be  disqualified  for  con- 
tinuing to  be  such  a  tenant  or  occupier. 

This  is  a  re-enactment  of  14  &  15  Vict.  c.  34,  s.  49.  Its  object  appears  to  be  to 
prevent  the  occupation  of  a  lodging-house  to  be  in  any  way  associated  wath  the  receipt 
of  relief.  It  will,  apparently,  be  the  duty  of  the  local  authority  to  turn  out  any 
tenant  who  receives  relief.  Relief  to  a  wife,  or  a  child  under  sixteen,  is  relief  to  the 
husband  or  father,  as  the  case  may  be.    4  &  5  Will.  4,  c.  76,  s.  56, 
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Q^.  Whenever  any  lodging-houses  estabHshed  for  seven  years  or  Section  64. 
upwards  under  the  authority  of  this  part  of  this  Act  are  determined  by  wheiilodg- 
the  local  authoi'ity  to  be  unnecessary  or  too  expensive  to  be  kept  up,  the  ing-houses 
local  authority  may,  if  not  a  rural  sanitary  authority,  with  the  consent  of  ex"ensT7*^ 
the  Local  Government  Board,  and  if  a  rural  sanitary  authority,  with  the  they^may  be*^ 
consent  of  the  county  council  of  the  county  in  which  the  lodging-houses  sold, 
are  situate,  sell  the  same  for  the  best  price  that  can  reasonably  be 
obtained  for  the  same,  and  the  local  authority  shall  convey  the  same 
accordingly. 

This  section  replaces  14  &  15  Vict.  c.  34,  s.  49. 

If  lodging-houses  are  once  established,  they  must  be  kept  up  for  at  least  seven 
years.  After  the  seven  years  they  may  be  discontinued  if  they  turn  out  to  be 
unnecessary  or  too  expensive. 

Expenses  and  Borroioing  of  Local  Authorities. 

65.  -A-U  expenses  inciirred  by  a  local  authority  in  the  execution  of  this  Payment  of 
part  of  this  Act  shall  be  defrayed—  expenses. 

(i.)  In  the  case  of  an  authority  in  the  administrative  county  of 
London,  out  of  the  Dwelling-House  Lnprovement  Fund  under 
Part  I.  of  this  Act  ;(a) 

(ii.)  In  the  case  of  an  urban  sanitary  authority,  as  part  of  the  general 
expenses  of  their  execution  of  the  Public  Health  Acts  and 

(iii.)  In  the  case  of  a  rural  sanitary  authority,  as  special  expenses 
incurred  in  the  execution  of  the  Public  Health  Acts,  and,  save 
where  the  burden  of  such  expenses  is,  by  order  of  the  county 
council  who  published  the  certificate,  to  be  borne  by  one  con- 
tributory place  only,  shall  be  deemed  to  be  incurred  for  the 
common  benefit  of  all  the  contributory  places  liable  to  bear 
such  expenses. (c) 

Provided  that  if,  on  the  application  of  the  rural  sanitary  authority,  it 
is  so  declared  at  the  time  of  the  pubHcation  of  the  certificate  ((?)  by  the 
county  council  who  pubhshed  the  same,  then  the  said  expeuses(^)  of  the 
rural  sanitary  authority  shall  be  defrayed  as  general  expenses  of  the  said 
authority  in  the  execution  of  the  Public  Health  Acts,  and  if  such  expenses 
are  not  to  be  borne  by  the  whole  of  the  district,  shall  be  paid  out  of  a 
common  fund  to  be  raised  in  manner  provided  by  the  Public  Health  Act, 
1875,  but  as  if  the  contributory  places  which  are  to  bear  those  expenses 
constituted  the  whole  of  the  district.(/) 

(a)  As  to  this  fund,  see  section  24,  ante,  p.  614. 

(6)  See  sections  207—8  of  the  Public  Health  Act,  1875,  anfe,  p.  276. 

(c)  The  effect  of  this  provision  is  as  follows  : — General  expenses  of  a  rural  authority 
are  payable  out  of  the  poor  rate,  which  is  levied  on  houses  and  land  equally.  Special 
expenses,  however,  are  levied  by  means  of  a  separate  rate,  and  for  the  purposes  of 
that  rate,  tithes,  land,  railway,  and  canal  jiroperty  are'  assessed  at  one-foiuth  only  of 
the  rate  in  the  pound,  i^ayable  in  resjiect  of  houses  and  other  property.  See  the  \>vo- 
visions  of  section  230  of  the  Public  flealth  Act,  ante,  p.  310.  These  special  expenses 
are  to  be  deemed  as  incurred  for  all  contributory  places  in  the  district,  unless  the 
county  council  order  them  to  be  borne  by  some  only  of  such  contributory  places. 

{cl)  As  to  the  certificate  here  referred  to,  see  section  55,  ante,  p.  641. 

(e)  See  note  (c),  supra. 

if)  Even  if  the  expenses  are  ordered  to  be  general  expenses,  the  burden  of  them 
may  be  confined  to  part  only  of  the  district.  In  such  a  case,  a  common  fund  must 
be  formed  to  which  each  contributory  place  will  contribute  out  of  the  poor  rate  a  sum 
proportionate  to  its  rateable  value.  See  section  229  of  the  Public  Health  Act,  1875, 
ante,  p.  308. 
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sioners. 


Section  66.      QQ^  The  London  County  Council  and  the  Commissioners  of  Sewers 
Borromng     i^^ay  borrow  for  the  purpose  of  the  execution  of  this  part  of  this  Act,  in 
for  purposes    like  manner  and  subject  to  the  like  conditions  as  they  may  borrow  for  the 
of  Part  III.     purposes  of  Part  I.  of  this  Act,  and  a  sanitary  authority  may  borrow  for 
the  purpose  of  the  execution  of  this  part  of  this  Act  in  like  manner  and 
subject  to  the  like  conditions  as  for  the  purpose  of  defraying  the  above- 
mentioned  general  or  special  expenses. 

As  to  the  power  of  the  London  County  Conncil  and  the  Commissioners  of  Sewers 
to  borrow  for  the  purposes  of  Part  I.,  see  section  25,  ante,  p.  615. 

A  sanitary  authority  may  borrow  in  manner  provided  by  the  Public  Health  Act, 
1875,  ss.  233—243,  ante,  p.  314. 

Loans  to  and  Powers  of  CoiJij^anies,  Societies,  and  Individuals. 

67.  111  addition  to  the  powers  conferred  upon  them  by  any  other 
Loans  by  enactmentjfa)  the  Public  Works  Loan  Commissioners  may,  out  of  the 
Public  Works  fimds  at  their  disposal,  advance  on  loan  to  any  such  body  or  proprietor 
as  hereinafter  mentioned  ;  namely, — 

(a.)  Any  railway  company,  or  dock  or  harbour  company,  or  any  other 
company,  society,  or  association  established  for  the  purpose  of 
constructing  or  improving,  or  of  facilitating  or  encouraging 
the  construction  or  improvement  of  dwellings  for  the  working 
classes,  or  for  trading  or  manufacturing  purposes(&)  (in  the 
course  of  whose  business,  or  in  the  discharge  of  whose  duties, 
persons  of  the  working  classes  are  employed)  ; 
(b.)  Any  private  person  entitled  to  any  land  for  an  estate  in  fee  simple, 
or  for  any  term  of  years  absolute  whereof  not  less  than  fifty 
years  shall,  for  the  time  being,  remain  unexpired  ; 
and  any  such  body  or  proprietor  may  borrow  from  the  Public  Works 
Loan  Commissioners  such  money  as  may  be  required  for  the  purpose  of 
constructing  or  improving,  or  of  facilitating  or  encouraging  the  construc- 
tion or  improvement  of  dwellings  for  the  working  classes,  (c) 

(a)  The  Commissioners  might,  perhai:)S,  have  lent  money  for  the  purposes  of  this 
part  of  the  Act  under  the  Public  Works  Loans  Act,  1875  (38  &  39  Vict.  c.  89,  s.  9, 
post). 

(b)  As  to  the  power  of  a  railway  or  trading  company  to  erect  dwellings,  &c.,  see 
section  68,  post. 

(c)  As  to  the  rate  of  interest  on  such  loans,  see  section  83,  post,  p.  652. 


38  &  39  Vict. 


(2.)  Such  loans  shall  be  made  in  manner  provided  by  the  Public 
Works  Loans  Act,  1875, (a)  subject  to  the  following  provisions  :— 
c.  89.  (a.)  Any  such  advance  may  be  made  whether  the  body  or  proprietor 

receiving  the  same  has  or  has  not  power  to  borrow  on  mortgage 
or  otherwise,  independently  of  this  Act  ;  but  nothing  in  this 
Act  shall  repeal  or  alter  any  regulation,  statutory  or  otherwise, 
whereby  any  company  may  be  restricted  from  borrowing  until 
a  definite  portion  of  capital  is  subscribed  for,  taken,  or  paid  up. 
(6.)  The  period  for  the  repayment  of  the  fums  advanced  shall  not 

exceed  forty  j^ears. 
(c.)  No  money  shall  be  advanced  on  mortgage  of  any  land  or  dwellings 
solely,  unless  the  estate  therein  proposed  to  be  mortgaged  shall 
be  either  an  estate  in  fee  simple,  or  an  estate  for  a  term  of  years 
absolute,  whereof  not  less  than  fifty  years  shall  be  unexpired  at 
the  date  of  the  advance. 
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(d.)  The  money  advanced  on  the  security  of  a  mortgage  of  any  land  Section  67. 
or  dwellings  solely  shall  not  exceed  one  moiety  of  the  value,  to 
be  ascertained  to  the  satisfaction  of  the  Public  Works  Loan 
Commissioners,  of  the  estate  or  interest  in  such  land  or  dwel- 
lings proposed  to  be  mortgaged  ;  but  advances  may  be  made  by 
instalments  from  time  to  time  as  the  building  of  the  dwellings 
on  the  land  mortgaged  progresses,  so  that  the  total  advanced  do 
not  at  any  time  exceed  the  amount  aforesaid  ;  and  a  mortgage 
may  be  accordingly  made  to  secure  such  advances  so  to  be 
made  from  time  to  time. (6) 
(a)  See  this  Act,  post. 

(6)  The  whole  of  this  sub-section  is  taken  from  29  Vict.  c.  28,  s.  4. 

(3.)  For  the  purpose  of  constructing  or  improving  or  facilitating  or 
encouraging  the  construction  or  improvement  of  dwellings  for  the 
working  classes,  every  such  body  as  aforesaid  is  hereby  authorised  to  pur- 
chase, take,  and  hold  land,  and  if  not  already  a  body  corporate  shall,  for 
the  purpose  of  holding  such  land  under  this  part  of  this  Act,  and  of  suing 
and  being  sued  in  respect  thereof,  be  nevertheless  deemed  a  body  cor- 
porate with  perpetual  succession. 

This  clause  creates  an  exception  to  the  Mortmain  Act  (51  &  52  Vict.  c.  42),  s.  1. 
See,  also,  the  provisions  of  53  &  54  Vict.  c.  16,  in  the  Appendix.  The  provision  that 
the  body  shall  be  incorporated  for  one  purpose  only  is  singular. 

68.  ^iiy  railway  company,  or  dock  or  harbour  company,  or  any  Powers  to 
other  company,  society,  or  association,  established  for  trading  or  manu-  companies, 
facturing  purposes,  in  the  course  of  whose  business,  or  in  the  discharge 

of  whose  duties,  persons  of  the  working  classes  are  employed,  may  and 
are  hereby  (notwithstanding  any  Act  of  Parliament,  or  charter,  or  any 
rule  of  law  or  equity  to  the  contrary)  authorised  at  any  time  to  erect, 
either  on  their  own  land  or  on  any  other  land  (which  they  are  hereby 
authorised  to  purchase  and  hold  for  the  purpose,  and  to  pay  for  out  of  any 
funds  at  their  disposal),  dwellings  for  the  accommodation  of  all  or  any 
of  the  persons  of  the  working  class  employed  by  them. 

This  provision  is  a  re-enactment  of  29  Vict.  c.  28,  s.  8.  But  for  it,  a  company 
might  not  have  had  power  to  erect  dwellings  under  this  part  of  the  Act.  Cottages 
built  by  the  company  for  their  workmen  are  not  exempt  from  bye-laws  as  to  new 
buildings  by  reason  of  the  last  provision  in  section  157  of  the  Public  Health  Act, 
1875.  Alanchester,  Sheffield,  and  Lincolnshire  Railivay  Company  v.  Barnsley  Union,  ante, 
p.  217.    As  to  the  power  of  the  company  to  borrow,  see  section  67  (2),  ante,  p.  646. 

69.  -^Qy  commissioners  of  waterworks,  trustees  of  waterworks,  water  Power  to 
companies,  gas  companies,  and  other  corporations,  bodies,  and  persons  ^^'^ 
having  the  management  of  any  waterworks,  reservoirs,  w^ells,  springs,  or  panies™o 
streams  of  water,  and  gasworks  respectively,  may,  in  their  discretion,  supply  water 
grant  and  furnish  supplies  of  water  or  gas  for  lodging-houses  provided  f",'^  *° 
under  this  part  of  this  Act,  either  without  charge  or  on  such  other  houTe"f' 
favourable  terms  as  they  think  fit. 

This  is  a  re-enactment  of  14  &  15  Vict.  c.  34,  s.  39.  It  will  enaljle  a  local 
authority  who  supply  water  or  gas,  to  give  a  gratuitous  supply  to  any  lodging- 
houses  provided  by  them,  or  by  any  other  body  or  person  under  this  part  of  the  Act. 

70.  A  lodging-house  established  in  any  district  under  this  part  of 

this  Act  shall  be,  at  all  times,  open  to  the  inspection  of  the  local  houses'!™^' 
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Section  70."  authority  of  that  district,  or  of  any  officer  from  time  to  time  authorised 
by  such  authority. 

Application        71.  -^nj  fine  for  the  breach  of  any  bye-law  under  this  part  of  this 
of  penalties,    ^ct  shall  be  paid  to  the  credit  of  the  funds  out  of  which  the  expenses  of 
this  part  of  this  Act  are  defrayed. 

As  to  the  fund  out  of  wliich  these  expenses  are  to  be  defrayed,  see  section  65, 
ante,  p.  645. 


PART  IV. 


Limit  of  area 
to  be  dealt 
with  on 
official  repre- 
sentation. 


Supplemental. 

72.  Where  an  official  representation  made  to  the  London  County 
Council  in  pursuance  of  Part  I.  of  this  Act  relates  to  not  more  than  ten 
houses,  the  liondon  County  Council  shall  not  take  any  proceedings  on 
such  representation,  but  shall  direct  the  medical  officer  of  health  making 
the  same  to  represent  the  case  to  the  local  authority  under  Part  II.  of 
this  Act,  and  it  shall  be  the  duty  of  the  local  authority  to  deal  with  such 
case  in  manner  provided  by  that  part  of  this  Act. 

This  section  applies  only  to  London.  An  official  representation  under  Part  T. 
is  made  under  section  5,  ante,  p.  602.  That  under  Part  II.  is  made  under  sections  30 
and  31,  «n<e,  p.  618. 

This  section  and  the  next  one  are  amendments  of  48  &  49  Vict.  c.  75,  s.  5. 


Provisions  as 
to  parts  of 
Act  under 
which  reports 
are  to  be 
dealt  with  in 
county  of 
London. 


73.  (!•)  Ill  either  of  the  following  cases  : — 

(a.)  Where  a  medical  officer  of  health  has  represented  to  any  local 
authority  in  the  county  of  London  under  Part  II.  of  this  Act 
that  any  dwelling-houses  are  in  a  condition  so  dangerous  or 
injurious  to  health,  as  to  be  unfit  for  human  habitation, (a)  or 
that  the  pulling  down  of  any  obstructive  buildings  would  be 
expedient, (&)  and  such  authority  resolve  that  the  case  of  such 
dwelling-houses  or  buildings  is  of  such  general  importance  to 
the  county  of  London  that  it  should  be  dealt  with  by  a  scheme 
under  Part  I.  of  this  Act  ;  or 
{b.)  Where  an  official  representation  as  mentioned  in  Part  I.  of  this 
Act  has  been  made  to  the  London  County  Council  (c)  in 
relation  to  any  houses,  courts,  or  alleys  within  a  certain  area, 
and  that  council  resolve  that  the  case  of  such  houses,  courts, 
or  alleys  is  not  of  general  importance  to  the  county  of  London, 
and  should  be  dealt  with  under  Part  II.  of  this  Act  ; 
such  local  authority  or  council  may  submit  such  resolution  to  a  Secretary 
of  State,  and  thereupon  the  Secretary  of  State  may  appoint  an  arbitrator, 
and  direct  him  to  hold  a  local  inquiry,      and  such  arbitrator  shall  hold 
such  inquiry,  and  report  to  the  Secretary  of  State,  as  to  whether,  having 
regard  to  the  size  of  the  area,  to  the  number  of  houses  to  be  dealt  with, 
to  the  position,  structure,  and  sanitary  condition  of  such  houses,  and  of 
the  neighbourhood  thereof,  and  to  the  provisions  of  Part  I.  of  this  Act, 
the  case  is  either  wholly  or  partially  of  any  and  what  importance  to  the 
county  of  London,  with  power  to  such  arbitrator  to  report  that  in  the 
event  of  the  case  being  dealt  with  under  Part  II.  of  this  Act,  the  Loudon 
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County  Council  ought  to  make  a  contribution  in  respect  of  tire  expense  Section  73. 
of  dealing  with  the  case.(e) 

(a)  Such  a  representation  is  made  under  section  30,  ante,  p.  618. 
(&)  As  to  obstructive  buildings,  see  section  38,  ante,  p.  624. 

(c)  This  official  representation  is  made  under  section  5,  ante,  p.  602. 

(d)  As  to  local  inquiries,  see  section  85,  posi,  p.  653. 

(e)  As  to  this  contribution,  see  section  46  (7),  ayitc,  p.  637. 

(2.)  The  Secretary  of  State,  after  considering  the  report  of  the 
arbitrator,  may,  according  as  to  him  seems  just,  decide  that  the  case  shall 
be  dealt  with  either  under  Part  II.  of  this  Act,  or  under  Part  I.  of  this 
Act,  and  the  medical  officer  of  health  or  other  proper  officer  shall 
forthwith  make  the  representation  necessary  for  proceedings  in 
accordance  with  such  decision. 

The  medical  officer  will  accordingly  report  under  section  5,  or  under  section  30, 
according  as  the  decision  is  to  proceed  under  Part  I.  or  Part  II. 

74.  (!■)  The  Settled  Land  Act,  1882,  shall  be  amended  as  follows  : — -  Amendment 
(a.)  Any  sale,  exchange,  or  lease  of  land  in  pursuance  of  the  said  Act,  '^^^^  ^  gg 
when  made  for  the  purpose  of  the  erection  on  such  land  of    reo-ards ' 
dwellings  for  the  working  classes,  may  be  made  at  such  price,  erection  of 
or  for  such  consideration,  or  for  such  rent,  as  haviup;  regard  to  bi"\dings  for 
the  said  purpose,  and  to  all  the  circumstances  of  the  case,  is  the  classes.(«) 
best  that  can  be  reasonably  obtained,  notwithstanding  that  a 
higher  price,  consideration,  or  rent  might  have  been  obtained  if 
the  land  were  sold,  exchanged,  or  leased  for  another  purpose. (6) 
(^b.)  The  improvements  on  which  capital  money  may  be  expended, 
enumerated  in  section  twenty-five  of  the  said  Act,  and  referred 
to  in  section  thirty  of  the  said  Act,  shall  in  addition  to  cottages 
for  labourers,  farm  servants,  and  artizans,  whether  employed 
on  the  settled  land  or  not,  include  any  dwellings  available  for 
the  working  classes,  the  building  of  which  in  the  opinion  of 
the  Court,  is  not  injurious  to  the  estate. (c) 

(a)  This  section  is  simply  a  re-enactment  of  48  &  49  Vict.  c.  72,  s.  11. 

(6)  The  Settled  Land  Act,  1882,  s.  3,  enabled  a  tenant  for  life  to  sell  or  exchange 
any  settled  land.  Eveiy  sale,  however,  had  to  be  made  at  the  best  price  that  could 
reasonably  be  obtained,  and  every  such  exchange  for  the  best  consideration  in  land, 
or  in  land  and  money,  that  could  reasonably  be  obtained  (section  4).  By  section  6,  a 
tenant  for  life  was  empowered  to  make  building  leases  for  ninety-nine  years,  mining 
leases  for  sixty  years,  and  other  leases  for  twenty-one  years.  By  section  7,  such 
leases  were  to  reserve  the  best  rent  that  could  reasonably  be  obtained,  regard  being 
had  to  any  fine  taken,  and  to  any  money  laid  out  or  to  be  laid  out  for  the  benefit  of 
the  settled  land,  and  generally  to  the  circumstances  of  the  case.  The  text  relaxes 
these  requirements  in  the  case  of  sales,  exchanges,  and  leases  by  tenants  for  life  when 
the  lands,  which  are  the  subject  of  such  sale,  &c.,  are  sold,  exchanged,  or  leased  for 
the  purposes  of  the  Act.  In  such  cases  it  is  not  the  best  price  or  rent  which  could 
be  obtained,  but  the  best  jjrice  or  rent  which  could  be  obtained  having  regard  to  the 
object  of  the  sale,  &c.,  which  must  be  secured  by  the  tenant  for  life. 

(c)  The  Settled  Land  Act,  1883,  s.  85,  contains  a  long  list  of  improvements 
authorised  to  be  made  by  the  Act,  and  to  be  paid  for  out  of  the  capital  money 
arising  out  of  the  sale  of  land  under  the  Act,  &c.  Of  these  improvements  No.  X. 
consists  of  "  cottages  for  labourers,  farm  servants,  and  artisans  employed  on  the 
settled  land  or  not."    This  provision  is  now  extended  as  stated  in  the  text. 

By  section  18  of  the  Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  the  provisions  of 
section  11  of  the  Housing  of  the  Working  Classes  Act,  1885  (48  &  49  Vict.  c.  72), 
and  of  any  enactment  which  may  be  substituted  therefor  {i.e.,  the  text),  shall  have 
effect  as  if  the  expression  "  working  classes  "  included  all  classes  of  persons  who  earn 
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Note  to  their  livelihood  by  wages  or  salaries  ;  provided  that  this  section  shall  apply  only  to 
Section  74.  buildings  of  a  rateable  value  not  exceeding  100/.  per  annum. 

(2.)  Any  body  corporate  holding  land  may  sell,  exchange,  or  lease 
the  laud  for  the  purpose  of  the  erection  of  dwellings  for  the  v^rorking 
classes  at  such  price,  or  for  such  consideration,  or  for  such  rent  as, 
having  regard  to  the  said  purpose,  and  to  all  the  circumstances  of  the 
case,  is  the  best  that  can  reasonably  be  obtained,  notwithstanding  that  a 
higher  price,  consideration,  or  rent  might  have  been  obtained  if  the  land 
were  sold,  exchanged,  or  leased  for  another  purpose. 

This  will  apply  not  only  to  a  municipal  corporation,  but  also  to  corporate  bodies 
capable  of  holding  lands,  such  as  colleges,  hospitals,  &c.  Without  the  provision  in 
the  text,  these  bodies,  holding,  as  they  do,  land  upon  trust,  could  not  have  sold 
except  at  the  best  market  price. 


Condition  to  "75.  In  any  contract  made  after  the  fourteenth  day  of  August,  one 
be  implied  on  thousand  eight  hundred  and  eighty-five,  for  letting  for  habitation  by 
for  the  persons  of  the  working  classes  a  house  or  part  of  a  house,  there  shall  be 

working        implied  a  condition  that  the  house  is,  at  the  commencement  of  the 
classes.         holding,  in  all  respects  reasonably  fit  for  human  habitation.    In  this 
section  the  expression  "  letting  for  habitation  by  persons  of  the  working- 
classes  "  means  the  letting  for  habitation  of  a  house  or  part  of  a  house  at 
a  rent  not  exceeding  in  England  the  sum  named  as  the  limit  for  the 
32  &  33  Vict,  composition  of  rates  by  section  three  of  the  Poor  Kate  Assessment  and 
°'  Collection  Act,  1869,  and  in  Scotland  or  Ireland  four  pounds. 

The  general  rule  of  law  is,  that  there  is  no  implied  covenant  by  the  lessor  of  a 
house  that  is  reasonably  fit  for  habitation.  Hart  v.  Windsor,  12  M.  &  W.  68  ;  Sutton 
V.  Temple,  ib.  52  ;  Keates  v.  Earl  Gadogan,  10  C.  B.  591  ;  Murray  Bartram  v.  Aldous, 
2  T.  L.  R.  237.  If,  however,  the  contract  be  induced  by  an  express  undertaking 
that  the  drains  are  in  order,  specific  performance  will  not  be  granted.  Tofield  v. 
Roberts,  10  T.  L.  R.  437.  And  the  general  rule  does  not  apply  to  a  furnished 
house.  It  is  an  implied  condition  in  the  letting  of  a  furnished  house  that  it  is 
reasonably  fit  for  habitation  ;  if  it  be  not,  e.g.,  if  it  is  greatly  infested  with  bugs,  the 
tenant  may  quit  without  notice,  and  an  action  will  not  lie  for  use  and  occupation. 
Smith  V.  Marrable,  11  M.  &  W.  5  ;  Campbell  v.  Lord  Wenloch,  4  F.  &  F.  717.  The 
defendant  agreed  to  rent  the  plaintiff's  furnished  house  for  a  term  of  three  months 
from  the  7th  of  May,  but  having,  at  the  beginning  of  the  intended  tenancy,  dis- 
covered that  the  house  was,  owing  to  defective  drainage,  unfit  for  habitation  refused 
to  occupy.  The  plaintiff  repaired  the  drains,  and  on  the  26th  May  tendered  the 
house  in  a  wholesome  condition  to  the  defendant,  who  refused  to  occupy  or  pay  any 
rent.  The  plaintiff  having  sued  for  the  rent  and  for  use  and  occupation,  it  was  held 
that  the  state  of  the  house  at  the  beginning  of  the  intended  tenancy  entitled  the 
defendant  to  rescind  the  contract,  and  that  he  was  not  liable  for  the  rent  or  for  the 
use  and  occupation.  Wilson  v.  Finch  Hatton,  2  Ex.  D.  336  ;  46  L.  J.  Ex.  489  ;  36 
L.  T.  (n.s.)  473  ;  25  W.  R.  537  ;  41  J.  P.  583.  And  see,  on  the  same  point, 
Harrison  v.  Malet,  3  T.  L.  R.  58  ;  Bunn  v.  Harrison,  ib.  146  ;  Gharsley  v.  Jones,  53 
J.  P.  280  ;  5  T.  L.  R.  412.  One  who  has  agreed  to  take  a  furnished  house  is  not 
bound  to  fulfil  his  contract  if  the  house  be  infected  with  measles  at  the  date  fixed 
for  the  commencement  of  the  tenancy.  If  in  such  a  case  the  lessor  sue  for  rent,  he 
must  show,  to  entitle  him  to  succeed,  that  the  house  was,  in  fact,  in  a  fit  state  for 
human  habitation  at  the  date  fixed  for  the  commencement  o£  the  term,  notwith- 
standing a  previous  intimation  by  the  tenant  of  his  intention  to  repudiate  the 
contract.  Bird  v.  Lord  Greville,  1  C.  &  E.  317  (per  Field,  J.)  ;  Daivson  v.  Glementson, 
1  T.  L.  R.  295  ;  Harrison  v.  Malet,  3  T.  L.  R.  58.  But  a  tenant  is  not  justified  in 
determining  a  tenancy  of  a  furnished  house  because,  during  the  term,  a  portion  of 
the  plastering  of  the  ceilings  (which  were  cracked  and  fractured  at  the  commence- 
ment of  the  tenancy)  fell  in  one  room,  and  the  plastering  of  the  ceilings  in  other 
rooms  was  unsound  and  liable  to  fall.  On  a  letting  of  a  furnished  house,  the  implied 
term  that  it  shall  be  fit  for  human  habitation  only  applies  to  the  condition  of  the 
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premises  at  the  commencement  of  tlie  tenancy.    Maclean  v.  Gorrie,  2  T.  L.  R.  361      Note  to 
(per  Stephen,  J.);  Sarson  v.  Roherts,  [1895],  2  Q.  B.  395;  59  J.  P.  451;  11  Section  75. 
T.  L.  R.  515. 

It  will  be  seen  that  the  provision  in  tlie  text  creates  an  implied  warranty  similar 
to  tliat  now  existing  in  tlie  case  of  furnished  houses.  It  has  been  held  that  a  tenant 
has,  under  this  section,  a  right  to  sue  his  landlord  for  damages  for  injuries  caused  by 
the  premises  not  being  reasonably  fit  for  human  habitation,  owing  to  any  defective 
state  of  repair.  Walker  y.Hohhs,  23  Q.  B.  D.  458  ;  59  L.  J.  Q.  B.  93  ;  61  L.  T.(]sr.s.) 
688  ;  38  W.  R  63  ;  54  J.  P.  199  ;  5  T.  L.  R.  640. 

When  the  above  section  was  first  introduced  into  Parliament,  it  was  general,  and 
applied  to  all  leases  and  lettings  of  dwelling-houses,  irrespective  of  value.  As  it 
now  stands,  however,  it  applies  only  to  houses  or  parts  of  houses  let  at  the  rents 
mentioned  in  32  &  33  Vict.  c.  41,  s.  3,  viz.  :  in  the  metropolis  (inclusive  of  the  City 
of  London),  at  a  rent  not  exceeding  Wl.  ;  in  Liverpool,  13/.  ;  in  Manchester  and 
Birmingham,  10/.  ;  and  elsewhere,  8/.  This  limitation  seems  to  have  been  lost  sight 
of  in  Walker  v.  Hohhs,  supra. 

76.  (!•)  The  London  County  Council  may,  with  the  consent  of  a  Medical 
Secretary  of  State,  at  any  time  appoint  one  or  more  legally  qualified  '^^f^  °^ 
practitioner  or  practitioners,  with  such  remuneration  as  they  think  tit,  county  of 
for  the  purpose  of  carrying  into  effect  any  part  of  this  Act.  London. 

The  London  County  Council  have,  like  every  other  county  council,  power  to 
appoint  a  medical  officer  of  health  under  section  17  of  the  Local  Government  Act, 
1888,  ante,  p.  501.  Under  this  section,  they  may  apppoint  one  or  more  medical 
officers,  whose  duties  will  be  limited  to  carrying  into  effect  any  part  of  this  Act. 

As  to  the  meaning  of  the  term  "  legally  qualified  medical  practitioner,"  see  the 
note  to  the  Local  Government  Act,  1888,  s.  18,  ante,  p.  501. 

(2.)  Any  medical  officer  of  health  appointed  by  the  London  County 
Council,  and  any  officer  appointed  under  this  section  by  the  London 
County  Cotmcil,  shall  be  deemed  to  be  a  medical  officer  of  health  of  a 
local  authority  within  the  meaning  of  this  Act. 

As  to  the  meaning  of  the  term  "  local  authority,"  see  section  92,  post,  p.  654.  Such 
a  medical  officer  may  act  under  Part  II.  of  this  Act,  though,  for  purposes  of  that 
part,  the  London  County  Council  may  not  be  the  local  authority. 

77.  Any  person   authorised   by  the   local   authority  may  at  all  Power  to  local 
reasonable  times  of  the  day,  on  giving  twenty-four  hours'  notice  in  enter"ami*° 
writing  to  the  occupier  of  his  intention  so  to  do,  enter  any  dwelling-  value  pre- 
house,  premises,  or  building  which  the  local  authority  are  authorised  to  mises. 
purchase  compulsorily  under  Part  1.  or  Part  II.  of  this  Act,  for  the 

pxu-pose  of  surveying  and  valuing  such  dwelling-house,  premises,  or 
building. 

78.  Where  a  building  or  any  part  of  a  building  purchased  by  the  Compensa- 
local  authority  in  pursuance  of  a  scheme  under  Part  1.  or  Part  11.  of  tion  to 
this  Act,  is  not  closed  by  a  closing;  order,  and  is  occupied  by  any  tenant 

T  L  «/  t/  GX136I1S6  or 

whose  contract  of  tenancy  is  for  less  than  a  year,  the  local  authority,  if  removal, 
they  require  him  to  give  up  possession  of  such  building  or  part  for  the 
purpose  of  pulling  down  the  building,  may  make  to  the  said  tenant  a 
reasonable  allowance  on  account  of  his  expenses  in  removing. 

The  closing  order  above  mentioned  is  an  order  under  section  32,  which  provides 
for  compensation  to  tenants  displaced  by  it.    See  ante,  p.  619. 

79.  _  (1.)  Anything  which,  under  Part  I.  or  Part  II.  of  this  Act,  is  nied£°ofBcer 
authorised  or  required  to  be  done  by  or^Q^aj^inedical  officer  of  health,  of  health, 
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may  be  done  by  or  to  any  person  authorised  to  act  temporarily  as  such 
medical  officer  of  health. 

In  the  case  of  the  illness  or  incapacity  of  a  medical  officer,  a  local  authority  may 
appoint  and  pay  a  deputy,  with  the  consent  of  the  Local  Government  Board.  See 
section  191  of  the  Public  Health  Act,  1875,  ante,  p.  263.  Such  a  deputy  might, 
therefore,  exercise  the  powers  of  a  medical  officer  uncler  this  Act. 

(2.)  Eveiy  representation  made  by  a  medical  officer  of  health  in 
pursuance  of  this  Act  shall  be  in  -writing. 


"  Writing  "  includes  a  printed  or  lithographed  document. 
20. 


See  52  &  53  Vict.  c.  63, 


Accounts  and  SO.  (!•)  Separate  accounts  shall  be  kept  by  the  local  authority 
audit.  their  officers  of  their  receipts  and  expenditure  under  each  part  of 

this  Act. 

(2.)  Such  accounts  shall  be  audited  in  the  like  manner  and  with  the 
like  power  to  the  officer  auditing  the  same,  and  with  the  like  incidents 
and  consequences,  as  the  accounts  of  the  local  authority  are,  for  the  time 
being,  required  to  be  audited  by  law. 

The  accounts  of  a  county  council  will,  therefore,  be  audited  by  the  district  auditor 
uncler  section  71  of  the  Local  Government  Act,  1888,  whilst  those  of  an  urban  or 
rural  sanitary  authority  will  be  audited  in  manner  provided  by  the  Public  Health 
Act,  1875,  ss.  246—253,  ante,  p.  325. 

As  to  the  audit  of  the  accounts  of  district  boards  and  vestries  in  the  metropolis,  see 
18  &  19  Vict.  c.  120,  s.  195;  25  &  26  Vict.  c.  102,  s.  38. 

Power  of  _  81.  For  ^l^e  purposes  of  this  Act,  a  local  authority  acting  under  this 
local  authority  appoint  out  of  their  own  number  so  many  persons  as  they  may 

TO  flnTiomr  v      i.  m.  iJ   x  •/»/ 

committees,  think  fit,  for  any  purposes  of  this  Act  which,  in  the  opinion  of  such 
authority,  would  be  better  regulated  and  managed  by  means  of  a 
committee  :  Provided  that  a  committee  so  appointed  shall  in  no  case  be 
authorised  to  borrow  any  money,  to  make  any  rate,  or  to  enter  into  any 
contract,  and  shall  be  subject  to  any  regulations  and  restrictions  which 
may  be  imposed  by  the  authority  that  formed  it. 

The  acts  of  such  a  committee  do  not  appear  to  require  confirmation  by  the  local 
authority,  unless  this  condition  is  imposed  by  the  local  authority  when  the  committee 
is  constituted. 


Application 
of  purchase 
money. 


Rates  of  loans 
by  Public 
Works  Loan 
Commis- 
sioners. 
38  &  39  Vict, 
c.  89. 


82.  Where  a  local  authority  sell  any  land  acquired  by  them  for 
any  of  the  purposes  of  this  Act,  the  proceeds  of  the  sale  shall  be  applied 
for  any  purpose,  including  repayment  of  borrowed  money,  for  which 
capital  money  may  be  applied,  and  which  is  approved  by  the  Local 
Government  Board. 

83.  Any  loan  advanced  by  the  Public  Works  Loan  Commissioners 
in  pursuance  of  this  Act,  or  for  labourers'  dwellings  in  pursuance  of  the 
Public  Works  Loans  Act,  1875,  or  any  Act  amending  the  same,  shall 
bear  such  rate  of  interest  not  less  than  three  pounds  two  shillings  and 
sixpence  per  cent,  per  annum,  as  the  Treasury  may,  from  time  to  time, 
authorise  as  being,  in  their  opinion,  sufficient  to  enable  such  loans  to  be 
made  without  loss  to  the  Exchequer. 

A  similar  provision  was  contained  in  48  &  49  Vict.  c.  72,  s.  6,  which  was  not,  how- 
ever to  continue  in  force  after  the  31st  December,  1888.    The  section  was  continued 
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in  force  imtil  31st  December,  1891,  by  51  &  52  Vict.  c.  39,  s.  3.    The  above  section     Note  to 
contains  no  limitation  in  point  of  time.  Section  83. 

34.  With  respect  to  bye-laws  aiitliorised  by  this  Act  to  be  made —  Application 
(a.)  Sections  two  hundred  and  two  and  two  hundred  and  three  of  the  proyj^Jong  as 

Metropohs  Management  Act,  1855,  where  such  bye-laws  are  to  bye-laws. 

made  by  the  London  C-ounty  Council,  or  any  nuisance  authority  ^'^^^o^^ 

in  the  administrative  county  of  London  ;  and 
(5.)  The  proAasions  of  the  Public  Health  Act,  1875,  relating  to  38  &  39  Vict. 

bye-laws,  whex'e   such   bye-laws   are   made   by  a  sanitary  ^" 

authority, 

shall  apply  to  such  bye-laws,  and  a  fine  or  penalty  under  any  siTch  bye- 
law  may  be  recovered  on  summary  conviction. 

The  18  &  19  Vict.  c.  120,  s.  202,  empowers  any  district  board  or  vestry  to  make 
bye-laws,  wliicli  must  be  confirmed  at  a  meeting  subsequent  to  that  at  which  tliey 
were  made  and  approved  by  a  Secretary  of  State.  Section  203  j^rovides  for  the 
publication  and  evidence  of  such  bye-laws. 

The  provisions  of  tlie  Public  Health  Act,  1875,  as  to  bye-laws,  are  contained  in 
sections  182 — 187,  ante,  p.  256.  Bye-laws  of  a  sanitary  authority  must  be  confirmecl 
by  the  Local  Government  Board. 

As  to  the  recovery  of  penalties,  see  section  90,  iiost. 

85.  (!•)  For  the  purposes  of  the  execution  of  their  duties  under  this  Local 
Act,  the  Local  Government  Board  may  cause  such  local  inquiries  to  be  iiil"™^^- 
held  as  the  Board  see  fit,  and  the  costs  incuri'ed  in  relation  to  any  such 

local  inquiry,  and  to  any  local  inquiry  which  any  other  confirming 
authority  holds  or  causes  to  be  held,  including  the  salary  or  remuneration 
of  any  inspector  or  officer  of  or  person  employed  by  the  Board  or 
confirming  authority,  engaged  in  the  inquiry  not  exceeding  three  guineas 
a  day,  shall  be  paid  by  the  local  authorities  and  persons  concerned  in 
the  inquiry,  or  by  such  of  them,  and  in  such  proportions  as  the  Board 
or  confirming  authority  may  direct,  and  that  Board  or  authority  may 
certify  the  amount  of  the  costs  incurred,  and  any  sum  so  certified  and 
directed  by  that  Board  or  authority  to  be  paid  by  any  local  authority 
or  person  shall  be  a  debt  to  the  Crown  from  such  local  authority  or 
person. 

(2.)  Sections  two  hundred  and  ninety-three  to  two  hundred  and 
ninety-six,  and  section  two  hundred  and  ninety-eight  of  the  Public 
Health  Act,  1875,  shall  apply  for  the  purpose  of  any  order  to  be  made 
by  the  Local  Government  Board,  or  any  local  inquiry  which  that  Board 
cause  to  be  held  in  pursuance  of  any  part  of  this  Act. 

See  these  sections  and  the  notes  thereto,  ante,  pp.  389,  393. 

86.  (!•)  An  order  in  writing  made  by  a  local  authority  under  this  Orders, 
Act  shall  be  under  their  seal,  and  authenticated  by  the  signature  of  their  notices,  &c. 
clerk  or  his  lawful  deputy. 

The  distinction  between  an  order  and  a  notice  or  demand  which  is  provided  for 
by  tlie  next  sub-section,  should  be  noticed.  An  order  must  be  under  seal :  a  notice 
need  not. 

(2.)  A  notice,  demand,  or  other  written  document  proceeding  from 
the  local  authority  under  this  Act,  shall  be  signed  by  their  clerk  or  his 
lawful  deputy. 
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Service  of 
notices,  &c., 
on  the  local 
authority. 


87.  Any  notice,  summons,  writ,  or  other  proceeding  at  law  or  other- 
wise, required  to  be  served  on  a  local  authority  in  relation  to  carrying 
into  effect  the  objects  or  purposes  of  this  Act,  or  any  of  them,  may  be 
served  upon  that  authority  by  delivering  the  same  to  their  clerk,  or 
leaving  the  same  at  his  office  with  some  person  employed  there. 


Prohibition 
on  persons 
interested 
voting  as 
members  of 
local  autho- 
rity. 


88.  person  shall  not  vote  as  member  of  a  local  authority  or 

county  council,  or  any  committee  thereof,  upon  any  resolution  or  question 
which  is  proposed  or  arises  in  pursuance  of  Part  I.  or  Part  II.  of  this 
Act,  if  it  relates  to  any  dwelling-house,  building,  or  land  in  which  he  is 
beneficially  interested. 

(2.)  If  any  person  votes  in  contravention  of  this  section,  he  shall,  on 
summary  conviction,  be  liable  for  each  offence  to  a  fine  not  exceeding 
fifty  pounds  ;  but  the  fact  of  his  giving  the  vote  shall  not  invalidate  any 
resolution  or  proceeding  of  the  local  authority  or  county  council. 

As  to  tlie  recovery  of  this  fine,  see  section  90, 2^ost.  The  information  may  be  laid 
by  any  person. 


Penalty  for 
obstructing 
the  execution 
of  Act. 


89.  Where  any  person  obstructs  the  medical  officer  of  health,  or 
any  officer  of  the  local  authority,  or  of  the  confirming  authority, 
mentioned  in  Part  I.  of  this  Act,  in  the  performance  of  anything  which 
such  officer  or  authority  is  by  this  Act  required  or  authorised  to  do,  such 
person  shall,  on  summary  conviction,  be  liable  to  a  fine  not  exceeding- 
twenty  pounds. 

As  to  the  recovery  of  this  penalt}^,  see  the  next  section. 


Punishment 
of  offences 
and  recovery 
of  fines. 


Powers  of 
Act  to  be 
cumulative. 


Definition  of 
local  autho- 
rity, districts, 
local  rate. 


90.  Offences  under  this  Act  punishable  on  summary  conviction  may 
be  prosecuted  and  fines  recovered  in  manner  provided  by  the  Summary 
Jurisdiction  Acts. 

The  Summary  Jurisdiction  Acts  are  the  11  &  12  Vict.  c.  43  ;  42  &  43  Vict.  c.  49  ; 
and  any  Act  amending  those  Acts,  or  either  of  them.  (Interpretation  Act,  1889, 
52  &  53"  Vict.  c.  63,  s.  13  (7).) 

The  fines  will  be  recovered  in  the  metropolis  before  a  police  magistrate ;  elsewhere, 
before  a  stipendiary  magistrate  or  two  justices. 

01.  All  powers  given  by  this  Act  shall  be  deemed  to  be  in  addition 
to  and  not  in  derogation  of  any  other  powers  conferred  by  Act  of  Parlia- 
ment, law,  or  custom,  and  such  other  powers  may  be  exercised  in  the 
same  manner  as  if  this  Act  had  not  passed,  and  nothing  in  this  Act  shall 
exempt  any  person  from  any  penalty  to  which  he  would  have  been 
subject  if  this  Act  had  not  passed. 

Provided  that  a  local  authority  shall  not,  by  reason  of  any  local  Act 
relating  to  a  place  within  its  jurisdiction,  be  exempted  from  the  per- 
formance of  any  duty  or  obligation  to  which  such  authority  are  subject 
under  any  part  of  this  Act. 

Compare  53  &  54  Vict.  c.  59,  s.  10,  a7ite,  p.  564,  and  section  341  of  the  Public 
Health  Act,  1875,  ante,  p.  423. 

92.  ^^^^  -A*^^'  ^iilsss  the  context  otherwise  requires,  "  district," 
"  local  authority,"  and  "  local  rate,"  mean  respectively  the  areas,  bodies 
of  persons,  and  rates  specified  in  the  table  contained  in  the  First  Schedule 
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to  this  Act,  but  in  Part  III.  of  this  Act,  and  in  reference  to  any  power  Section  92. 
given  by  that  part,  or  any  act  to  be  done  in  pursuance  thereof,  shall  mean 
such  area,  bodies  of  persons,  and  rate  only  in  cases  where  that  part  of 
this  Act  is  adopted  or  being  adopted. 

93.  In  this  Act,  unless  the  context  otherwise  requires —  Definitions : 

The  expression  "  land  "  includes  any  right  over  land  :  "Land." 

The  expression  "sanitary  district"  means  the  district  of  a  sanitary  " Sanitary 
authority :  district." 

The  expression  "  sanitary  authority  "  means  an  urban  sanitary  authority  "  Sanitary 
or  a  rural  sanitary  authority  :  authority." 

The  expressions  "  urban  sanitary  authority "  and  "  rural  sanitary  "  Urban  and 
authority  "  and  "  contributory  place,"  have  respectively  the  same  author^  •  "^^^ 
meanings  as  in  the  Public  Health  Act,  1875  :(a)  "contributory 

The  expression  "  superior  court "  means  the  Supreme  Oourt :  P'o*^'^'"  . 

The  expression  "  county  of  London,"  except  where  specified  to  be  the  court." 
administrative  county  of  London,  means  the  county  of  London  "  County  of 
exclusive  of  the  city  of  London.  London." 

(ft)  See  ante,  p.  24. 


PART  V. 

Application  of  Act  to  Scotland. 

In  the  application  of  this  Act  to  Scotland,  the  following  provisions 
shall  have  effect, — 

A  reference  to  any  sections  of  the  Lands  Clauses  Consolida-  Modification 
tion  Act,  1845,  shall  be  construed  to  mean  a  reference  to  the  correspond-  ^gfg^.g^^gg'fy 
ing  sections  of  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845.     Scotch  Acts. 

(2.)  Where  a  dispute  under  this  Act  is  to  be  settled  by  two  justices  in 
manner  provided  by  the  Lands  (Clauses  Acts  in  cases  where  the  com- 
pensation claimed  in  respect  of  lands  does  not  exceed  fifty  pounds,  such 
dispute  shall  be  settled  in  Scotland  by  the  sheriff'  in  manner  provided  by 
the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  in  similar  cases.  ^  ^i'^*- 

c.  19. 

(3.)  The  Pubhc  Health  (Scotland)  Act,  1867,  and  the  Acts  amending  30  &  31  Vict, 
the  same,  shall  be  substituted  for  the  Public  Health  Acts,  and  in  ^- 
particular — 

(a.)  With  respect  to  the  purchase  of  land  a  reference  to  section  ninety 
of  the  said  Public  Health  (Scotland)  Act,  1867,  shall  be 
substituted  for  a  reference  to  sections  one  hundred  and  seventy- 
five  to  one  hundred  and  seventy-eight  of  the  Public  Health 
Act,  1875  ; 

(h.)  Local  inquiries  by  the  Board  of  Supervision  shall  be  held,  under 
sections  ten  to  thirteen  of  the  Public  Health  (Scotland)  Act, 
1867,  and  local  inquiries  by  the  Secretary  for  Scotland  under 
the  Local  Government  (Scotland)  Act,  1889,  and  the  provisions  52  &  53  Vict 
of  sub-section  one  of  section  eighty-five  of  this  Act  shall  apply  ^-  5*^- 
to  such  inquiries  by  the  Board  of  Supervision  : 
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Section  94. 


Modifications 
as  regards 
legal  pro- 
ceedings in 
Scotland. 


Miscellaneous 
modifications. 


(e.)  The  provisions  as  to  private  improvement  expenses  and  the 
defraying  thereof  shall  not  apply  to  Scotland  ;  and  the  local 
authority  shall  be  entitled  to  recover  in  a  summary  manner  the 
amount  apportioned  to  any  building  in  respect  of  its  inci'ease  in 
value  by  reason  of  the  demolition  of  any  obstructive  building, 
from  the  owner  or  occupier  thereof,  according  to  their  respective 
interests  in  such  increase  of  value. 

(4.)  The  Acts  relating  to  nuisances  mean,  as  respects  any  place  in 
Scotland,  the  Public  Health  (Scotland)  Act,  1867,  and  any  Act 
amending  the  same,  and  the  Local  Government  (Scotland)  Act,  1889, 
and  any  local  Act  which  contains  any  provisions  with  respect  to  nuisances 
in  that  place. 

95.  (1-)  charging  order  under  Part  II.  of  this  Act  shall  be 
recorded  in  the  appropriate  register  of  sasines. 

(2.)  Superior  court  means,  in  Scotland,  the  Court  of  Session,  and 
where  any  order,  certificate,  or  other  act  under  this  Act  may  be  made  a 
rule  of  a  superior  court,  the  Court  of  Session  in  Scotland  may,  on  the 
application  of  the  Lord  Advocate,  on  behalf  of  the  confirming  authority, 
or  on  the  application  of  any  person  interested,  interpose  their  authority, 
to  any  such  order,  certificate,  or  act,  and  grant  decree  conform  thereto 
upon  which  execution  and  diligence  may  proceed  in  common  form. 

(3.)  An  appeal  from  an  order  of  a  local  authority  under  Part  II.  of 
this  Act  shall,  in  Scotland,  be  to  the  sheriff,  and  the  same  procedure 
shall  apply  as  on  an  appeal  from  the  sheriff  substitute  to  the  sheriff,  but 
with  the  same  provisoes  as  apply  to  the  appeal  in  England  from  the  order 
of  the  local  authority  to  a  court  of  quarter  sessions. 

(4.)  Offences  under  this  Act  punishable  on  summary  conviction  may 
be  prosecuted  and  fines  recovered  before  the  shei'iif  or  two  justices,  or  in 
burghs  before  the  magistrates,  in  manner  provided  by  the  Summary 
Jurisdiction  (Scotland)  Acts,  and  all  necessary  jurisdiction  is  hereby 
conferred  on  such  sheriff  or  two  justices,  or  any  two  magistrates  of  a 
burgh. 

96.  (!•)  This  Act  shall  be  read  and  construed  as  if  for  the  expression 
"  The  Local  Government  Board,"  w^-herever  it  occurs  therein,  the  expres- 
sion "  The  Secretary  for  Scotland  "  w^ere  substituted,  except  that  the 
provisions  of  this  Act  with  respect  to  the  adoption  and  execution  of 
Part  III.  of  this  Act  by  a  rural  sanitary  authority  shall  apply  to  the 
adoption  and  execution  thereof  by  a  local  authority,  being  a  district 
committee,  and  the  Board  of  Supervision  for  the  Relief  of  the  Poor  in 
Scotland  shall  be  substituted  in  the  said  part  for  the  county  council. 

(2.)  The  expenses  incurred  by  a  local  authority  under  this  Act  may  be 
defrayed  in  the  same  manner  as  genei'al  expenses  under  section  ninety- 
four,  sub-section  two,  of  the  Public  Health  (Scotland)  Act,  1867,  and 
money  may  be  borrowed  for  the  purposes  of  this  Act  in  the  same  manner 
and  subject  to  the  same  conditions,  as  nearly  as  may  be,  as  money  may 
be  borrowed  for  the  erection  of  hospitals  u:nder  the  Public  Health  (Scot- 
land) Amendment  Act,  1871  :  Provided  that  the  assessment  therefor 
shall  be  levied  only  within  the  parish  or  parishes  in  respect  of  which 
such  expenses  are  incurred. 
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(3.)  Tlie  Edinlmrgh  Gavette  shall  be  substituted  for  tbe  London  Section  96i 
Gazette. 

(4.)  The  expression  "  medical  officer  of  health  "  means  medical  officer, 
(5.)  The  expression  "  person  entitled  to  the  first  estate  of  freehold  in  " 
means  owner  of. 

(6.)  The  expression  "  court  of  quarter  sessions  "  means  the  sheriff. 

(7.)  The  expression  "  urban  sanitary  authority "  means  the  local 
authority  under  the  Public  Health  (Scotland)  Act,  1867,  being  a  town 
council  or  police  commissioners  or  trustees  exercising  the  functions  of 
police  commissioners. 

(8.)  The  expression  "  rural  sanitary  authority  "  means  a  district  com- 
mittee, or  where  a  county  has  not  been  divided  into  districts  under  the 
Local  Government  (Scotland)  Act,  1889,  the  county  council. 

(9.)  The  expression  "  contributory  place,"  means  a  parish. 

(10.)  The  expression  "  court  of  summary  jurisdiction  "  means  the 
sheriff  or  any  two  justices  of  the  peace  sitting  in  open  court,  or  any 
magistrate  or  magistrates  within  the  meaning  of  the  Summary  Jurisdiction 
Acts. 

(11.)  The  expression  "executors,  administrators,  or  assigns"  means 
heirs,  executors,  or  assignees. 

(12.)  The  expression  "  mortgage "  means  bond  and  disposition  in 
security. 

(lb.)  The  reference  to  quit  rents  and  other  charges  incident  to  tenure, 
and  to  tithe  commutation  rentcharge  shall  be  read  as  applicable  to  feu 
duties,  casualties,  and  teinds. 

(14.)  With  respect  to  bye-laws  authorised  by  this  Act  to  be  made,  the 
provisions  of  the  Public  Health  (Scotland)  Act,  1867,  relating  to  rules 
and  regulations  for  common  lodging-houses,  shall  apply  to  such  bye-laws 
with  the  necessary  variations,  and  a  fine  or  penalty  under  any  such  bye- 
law  may  be  recovered  on  summaiy  conviction. 

(15.)  An  order  in  writing  made  by  a  local  authority  under  this  Act, 
where  such  local  authority  have  not  a  seal,  shall  be  authenticated  by  the 
signature  of  any  two  or  more  members  of  the  local  authority  and  of  their 
clerk  or  his  lawful  deputy. 

(16.)  The  provisions  of  Part  II.  of  this  Act  with  respect  to  the  powers 
of  county  councils  shall  not  apply  to  Scotland. 

97.  (1-)  The  superior  of  any  lands  and  heritages  may  give  notice  ^  g^wj^r^'^of 
of  his  right  of  superiority  to  the  local  authority,  and  thereupon  the  local  lands  &i"pur- 
authority  shall  give  such  superior  notice  of  any  proceedings  taken  by  pose  of 
them  in  pursuance  of  Part  II.  of  this  Act  in  relation  to  such  lands  and  ^^^^ 
heritages  ; 

(2.)  If  it  appears  to  the  sheriff,  on  the  application  of  such  superior, 
that  default  is  being  made  in  the  execution  of  any  works  required  to  be 
executed  on  such  lands  and  heritages  in  respect  of  Avhich  a  closing  order 
has  been  made,  or  in  the  demolition  of  a  building  on  such  lands  and 
heritages,  or  in  claiming  to  retain  any  site,  in  pursuance  of  Part  II.  of 
this  Act,  and  that  the  interests  of  the  applicant  will  be  prejudiced  by 
such  default,  and  that  it  is  just  to  make  the  ordei-,  the  sheriff  may  make 
an  order  empowering  the  applicant  forthwith  to  enter  on  the  lands  and 
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Section  97.  heritages,  and  within  the  time  fixed  by  the  order  to  execute  the  said 
works,  or  to  demolish  the  building,  or  to  claim  to  retain  the  site,  as  the 
case  may  be  ; 

(3.)  The  sheriff  may,  in  any  case,  by  order,  enlarge  the  time  allowed 
under  any  order  for  the  execution  of  any  works,  or  the  demolition  of  a 
building,  or  the  time  within  which  a  claim  may  be  made  to  retain  the  site 
of  a  building  ; 

(4.)  Before  an  order  is  made  under  this  section  notice  of  the  application 
shall  be  given  to  the  local  authority. 


PART  VI. 

Application  of  Act  to  Iebland. 

Modification       98.  In  file  application  of  this  Act  to  Ireland  the  following  provisions 
in  application  effect,— 
01  Act  to  ' 

Ireland.  (1.)  The  Public  Health  (Ireland)  Act,  1878,  shall  be  substituted  for 

^ig^  42  Vict.  the  Public  Health  Act,  1875,  and  in  particular  the  references 

in  this  Act  to  sections  one  hundred  and  seventy-five,  one  hun- 
dred and  seventy-six,  and  one  hundred  and  seventy-seven  of 
the  Public  Health  Act,  1875,  shall  be  respectively  taken  to  be 
references  to  sections  two  hundred  and  two,  two  hundred  and 
three,  and  two  hundred  and  four  respectively,  of  the  Public 
Health  (Ireland)  Act,  1878,  and  the  reference  to  sections  two 
hundred  and  ninety-three  to  two  hundred  and  ninety- six,  two 
hundred  and  ninety-eight  of  the  Public  Health  Act,  1875,  shall 
be  taken  to  be  a  reference  to  sections  two  hundred  and  nine, 
two  hundred  and  ten,  two  hundred  and  twelve,  two  hundred 
and  thirteen,  and  two  hundred  and  fifteen  of  the  Public  Health 
(Ireland)  Act,  1878. 
(2.)  The  Acts  relating  to  nuisances  mean  as  respects  any  place  in 
Ireland,  the  Public  Health  (Ireland)  Act,  1878,  and  any  local 
Act  which  contains  any  provisions  with  respect  to  miisauces  in 
that  place. 

(3.)  The  expression  "  quarter  sessions  "  means,  in  towns  and  boroughs 
where  there  are  separate  quarter  sessions,  the  quarter  sessions 
of  the  said  towns  and  boroughs,  and  in  towns  and  boroughs 
where  there  are  no  separate  quarter  sessions,  the  quarter 
sessions  of  the  division  of  the  counties  in  which  such  towns  or 
boroughs  are  situate. 

li  &  15  Vict.      (4.)  The  provisions  of  section  twenty-four  of  the  Petty  Sessions  (Ire- 
93.  land)  Act,  1851,  respecting  appeals  from  courts  of  summary 

jurisdiction  authorised  by  that  section,  and  any  enactment 
amending  the  same,  shall,  in  Ireland,  apply  to  the  case  of 
appeals  from  an  order  of  a  local  authority  to  a  court  of  quarter 
sessions  under  Part  II.  of  this  Act,  as  if  such  order  was  an 
order  of  a  court  of  summary  jurisdiction,  but  with  the  same 
provisoes  as  apply  under  this  Act  in  the  case  of  such  an  appeal 
in  England, 
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(5.)  The  Local  Government  Board  for  Ireland  shall  be  substituted  for  Section  98. 

the  Local  Government  Board. 
(6.)  The  Commissioners  of  Public  Works  in  Ireland  actino-  with  the 

consent  of  the  Treasury  shall  be  substituted  for  the  Public 

Works  Loan  Commissioners. 
(7.)  The  medical  officer  of  health  in  Ireland  shall  include  the  medical 

superintendent  officer  of  health  appointed  under  the  Public 

Health  (Ireland)  Act,  1878. 
(8.)  The  Dublin  Gazette  shall  be  substituted  for  the  London  Gazette. 
(9.)  Every  charging  order  under  Part  II.  of  this  Act  shall  be  regis- 
tered in  the  office  for  registering  deeds,  conveyances,  and  wills 

in  Ireland. 

(10.)  An  order  in  writing  made  by  a  local  authority  under  this  Act, 
where  such  local  authority  have  not  a  seal,  shall  be  authenti- 
cated by  the  signature  of  any  two  or  more  members  of  the  local 
authority  and  of  their  clerk  or  his  lawful  deputy. 

(11.)  The  accounts  of  the  local  authority  under  this  Act  shall  be 
i  audited  in  the  like  manner  and  with  the  like  power  to  the 

officer  auditing  the  same,  and  with  the  like  incidents  and 
consequences,  as  the  accounts  of  that  authority  as  a  sanitary 
authority  are,  for  the  time  being,  required  to  be  audited  by  law. 

(12.)  The  consent  of  the  Treasury  shall,  in  Ireland,  be  substituted  for 
the  consent  of  the  Local  Government  Board  required  under 
Part  III.  of  this  Act  to  the  appropriation  of  land  for  lodging- 
houses,  to  the  sale  and  exchange  of  land,  and  to  the  sale  of 
lodging-houses  when  considered  too  expensive. 

99.  (1-)  111  ^  town,  not  being  an  urban  sanitary  district.  Part  III.  Adoption  of 
of  this  Act  may  be  adopted  by  any  town  commissioners  for  the  time  being  ^^ctVy  town 
existing,  for  the  paving,  lighting,  or  cleansing  of  that  town  under  any  commissioners 
public  Act  of  Parliament,  or  any  charter,  and  the  Act,  when  adopted,  ?f  small  towns 
shall  be  carried  into  execution  by  such  town  commissioners,  and  for  that  ^'^'^^^i^'^^- 
purpose  they  shall  be  deemed  to  be  a  local  authority  within  the  meaning 
of  the  said  part. 

(2.)  Such  commissioners  shall  give  not  less  than  twenty-eight  nor 
more  than  forty-two  days'  public  notice  of  their  intention  to  take  into 
consideration  the  propriety  of  adopting  the  said  part  of  this  Act,  and  of 
the  time  and  place  for  holding  the  meeting  when  they  will  take  it  into 
consideration. 

(3.)  If  at  the  meeting  there  is  presented  to  the  commissioners  a  memo- 
rial in  writing,  signed  by  not  less  than  one-tenth  in  value  of  the  jjersons 
liable  to  be  rated  to  rates  made  by  such  commissioners,  requesting  them 
to  postpone  the  said  consideration  for  a  period  of  one  year,  then  the  con- 
sideration shall  be  so  postponed,  and  shall  be  entered  upon  as  soon  after 
the  expiration  of  the  year  as  the  commissioners  think  fit. 

(4.)  If  the  said  part  of  this  Act  is  adopted,  the  local  rate  shall  be  any 
rate  which  the  commissioners  have  power  to  impose  for  the  purpose  of 
paving,  lighting,  cleansing,  or  otherwise  improving  the  town,  and  such 
rate  may,  with  the  approval  of  the  Treasury,  be  increased  for  the  purpose. 

(5.)  The  net  income  arising  from  any  lodging-houses  or  dwellings 
provided  by  the  commissioners  in  pursuance  of  the  said  part  of  this  Act, 
after  the  payment  of  all  out-goings,  including  the  interest  and  instal- 
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Section  99.  ments  of  principal  of  any  loan,  shall  be  paid  to  the  town  commissioners' 
fund,  or  otherwise  in  aid  of  the  rates  which  have  been  applied  to  the 
payment  of  the  expenses. 


Incorpora- 
tion of  sec- 
tions 

10  &  11  Vict, 
c.  16,  for  pur- 
poses of  Part 
III.  of  Act. 


Power  of 
making  bye- 
laws  for 
labourers' 
dwellings  in 
Ireland. 


100.  Sections  fifty- six  to  sixty-four,  both  inclusive,  and  sections 
ninety-nine  to  one  himdred  and  three,  both  inclusive,  of  the  Commis- 
sioners Clauses  Act,  1847,  shall  be  incorporated  with  Part  III.  of  this 
Act,  so  far  as  regards  any  town  commissioners,  or  any  dock  or  harbour 
company  or  commissioners  ;  and  in  the  construction  of  the  said  sections 
for  the  purposes  of  the  part  of  this  Act  with  w^hich  they  are  so  incorpo- 
rated, the  expression  "  commissioners "  shall  mean  any  such  commis- 
sioners or  company  as  aforesaid,  and  the  expression  "  special  Act "  shall 
mean  this  Act. 

101.  ^i^y  company,  society,  or  association  establishing  lodging- 
houses  in  pursuance  of  Part  III.  of  this  Act  shall  have  the  same  power 
of  making  bye-laws  for  the  regulation  of  such  lodging-houses  as  a  local 
authority  have  under  the  said  part. 

(2.)  Any  bye-law  made  for  the  regulation  of  lodging-houses  in  pur- 
suance of  Part  III.  of  this  Act  shall  not  be  valid  until  approved  by  the 
Local  Government  Board,  and  a  production  of  a  copy  of  the  bye-laws 
purporting  to  be  sealed  with  the  seal  of  the  Local  Government  Board, 
and  signed  by  the  President,  or  by  the  Under  Secretary  to  the  Lord 
Lieutenant,  or  by  the  Vice-President,  or  by  two  other  members  of  the 
Board  both  signing,  shall  be  sufficient  evidence  of  such  approval  in  all 
courts  of  justice  and  elsewhere. 

(3.)  Where  a  bye-law  has  been  so  approved,  any  fine  imposed  by  the 
same  may  be  recovered  before  a  court  of  summary  jurisdiction  ;  and  one- 
half  of  any  fine  so  recovered  shall  be  paid  to  the  informer,  and  the  other 
half  to  the  authority  who  made  the  bye-law,  and  shall  be  applied  by  them 
in  aid  of  the  expenses  of  the  lodging-houses. 


PART  VII. 

Repeal  and  Tempoeaky  Pko visions. 

Repeal  of  102.  The  Acts  mentioned  in  the  Seventh  Schedule  to  this  Act  are 

^"  hereby  repealed  to  the  extent  in  the  third  column  of  that  schedule 

specified. 

Provided  that : — 

(1.)  Where  the  Labouring  Classes  Lodging-Houses  Acts,  1851  to 
1885,  have  been  adopted  in  any  district,  that  adoption  shall  be 
deemed  to  be  an  adoption  of  Part  III.  of  this  Act,  and  this  Act 
shall  apply  accordingly ; 

(2.)  Any  officer  appointed  under  any  enactment  hereby  repealed  shall 
continue  and  be  deemed  to  be  appointed  under  this  Act ; 

(3.)  Any  dwelling-houses  acquired  by  the  local  authority  under  the 
Artizans  Dwellings  Acts,  1868  to  1885,  and  vested  in  them  at 
the  commencement  of  this  Act,  shall  be  held  by  such  local 
authority  as  if  they  had  been  acquired  under  the  provisions  of 
Part  III.  of  this  Act,  and  any  land  or  premises  other  than 
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dwelling-honses  so  acquired  and  held  by  them  at  the  commence-  Section  102. 

ment  of  this  Act  shall  be  held  as  if  the  same  had  been  acquired  as 

a  site  of  an  obstructive  building  in  pursuance  of  Part  II.  of  this 

Act,  but  may,  with  the  consent  of  the  authority  authorised  by 

the  said  part  of  this  Act  to  consent  to  the  sale  of  land  so  acquired 

be  appropriated  for  the  purposes  of  Part  III.  of  this  Act. 

103.  The  provisions  of  this  Act  relating  to  compensation,  to  the  Temporary, 
power  of  the  local  authority  to  enter  and  value  premises,  to  the  compen-  P™^i®i°'^®- 
sation  of  tenants  for  expense  of  removal,  shall  be  applicable  in  the  case 
of  all  improvement  schemes  which  have  been  confirmed  by  Act  of  Parlia- 
ment during  the  session  in  which  this  Act  is  passed. 


SCHEDULES. 


FIRST     SCHEDULE.  Schedule  1. 

England  and  Wales.  Sections  5i, 
    92. 


District. 


Local  Authority. 


Local  Rate. 


Urban  sanitary  district 
The  city  of  London - 

The  county  of  London 


Tliroughout  Act. 

The  urban  sanitary  autho- 
rity. 


The  Commissioners 
Sewers. 


of 


The  rate  out  of  which  the 
general  expenses  of  the 
execution  of  the  Public 
Health  Acts  are  defrayed. 

The  sewer  rate  and  the  con- 
solidated rate  levied  by 
such  Commissioners  or 
either  of  such  rates. 


(I.)  For  the  piirpose  of  Parts  I.  and  III. 


The  County 
London. 


Council  of 


The  county  fund  and  the 
amount  payable  shall  be 
deemed  to  be  required  for 
special  county  purposes. 


(2.)  For  the  purposes  of  Part  II. 


A  parish  other  than  tlie  parish 
of  Woolwich  mciitioued  in 
Schedule  A.  to  the  Metro- 
,polis  Management  Act,  1855, 
as  amended  by  the  Metro- 
polis Management  (Amend- 
ment) Act,  1885.  and  the 
Metropolis  Management 
(Battersea  and  Westminster) 
Act,  1887. 

A  district  mentioned  in  Sche- 
dule B.  to  the  Metropolis 
Management  Act,  1855,  as 
amended  by  the  JVIetropolis 
Management  (Amendment) 

_  Act,  1885,  and  the  Metro- 
polis Management  (Batter- 
sea  and  Westminster)  Act, 
1887. 

Parish  of  Woolwich 


Tlie  Vestry  elected  under 
the  Metropolis  Manage- 
ment Act,  1855. 


The  Board  of  Works  for 
the  district  elected  under 
the  Metropolis  Manage- 
ment Act,  1855. 


The  local  board  of  health 


"1 


The  general  rate  leviable 
by  such  vestry  or  board 
'     under     the  Metropolis 
Management  Act,  1855, 


The  district  fund  and  general 
district  rate. 
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District. 


Local  authority. 


Local  Rate. 


Rural  sanitary  district 


(3.)  For  the  purposes  of  Parts  II  and  III. 


Districts  under  the  Public 
Health  (Scotland)  Act,  1867, 
exclusive  of  parishes  or  parts 
thereof  over  which  the  juris- 
diction of  a  town  council  or 
of  police  commissioners  or 
trustees  exercising  the  func- 
tions of  police  commissioners 
does  not  extend. 


Districts  under  the  Public 
Health  (Scotland)  Act, 
1867,  as  amended  by  the 
Local  Government  (Scot- 
land) Act,  1889. 


The  rural  sanitary  autho- 
rity. 


SCOTLAND. 

Tliroughout  Act. 

The  local  authorities  under 
the  Public  Health  (Scot- 
land) Act,  1867,  in  those 
districts^ 


Under  Parts  II  and  III. 

The  local  authorities  under 
the  Public  Health  (Scot- 
land) Act,  1867,  in  those 
districts. 


The  rate  out  of  which  the 
"  general  "  or  "  special " 
expenses,  as  the  case  may 
be,  of  the  execution  of  the 
Public  Health  Acts  are 
defrayed. 


The  public  health  rate. 


The  public  health  rate. 


Urban  sanitary  district  - 


Urban  sanitary  district 


ilural  sanitary  district 


lEELAND. 

Under  Parts  I  and  III. 

The  urban  sanitary  autho- 
rity. 


Under  Part  II. 

The  urban  sanitary  autho- 
rity. 


The  rural  sanitary  autho- 
rity. 


The  rate  out  of  which  the 
general  expenses  of  the 
execution  of  the  Public 
Health  (Ireland)  Act, 
1878,  are  defrayed  in  these 
districts. 


The  rate  out  of  which  the 
general  expenses  of  the 
execution  of  the  Public 
Health  (Ireland)  Act, 
1878,  are  defrayed  in  the 
district. 

The  rate  out  of  which  the 
special  expenses  of  the 
execution  of  the  Public 
Health  (Ireland)  Act, 
1878,  are  defrayed  in  the 
district. 


Note. 

In  any  case  in  the  United  Kingdom  where  an  urban  sanitary  authority  does  not  levy  a 
borough  rate  or  any  general  district  rate,  but  is  empowered  by  a  local  Act  or  Acts  to  borrow 
money  and  to  levy  a  rate  or  rates  throughout  the  whole  of  their  district  for  purposes 
similar  to  those  or  to  some  of  those  for  which  a  general  district  rate  is  leviable,  it  shall  be 
lawful  for  such  sanitary  authority  to  defray  the  expenses  incurred  in  the  execution  of 
Part  III.  of  this  Act  by  means  of  money  to  be  borrowed,  and  a  rate  or  rates  to  be  levied, 
under  such  local  Act  or  Acts. 


ARBITEATION. 


663 


Schedule  2. 

SECOND  SCHEDULE.  Section  20. 

Provisions  with  Respect  to  the  Purchase  and  Taking  of  Lands  in  England 

OTHERWISE  than  BY  AGREEMENT,  AND  OTHERWISE   AMENDING   THE  LaNDS 

Clauses  Acts. 

This  schedule  amends  the  provisions  of  the  Lands  Clauses  Acts  as  incorporated  by- 
section  20  with  respect  to  the  purchase  and  taking  of  land  otherwise  than  b}'  agreement  for 
the  purposes  of  Part  I.  of  the  Act.    See  section  20,  ante,  p.  611. 

Deposit  of  Maps  and  Plans. 

(1.)  The  local  authority  shall  as  soon  as  jjracticable  after  the  passing  of  the  con-  33  §5  39  vict. 
firming  Act  cause  to  be  made  out,  and  to  be  signed  by  their  clerk  or  some  other  c.  36,  Sched. 
principal  officer  appointed  by  them,  maps  and  schedules  of  all  lands  proposed  to  be 
taken  compulsorily  (which  lands  are  hereinafter  referred  to  as  the  scheduled  lands), 
together  with  the  names,  so  far  as  the  same  can  be  reasonably  ascertained,  of  all 
persons  interested  in  such  lands  as  owners  or  reputed  oAvners,  lessees  or  reputed 
lessees,  or  occupiers. 

The  confirming  Act  is  the  Act  confirming  the  provisional  order.  See  section  8,  sub- 
section (6),  ante,  p.  605.  As  to  the  maps,  i:c.,  which  accompany  the  improvement  scheme 
itself,  see  section  6,  ante,  p.  602. 

(2.)  The  maps  made  by  the  local  authority  shall  be  upon  such  scale  and  be  framed 
in  such  manner  as  may  be  prescribed  by  the  confirming  authority. 

(3.)  The  local  authority  shall  deposit  such  maps  and  schedules  at  the  office  of  the 
confirming  authority,  and  shall  deposit  and  keep  copies  of  such  maps  and  schedules 
at  the  office  of  the  local  authority. 

As  to  the  confirming  authority,  see  section  8,  sub-section  (2),  ayite,  p.  604.    In  the  ease  of 
a  scheme  by  an  urban  authority  the  confirming  authority  is  the  Local  Government  Board. 

Appointment  of  Arhitrator. 

(4.)  After  such  deposit  at  the  office  of  the  confirming  authority  as  aforesaid,  it  shall 
be  lawful  for  the  confirming  authority,  upon  the  application  of  the  local  authority, 
to  appoint  an  arbitrator  between  the  local  authority  and  the  persons  interested  in 
such  of  the  scheduled  lands,  or  lands  injuriously  afi'ected  by  the  execution  of  such 
scheme,  so  far  as  compensation  for  the  same  has  not  been  made  the  subject  of 
agreement. 

This  provision  supersedes  all  the  provisions  of  the  Lands  Clauses  Acts  as  to  the  tribunal 
for  assessing  compensation.  Under  those  Acts  compensation  is  assessed  by  a  jury  or  by 
arbitrators  appointed  by  the  parties. 

Proceedings  on  Arbitration, 

(5.)  Before  any  arbitrator  enters  upon  any  inf|uiry  he  shall,  in  the  presence  of  a  ^5  ^  yict 
justice  of  the  peace,  make  and  subscribe  the  following  declaration  ;  that  is  to  say,      c.  54,  Sched." 

"I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me  under  the  provisions  of  the  Housing  of  the  Working 
Classes  Act,  1890.  A.  B. 

'  Made  and  subscribed  in  the  presence  of 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if  any  arbitrator, 
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Schedule  2.  having  made  such  declaration,  wilfully  act  contrary  thereto,  he  shall  be  guilty  of  a 
misdemeanor. 

This  clause  resembles  8  &  9  Vict.  c.  18,  s.  33.  The  declaration  may  be  made  before  any 
justice  though  not  a  justice  of  the  locality.  See  In  re  Banes  and  Smith  Stafford Mre 
Railway  Company,  is  Jur.  1133  ;  21  L.  J.  M.  C.  52  ;  2  L.  M.  &  F.  599.  As  to  whether 
failure  to  make  a  declaration  is  ground  for  setting  aside  the  award,  see  Levich  v.  Epsom 
and  Leathcrlicad  Railway  Company,  1  L.  T.  (n.s.)  60. 

(6.)  As  soon  as  an  arbitrator  has  been  appointed  as  aforesaid,  the  confirming 
authority  shall  deliver  to  him  the  maps  and  schedirles  deposited  at  their  office,  and 
the  local  authority  shall  publish  once  in  each  of  three  successive  weeks  the  following 
particulars : — • 

(1.)  The  appointment  of  the  arbitrator  ;  and 

(2.)  The  deposit  at  the  office  of  the  local  authority  of  the  copies  of  such  maps  and 
schedules  as  aforesaid,  with  a  description  of  the  situation  of  such  office,  and 
a  statement  of  the  time  at  which  such  copies  may  be  inspected  by  any 
persou  desirous  of  inspecting  the  same. 

42  &  43  Vict.      Such  publication  shall  be  made  not  only  by  advertisement,  but  also  by  placards 
^•j^'^j^Sched.    a_ji(j  handbills  fixed  in  conspicuous  places  on  or  near  the  lands  to  be  taken,  and  also 
by  leaving  a  notice  thereof  at  each  house  proposed  to  be  taken,  and  also  by  sending  a 
notice  thereof  by  post  to  the  persons  interested  in  such  lands  as  owners  or  reputed 
owners,  lessees  or  reputed  lessees,  so  far  as  thej^  can  be  reasonably  ascertained. 

(7.)  In  every  case  in  which  compensation  is  payable  under  Part  I.  of  this  Act  by 
the  local  authority  to  any  claimant,  and  which  compensation  has  not  been  made  the 
subject  of  agreement  (in  this  Act  referred  to  as  a  "  disputed  case  "),  the  arbitrator 
shall  ascertain  in  such  manner  as  he  thinks  most  convenient,  the  amount  of  compensa- 
tion demanded  by  the  claimant,  and  the  amount  which  the  local  authority  may  be 
willing  to  pay  ;  and  after  hearing  all  such  parties  interested  in  each  disputed  case 
as  may  appear  before  him  at  the  time  and  place  of  which  notice  has  been  given  as  in 
Part  I.  of  this  Act  mentioned,  he  shall  jDroceed  to  decide  on  the  amount  of  compen- 
sation to  which  he  may  consider  the  claimant  to  be  entitled  in  each  case. 

In  a  case  decided  on  the  repealed  schedule  of  38  &  39  Vict.  c.  36,  the  Metropolitan  Board 
of  AVorks  served  on  the  plaintitf,  the  lessee  of  property  required  for  an  improvement  scheme, 
a  notice  for  him  to  send  in  a  statement  as  to  the  nature  of  his  claim.  This  was  done,  but 
the  arbitrator  appointed  under  the  Act,  through  some  omission,  did  not  include  the  plaintiff's 
interest  in  his  provisional  award.  The  plaintiff  subsequently  received  a  two  days'  notice  to 
attend  before  the  arbitrator  that  his  claim  might  be  considered.  He  attended  accordingly, 
though  under  protest,  and  stated  his  claim,  which  was  considered  by  the  arbitrator,  who  altered 
his  provisional  award  by  inserting  the  amount  of  compensation  awarded  by  him  to  the  plaintiff 
in  respect  of  his  interest.  This  was  confirmed  by  the  final  award.  In  an  action  to  set  aside 
the  award  it  was  held  that,  notwithstanding  the  omission  of  the  plaintiff's  interest  from  the 
provisional  award,  he  was  a  "  person  interested  "  therein  within  the  meaning  of  the  corre- 
sponding clause  in  the  schedule  to  the  Act  of  1875  (now  repealed),  that  the  proceedings  of 
the  arbitrator  in  considering  his  claim  under  that  clause,  and  in  altering  his  provisional 
award,  were  regular,  and  that  the  final  award  was  good.  Carr  v.  jHetroj)olita?i  Board  of 
Works,  U  Ch.  D.  807  ;  49  L.  J.  Ch.  272  ;  42  L.  T.  (N.S.)  354. 

It  is  not  quite  clear  what  notice  of  time  and  place  is  referred  to.  Probably  it  is  the  notice 
under  section  18,  ante,  p.  611. 

(8.)  The  arbitrator  shall  give  notice  to  the  claimants  in  disputed  cases  by  causing 
such  notice  to  be  published  or  otherwise  in  such  manner  as  he  thinks  advisable,  of  a 
time  and  place  at  which  the  difference  between  the  claimants  and  the  local  authority 
in  disputed  cases  as  to  the  amount  of  compensation  to  be  paid  will  be  decided  by  the 
arbitrator. 

(9.)  After  the  arbitrator  has  arrived  at  a  decision  on  all  the  disputed  cases  brought 
before  him,  he  shall  make  an  award  under  his  hand  and  seal,  and  such  award  shall 
be  final,  and  be  binding  and  conclusive  (subject  to  the  provisions  concerning  an 
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appeal  hereinafter  contained)  upon  all  persons  whomsoever,  and  no  such  award  shall  Schedule  2. 
be  set  aside  for  irregularity  in  matter  of  form,  but  the  arbitrator  may,  and,  if  the 
local  authority  request  him  so  to  do,  shall  from  time  to  time  make  an  award  respecting 
a  portion  only  of  the  disputed  cases  brought  before  him. 

As  to  appeal,  see  rule  26,  post,  p.  669. 

The  latter  part  of  this  rule  enabling  the  arbitrator  to  make  an  award  respecting  a  portion 
only  of  the  disputed  cases  is  an  addition  to  the  corresponding  provision  in  45  &  46  Vict, 
c.  54,  Schedule. 

(10.)  Such  award  as  aforesaid  shall  be  deposited  at  the  office  of  the  confirming 
authority,  and  a  copy  thereof  shall  be  deposited  at  the  office  of  the  local  authority, 
and  the  local  authority  shall  thereupon  publish,  once  in.  each  of  three  successive 
weeks,  notice  of  the  deposit  having  been  made  at  the  office  of  the  local  authority  of 
a  copy  of  the  award,  and  a  further  notice  requiring  all  persons  claiming  to  have  any 
right  to  or  interest  in  the  lands  (the  compensation  to  be  paid  in  respect  of  which  is 
ascertained  by  such  award)  to  deliver  to  the  local  authority  on  or  before  a  day  to  be 
named  in  such  notice  (such  day  not  being  earlier  than  twenty-one  days  from  the 
date  of  the  last  publication  of  the  notice),  a  short  statement  in  writing  of  the  nature 
of  such  claim,  and  a  short  abstract  of  the  title  on  which  the  same  is  founded  ;  and 
such  statement  and  abstract  shall  be  paid  for  by  the  local  ai^thority.  Such  abstract 
of  title,  in  the  case  of  a  person  claiming  a  fee  simple  interest  in  the  land,  shall  com- 
mence twenty  years  previous  to  the  date  of  the  claim,  except  there  has  been  an 
absolute  conveyance  on  sale  within  twenty  years,  and  more  than  ten  years  previous 
to  the  claim  when  the  abstract  shall  commence  with  such  conveyance. 

This  rule  is  taken  without  change  from  45  &  46  Vict.  c.  54,  Schedule. 


Special  Powers  of  Arbitration. 

(II.)  The  arbitrator  shall  have  the  same  power  of  apportioning  any  rent-service  Power  of 
rentcharge,  chief  or  other  rent,  payment,  or  incumbrance,  or  any  rent  payable  in  arbitrator  as 
respect  of  lands  comprised  in  a  lease,  as  two  justices  have  under  the  Lands  Clauses  ^en^^°''''^°'^' 
Consolidation  Act,  1845.  42  & '43  Vict. 

The  8  &  9  Vict.  c.  18,  ss.  116,  119,  post,  give  to  two  justices  power  to  apportion  a  rent- 
service,  &c.,  where  part  only  of  the  lands  charged  therewith  are  required  to  be  taken. 

(12.)  Notwithstanding  anything  in  section  ninety-two  of  the  Lands  Clauses  Con-  Amendment 
solidation  Act,  1845,  the  arbitrator  may  determine  that  such  part  of  any  house,  respecting 
building,  or  manufactory  as  is  proposed  to  be  taken  by  the  local  authority  can  be  ^^verance  of 
taken  without  material  damage  to  such  house,  building,  or  manitfactory,  and,  if  he  y     9  Vic't. 
so  determine,  may  award  compensation  in  respect  of  the  severance  of  the  part  so  c.  18. 
proposed  to  be  taken,  in  addition  to  the  value  of  that  part,  and  thereupon  the  party  ^■^  ^  Vict, 
interested  shall  be  required  to  sell  and  convey  to  the  local  authority  such  part  without  ^3^*^'      ^  ' 
the  local  authority  being  obliged  to  purchase  the  greater  part  or  the  whole  of  such 
house,  building,  or  manufactory. 

The  local  authority,  or  any  person  interested,  if  dissatisfied  with  a  determination 
under  this  enactment,  may,  in  manner  provided  with  respect  to  appeals  to  a  jury  in 
respect  of  compensation  for  land  by  this  schedule,  submit  the  question  of  whether 
the  said  part  can  be  taken  without  material  damage,  as  well  as  the  question  of  the 
proper  amount  of  compensation,  to  a  jury  ;  and  the  notice  of  intention  to  appeal  shall 
be  given  within  the  same  time  as  notice  of  intention  to  appeal  against  the  amount  of 
compensation  awarded  is  required  to  be  given. 

The  8  &  9  Vict.  c.  18,  s.  92,  provides  that  no  party  shall  be  required  to  sell  or  convey  apart 
only  of  any  house  or  other  building  or  manufactory,  if  he  be  willing  and  able  to  sell  and 
convey  the  whole  thereof.    See  the  note  to  section  38  (7),  ante,  p.  626. 

As  to  appeal  to  a  jury,  see  rule  2Q,  post,  p.  669. 
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Schedule  2. 

Omitted 
interests. 
42  &  43 
Vict.  c.  63, 
Sched.  (4). 


Arts.  14—24. 

See  38  &  39 
Viet.  c.  36, 
Sched. 


(13.)  The  amount  of  purchase  money  or  compensation  to  be  paid  in  pursuance  of 
section  one  hundred  and  twenty-four  of  the  Lands  Clauses  Consolidation  Act,  1845, 
in  respect  of  any  estate,  right,  or  interest  in  or  charge  affecting  any  of  the  scheduled 
lands  which  the  local  authority  have,  through  mistake  or  inadvertence,  failed  or 
omitted  duly  to  purchase  or  make  compensation  for,  shall  be  awarded  by  the  arbi- 
trator and  be  paid  in  like  manner,  as  near  as  may  be,  as  the  same  would  have  been 
awarded  and  paid  if  the  claim  of  such  estate,  right,  interest,  or  charge  had  been 
delivered  to  the  arbitrator  before  the  day  fixed  for  the  delivery  of  statements  of 
claims. 

If  the  arbitrator  is  satisfied  that  the  failure  or  omission  to  purchase  the  said 
estate,  right,  interest,  or  charge,  arose  from  any  default  on  the  part,  either  of  the 
claimant  or  of  the  local  authority,  he  may  direct  the  costs  to  be  paid  by  the  party  so 
in  default. 

The  8  &  9  Vict.  c.  18,  s.  124,  provides,  in  effect,  that  the  promoters  shall  be  entitled  to 
purchase  interests  in  land,  the  purchase  whereof  may  have  been  omitted  by  mistake. 

Payment  of  Purchase  Money. 

(14.)  Within  thirty  days  from  the  delivery  of  su.ch  statement  and  abstract  as  afore- 
said to  the  local  authority,  the  local  authority  shall,  where  it  appears  to  them  that 
any  person  so  claiming  is  absolutely  entitled  to  the  lands,  estate,  or  interest  claimed 
by  him,  deliver  to  such  person,  on  demand,  a  certificate  stating  the  amount  of  the 
compensation  to  which  he  is  entitled  under  the  said  award. 

The  statement  and  abstract  referred  to  are  those  mentioned  in  rule  10,  ayite,  p.  665. 

(15.)  Every  such  certificate  shall  be  prepared  by  and  at  the  cost  of  the  local 
authority  ;  and  where  any  agreement  has  been  entered  into  as  to  the  compensation 
payable  in  respect  of  the  interest  of  any  person  in  any  lands,  the  local  authority  may, 
where  it  appears  to  them  that  such  person  is  absolutely  entitled,  deliver  to  such 
person  a  like  certificate. 

(16.)  The  local  authority  shall,  thirty  days  after  demand,  pay  to  the  party  to  whom 
any  such  certificate  is  given,  or  otherwise  as  herein  provided  in  the  cases  hereinafter 
mentioned,  the  amount  of  moneys  specified  to  be  payable  by  such  certificate  to  the 
party  to  whom  or  in  whose  favour  such  certificate  is  given,  his  or  her  executors, 
administrators,  or  assigns. 

(17.)  If  the  local  authority  wilfully  make  defaiilt  in  such  payment  as  aforesaid, 
then  the  party  named  in  such  certificate  shall  be  entitled  to  enter  up  judgment 
against  the  local  authority  in  the  High  Court,  for  the  amount  of  the  sums  specified 
in  such  certificate,  in  the  same  manner  in  all  respects  as  if  he  had  been,  by  warrant 
of  attorney  from  the  local  authority,  authorised  to  enter  iip  judgment  for  the  amount 
mentioned  in  the  certificate,  with  costs,  as  is  usual  in  like  cases  ;  and  all  moneys 
payable  under  such  certificates,  or  to  be  recovered  by  such  judgments  as  aforesaid, 
shall  at  law  and  in  equity  be  taken  as  personal  estate  as  from  the  time  of  the  local 
authority  entering  on  any  such  lands  as  aforesaid. 

(18.)  When  and  so  soon  as  the  local  authority  have  paid  to  the  party  to  whom  any 
such  certificate  as  aforesaid  is  given,  or  otherwise,  as  herein  provided,  in  the  cases 
hereinafter  mentioned,  the  amount  specified  to  be  payable  by  such  certificate  to  the 
party  to  whom  or  in  whose  favour  the  certificate  is  given,  his  executors,  administrators, 
or  assigns,  it  shall  be  lawful  for  the  local  authority,  uj)on  obtaining  such  receipt 
as  hereinafter  mentioned,  from  time  to  time  to  enter  upon  any  lands  in  respect  of 
■which  such  certificate  is  given,  and  thenceforth  to  hold  the  same  for  the  estate  or 
interest  in  respect  of  which  the  amount  specified  in  such  certificate  was  payable. 

(19.)  In  every  case  in  which  any  moneys  are  paid  by  any  local  authority  under 
this  Act  for  such  compensation  as  aforesaid,  the  party  receiving  such  moneys  shall 
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give  to  the  local  authority  a  receipt  for  the  same,  and  such  receipt  shall  have  the  Schedule  2, 
effect  of  a  grant,  release,  and  conveyance  of  all  the  estate  and  interest  of  such  party, 
and  of  all  parties  claiming  under  or  through  him,  in  the  lands  in  respect  of  Avhich 
such  moneys  are  paid,  provided  such  receipt  has  an  ad  valorem  stamp  of  the  same 
amount  impressed  thereon  in  respect  of  the  purchase  moneys  mentioned  in  such 
certificate  as  vi'ould  have  been  necessary  if  such  receipt  had  been  an  actual  convey- 
ance of  such  estate  or  interest,  every  such  receipt  to  be  prepared  by  and  at  the  cost 
of  the  local  authority. 

As  the  receipt  will  take  the  place  of  a  conveyance,  it  should  be  carefully  drawn  so  as  to 
identify  the  lands  in  respect  of  which  it  is  given. 

(20.)  If  it  apjDear  to  the  local  authority,  from  any  such  statement  and  abstract  as 
aforesaid  or  otherwise,  that  the  person  making  any  such  claim  as  aforesaid  is  not 
absolutely  entitled  to  the  lands,  estate,  or  interest  in  respect  of  which  his  claim  is 
made,  or  is  under  any  disability,  or  if  the  title  to  such  lands,  estate,  or  interest  be 
not  satisfactorily  deduced  to  the  local  authority,  then  and  in  every  such  case  the 
amount  to  be  paid  by  the  local  authority  in  respect  of  such  lands,  estate,  or  interest 
as  aforesaid,  shall  be  paid  and  applied  as  provided  by  the  clauses  of  the  Lands 
Clauses  Consolidation  Act,  1845,  as  amended  by  the  Court  of  Chancery  Funds  Act, 
1872,  "with  respect  to  the  purchase  money  or  compensation  coming  to  parties  having 
limited  interests,  or  prevented  from  treating,  or  not  making  title." 

The  clauses  of  the  Lands  Clauses  Act  here  referred  to  are  sections  69 — 80,  By  the 

Court  of  Chancery  Funds  Act,  1872,  the  office  of  Accountant-General  of  the  Court  of 
Chancery  was  abolished,  and  his  duties  transferred  to  the  Paymaster- General.  See  also 
46  &  47  Vict.  c.  29. 

(21.)  Where  any  person  claiming  any  right  or  interest  in  any  lands  refuses  to 
produce  his  title  to  the  same,  or  where  the  local  authority  have,  under  the  provisions 
of  Part  I.  of  this  Act,  taken  possession  of  any  lands  in  respect  of  the  compensation 
whereof,  or  of  any  estate  or  interest  wherein,  no  claim  has  been  made  within  one 
year  from  the  time  of  the  local  authority  taking  possession,  or  if  any  party  to  whom 
any  such  certificate  has  been  given  or  tendered  refuses  to  receive  such  certificate,  or 
to  accept  the  amount  therein  specified  as  jjayable  to  him,  then  and  in  any  such  case 
the  amount  jDayable  by  the  local  authority  in  respect  of  such  lands,  estate,  or  interest, 
or  the  amoimt  specified  in  such  certificate,  shall  be  paid  into  the  Bank  of  England, 
in  manner  provided  by  the  last-mentioned  clauses  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  as  amended  by  the  Court  of  Chancery  Funds  Act,  1872,  and  the 
amount  so  paid  into  the  said  bank  shall  be  accordingly  dealt  with  as  by  the  said  Act 
j)rovided. 

(22.)  Nothing  herein  contained  shall  prevent  the  local  authority  from  requiring 
any  further  abstract  or  evidence  of  title  respecting  any  lands  included  in  any  such 
award  as  aforesaid,  in  addition  to  the  abstract  or  statement  hereinbefore  mentioned, 
if  they  think  fit,  so  as  the  same  be  obtained  at  the  cost  of  the  local  authority. 

As  to  the  abstract  hereinbefore  mentioned,  see  rule  10,  ante,  p.  665. 

(23.)  If  from  any  reason  whatever  the  local  authority  does  not  deliver  the  certi- 
ficate aforesaid  to  any  party  claiming  to  be  entitled  to  any  interest  in  any  lands,  the 
possession  whereof  has  been  taken  by  the  local  authority  as  aforesaid,  then  the  right 
to  have  a  certificate  according  to  the  provisions  of  this  Act  may,  at  the  cost  and  char"e 
_of  the  local  authority,  be  enforced  by  any  party  or  parties,  by  application  to  the 
High  Court,  in  a  summary  way  by  petition,  and  all  other  rights  and  interests  of  any 
party  or  parties  arising  imder  the  provisions  of  this  Act,  may  be  in  like  manner 
enforced  against  the  local  authority  by  such  application  as  aforesaid. 
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Schedule  2.  Entry  on  Lands  on  making  Deposit. 

(24.)  Where  the  local  authority  are  desirous,  for  the  purposes  of  their  works,  of 
entering  upon  any  lands  before  they  would  be  entitled  to  enter  thereon  under  the 
provisions  hereinbefore  contained,  it  shall  be  lawful  for  the  local  authority,  at  any 
time  after  the  arbitrator  has  framed  his  award,  upon  depositing  in  the  Bank  of 
England  such  sum  as  the  arbitrator  may  certify  to  be  in  his  opinion  the  proper 
amount  to  be  so  deposited  in  respect  of  any  lands  authorised  to  be  purchased  or 
taken  by  the  local  authority,  and  mentioned  in  such  award,  to  enter  upon  and  use 
such  lands  for  the  purposes  of  the  improvement  scheme  of  the  local  authority  ;  and 
the  arbitrator  shall,  upon  the  request  of  the  local  authority  at  any  time  after  he  has 
framed  such  award,  certify  under  his  hand  the  sum  which,  in  his  opinion,  shall  be  so 
deposited  by  the  local  authority  in  respect  of  any  lands  mentioned  in  such  award 
before  they  enter  upon  and  use  the  same  as  aforesaid,  and  the  sum  to  be  so  certified 
shall  be  the  sum  or  the  amount  of  the  several  sums  set  forth  in  such  award  as  the 
sum  or  sums  to  be  paid  by  the  local  authority  in  respect  of  such  lands,  or  such 
greater  amount  as  to  the  arbitrator,  under  the  circumstances  of  the  case,  may  seem 
proper ;  and,  notwithstanding  such  entry  as  aforesaid,  all  proceedings  for  and  in 
relation  to  the  completion  of  the  award,  the  delivery  of  certificates,  and  other  pro- 
ceedings under  Part  I.  of  this  Act,  shall  be  had,  and  payments  made,  as  if  such  entry 
and  deposit  had  not  been  made  ; 

Provided  that  the  local  authority  shall,  where  they  enter  upon  any  lands  by 
virtue  of  this  present  provision,  pay  interest  at  the  rate  of  five  pounds  per  centum 
per  annum  upon  the  compensation  money  payable  by  them  in  respect  of  any  lands 
so  entered  upon,  from  the  time  of  their  entry  until  the  time  of  the  payment  of 
such  money  and  interest  to  the  party  entitled  thereto,  or  where  under  the  provi- 
sions of  Part  I.  of  this  Act,  such  compensation  is  required  to  be  paid  into  the  Bank 
of  England,  then  until  the  same,  with  such  interest,  is  paid  into  such  bank  accord- 
ingly ;  and  where  under  this  provision  interest  is  payable  on  any  compensation 
money,  the  certificate  to  be  delivered  by  the  local  authority  in  respect  thereof  shall 
specify  that  interest  is  so  payable,  and  the  same  shall  be  recoverable  in  like  manner 
as  the  principal  money  mentioned  in  such  certificate. 

The  object  of  this  clause  was  said  to  be  "to  entitle  the  local  authority  to  enter  upon  land 
for  the  purpose  of  improvement,  though  the  purchase  is  not  completed  : "  Per  Geove,  J.,  in 
Bamet  v.  Metropolitan  Board  of  Works,  46  L.  T.  (n.S.)  384  ;  46  J.  P.  469. 

(25.)  The  money  so  deposited  as  last  aforesaid  shall  be  paid  into  the  Bank  of 
England  to  such  account  as  may  from  time  to  time  be  directed  by  any  regulation 
or  Act  for  the  time  being  in  force  in  relation  to  moneys  deposited  in  the  bank  in 
similar  cases,  or  to  such  account  as  may  be  directed  by  any  order  of  the  High  Court, 
and  remain  in  the  bank  by  way  of  security  to  the  parties  interested  in  the  lands 
which  have  been  so  entered  upon  for  the  payment  of  the  money  to  become  payable 
by  the  local  authority  in  respect  thereof  under  the  award  of  the  arbitrator ;  and 
the  money  so  deposited  may,  on  the  application  by  petition  of  the  local  authority, 
be  ordered  to  be  invested  in  bank  annuities  or  Government  securities,  and  accumu- 
lated ;  and  upon  such  payment  as  aforesaid  by  the  local  authority,  it  shall  be  laAvful 
for  the  High  Court,  upon  a  like  application,  to  order  the  money  so  deposited,  or  the 
funds  in  which  the  same  shall  have  been  invested,  together  with  the  accumulation 
thereof,  to  be  repaid  or  transferred  to  the  local  authority,  or,  in  default  of  such 
payment  as  aforesaid  by  the  local  authority,  it  shall  be  lawful  for  the  said  court  to 
order  the  same  to  be  applied  in  such  manner  as  it  thinks  fit  for  the  benefit  of  the 
parties  for  whose  security  the  same  shall  so  have  been  deposited. 

The  money  does  not  become  payable  until  the  award  has  been  made.  The  ownership 
does  not  pass  till  after  the  award.  See  Barnet  v.  MctrojMlitan  Board  of  Wo?'ks,  smpra. 
As  to  the  payment  of  money  out  of  court  under  these  clauses,  see  'Ex  parte  Jones,  14 
Ch.  D.  624  ;  43  L.  T.  (N.S.)  84. 


APPEAL. 


Appeal.  Schedule 
(26.)  In  fhe  following  cases,  namely, —  See  45  &  -J 

(a.)  Where  the  party  named  in  any  certificate  issued  under  the  provisions  herein-  g(!^g,j'^'(Q 
before  contained  of  the  amount  of  the  compensation  ascertained  by  any 
award  under  Part  I.  of  this  Act  (or  any  party  claiming  under  the  party  so 
named)  is  dissatisfied  with  the  amount  in  such  certificate  certified  to  be 
payable,  and  such  amount  exceeds  one  thousand  pounds  ;  and 

(b.)  Where  any  party  claiming  any  interest  in  any  moneys  so  paid  into  court  as 
aforesaid  is  dissatisfied  with  the  amount  of  the  price  or  compensation  in 
respect  of  which  such  moneys  are  paid  into  court,  and  such  amount  exceeds 
one  thousand  pounds  ;  also 

(c.)  Where  the  local  authority  is  dissatisfied  with  the  amount  of  compensation 
which  the  arbitrator  appointed  under  the  j^iovisions  of  Part  I.  of  this  Act 
has  awarded  to  be  paid  by  the  local  authority  to  any  person  in  respect  of 
any  estate  or  interest  in  lands,  and  such  amount  exceeds  the  sum  of  one 
thousand  pounds  ; 

the  party  dissatisfied  may,  upon  obtaining  the  leave  of  the  High  Court,  which  leave 
may  be  granted  by  such  court  or  any  judge  thereof  at  chambers  in  a  summary 
manner,  and  iTpon  being  satisfied  that  a  failure  of  justice  will  take  place  if  the  leave 
is  not  granted,  submit  the  question  of  the  proper  amount  of  compensation  to  a  jurj'-, 
provided  that  such  party  give  notice  in  writing  to  the  other  party  of  their  intention 
to  appeal  within  ten  days  after  the  cause  of  appeal  has  arisen. 

The  cause  of  appeal  shall  be  deemed  to  have  arisen, — 

(1.)  Wliere  a  certificate  has  been  issued  as  aforesaid,  at  the  date  of  the  issue  of 
the  certificate  ; 

(2.)  Where  moneys  have  been  paid  into  court,  at  the  date  of  the  payment  into 
court  ; 

(3.)  Wliere  the  local  authority  appeals,  at  the  date  of  the  making  of  the  award. 

This  rule  reproduces  38  &  39  Vict.  c.  36,  sched.,  r.  26,  as  amended  by  i5  &  46  Vict.  c.  54, 
sched.  (^),  and  48  &  49  Vict.  c.  53,  s.  5,  sub-section  (3). 
As  to  the  granthig  of  a  certificate,  see  rule  14,  ante,  p.  666. 
As  to  payment  into  court,  see  rules  20 — 24,  ante,  p.  667. 
As  to  the  date  of  making  the  award,  see  rule  9,  anti',  p.  664. 

If,  on  application  to  a  judge  at  chambers  for  leave  to  appeal,  such  leave  is  refused,  there 
is  no  appeal  from  his  decision.  parte  Stevenson  [1892],  1  Q.  B.  394  ;  56  J.  P.  408  ; 
afed.  in  C.  A.  [1892],  1  Q.  B.  609  ;  61  L.  J.  Q.  B.  492  ;  66  L.  T.  (N.S.)  544  ;  40  W.  R.  417: 
56  J.  P.  501  ;  8  T.  L.  R.  486. 

Where  land  has  been  compulsorily  taken  under  this  Act,  leave  to  appeal  from  the  arbi- 
trator's award  will  not  be  given  merely  on  the  affidavits  of  valuers  who  swear  that,  in  their 
opinion,  the  amount  awarded  is  less  than  the  true  value.  Ex  parte  Birch  [1894],  2  Ir.  R. 
181.  The  jurisdiction  of  the  court  in  granting  leave  to  appeal  is  not  limited  to  the 
consideration  of  a  point  of  law.  If  the  court  is  satisfied  from  the  evidence  that  the 
amount  of  the  award  is  manifestly  improper,  they  may  interfere.  E,c  jjarte  Larmvth, 
10  T.  L.R.  22.5. 

(27.)  Where  a  notice  has  been  given  under  Part  I.  of  this  Act  of  an  appeal  to  a 
jury  in  respect  of  compensation  for  land,  or  any  interest  in  land,  a  question  of  dis- 
puted compensation  required  to  be  determined  by  the  verdict  of  a  jury  shall  be 
deemed  to  have  arisen  within  the  meaning  of  the  Lands  Clauses  Consolidation  Act,  g  9  yj^t 
1845,  and  all  the  provisions  of  that  Act  contained  in  sections  thirty-eight  to  fifty-  e.  18. 
seven,  both  inclusive,  shall  be  deemed  to  apply,  except  sections  forty-seven  and  fifty- 
one  :{a)  Provided  also,  that — 

(1.)  Where  the  local  authority  appeals  that  authority  shall  be  deemed  to  be  the 
plaintiff  and  the  party  entitled  to  compensation  to  be  the  defendant ;  and 
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Schedule  2.  (2.)  Where  the  party  claiming  compensation  appeals,  then,  in  case  the  verdict  of 
the  jury  is  for  a  sum  exceeding  the  award  of  the  arbitrator,  the  local  autho- 
rity shall  pay  to  such  party  the  costs  of  the  trial,  such  costs  to  be  taxed  and 
ascertained  in  the  same  manner  as  costs  are  by  law  ascertained  on  the  trial 
of  issues  tried  in  the  High  Court  ;(6)  but  in  case  the  verdict  of  the  jury  is 
for  a  sum  not  exceeding  the  award  of  the  arbitrator,  the  party  appealing 
shall  pay  to  the  local  authority  the  costs  of  the  trial  to  be  taxed  and  ascer- 
tained in  manner  aforesaid. 
(3.)  Where  the  local  authority  is  the  appellant, — 

(a.)  Notwithstanding  the  verdict  of  the  jury  may  be  for  a  sum  less  than  that 
awarded  by  the  arbitrator,  the  local  authority  shall  pay  to  the  other 
party  such  sum  not  exceeding  twenty  pounds  for  the  costs  of  the 
trial  as  the  sheriff  or  other  officer  before  whom  the  same  is  tried  shall 
direct ;  and 

(b.)  In  case  the  verdict  of  the  jury  is  for  a  sum  equal  to  or  exceeding  the 
award  of  the  arbitrator,  the  local  authority  shall  pay  to  the  other  party 
the  costs  of  the  trial,  such  costs  to  be  taxed  and  ascertained  in  manner 
aforesaid. 

(c.)  The  amount  of  compensation  awarded  by  the  arbitrator  shall  not  be 
communicated  to  the  jury,  but  they  shall  be  required  to  make  an 
independent  assessment  of  the  amount  of  compensation  to  which  the 
party  claiming  compensation  is  entitled. 

(a)  The  provisions  of  the  Lands  Clauses  Act,  18-15,  hereby  incorporated  are  set  out 
(&)  Where  on  appeal  a  larger  sum  is  given  by  a  jury,  and  the  difference  between  the  two 
sums  is  subsequently  paid  into  court,  interest  at  4  per  cent,  per  annum  from  the  date  of  the 
first  payment  to  the  date  of  the  second  payment  is  payable  on  such  difference.  I?i  re  Shaw 
and  the  Cofj^oratnm  of  Birmingham,  27  Ch.  D.  614  ;  54  L.  J.  Ch.  51  ;  51  L.T.  (n.s.)  684  ; 
33  W.  R.  74. 

Costs  of  Arhitration. 

See  45  &  46  (28.)  The  salary  or  remuneration,  travelling,  and  other  expenses  of  the  arbitrator, 
Vict.  c.  54,  and  all  costs,  charges,  and  expenses  (if  any)  which  may  be  incurred  by  the  confirming 
Sched.  (H.).  authority  in  carrying  the  provisions  of  Part  I.  of  this  Act  into  execution,  shall,  after 
the  amount  thereof  shall  have  been  certified  under  this  article,  be  paid  by  the  local 
authority  ;  and  the  amoirnt  of  such  costs,  charges,  and  expenses  shall  from  time  to 
time  be  certified  by  the  confirming  authority  after  first  hearing  any  objections  that 
may  be  made  to  the  reasonableness  of  any  such  costs,  charges,  and  expenses  by  or  on 
behalf  of  the  local  authority  ;  and  every  certificate  of  the  said  confirming  authority 
certifying  the  amount  of  such  costs,  charges,  and  expenses  shall  be  taken  as  proof  in 
all  proceedings  at  law  or  in  equity  of  the  amount  of  such  respective  costs,  charges, 
and  expenses,  and  the  amount  so  certified  shall  be  a  debt  due  from  the  local 
authority  to  the  Crown,  and  shall  be  recoverable  accordingly. 

Further,  any  such  certificate  may  be  made  a  rule  of  a  superior  court  on  the  appli- 
cation of  any  party  named  therein,  and  may  be  enforced  accordingly. 

As  to  the  costs  incurred  by  the  confirming  authority  under  Part  I.,  see  section  8  (8_),  atite, 
p.  605  ;  also  section  16  (2),  ante,  p.  611. 

(29.)  (1.)  It  shall  be  lawful  for  the  arbitrator,  where  he  thinks  fit,  upon  the  request 
of  any  party  by  whom  any  claim  has  been  made  before  him,  to  certify  the  amount  of 
the  costs  properly  incurred  by  such  party  in  relation  to  the  arbitration  and  the 
amount  of  the  costs  so  certified  shall  be  paid  by  the  local  authority  ; 

Provided  that — 

See  45  &  46  (a.)  The  arbitrator  shall  not  be  required  to  certify  the  amount  of  costs  in  any 
Vict.  c.  54,  case  where  he  considers  such  costs  are  not  properly  payable  by  the  local 

Sched.  (I.).  authoritv  ; 
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(6.)  The  arbitrator  shall  not  be  required  to  certify  the  amount  of  costs  incurred  Schedule  2. 
by  any  party  in  relation  to  the  arbitration,  in  any  case  where  he  considers 
that  such  party  neglected,  after  due  notice  from  the  local  authority,  to 
deliver  to  that  authority  a  statement  in  writing  within  such  time,  and  con- 
taining such  particulars  respecting  the  compensation  claimed  as  would  have 
enabled  the  local  authority  to  make  a  proper  offer  of  compensation  to  such 
party  before  the  appointment  of  the  arbitrator. 

(c.)  No  certificate  shall  be  given  where  the  arbitrator  has  awarded  the  same  or  a 
less  sum  than  has  been  ofi'ered  by  the  local  authority  in  respect  of  the  claim 
before  the  appointment  of  the  arbitrator. 

(2.)  If  within  seven  days  after  demand  the  amount  certified  be  not  paid  to  the 
party  entitled  to  receive  the  same,  such  amount  shall  be  recoverable  as  a  debt  from 
the  local  authority  with  interest  at  the  rate  of  five  per  cent,  per  annum  for  any  time 
during  which  the  same  remains  unpaid  after  such  seven  days  as  aforesaid. 


Miscellaneous. 

(30.)  The  arbitrator  may  call  for  the  production  of  any  documents  in  the  possession 
or  power  of  the  local  authority,  or  of  any  party  making  any  claim  under  the  pro- 
visions of  Part  I.  of  this  Act,  which  such  arbitrator  may  think  necessary  for  deter- 
mining any  question  or  matter  to  be  determined  by  him  under  Part  I.  of  this  Act, 
and  may  examine  any  such  party  and  his  witnesses,  and  the  witnesses  for  the  local 
authority,  on  oath,  and  administer  the  oaths  necessary  for  tliat  purpose. 

(31.)  If  any  arbitrator  appointed  in  pursuance  of  Part  I.  of  this  Act  die,  or  refuse, 
decline,  or  become  incapable  to  act,  the  confirming  authority  may  appoint  an  arbi- 
trator in  his  place,  who  shall  have  the  same  powers  and  authoiities  as  the  arbitrator 
first  appointed  ;  and  upon  the  appointment  of  any  arbitrator  in  the  place  of  an  arbi- 
trator dying,  or  refusing,  declining,  or  becoming  incapable  to  act,  all  the  documents 
relating  to  the  matter  of  the  arbitration  which  were  in  the  possession  of  such  arbi- 
trator shall  be  delivered  to  the  arbitrator  appointed  in  his  place,  and  the  local  authority 
shall  publish  notice  of  such  aj^pointment  in  the  London  Gazette. 

(32.)  All  notices  required  by  this  schedule  to  be  published  shall  be  published  in 
some  one  and  the  same  newspaper  circulating  within  the  jurisdiction  of  the  local 
authority,  and  where  no  other  form  of  service  is  prescribed  all  notices  required  to  be 
served  or  given  by  the  local  authority  imder  this  schedule  or  otherwise  upon  any 
persons  interested  in  or  entitled  to  sell  lands,  shall  be  served  in  manner  in  which 
notices  of  lands  proposed  to  be  taken  compulsorily  for  the  purpose  of  an  improve- 
ment scheme  are  directed  by  Part  I.  of  this  Act  to  be  served  upon  owners  or  reputed 
owners,  lessees  or  reputed  lessees,  and  occupiers. 

As  to  the  service  of  notices  under  Part  L,  see  section  7,  ante,  p.  603. 


Application  of  Schedule  to  Scotland, 

The  provisions  of  this  schedule  shall  apply  to  Scotland,  with  the  following  Application 
modifications  :—  of  schedule 

,  .   .  _  „  •      T  .      1    T  1         „       ,  to  Scotland. 

(33.)  (a.)  In  any  reference  m  this  schedule  to  "  an  abstract  of  title  "there  shall 

be  substituted  "  a  legal  progress  of  the  title  deeds  "  : 

(6.)  In  articles  sixteen  and  eighteen  of  this  schedule  the  words  heirs,  executors, 
or  assignees  shall  be  substituted  for  the  words  "  executors,  administrators,  or  assigns  "  : 

(c.)  In  articles  twenty  and  twenty-one  the  words  "  as  amended  by  the  Court  of 
Chancery  Funds  Act,  1872,"  shall  be  omitted; 


672 


THE  HOUSING  OF  THE  WOEKING  CLASSES  ACT,  1890. 


Schedule  2.  (d.)  Any  reference  to  payment  of  money  into  the  Bank  of  England  shall  be 
construed  to  be  payment  into  any  one  of  the  incorporated  or  chartered  banks  of 
Scotland  : 

(e.)  Any  reference  to  the  High  Court  shall  be  construed  as  a  reference  to  the  Court 
of  Session  : 

(/.)  Any  money  ordered  to  be  invested  under  article  twenty-five  of  this  schedule 
shall  be  invested  only  in  Government  securities  : 

(g.)  Any  reference  to  payment  of  money  into  court  shall  be  construed  as  payment 
into  bank  : 

(h.)  A  reference  to  plaintiff  and  defendant  shall  be  construed  as  a  reference  to 
pursuer  and  defender  : 

(i.)  The  Edinburgh  Gazette  shall  be  substituted  for  the  London  Gazette. 

(34.)  In  lieu  of  Articles  11,  17,  and  19  of  this  schedule  the  following  provisions 
shall  be  substituted  : — 

(i.)  The  arbitrator  shall  have  the  same  power  of  apportioning  any  feu  duty,  ground 
annual,  casualty  or  superiority,  or  any  rent  or  other  annual  or  recurring 
payment  or  incumbrance,  or  any  rent  payable  in  respect  of  lands  comprised 
in  a  lease,  as  the  sheriff  has  under  the  Lands  Clauses  Consolidation  (Scot- 
land) Act,  1845. 

(ii.)  If  the  local  authority  wilfully  make  default  in  such  payment  as  aforesaid, 
then  the  party  named  in  such  certificate  shall  be  entitled  to  record  the 
same  in  the  books  of  council  and  session,  or  other  judges'  books  competent, 
and  to  have  a  decree  interponed  thereto,  and  to  be  extracted  with  a  view 
to  execution,  in  the  like  manner  as  if  a  formal  clause  of  registration  had 
been  contained  therein  ;  and  all  diligence  and  execution  shall  be  competent 
thereon  in  the  like  manner  and  to  all  effects  as  upon  any  bond  containing 
such  formal  clause  of  registration  ;  and  all  moneys  payable  under  such 
certificates,  or  to  be  recovered  by  such  execution  and  diligence  as  aforesaid, 
shall  be  taken  as  personal  estate  as  from  the  time  of  the  local  authority 
entering  on  any  such  lands  as  aforesaid. 

(iii.)  In  every  case  in  which  any  moneys  are  paid  by  any  local  authority  under 
this  Act  for  such  compensation  as  aforesaid,  the  party  receiving  such  moneys 
shall  give  to  the  local  authority  a  conveyance  of  the  lands  in  respect  of 
which  such  moneys  are  paid,  or  of  all  the  estate  and  interest  of  such  party, 
and  of  all  parties  claiming  under  or  through  him,  in  such  lands,  and 
every  such  conveyance  shall  be  prepared  by  and  at  the  costs  of  the  local 
authority. 

Application  of  Schedule  to  Ireland. 

(35.)  The  provisions  of  this  schedule  shall  apply  to  Ireland,  with  the  following 
modifications  : — 

13  &  14  Vict.  (*■)  articles  twenty  and  twenty-one  the  words  and  figures  "  the  Act  of  the 
c.  51.  session  of  the  thirteenth  and  fourteenth  years  of  the  reign  of  Her  present 

Majesty,  chapter  fifty-one,  intituled  '  An  Act  for  the  transfer  of  the 
equitable  jurisdiction  of  the  Court  of  Exchequer  to  the  Court  of  Chancery 
in  Ireland,  and  any  subsequent  enactment,' "  shall  be  substituted  for  the 
words  and  figures  "the  Court  of  Chancery  Funds  Act,  1872." 

(6.)  The  Bank  of  Ireland  shall  be  substituted  for  the  Bank  of  England. 

(c.)  The  Dublin  Gazette  shall  be  substituted  for  the  London  Gazette. 


PROCEEDINGS  IN  CASE  OE  NUISANCE. 
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THIRD  SCHEDULE. 


Enactments  applied  for  the  purpose  of  Proceedings  for  Closing  Premises  in     Sections  29, 
England  Scotland,  and  Ireland  respectively. 

ENGLAND. 

Administrative  Gounty  of  London. 

Sanitary  Act,  18G6  (Section  21).  29  &  30  Vict. 

c.  90. 

Nuisances  Eemoval  Act,  1855  (Sections  8,  12,  and  13).  18  &  19  Vict. 


Sanitary  Act,  1866  (Section  21). 


c.  121. 


Sect.  21.  The  nuisance  authority     .    .    .     shall,  previous  to  taking  proceedings  As  to  pro- 
before  a  justice  under  the  twelfth  section  of  the  Nuisances  Eemoval  Act,  1855,  serve  ceediugs  of 
a  notice    ...    on  the  owner  or  occupier  of  the  premises  on  which  the  nuisance  authority 
arises,  to  abate  the  same,  and  for  that  purpose  to  execute  such  works,  and  to  do  all  under  sec- 
such  things  as  may  be  necessary  within  a  time  to  be  specified  in  the  notice  :  t'on  12  of 
Provided,'  J'isl'^"'- 
First,  that  where  the  nuisance  arises  from  tlie  want  or  defective  construction  of  any 
structural  convenience,  or  where  there  is  no  occupier  of  the  premises,  notice 
lender  this  section  shall  be  served  on  the  owner  : 


Nuisances  Removal  Act,  1855  (Sections  8,  12,  and  13). 
Sect.  8.  The  word  nuisances  under  this  Act  shall  include — 
Any  premises  in  such  a  state  as  to  be  a  nuisance  or  injurious  to  health. 
****** 

Sect.  12.  In  any  case  where  a  nuisance  is  so  ascertained  by  the  local  authority  to  Proceedings 
exist,  or  where  the  nuisance  in  their  opinion  did  exist  at  the  time  when  the  notice 
was  given,  and,  although  the  same  may  have  been  since  removed  or  discontinued,  is,  before'^'justices 
in  their  opinion,  likely  to  recur  or  to  be  repeated  on  the  same  premises  or  any  part  in  case  of 
thereof,  they  shall  cause  complaint  thereof  to  be  made  before  a  justice  of  the  peace,  nuisances 
and  such  justice  shall  thereupon  issue  a  summons  requiring    .    .    .    the  owner  or 
occupier  of  the  premises  on  which  the  nuisance  arises  to  appear  before  any  two  ' 
justices,  in  petty  sessions  assembled,  at  their  usual  place  of  meeting,  who  shall  proceed 
to  inquire  into  the  said  complaint ;    .    .  . 


Sect.  13.  .  .  .  and  if  the  nuisance  proved  to  exist  be  such  as  to  render  a 
house  or  building,  in  the  judgment  of  the  justices,  unfit  for  human  habitation,  they 
may  prohibit  the  using  thereof  for  that  purpose  until  it  is  rendered  fit  for  that 
purpose  in  the  judgment  of  the  justices,  and  on  their  being  satisfied  that  it  has 
been  rendered  fit  for  such  purpose,  they  may  determine  their  previous  order  by 
another  declaring  such  house  habitable,  from  the  date  of  which  other  order  such 
house  may  be  let  or  inhabited. 

At  the  time  when  this  Act  was  passed  the  Nuisances  Removal  Act,  1855,  and  the  Sanitary 
Act,  1866,  were  in  force  in  the  metropolis.  They  have  since  been  repealed  by  the  PubUc 
Health  (London)  Act,  1891,  but  this  repeal  does  not,  apparently,  alter  the  procedure  under 
this  Act.    See  the  note  to  section  29,  ante,  p.  618. 
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38  &  39  Vict, 
c.  55. 


Elsewhere  than  London. 
PcBLic  Health  Act,  1875  (Sections  91,  94,  95,  and  97). 
Sect.  91.  For  the  purposes  of  this  Act — 

(1.)  Any  premises  in  such  a  state  as  to  be  a  nuisance  or  injurious  to  health  .  . 
shall  be  deemed  to  be  nuisances  liable  to  be  dealt  with  summarily  in  manner  provided 
by  this  Act. 

This  provision  must  be  read  subject  to  sections  30 — 32,  which  provide  for  "  any  dwelHng- 
house  .  .  .  so  dangerous  or  injurious  to  health  as  to  be  unfit  for  human  habitation  ; "' 
and  see  also  section  97  of  the  Public  Health  Act,  1875,  infra. 


Local  autho-  Sect.  94.  .  .  .  the  local  authority  shall  .  .  .  serve  a  notice  ...  on 
rity  to  serve  owner  or  occupier  of  the  premises  on  which  the  nuisance  arises,  requiring  him 

bio-'abatonent  ^'^  f-^^te  the  same  within  a  time  to  be  specified  in  the  notice,  and  to  execute  such 
of  nuisance,     works  and  do  such  things  as  may  be  necessary  for  that  purjjose  :  Provided — 

First.  That  where  the  nuisance  arises  from  the  want  or  defective  construction  of  any 

structural  convenience,  or  where  there  is  no  occupier  of  the  premises,  notice 

under  this  section  shall  be  served  on  the  owner. 


On  non- 
compliance 
with  notice 
complaint  to 
be  made  to 
j  ustice. 


Order  of 
prohibition 
in  case  of 
house  unfit 
for  human 
habitation. 


See  the  notes  to  this  section,  ante,  p.  115.  It  has  been  held  that  the  notice  under  this 
section  is  bad  unless  it  specifies  the  works  which  are  necessary  to  abate  the  nuisance.  Iteg.\. 
Wheatley,  16  Q.  B.  D.  34  ;  55  L.  J.  M.  C.  11  ;  34  W.  R.  257  ;  50  J.  P.  424.  But  the 
form  of  notice  prescribed  by  section  32  (2),  ante,  p.  619,  and  sched.  4,  post,  does  not  specify 
any  works  required  to  be  done,  and  it  appears  to  be  impossible  to  contend  that  the  notice 
should  do  so.  To  prevent  injustice  from  such  a  cause  it  may  be  necessary  for  justices  to 
exercise  their  powers  of  adjournment  to  enable  a  defendant  to  do  what  is  necessary,  and 
they  can  always,  in  awarding  costs,  take  into  account  the  conduct  of  a  local  authority  in 
granting  or  withhol^ng  particulars  of  the  nuisances  which  are  alleged  to  render  the 
dwelling-house  unfit  for  human  habitation. 

Sect.  95.  If  the  person  on  whom  a  notice  to  abate  a  nuisance  has  been  served 
makes  default  in  complying  with  any  of  the  requisitions  thereof  within  the  time 
specified,  or  if  the  nuisance,  although  abated  since  the  service  of  the  notice,  is,  in  the 
opinion  of  the  local  authority,  likely  to  recur  on  the  same  premises,  the  local 
authority  shall  cause  a  complaint  relating  to  such  nuisance  to  be  made  before  a 
justice,  and  such  justice  shall  thereupon  issue  a  summons  requiring  the  person  on 
whom  the  notice  was  served  to  appear  before  a  court  of  summary  jurisdiction. 


See  the  notes  to  this  section,  ante,  p.  119. 

See  the  form  of  summons  in  the  Pourtli  Schedule, 


post. 


30  &  31  Vict, 
c.  101. 


Sect.  97.  Wliere  the  nuisance  proved  to  exist  is  such  as  to  render  a  house  or 
building,  in  the  judgment  of  the  court,  unfit  for  human  habitation,  the  court  may 
prohibit  the  using  thereof  for  that  purpose  until,  in  its  judgment,  the  house  or 
building  is  rendered  fit  for  that  purpose  ;  and  on  the  court  being  satisfied  that  it  has 
been  rendered  fit  for  that  purpose,  the  court  may  determine  its  previous  order  by 
another,  declaring  the  house  or  building  habitable,  and  from  the  date  thereof  such 
house  or  building  may  be  let  or  inhabited. 

As  already  stated,  the  nuisance  must  be  one  dangerous  or  injurious  to  health.  See  the 
note  to  section  91,  mf  ra. 

SCOTLAND. 

Public  Health  (Scotland)  Act,  1867  (Sections  16, 18,  and  19). 
Sect.  16.  The  word  "  nuisance  "  under  this  Act  shall  include — 
(a.)  Any  insufficiency  of  size,  defect  of  structure,  defect  of  ventilation,  want  of 

repair  or  proper  drainage,  or  suitable  watercloset  or  privy  accommodation  or 
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cesspool,  and  any  other  matter  or  circumstance  rendering  any  inhabited  Schedule  3. 
house,  building,  premises,  or  part  thereof,  injurious  to  the  health  of  the  " 
inmates  or  unfit  for  human  habitation  or  use — 

****** 

Sect.  18.  In  any  case  where  the  existence  of  a  nuisance  is  ascertained  to  their  Proceedings 
satisfaction  by  the  local  authority,    .    .    .    and,  although  the  same  may  have  been  ^7  local  au- 
since  removed  or  discontinued,  is,  in  their  opinion,  likely  to  recur  or  to  be  repeated,  ^u'isances^are 
they  may  apply  to  the  sheriff  or  to  any  magistrate  or  justice,  by  summary  petition  in  ascertained  to 
manner  hereinafter  directed,  and  if  it  appear  to  his  satisfaction  that  the  nuisance  exist, 
exists,  or,  if  removed  or  discontinued  since  the  demand  of  admission  was  made  or 
the  certificate  was  given,  that  it  is  likely  to  recur  or  to  be  repeated,  he  shall  decern 
for  the  removal  or  remedy  or  discontinuance  or  interdict  of  the  nuisance.    .    .  . 

Sect.  19.  .  .  .  and  if  the  nuisance  proved  to  exist  be  such  as  to  render  a  house 
or  building  unfit  for  human  habitation,  he(a)  may  prohibit  the  using  thereof  for  that 
purpose,  until  it  is  rendered  fit  for  that  purjaose,  or  do  otherwise  as  the  case  may,  in 
his  judgment,  require. 

(a)  i.e.,  the  sheriif,  magistrate,  or  justice. 

IRELAND. 

Public  Health  (Ireland)  Act,  1878  (Sections  107,  110,  111,  and  113).         41  &  42  vict. 

c.  52. 

Sect.  107.  For  the  purposes  of  this  Act — 

(1.)  Any  premises  in  such  a  state  as  to  be  a  nuisance  or  injurious  to  health  .  .  . 
shall  be  deemed  to  be  nuisances  liable  to  be  dealt  with  summarily  in  manner 
provided  by  this  Act. 

Sect.  110.    ,    .    .    the  sanitary  authority  shall    .    .    .    serve  a  notice    .    .    .  Sanitary 
on  the  owner  or  occupier  of  the  premises  on  which  the  nuisance  arises,  requiring  him  authority  to 
to  abate  the  same  within  a  time  to  be  specified  in  the  notice,  and  to  execute  such  notice 
works  and  do  such  things  as  may  be  necessary  for  that  purpose  :  Provided —  abatement  of 

First.  That  where  the  nuisance  arises  from  the  want  or  defective  construction  of 
any  structural  convenience,  or  where  there  is  no  occupier  of  the  premises,  notice 
under  this  section  shall  be  served  on  the  owner  : 


Sect.  111.  If  the  person  on  whom  a  notice  to  abate  a  nuisance  has  been  served  On  non- 
makes  default  in  complying  with  any  of  the  requisitions  thereof  within  the  time  ^^^^^otice 
specified,  or  if  the  nuisance,  although  abated  since  the  service  of  the  notice,  is,  in  the  complahit  to 
opinion  of  the  sanitary  authority,  likely  to  recur  on  the  same  premises,  the  sanitary  be  made  to 
authority  shall  cause  a  complaint  relating  to  such  nuisance  to  be  made  before  a  ji^stice. 
justice,  and  such  justice  shall  thereupon  issue  a  summons  requiring  the  person  on 
whom  the  notice  was  served  to  appear  before  a  court  of  summary  jurisdiction. 

Sect.  113.  Where  the  nuisance  proved  to  exist  is  such  as  to  render  a  house  or  Order  of  pro- 
building,  in  the  judgment  of  the  court,  unfit  for  human  habitation,  the  court  may  hibition  in 
prohibit  the  using  thereof  for  that  purpose  imtil,  in  its  judgment,  the  house  or  build-  un'fit  for 
ing  is  rendered  fit  for  that  purpose  ;  and  on  the  court  being  satisfied  that  it  has  been  human°liabita- 
rendered  fit  for  that  purpose  the  court  may  determine  its  previous  order  by  another,  tion. 
declaring  the  house  or  building  habitable,  and  from  the  date  thereof  such  house  or 
building  may  be  let  or  inhabited. 
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FOUETH  SCHEDULE. 

FORMS. 
Form  A. 

Form  of  Notice  requiring  Premises  to  he  made  fit  /or  Habitation. 

To  [persoji  causi7ig  the  premises  to  be  unfit  for  habitation,  or  owner  or  occupier  of  the 
premises,  as  the  case  may  6e]. 

Take  notice,  that  under  the  provisions  of  the  Public  Health  Act,  1875,  and  the 
Housing  of  the  Working  Classes  Act,  1890,  the  \_describe  the  local  authority],  heing 
satisfied  that  the  following  premises,  that  is  to  say  [describe  premises  or  place  where  the 
nuisance  exists],  are  in  a  state  so  dangerous  or  injurious  to  health  as  to  be  unfit  for 
human  habitation,  do  hereby  require  you  within  from  the  service  of  this 

notice  to  make  the  said  premises  fit  for  human  habitation. 

If  you  make  default  in  complying  with  the  requisitions  of  this  notice  proceedings 
will  be  taken  before  a  court  of  summary  jurisdiction  for  prohibiting  the  use  of  the 
premises  for  human  habitation. 

Dated  this  day  of  ,  18  . 

Signature  of  officer  ) 
of  local  authority  ) 

See,  as  to  this  form,  the  notes  to  section  94  of  the  Public  Health  Act,  1875,  in  the  Third 
Schedule,  a7ite,  p.  674, 

.   .  Form  B. 

Form  of  Summons  for  Closing  Order. 

To  the  owner  or  occupier  of  [describe  premises],  situate  at  [insert  such  a  description,  as 
may  be  sufficient  to  identify  the  premises]. 

County  of  \     You  are  required  to  appear  before  [describe  the  court  of  summary 

[or   borough    of  jurisdiction]  at  the  petty  sessions  [or  court]  holden  at  on 
,  or  district  of  I  the  day  of  next,  at  the  hour  of 

,  or  as  the  case   in  the  noon,  to  answer  the  complaint  this  day  made  to  me 

may  be],  to  wit.    /  by  that  the  premises  above  mentioned  are  used  as  a 

dwelling-house,  and  are  in  a  state  so  dangerous  or  injurious  to  health  as  to  be  unfit 
for  human  habitation. 
Given  under  my  hand  and  seal  this  day  of  ,  18  , 


Form  C. 

Form  of  Closing  Order. 

To  the  owner  [or  occupier]  of  [describe  the  premises]  situated  [give  such  description 
as  may  be  sufficient  to  identify  the  premises]. 
County  of       [or  \  Whereas  on  the  day  of  complaint  was 


borough,  &c.,  of 
,  or  district  of 
,  or  as  the  case 

may  be].  ^ 


made  before  ,  Esquire,  one  of  Her  Majesty's  justices 

of  the  peace  acting  in  and  for  the  county  [or  other  jwrisdiction] 
stated  in  the  margin  [or  as  the  case  may  be],  by  that 
certain  premises  situated  at  in  the  district  under  the 

Public  Health  Act,  1875,  of  [describe  the  local  authority],  were  in  a  state  so  dangerous 
or  injurious  to  health  as  to  be  unfit  for  human  habitation : 

And  whereas  ,  the  owner  [or  occupier]  within  the  meaning  of  the  said 

Public  Health  Act,  1875,  hath  this  day  appeared  before  us  [(or  me)  describing  the  court\ 
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to  answer  tlie  matter  of  the  said  complaint  [or  in  case  the  party  charged  do  not  appear  Schedule  4. 
say],  and  whereas  it  hath  been  this  day  proved  to  our  [or  my]  satisfaction  that  a  true  Forms 
copy  of  a  summons  requiring  the  owner  [or  occupier]  of  the  said  premises  [or  the  said 
A.  B.]  to  appear  this  day  before  us  [or  me]  hath  been  duly  served  according 

to  the  said  Act  and  the  Housing  of  the  Working  Classes  Act,  1890 : 

Now  on  proof  here  had  before  us  [or  me]  that  the  said  premises  are  in  a  state  so 
dangerous  or  injurious  to  health  as  to  be  unfit  for  human  habitation,  we  [or  I],  in 
pursuance  of  the  said  Acts,  do  prohibit  the  using  of  the  premises  for  the  purpose  of 
human  habitation  until  in  our  [or  my]  judgment  they  are  rendered  fit  for  that 
purpose. 

Given  under  the  hands  and  seals  of  us  [or  the  hand  and  seal  of  me,  describing  the 
C02tr<]. 

This  day  of  ,  18  . 

/.  S.  (L.S.) 
/.  P.  (L.S.) 


FIFTH  SCHEDULE. 

Form  marked  A.  Section  36. 

The  Housing  of  the  Working  Glasses  Act,  1890. 

County  of 
Parish  of 

No.  .  _ 

Charging  Order. 

The  ■  ,  being  the  local  authority  under  the  above-mentioned  Act,  do,  by  Insert  descrip- 

this  Order  under  their  hands  and  seal,  charge  the  inheritance  or  fee  of  the  premises       °f  'o^'^l 
mentioned  in  the  schedule  hereto  with  the  payment  to  of  the  sum  of  authority, 

pounds  payable  yearly  on  the  day  of  for  the  term  of  yearS) 

and  being  in  consideration  of  an  expenditure  of  pounds  incurred  by  him  in 

respect  of  the  said  premises. 

Form  marked  B. 

'Form  of  Assignment  of  Charge.    To  he  endorsed  on  Charging  Order.  Section  37. 

Dated  the  day  of 

I,  the  within-named  ,  in  pursuance  of  the  Housing  of  the  "Working 

Classes  Act,  1890,  and  in  consideration  of  pounds  this  day  paid  to  me  Insert  descrip- 

hereby  assign  to  the  within-mentioned  charge.  tion  of  pre- 

(Signed)  ™^«e3  charged. 


SIXTH  SCHEDULE. 

Section  62. 

Bye-laws  to  be  made  in  all  Cases  (except  where  a  Lodging-house  is 
used  as  a  Separate  Dwelling). 

For  securing  that  the  lodging-houses  shall  be  under  the  management  and  control 
of  the  ofiicers,  servants,  or  others  appointed  or  employed  in  that  behalf  by  the  local 
authority. 

For  securing  the  due  separation  at  night  of  men  and  boys  above  eight  years  old 
from  women  and  girls. 

For  preventing  damage,  disturbance,  interruption,  and  indecent  and  offensive 
language  and  behaviour  and  nuisances. 

For  determining  the  duties  of  the  officers,  servants,  and  others  appointed  by  the 
local  authority. 
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Schedule  7. 

Forms,  SEVENTH  SCHEDULE. 

Section  102.  ENACTMENTS  Repealed. 


Session  and  Chapter. 

Short  Title. 

Extent  of  Repeal. 

14  &  15  Vict.  c. 

34  - 

The  Labouring  Classes  Lodging 
Houses  Act,  1851 

The  whole  Act. 

18  &  19  Vict.  c. 

88  - 

The  Dwelling  Houses  (Scotland) 
Act,  185q 

The  whole  Act. 

ay  &  cSU  Vict.  C, 

z5  - 

The  Labouring  Classes  Dwelling 
Houses  Act,  1866 

ine  wtiole  Act. 

29  &  30  Vict.  c. 

44  - 

X  lie   XidiUUUIiiJg   V_/ia>o[5cb  J-jUUgill^ 

Houses  and  D  welli  ngs  Act 
(Ireland),  1866 

The  whole  Act. 

30  &  31  Vict.  c. 

28  - 

The  Labourin*^*  Classes  Dwelling 
Houses  Act,  1867 

The  whole  Act. 

31  &  32  Vict.  c. 

130- 

The    Artizans    and  Labourers 

Tlwpllincra  Apt  18fi8 

The  whole  Act. 

38  &  39  Vict.  c. 

36  - 

The  Artizans  and  Labourers 
Dwellings  Improvement  Act, 
1875 

The  whole  Act. 

38  &  39  Vict.  c. 

49  - 

The  Artizans  and  Labourers 
Dwellings  Improvement  (Scot- 
land)  Act,  1875 

The  whole  Act. 

42  &  43  Vict.  c. 

63  - 

The    Artizans    and  Labourers 

Tl  WpI  1 1  Tl  CTQ      Tni  nVA  VPTYlPTlf"  A 

1879 

The  whole  Act. 

4i  &  iO  V  ICt.  C. 

bi  - 

The  Artizans  and  Labourers 
Dwellings  Act  (1868)  Amend- 
ment Act,  1879 

ine  wiiole  Act. 

42  &  43  Vict.  c. 

77  - 

The  Public  Works  Loans  Act, 
1879 

Section  six. 

43  Vict.  c.  2  - 

The  Artizans  and  Labourers 
Dwellings  Improvement  (Scot- 
land) Act,  1880 

The  whole  Act. 

43  Vict.  c.  8  - 

An  Act  to  explain  and  amend 
the  twenty-second  section  of 
the  Artizans  and  Labourers 
Dwellings  Act  (1868)  Amend- 
ment Act,  1879 

The  whole  Act. 

45  &  46  Vict.  c. 

54  - 

The  Artizans  Dwellings  Act, 
1882 

The  whole  Act. 

48  &  49  Vict,  c 

72  - 

The  Housing  of  the  Working 
Classes  Act,  1885 

The  whole  Act,  except  sec- 
tions three  and  seven  _  to 
nine,   and  except  section 
ten  so  far  as  it  relates  to 
bye-laws    authorised  by 
those  sections. 

THE  ALLOTMENTS  EATING  EXEMPTION  ACT,  1891. 
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THE  ALLOTMENTS  RATING  EXEMPTION  ACT,  1891. 

(51  &  55  Vict.  Cap.  33.) 

A71  Act  to  amend  the  Laws  relating  to  the  Rating  of  Allotments  for 
Sanitary  purposes.  [21st  July,  1891.] 

Whereas  it  is  enacted  by  section  two  hundred  and  eleven,  sub -section 

(1.)  (6.)  and  section  two  hundred  and  thirty  of  the  Public  Health  Act,  38  &  39  Vict. 

1875,  that  "  the  occupier  of  any  land  used  as  arable,  meadow,  or  pasture  °-  55. 

ground  only,  or  as  woodlands,  market  gardens,  or  nursery  grounds," 

shall  be  assessed  to  the  general  district  rate  in  an  urban  district  or  to  a 

separate  rate  levied  in  respect  of  special  expenses  within  the  meaning  of 

the  said  Act  in  a  rural  district,  in  the  proportion  of  one-fourth  part  only 

of  the  net  annual  value  or  rateable  value  of  such  land  : 

And  whereas  doubts  have  arisen  whether  allotments  are  or  are  not 
included  among  the  lands  to  which  the  aforesaid  exemptions  apply  : 

And  whereas  it  is  expedient  to  remove  such  doubts,  and  to  render  the 
practice  of  assessment  uniform,  and  to  relieve  allotments  from  all  liability 
to  be  assessed  for  sanitary  purposes  at  a  higher  rate  than  other  cultivated 
lands  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same  as  follows  : — - 

1.  From  and  after  the  first  day  of  October,  one  thousand  eight  hundred  Section  1. 
and  ninety-one,  section  two  hundred  and  eleven,  sub-section  one,  (a)  and  Amendment 
section  two  hundred  and  thirty(/'/)  of  the  Public  Health  Act,  1875,  shall  of  38  &  39 
be  read  and  construed  as  if  the  word  "  allotments  "  was  inserted  in  each  ^"2!!  (l )' 
of  those  sections  after  the  word  "  woodlands  "  -.{c)  Provided  that  nothing  (j.)^  230." 
in  this  Act  shall  apply  to  any   rate  made  under  either  of  the  said 
sections  on  or  before  the  first  day  of  October,  one  thousand  eight  hundred 

and  ninety-one. 

(a)  See  this  section,  cwiic,  p.  282. 
(6)  See  this  section,  ante,,  p.  310. 

(c)  This  enactment  is  similar  to  that  contained  in  the  Public  Health  (Rating  of 
Orchards)  Act,  1890  (53  &  54  Vict.  c.  17),  ante,  p.  547.  Its  effect  is  that  allotments 
will  be  rateable  at  one-fonrth  only  of  the  net  rateable  value  for  the  purposes  of  a 
general  district  rate  under  section  211,  or  a  separate  rate  under  section  230  of  the 
Public  Health  Act,  1875. 

2.  "  Allotment  "  means  any  parcel  of  land  of  not  more  than  two  acres  Defimtion  of 
^'  -  -  ^  i         -       .  .         -  .  .  "allotment." 


in  extent  and  let  as  an  allotment,  and  cultivated  as  a  garden  or  a  farm, 
or  partly  as  a  garden  and  partly  as  a  farm. 


3.  This  Act  may  be  cited  as  the  Allotments  Eating  Exemption  Act  Short  title 
1891.  °* 
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THE  PEIVATE  STREET  WORKS  ACT,  1892. 


Section  1. 

Short  title, 
construction, 
and  extent. 


Adoption  of 
Act. 


Adoption  of 
Act  by  urban 
authorities. 


THE  PEIVATE  STREET  WORKS  ACT,  1892. 

(55  &  56  YicT.  Cap.  57.) 

An  Act  to  amend  the  Public  Health  Acts  in  relation  to  Private  Street 
Improvement  Expenses.  [28tli  June,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  as  the  Private  Street  Works  Act,  1892,  and 
shall  be  construed  as  one  with  the  Public  Health  Acts,  and  shall  extend 
only  to  England  ;  and  this  Act  and  the  Public  Health  Acts  may  be  cited 
together  as  the  Public  Health  Acts. 

When  this  Act  has  Leen  adoj)ted  it  will  take  the  place  of  sections  150,  151,  and 
152  of  the  Public  Health  Act,  1875,  and  section  41  of  the  Public  Health  Act,  1890. 
See  section  25,  post. 

As  to  the  Acts  comprised  tinder  the  title  "  Public  Health  Acts,"  see  the  Short  Titles 
Act,  1892  (55  &  56  Vict.  c.  10).  They  include  the  Acts  hereinbefore  contained,  except 
the  Local  Government  Act,  1888  ;  the  Public  Bodies  Corrupt  Practices  Act,  1889  ;  the 
Infectious  Disease  (Notification)  Act,  1889  ;  the  Infectious  Disease  (Prevention) 
Act,  1890  ;  and  the  Housing  of  the  Working  Classes  Act,  1890. 

"England"  includes  Wales.    20  Geo.  2,  c.  42,  s.  3. 

2.  This  Act  shall  extend  and  apply  to  any  urban  sanitary  district  in 
which  it  is  respectively  adopted  under  the  provisions  of  this  Act. 

The  mode  of  adojstion  of  the  Act  is  provided  for  by  the  next  section. 

3.  The  following  provisions  shall  have  effect  with  regard  to  the 
adoption  of  this  Act  by  urban  authorities  : 

(1.)  The  adoption  shall  be  by  a  resolution  passed  at  a  meeting  of  the 
urban  authority  ;  and  one  calendar  month  at  least  before  such  meeting- 
special  notice  of  the  meeting,  and  of  the  intention  to  propose  such 
resolution,  shall  be  given  to  every  member  of  the  authority,  and  the  notice 
shall  be  deemed  to  have  been  duly  given  to  a  member  of  it,  if  it  is  either — 
(a.)  Given  in  the  mode  in  which  notices  to  attend  meetings  of  the 

authority  are  usually  given  ;(a)  or 
(6.)  Where  there  is  no  such  mode,  then  signed  by  the  clerk  of  the 
authority,  and  delivered  to  the  member  or  left  at  his  usual  or 
last  known  place  of  abode  in  England,  or  forwarded  by  post  in 
a  prepaid  registered  letter,  addressed  to  the  member  at  his  usual 
or  last  known  place  of  abode  in  England. 

(a)  See  the  note  to  the  similar  provision  in  52  &  53  Vict.  c.  72,  s.  5,  ante,  p.  541. 
The  only  difference  between  that  and  the  above  provision  is  that  under  the  text 
a  month's  notice  of  the  meeting  must  be  given.  See  also  53  &  54  Vict.  c.  34,  s.  3, 
ante,  p.  549,  and  53  &  54  Vict.  c.  59,  s.  3,  ante,  p.  560.  . 

(2.)  Such  resolution  shall  be  published  by  advertisement  in  some  one 
or  more  newspapers  circulating  within  the  district  of  the  authority,  and 
by  causing  notice  thereof  to  be  affixed  to  the  principal  doors  of  every 
church  and  chapel  in  the  place  to  which  notices  are  usually  fixed,  and 
otherwise  in  such  manner  as  the  authority  think  sufficient  for  giving 
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notice  thereof  to  all  persons  interested,  and  shall  come  into  operation  Section  3. 
at  such  time  not  less  than  one  month  after  the  first  publication  of 
the  advertisement  of  the  resolution   as  the  authority  may  by  the 
resolution  fix,  and  upon  its  coming  into  operation  this  Act  shall  extend 
to  that  district. 

Compare  the  similar  provision  in  52  &  53  Vict.  c.  72,  s.  5 ;  53  &  54  Vict.  c.  34,  s.  3 ; 
53  &  54  Vict.  c.  59,  s.  3. 

The  churches  and  chapels  above  referred  to  are  those  of  the  Established  Church 
only.  See  the  cases  mentioned  in  the  note  to  section  3  (4)  of  the  Public  Health  Acts 
Amendment  Act,  1890,  ante,  p.  561. 

(3.)  A  copy  of  the  resolution  shall  be  sent  to  the  Local  Government 
Board. 

(4.)  A  copy  of  the  advertisement  shall  be  conclusive  evidence  of  the 
resolution  having  been  passed,  unless  the  contrary  be  shown  ;  and  no 
objection  to  the  eflPect  of  the  resolution  on  the  ground  that  notice  of  the 
intention  to  propose  the  same  was  not  duly  given,  or  on  the  ground  that 
the  resolution  was  not  sufiiciently  published,  shall  be  made  after  three 
months  from  the  date  of  the  first  publication  of  the  advertisement. 

See  the  note  to  the  similar  j^rovision  in  53  &  54  Vict.  c.  34,  s.  3,  ante,  p.  541. 

4.  The  Local  Government  Board  may  declare  that  the  provisions  Local  Govern- 
contained  in  this  Act  shall  be  in  force  in  any  rural  sanitary  district,  or  ^^^^^'^ 
any  part  thereof,  and  may  invest  a  rural  sanitaiy  authority  with  the  Act  to  rural 
powers,  rights,  duties,  capacities,  liabilities,  and  obligations  which  an  districts, 
urban  authority  may  acquire  by  adoption  of  this  Act,  in  like  manner  and  J^^j^''^^®'^' 
subject  to  the  same  provisions  as  they  are  enabled  to  invest  rural 

sanitary  authorities  with  the  powers  of  urban  sanitary  authorities  under 
the  provisions  of  section  two  hundred  and  seventy-six  of  the  Public 
Health  Act,  1875. 

Compare  the  provision  in  53  &  54  Vict.  c.  59,  s.  5,  ante,  p.  562. 
Section  276  of  the  Public  Health  Act,  1875,  is  set  out,  a7ite,  p.  378. 
For  an  instance  of  the  exercise  of  powers  similar  to  those  conferred  by  the  text, 
see  Fenwick  v.  Groijdon  Rural  Sanitary  Authority,  ante,  p.  177. 

5.  In  this  Act,  if  not  inconsistent  with  the  context, —  Interpreta- 
The  expression  "  urban  authority  "  means  an  urban  sanitary  authority 

under  the  Public  Health  Acts,  (a) 

The  expressions  "  urban  sanitary  district  "  and  "  rural  sanitary  district  " 
mean  respectively  an  urban  sanitary  district  and  a  rural  sanitary 
district  under  the  Public  Health  Acts, (6)  and  "  district "  means  the 
district  of  an  urban  sanitary  authority  or  of  a  rural  sanitary 
authority,  as  the  case  may  require. 

The  expressions  "  surveyor," (c)  "  lands,"(6?)  "  premises,"((^) 
"  owner,'" (e)  "drain,"(/)  "  sewer," have  respectively  the  same 
meaning  as  in  the  Public  Health  Acts. 

The  expression  "  street  "  means  (unless  the  context  otherwise  requires) 
a  street  as  defined  by  the  Public  Health  Acts,  and  not  being  a 
highway  repairable  by  the  inabitants  at  large. (7t) 

Words  referring  to  "paving,  metalling,  and  flagging  "  shall  be  con- 
strued as  including  macadamising,  asphalting,  gravelling,  kerbing, 
and  every  method  of  making  a  carriageway  or  footway. (?) 

(a)  See  the  definition  of  an  urban  sanitary  authority,  ante,  p.  24, 
(6)  See  ante  p.  24. 

(c)  "  Surveyor  "  is  defined,  ante,  p.  6, 
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Note  to        (d)  "  Lands  "  and  "  premises  "  are  defined,  ante,  p.  6. 
Section  5.      (e)  «  Owner  "  is  defined,  ante,  p.  6. 

(f)  "Drain"  is  defined,  ante,  p.  18. 

(g)  "  Sewer"  is  defined,  ante,  p.  18. 

(h)  See  the  definition  of  a  street  in  section  4  of  tlie  Public  Health.  Act,  1875,  ante, 
p.  12.  As  to  the  additional  words  "  not  being  a  highway  repairable  by  the  inhabitants 
at  large,"  see  note  (6)  to  section  150  of  the  Public  Health  Act,  ante,  p.  181. 

(i)  This  provision  has  been  inserted  to  obviate  the  decision  in  Attorney-General 
V.  Bidder,  47  J.  P.  263,  the  efl:ect  of  which  has  been  stated,  ante,  p.  199.  The  text 
resembles  53  &  54  Vict.  c.  59,  s.  11,  sub-sect.  (2),  ante,  p.  565. 

woi-ks*^  ^^^'^^^  ^^'^  Where  any  street(a)  or  part  of  a  street(5)  is  not  sewered, 

levelled,  paved,  metalled,  flagged,  channelled,  made  good,  and  lighted  to 
the  satisfaction  of  the  urban  authority,  (c)  the  urban  authority  may  from 
time  to  time  resolve  with  respect  to  such  street  or  part  of  a  street  to  do 
any  one  or  more  of  the  following  works  (in  this  Act  called  private  street 
works)  ;  that  is  to  say,  to  sewer,  level,  pave,  metal,  flag,  channel,  or 
make  good,  or  to  provide  proper  means  for  lighting  such  street  or  part 
of  a  street  ;  and  the  expenses  incurred  by  the  urban  authority  in 
executing  private  street  works  shall  be  apportioned  (subject  as  in 
this  Act  mentioned)  on  the  premises  fi'onting,  adjoining,  or  abutting  on 
such  street  or  part  of  a  street,  (c/)  Any  such  resolution  may  include 
several  streets  or  parts  of  streets,  or  may  be  limited  to  any  part  or  parts 
of  a  street.  (^) 

(a)  See  the  definition  in  the  preceding  section. 

(6)  See  the  note  to  the  similar  words  in  section  150  of  the  Public  Health  Act,  1875, 
ante,  p.  176. 

(c)  As  to  what  is  included  in  the  terms  "  paved,  metalled,  flagged,"  see  section  5, 
ante,  p.  681. 

As  to  when  a  street  has  been  sewered,  &c.,  to  the  satisfaction  of  the  urban  authority, 
see  Bonella  v.  Tiviclcenham  Local  Board,  Barroio-in-Furness  (Mayor,  c&c. ,  of)  v.  Uatvson, 
Walthamstow  Local  Board  v.  Staines,  Barry  and  Gadoxton  Local  Board  v.  Parry,  ante, 
p,  179. 

(d)  As  to  what  are  premises  fronting,  adjoining,  or  abutting  on  a  street,  see  the  notes 
on  p.  184,  ante. 

(e)  This  is  a  new  provision. 

(2.)  The  surveyor  shall  prepare,  as  respects  each  street  or  part  of  a 
street,  (a) — 

(a.)  A  specification  of  the  private  street  works  referred  to  in  the 
resolution,  with  plans  and  sections  (if  applicable)  ; 

(5.)  An  estimate  of  the  probable  expenses  of  the  works  ; 

(^c.)  A  provisional  apportionment  of  the  estimated  expenses  among  the 
premises  liable  to  be  charged  therewith  under  this  Act.(5) 
Such  specification,  plans,  sections,  estimate,  and  provisional  apportion- 
ment shall  comprise  the  particulars  prescribed  in  Part  I.  of  the  Schedule 
to  this  Act,  and  shall  be  submitted  to  the  urban  authority,  who  may  by 
resolution  approve  the  same  respectively  with  or  without  modification  or 
addition  as  they  think  fit.(c) 

(a)  Although  the  original  resolution  may  include  se^^eral  streets  or  parts  of  streets, 
the  surveyor  must  deal  with  each  separately  in  making  his  specification,  &c. 

(6)  As  to  the  manner  in  which  the  provisional  apportionment  is  to  be  made,  see 
section  10,  j^ost. 

(c)  This  is  a  second  resolution,  quite  distinct  from  that  mentioned  in  sub'section  (1). 
It  must  be  published  in  the  manner  provided  by  the  next  sub-section.  The  specifi- 
cations, &c.,  are  not  required  to  be  published,  but  only  the  resolution,  which  should, 
therefore,  clearly  identify  the  specifications,  &c.,  to  which  it  refers. 
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(3.)  The  resolution  approving  the  specifications,  plans,  and  sections  Section  6. 
(if  any),  estimates,  and  provisional  apportionments,  shall  be  published  in 
the  manner  prescribed  in  Part  II.  of  the  Schedule  to  this  Act, (a)  and 
copies  thereof  shall  be  served  on  the  owners  of  the  premises  shown  as 
liable  to  be  charged  in  the  provisional  apportionment  within  seven  days 
after  the  date  of  the  first  publication. (5)  During  one  month  from  the 
date  of  the  first  publication  the  approved  specifications,  plans,  and  sec- 
tions (if  any),  estimates,  and  provisional  apportionments  (or  copies  thereof 
certified  by  the  surveyor ^,  shall  be  kept  deposited  at  the  urban  authority 
offices,  and  shall  be  open  to  inspection  at  all  reasonable  times,  (c) 

(a)  That  is,  by  advertisement  in  a  local  paper  once  in  each  of  two  snccessive  weeks, 
and  by  posting  copies  in  or  near  the  street  once  at  least  in  each  of  three  snccessive 
weeks.    See  the  Schedule,  post. 

(b)  This  Act  does  not  provide  for  the  service  of  the  notices.  Tliey  may,  therefore, 
be  served  in  manner  provided  by  section  267  of  the  Public  Health  Act,  1875,  ante, 
p.  359.  And  they  may  be  autlienticated  in  manner  provided  by  section  266  of  that 
Act,  a7ite,  p.  358. 

(c)  Reasonable  times  would  probably  be  held  ecpivalent  to  usual  office  hours. 
"Month"  means  calendar  month.    52  &  53  Vict.  c.  63,  s.  3. 

7.  During  the  said  month  any  owner  of  any  premises(a)  shown  in  a  ^^•'^q*'^"^^ 
provisional  apportionment  as  liable  to  be  charged  with  any  part  of  the  works, 
expenses  of  executing  the  works  may,  by  written  notice  served  on  the 
urban  authority, (6)  object  to  the  proposals  of  the  urban  authority  on  any 
of  the  following  grounds  ;  (that  is  to  say,) 

(a.)  That  an  alleged  street  or  part  of  a  street  is  not  or  does  not  form 

part  of  a  street  within  the  meaning  of  this  Act  ;(6') 
(&.)  That  a  street  or  part  of  a  street  is  (in  whole  or  in  part)  a  highway 

repairable  by  the  inhabitants  at  large ;  {d) 
(c.)  That  there  has  been  some  material  informality,  defect,  or  error  in 
or  in  respect  of  the  resolution,  notice,  plans,  sections,  or 
estimate  ;{e) 

((f.)  That  the  proposed  works  are  insufficient  or  unreasonable,  or  that 
the  estimated  expenses  are  excessive ;(/) 

((?.)  That  any  premises  ought  to  be  excluded  from  or  inserted  in  the 
provisional  apportionment ;  {g) 

(/.)  That  the  provisional  apportionment  is  incorrect  in  respect  of 
some  matter  of  fact  to  be  specified  in  the  objection  or  (where 
the  provisional  apportionment  is  made  with  regard  to  other 
considerations  than  frontage  as  hereinafter  provided)  in  respect 
of  the  degree  of  benefit  to  be  derived  by  any  persons,  or  the 
amount  or  value  of  any  work  already  done  by  the  owner  or 
occupier  of  any  premises. (A) 

For  the  purposes  of  this  Act  joint  tenants  or  tenants  in  common  may 
object  through  one  of  their  number  authorised  in  writing  under  the 
hands  of  the  majority  of  such  joint  tenants  or  tenants  in  common. 

(a)  The  expressions  "  owner  "  and  "  premises  "  are  defined,  ante,  p.  6.  If  a  mistake 
has  been  made  as  to  who  is  the  owner,  the  real  owner  cannot  object  under  this  sec- 
tion, as  his  name  is  not  shown  in  the  provisional  apportionment,  and  he  will  not, 
therefore,  be  affected  by  it. 

(6)  No  mode  of  service  is  prescribed.  It  is  presumed  that  a  notice  addressed  to 
the  urban  authority,  and  left  at  their  office  during  business  hours,  will  be  sufficient. 

(c)  Having  regard  to  the  very  wide  definition  of  a  street  in  section  4  of  the  Public 
Health  Act,  1875,  it  is  unlikely  that  objection  will  arise  on  the  ground  tliat  the  place 
in  c[uestion  is  not  a  street  as  therein  defined  (see  the  note,  a7ite,  p.  176).    But  the 
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Note  to  definition  of  a  street  in  this  Act  (section  5,  ante)  adds  the  words  "  not  being  a  highway 
Section  7.  repairable  by  the  inhabitants  at  large,"  and  these  words,  as  used  in  section  150  of  the 
Public  Health  Act,  1875,  have  been  the  subject  of  much  litigation.  It  is  unnecessary 
to  refer  to  the  cases  here  :  they  will  be  found  in  the  note  to  the  section  last  mentioned, 
ante,  p.  181.  The  objection  that  the  street  is  a  highway  repairable  by  the  inhabitants 
at  large  has  always  been  within  the  cognizance  of  a  court  of  summary  jurisdiction, 
and  was  taken  where  proceedings  were  instituted  to  enforce  payment  of  the  sum 
apportioned.    See  the  cases  cited  ante,  p.  189. 

(d)  This  ground  of  objection  was  to  a  large  extent  included  in  the  first.  But  it  is 
to  be  observed  that  an  owner  may  object  that  part  of  the  street  was  formerly  a  high- 
way repairable  by  the  inhabitants  at  large,  and  the  Act  is  silent  as  to  what  is  to  be 
done  if  the  objection  is  made  out.  Under  section  150  of  the  Public  Health  Act,  1875, 
the  owner  would  have  been  liable  to  pay  in  respect  of  the  entire  street,  including  the 
old  highway.  Evans  v.  Neioport  Sanitary  Authority,  ante,  p.  197.  But  there  is  no  pro- 
vision here  to  that  effect,  and  it  is  doubtful  what  the  justices  are  to  do,  whether  to 
quash  the  resolution  or  to  amend  it  by  leaving  out  the  part  "  which  was  an  old 
highway,"  or  how  otherwise. 

(e)  Under  this  head  an  owner  whose  name  appears  in  the  provisional  apportionment 
may  show  that  he  is  not  the  owner. 

(/)  Under  the  Public  Health  Act,  1875,  justices  have  no  jurisdiction  to  entertain 
objections  of  this  kind.  It  was  for  the  urban  authority,  in  the  first  instance,  to 
determine  whether  the  proposed  works  were  or  were  not  insufficient  or  unreasonable, 
subject  only  to  an  appeal  to  the  Local  Government  Board  under  section  268  (see  ante, 
p.  360).  The  ijrovision  in  the  text  virtually  makes  the  justices  a  court  of  review  in 
I'espect  of  matters  which  are  peculiarly  within  the  cognizance  of  the  urban  authority, 
and  this  has  been  strongly  urged  as  a  reason  for  not  adopting  the  Act. 

The  court  has  jurisdiction  under  this  clause  to  take  into  consideration  the  existing 
state  of  the  drainage  in  a  street  proposed  to  be  sewered.  Therefore,  where  houses 
were  drained  from  the  back  into  a  sewer,  the  magistrate  was  held  justified  in  finding 
it  unreasonable  to  provide  a  sewer  from  the  street  in  front,  except  for  surface  and  sink 
water.    Sheffield  {Mayor,  (l;c.,of)  v.  Anderson,  64  L.  J.  M.  C.  44  ;  71  L.  T.  (n.s.)  242. 

(g)  If  the  apportionment  is  according  to  frontage,  the  objection  will  simply  be  that 
the  premises  are  not  fronting,  adjoining,  or  abutting,  as  to  which  see  ayite,  p.  184. 
But  under  section  10,  post,  the  apportionment  may  be  made  having  regard  to  the 
benefit  derived  by  premises,  and  an  owner  may  object  on  the  ground  that  this 
principle  should  have  been  adopted,  and  that,  if  adopted,  it  has  not  been  properly 
carried  out.  Thus,  he  might  contend  that  he  was  charged  equally  with  another 
person  whose  benefit  was  greater,  or  that  some  person  whose  premises  were  benefited 
was  left  out  altogether,  &c. 

(h)  As  to  this,  see  section  10,  post. 

Hearing  and  8.  The  Urban  authority  at  any  time  after  the  expiration  of  the 
determination  gaid  month  may  apply  to  a  court  of  summary  jurisdiction  (a)  to  appoint 
o  objections.  ^  ^j^^^  £^^.  (Jetcrmining  the  matter  of  all  objections  (Z*)  made  as  in  this 
Act  mentioned,  and  shall  publish  a  notice  of  the  time  and  place 
appointed,  and  copies  of  such  notice  shall  be  served  upon  the  objectors ; 
and  at  the  time  and  place  so  appointed  any  such  court  may  proceed  to 
hear  and  determine  the  matter  of  all  such  objections  in  the  same  manner 
as  nearly  as  may  be,  and  w^ith  the  same  povpers  and  subject  to  the  same 
provisions  with  respect  to  stating  a  case,  as  if  the  urban  authority  were 
proceeding  summarily  against  the  objectors  to  enforce  payment  of  a  sum 
of  money  summarily  recoverable,  (c)  The  court  may  quash  in  whole  or 
in  part  or  may  amend  the  resolution,  plans,  sections,  estimates,  and 
provisional  apportionments,  or  any  of  them,  on  the  application  either 
of  any  objector  or  of  the  urban  authority.  The  court  may  also,  if 
it  thinks  fit,  adjourn  the  hearing  and  direct  any  further  notices  to  be 
given.  (^) 

(a)  See  the  definition,  ante,  p.  22. 

(b)  It  appears  to  be  contemplated  that  the  whole  of  the  objections  shall  be  heard 
together. 
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(c)  That  is  to  say,  the  procedure  is  to  be  the  same  as  if  the  urban  authority  were  com- 
plainants and  the  objectors  were  summoned  for  the  recovery  of  the  expenses.  One 
result  of  this  is  that  tlie  burden  of  proof  will  be  on  the  urljan  authority. 

(d)  The  powers  here  conferred  on  the  court  are  very  wide,  and  enable  the  justices 
to  correct  any  mistake  at  any  step  in  the  procedure. 

(e)  This  will  apply  apparently  wliere  notice  has  been  served  on  the  wrong  person 
under  section  6,  or  it  has  been  resolved  to  add  an  owner  of  premises  who  is  suggested 
to  derive  benefit  from  the  proposed  works. 

(2.)  No  objection  wMdi  could  be  made  under  this  Act  stall  be 
otherwise  made  or  allowed  in  any  court  proceeding  or  manner  whatsoever. 

Therefore  an  owner  cannot,  when  proceedings  are  taken  against  him  under 
section  14,  post,  for  recovery  of  the  expenses  finally  apportioned,  raise  by  way  of 
defence  any  objection  which  might  have  been  raised  and  determined  in  manner  pro- 
vided by  this  and  the  preceding  section.  And  it  Avould  seem  that  it  takes  away  the 
jurisdiction  of  the  Local  Government  Board  under  section  268  of  the  Public  Health 
Act,  1875,  ante,  p.  360,  so  far,  at  least,  as  relate  to  any  ground  of  objection  which 
might  have  been  so  raised  and  determined. 

(3.)  The  costs  of  any  proceedings  before  a  court  of  summary  jurisdic- 
tion in  relation  to  objections  under  this  Act  shall  be  in  the  discretion  of 
the  court,  and  the  court  shall  have  power,  if  it  thinks  fit,  to  direct  that 
the  whole  or  any  part  of  such  costs  ordered  to  be  paid  by  an  objector  or 
objectors  shall  be  paid  in  the  first  instance  by  the  urban  authority,  and 
charged  as  part  of  the  expenses  of  the  works  on  the  premises  of  the 
objector  or  objectors  in  such  proportions  as  may  appear  just. 

Under  this  sub-section  the  court  may  order  each  objector  to  pay  his  share  of  the 
costs  of  the  urban  authority,  or  the  court  may  order  that  the  share  payable  by  each 
may  be  added  to  the  expenses  for  which  each  objector  may  ultimately  be  made  liable, 
and  recovered  accordingly,  as  provided  by  sections  12  and  13,  post, 

9.  (!•)  The  urban  authority  may  include  in  any  works  to  be  done  Incidental 
under  this  Act  with  respect  to  any  street  or  part  of  a  street  any  works 
which  they  think  necessary  for  bringing  the  street  or  part  of  a  street,  as 
regards  sewerage,  drainage,  level,  or  other  matters,  into  conformity 
with  any  other  streets  (whether  repairable  or  not  by  the  inhabitants  at 
large),  including  the  provision  of  separate  sewers  for  the  reception  of 
sewage  and  of  surface  water  respectively. 

Under  section  150  of  the  Public  Health  Act,  1875,  a  street  dealt  with  must  be 
regarded  as  an  isolated  street,  and  the  owners  cannot  be  required  to  make  it  on  a 
level,  &c.,  with  other  streets.  See  Garey  v.  Kingston-upon-HuU  Local  Board,  ante,  p.  178. 
The  provision  in  the  text  was  evidently  inserted  with  a  view  to  this  decision. 

(2.)  The  urban  authority  in  any  estimate  of  the  expenses  of  private 
street  works  may  include  a  commission  not  exceeding  five  pounds  per 
centum  (in  addition  to  the  estimated  actual  cost)  in  respect  of  surveys, 
superintendence,  and  notices,  and  such  commission  when  received  shall 
be  carried  to  the  credit  of  the  district  fund. 

It  is  doubtful  whether  such  charges  can  be  recovered  under  section  150  of  the 
Public  Health  Act,  1875.  See  Walthamstow  Local  Board  v.  Stames  [1891],  2  Ch.  606  ; 
60  L.  J.  Ch.  738  ;  65  L.  T.  (n.s.)  430  ;  7  T.  L.  E.  446. 

The  commission  must  be  entered  when  received  in  the  separate  accounts  kept 
under  section  21,  post,  though  it  will  be  applied  differently  from  the  expenses. 


Note  to 
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Section  10.  ^Q.  In  a  provisional  apportionment  of  expenses  of  private  street 
works  the  apportionment  of  expenses  against  the  premises  fronting, 
adjoining,  or  abutting  on  the  street  or  part  of  a  street  in  respect  of 
which  the  expenses  are  to  be  incurred  shall,  unless  the  urban  authority 
otherwise  resolve,  be  apportioned  according  to  the  frontage  of  the 
respective  premises  ;  but  the  urban  authority  may,  if  they  think  just, 
resolve  that  in  settling  the  apportionment  regard  shall  be  had  to  the 
foUoAving  considerations  ;  (that  is  to  say,) 

(a.)  The  greater  or  less  degree  of  benefit  to  be  derived  by  any  pre- 
mises from  such  works ; 
(h.)  The  amount  and  value  of  any  work  already  done  by  the  owners 
or  occupiers  of  any  such  premises. 
They  may  also,  if  they  think  just,  include  any  premises  which  do  not 
front,  adjoin,  or  abut  on  the  street  or  part  of  a  street,  but  access  to  which 
is  obtained  from  the  street  through  a  court,  passage,  or  otherwise,  and 
which  in  their  opinion  will  be  benefited  by  the  works,  and  may  fix  the 
sum  or  proportion  to  be  charged  against  any  such  premises  accordingly. 

Under  the  Piiblic  Healtli  Act,  1875,  s.  150,  the  expenses  must  be  apportioned 
according  to  frontage.  Under  this  Act  they  must  also  be  apportioned  according  to 
frontage,  unless  the  urban  authority  resolve  to  exercise  the  power  here  conferred 
upon  them.  If  they  do  so  resolve  it  will  be  the  duty  of  the  surveyor  to  take  into 
account,  in  making  his  apportionment,  any  special  benefit  which  he  may  consider 
that  any  of  the  premises  derive  from  the  works  over  and  above  other  premises  in  the 
street.  He  must  also  take  into  account  the  amount  and  value  of  any  work  which 
may  have  been  done  by  any  owner  or  occupier  of  premises  whereby  the  total  cost  of 
the  work  to  be  done  has  been  diminished.  The  apportionment  of  the  surveyor  must 
be  approved  by  the  urban  authority  under  section  6,  and  may  be  objected  to  under 
section  7,  ante,  p.  683. 

A  local  board  resolved  to  execute  certain  private  street  works  in  a  street  which 
had  buildings  on  the  north  side  only,  and  was  bounded  on  the  south  side  chiefly  by 
land  of  which  the  local  board  were  owners.  The  works  comprised  the  making  up  of 
the  roadway,  and  the  paving  and  kerbing  of  a  footpath  on  the  north  side  only.  No 
footpath  was  made  on  the  south  side.  The  surveyor  of  the  local  board  made  a  pro- 
visional apportionment  by  which  the  expenses  of  paving  and  kerbing  the  footpath 
were  apportioned  among  the  owners  of  premises  abutting  on  the  north  side  only. 
All  the  other  expenses  of  the  proposed  works  being  apportioned  amongst  the  owners 
of  premises  abutting  on  both  sides  of  the  street,  including  the  local  board  as  the 
owners  of  land  on  the  south  side,  it  was  held  that  the  provisional  apportionment  of 
the  expenses  of  the  footpath  was  wrong,  and  they  were  properly  apportionable 
among  the  owners  of  premises  on  both  sides  of  the  street.  Glacton-on-Sea  Local 
Board  v.  Young  [1895],  1  Q.  B.  395  ;  64  L.  J.  M.  C.  124  ;  71  L.  T.  (n.s.)  877  ;  43 
W.  R.  219  ;  59  J.  P.  581  ;  11  T.  L.  R.  118. 

The  latter  part  of  this  section  contains  a  new  provision,  whereby  premises  may  be 
made  liable  to  contribute  though  not  abutting  on  the  street.  See  Baddeley  v.  Gingell 
and  London  School  Board  v.  Vestry  of  St.  Mary,  Islington,  ante,  p.  184.  The  condition 
of  this  liability  are  that  such  premises  have  access  to  the  street  and  are  benefited 
by  the  works.   The  owner  of  such  premises  may  object  under  section  7,  ante,  p.  683. 


Amendment 
of  plan,  &c. 


11.  The  urban  authority  may  from  time  to  time  amend  the  specifica- 
tions, plans,  and  sections  (if  any),  estimates  and  provisional  apportion- 
ments for  any  private  street  works,  but  if  the  total  amount  of  the  estimate 
in  respect  of  any  street  or  part  of  a  street  is  increased,  such  estimate  and 
the  provisional  apportionment  shall  be  published  in  the  manner  prescribed 
in  Part  II.  of  the  Schedule  to  this  Act,  and  shall  be  open  to  inspection  at 
the  urban  authority  offices  at  all  reasonable  times,  and  copies  thereof 
shall  be  served  on  the  owners  of  the  premises  affected  thereby ;  and 
objections  may  be  made  to  the  increase  and  apportionment,  and  if  made 
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shall  be  dealt  with  and  determined  in  like  manner  as  objections  to  the  Section  11, 
original  estimate  and  apportionment. 

If  the  amendment  does  not  increase  the  estimate  nothing  more  need  be  done  ;  but 
if  it  does  it  will  be  necessary  to  proceed  de  novo,  and  to  advertise  and  give  notices  as 
mentioned  in  Part  II.  of  the  Schedule.  As  to  the  objections,  see  section  7,  ante,  p.  683. 

12.  When  any  private  street  works  have  been  completed,  and  ^™^g^J'/'°,"j'^ 
the  expenses  thereof  ascertained,  the  surveyor  shall  make  a  final  appor-  lecovery  of 
tionment  by  dividing  the  expenses  in  the  same  proportions  in  which  the  expenses, 
estimated  expenses  were  divided  in  the  original  or  amended  provisional 
apportionment  (as  the  case  may  be),  and  such  final  apportionment  shall 

be  conclusive  for  all  purposes  ;  and  notice  of  such  final  apportionment 
shall  be  served  upon  the  owners  of  the  premises  affected  thereby  ;  and 
the  sums  apportioned  thereby  shall  be  recoverable  in  manner  provided 
by  this  Act,  or  in  the  same  manner  as  private  improvement  expenses  are 
recoverable  under  the  Public  Health  Act,  1875,  including  the  power  to  38  &  39  Virt. 
declare  any  such  expenses  to  be  payable  by  instalments.  °" 

The  final  apportionment  may  be  objected  to  in  manner  provided  by  the  next  sub- 
section. 

As  to  the  recovery  of  sums  under  this  Act,  see  section  14,  iMst. 
The  power  to  declare  expenses  j^ayable  by  instalments  is  contained  in  the  Public 
Health  Act,  1875,  s.  257,  ante,  p.  341. 

(2.)  Within  one  month  after  such  notice  the  owner  of  any  premises 
charged  with  any  expenses  under  such  apportionment  may,  by  a  written 
notice  to  the  urban  authority,  object  to  such  final  apportionment  on  the 
following  grounds,  or  any  of  them  : — 

(a.)  That  the  actual  expenses  have  without  sufficient  reason  exceeded 

the  estimated  expenses  by  more  than  fifteen  per  cent. 
(I).)  That  the  final  apportionment  has  not  been  made  in  accordance 
with  this  section. 

(c.)  That  there  has  been  an  unreasonable  departure  from  the  specifi- 
cation, plans,  and  sections. 

The  Act  is  silent  as  to  what  is  to  happen  if  the  objector  makes  good  his  objection. 
The  justices  will  apparently  have  power  to  quash  or  amend  the  apportionment  by 
reducing  the  amount  apportioned  upon  any  owner. 

The  third  of  the  above  grounds  has  not  hitherto  been  cognizable  by  justices  in 
summary  proceedings  under  section  150  of  the  Public  Health  Act,  1875.  See  Cook  v. 
fysvnch  Local  Board  and  the  other  cases  cited,  ante,  p.  190. 

(3.)  Objections  under  this  section  shall  be  determined  in  the  same 
manner  as  objections  to  the  provisional  apportionment. 

See  section  8,  ante,  p.  684. 

13.  Any  premises  included  in  the  final  apportionment,  and  all  Charge  on 
estates  and  interests  from  time  to  time  therein,  shall  stand  and  remain  P^einises. 
charged  (to  the  like  extent  and  effect  as  under  section  two  hundred  and 
fifty-seven  of  the  Public  Health  Act,  1875)  with  the  sum  finally  appor- 
tioned on  them,  or  if  objection  has  been   made  against  the  final 
apportionment  with  the  sum  determined  to  be  due  as  from  the  date  of 

the  final  apportionment,  with  interest  at  the  rate  of  four  pounds  per 
centum  per  annum,  and  the  urban  authority  shall,  for  the  recovery  of 
such  sum  and  interest,  have  all  the  same  powers  and  remedies  under  the 
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Section  13.  Conveyancing  and  Law  of  Property  Act,  1881,  and  otherwise  as  if  they 
were  mortgagees  having  powers  of  sale  and  lease  and  of  appointing  a 
receiver. 

See  the  Public  Health  Act,  1875,  s.  257,  aiite,  p.  341,  and  the  notes  thereon. 

The  section  does  not  state  from  what  date  the  interest  is  to  run.  See,  however, 
section  14,  2)ost.  Under  the  Public  Health  Act,  1875,  s.  257,  it  runs  from  date  of 
demand.  Under  the  same  section  the  rate  of  interest  is  to  be  a  I'ate  not  exceeding 
5  per  cent. 

The  provisions  of  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  above  referred 
to,  are  contained  in  sections  19 — 24.  The  power  to  appoint  a  receiver  is  the  most 
useful  of  the  powers  hereby  conferred  on  the  urban  authority. 

(2.)  The  urban  authority  shall  keep  a  register  of  charges  under  this 
Act  and  of  the  payment  made  in  satisfaction  thereof,  and  the  register 
shall  be  open  to  inspection  to  all  persons  at  all  reasonable  times  on 
payment  of  not  exceeding  one  shilling  in  respect  of  each  name  or 
property  searched  for,  and  the  urban  authority  shall  furnish  copies  of 
any  part  of  such  register  to  any  person  applying  for  the  same  on  pay- 
ment of  such  reasonable  sum  as  may  be  fixed  by  the  urban  authority. 

This  is  a  very  useful  provision.  Charges  under  section  257  of  the  Public  Health 
Act,  1875,  do  not  require  registration  under  the  Land  Charges  Eegistration  Act,  1888 
{Reg.  V.  Land  Registry  (Vice- Registrar  of),  ante,  p.  345)  ;  consequently,  a  purchaser  of 
property  in  an  urban  district  may  have  no  means  of  knowledge  whether  such 
property  is  subject  to  a  charge.  Where  the  Act  has  been  adoptecl  there  will  be  no 
such  difficulty,  and  it  will  always  be  prudent  for  an  intending  purchaser  to  make  a 
search  under  this  section. 

14-.  The  urban  authority,  if  they  think  fit,  may  from  time  to  time  (in 
addition  and  without  prejudice  to  any  other  remedy)  recover  summarily 
in  a  court  of  summary  jurisdiction,  or  as  a  simple  contract  debt  by  action 
in  any  court  of  competent  jurisdiction,  from  the  owiier  for  the  time  being 
of  any  premises  in  respect  of  which  any  sum  is  due  for  expenses  of 
private  street  works  the  whole  or  any  portion  of  such  sum,  together  with 
interest  at  a  rate  not  exceeding  four  pounds  per  centum  per  annum, 
from  the  date  of  the  final  apportionment  till  payment  thereof. 

Under  the  Public  [Health  Act,  1875,  s.  153,  the  only  remedies  for  recovery  of 
expenses  were  by  summary  proceedings,  or,  in  cases  where  the  exp)enses  were  under 
60L,  by  action  in  the  county  court  under  section  261.  See  the  note  at  p.  188,  ante. 
Under  the  above  provision  an  action  may  be  brought  in  the  High  Court  if  it  is 
thought  desirable.  The  expenses  being  recoverable  from  the  owner  for  the  time 
being,  a  purchaser  may  become  liable  for  expenses  incurred  before  the  date  of  the 
purchase.  See  East  London  Waterworks  Comfamj  v.  Kellerman  [1892],  2  Q.  B.  72  ; 
67  L.  T.  (n.s.)  319  ;  56  J.  P.  773  ;  8  T.  L.  E.  556. 

15.  The  urban  authority,  if  they  think  fit,  may  at  any  time  resolve 
to  contribute  the  whole  or  a  portion  of  the  expenses  of  any  private  street 
works,  and  may  pay  the  same  out  of  the  district  fund  or  general  district 
rate  or  other  rate  out  of  which  the  general  expenses  incurred  under  the 
Public  Health  Act,  1875,  are  payable. 

This  is  a  new  provision.  Under  the  Public  Health  Act,  1875,  the  expenses  could 
not  be  defrayed  out  of  the  rates.  See  Drijden  v.  Putney  {Overseers  of),  ante,  p.  192. 
The  general  expenses  are  payable  out  of  the  general  district  rate,  but  sometimes  out 
of  the  borough  fimd  under  section  207  of  the  Public  Health  Act,  1875,  ante,  p.  276. 

Exemption  \Q,  The  incumbent  or  minister  or  tx-ustee  of  any  church,  chapel,  or 
of°^cumbeiiT''  P^^^e  appropriated  to  public  religious  worship,  which  is  for  the  time 
of  church.      being  by  law  exempt  from  rates  for  the  relief  of  the  poor,  shall  not  be 
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liable  to  any  expenses  of  private  street  works  as  the  owner  of  such  Section  16. 

church,  chapel,  or  place,  or  of  any  churchyard  or  burial  ground  attached 

thereto,  nor  shall  any  such  expenses  be  deemed  to  be  a  charge  on  such 

church,  chapel,  or  other  place,  or  on  such  churchyard  or  burial  ground, 

or  to  subject  the  same  to  distress,  execution,  or  other  legal  process,  but 

the  proportion  of  expenses  in  respect  of  which  an  exemption  is  allowed 

under  this  section  shall  be  borne  and  paid  by  the  urban  authority. 

This  section  is  intended  to  be  in  substitution  for  section  151  of  tlie  Public  Health 
Act,  1875,  and  there  are  some  points  of  difference  which  should  be  noted.  It  exempts 
not  only  incumbents  and  ministers,  but  trustees  also,  thus  meeting  the  decision  in 
Hornsey  Local  Board  v.  Brewis,  ante,  j).  198.  And  the  text  requires,  not  simply 
enables,  the  local  authority  to  bear  the  proportion  in  respect  of  wliich  an  exemption 
is  allowed. 

As  to  the  exenijjtion  of  churches,  chapels,  &c.,  from  poor  rates,  see  note  (a),  ante, 
p.  197. 

The  expression  "  private  street  ^vorks  "  is  defined  in  section  6,  ante,  p.  682. 

17.  All  owners  of  buildings  or  lands,  being  persons  who  under  the  Power  for 
Lands  Clauses  Acts  are  empowered  to  sell  and  convey  or  release  lands,  o™ngrg 
may  charge  such  buildings  or  lands  with  such  sum  as  may  be  necessary  borrow  for 
to  defray  the  whole  or  any  part  of  any  expenses  which  the  owners  of  or  expenses, 
any  persons  in  respect  of  such  buildings  or  lands  for  the  time  being  are 

liable  to  pay  under  this  Act  and  the  expenses  of  making  such  charge, 
and  for  securing  the  repayment  of  such  sum  with  interest  may  mortgage 
such  buildings  or  lands  to  any  person  advancing  such  sum,  but  so  that 
the  principal  due  on  any  such  mortgage  shall  be  repaid  by  equal  yearly 
or  half-yearly  payments  within  twenty  years. 

See  the  Lands  Clauses  Act,  1845  (8  &  9  Vict.  c.  18),  ss.  7,  8,  post,  as  to  the  persons 
under  disability  or  limited  owners,  such  as  tenants  for  life,  who  have  power  to  sell 
and  convey  or  release  lands  under  that  Act. 

Under  the  above  section  a  limited  owner  may  charge  or  mortgage  the  premises,  and 
not  merely  his  interest  in  them.  Compare  section  31  of  the  Public  Health  Act,  1875, 
ante,  p.  61. 

18.  The  nrban  authority  may  from  time  to  time,  with  the  sanction  Power  for 
of  the  Local  Government  Board,  borrow,  on  the  secui'ity  of  the  district  "j^'^'*^ borrow 
fund  and  general  district  rates,  or  other  rate  out  of  which  the  general  for  private 
expenses  incurred  under  the  Public  Health  Act,  1875,  are  payable,  street  works, 
moneys  for  the  purpose  of  temporarily  providing  for  expenses  of  private 

street  works,  and  the  powers  of  the  urban  authority  to  borrow  under 
the  Public  Health  Acts  shall  be  available  as  if  the  execution  of  private 
street  works  under  this  Act  were  one  of  the  purposes  of  the  Public 
Health  Act,  1875. 

As  to  the  rates  out  of  which  the  general  expenses  of  an  urban  authority  are 
defrayed,  see  section  207  of  the  Public  Health  Act,  1875,  ante,  p.  276. 

As  to  the  borrowing  powers  of  an  urban  authority  mider  the  same  Act,  see  sections 
233—243,  ante,  p.  314. 

19.  Whenever  all  or  any  of  the  private  street  works  in  this  Act  Adoption  of 
mentioned  have  been  executed  in  a  street  or  part  of  a  street,  and  the  P"^*^*"^  streets, 
urban  authority  are  of  opinion  that  such  street  or  part  of  a  street  ought 

to  become  a  highway  repairable  by  the  inhabitants  at  large,  they  may  by 
notice  to  be  fixed  up  in  such  street  or  part  of  a  street  declare  the  whole 
of  such  street  or  part  of  a  street  to  be  a  highway  repairable  by  the 
inhabitants  at  large,  and  thereupon  such  street  or  part  of  a  street  as 
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Section  19.  (jgg^-^efj     tte  notice  shall  become  a  higliway  repairable  by  the  inhabitants 
at  large. 

This  section  is  in  substitution  for  section  152  of  the  Public  Health  Act,  1875,  ante, 
p.  198,  or,  where  the  Public  Health  Acts  Amendment  Act,  1890,  have  been  adopted, 
for  section  41  of  that  Act,  ante,  p.  589.  It  is  practically  identical  with  the  section 
last  referred  to,  and  its  effect  has  already  been  exjjlained  in  the  note  to  that  section. 

It  is  to  be  observed,  however,  that  the  text  does  not  enable  the  owners  of  the  street 
to  object  to  its  beipg  declared  a  highway  repairable  by  the  inhabitants  at  large  ;  so 
that  under  this  Act  a  street  in  all  respects  private  and  never  dedicated  to  the  public 
use  may  be  opened  for  public  traffic  without  the  consent  of  the  owners,  and  possibly 
to  their  detriment. 
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20.  -tf  any  street  is  now  or  shall  hereafter  be  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  and  made  good  (all  such  works 
being  done  to  the  satisfaction  of  the  urban  authority),  then,  on  the 
application  in  writing  of  the  greater  part  in  value  of  the  owners  of  the 
houses  and  land  in  such  street,  the  urban  authority  shall,  within  three 
months  from  the  time  of  such  application,  by  notice  put  up  in  such  street 
declare  the  same  to  be  a  highway  repairable  by  the  inhabitants  at  large, 
and  thereupon  such  street  shall  become  a  highway  repairable  by  the 
inhabitants  at  large. 

This  section  will  apply  only  when  all  the  works  above  mentioned  have  been 
executed  in  the  street.  The  expression  "  houses  and  land  in  such  street  "  avoids  the 
ambiguity  which  has  been  pointed  out  in  the  note  to  section  41  of  the  Act  of  1890, 
ante,  p.  590.    The  urban  authority  will  have  no  discretion  under  this  section. 

SI.  (!•)  The  urban  authority  shall  keep  separate  accounts  of  all 
moneys  expended  and  recovered  by  them  in  the  execution  of  the  provi- 
sions of  this  Act  relating  to  private  street  works. 

(2.)  All  moneys  recovered  by  the  urban  authority  under  this  Act  in 
respect  of  street  works  shall  be  applied  in  repayment  of  moneys  borrowed 
for  the  purpose  of  executing  private  street  works,  or  if  there  is  no  such 
loan  outstanding  then  in  such  manner  as  may  be  directed  by  the  Local 
Government  Board. 

The  urban  authority  may  borrow  for  private  street  works  under  section  18.  If 
they  do  borrow,  the  sums  they  recover  from  the  owners  must  be  applied  in  payment 
of  the  loans. 
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22.  railway  or  canal  company  shall  be  deemed  to  be  an  owner  or 
occupier  for  the  purposes  of  this  Act  in  respect  of  any  land  of  such 
company  upon  which  any  street  shall  wholly  or  partially  front  or  abut, 
and  which  shall  at  the  time  of  the  laying  out  of  such  street  be  used  by 
such  company  solely  as  a  part  of  their  line  of  railway,  canal,  or  siding, 
station,  towing  path,  or  works,  and  shall  have  no  direct  communication 
with  such  street ;  (a)  and  the  expenses  incurred  by  the  urban  authority 
under  the  powers  of  this  Act  which,  but  for  this  provision,  such  company 
would  be  liable  to  pay,  shall  be  repaid  to  the  urban  authority  by  the 
owners  of  the  premises  included  in  the  apportionments,  and  in  such 
proportion  as  shall  be  settled  by  the  surveyor; (5)  and  in  the  event  of 
such  company  subsequently  making  a  communication  with  such  street 
they  shall,  notwithstanding  such  repayment  as  last  aforesaid,  pay  to  the 
urban  authority  the  expenses  which,  but  for  the  foregoing  provision, 
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such  company  would  in  the  first  instance  have  been  liable  to  pay,  and  Section  22. 
the  urban  authority  shall  divide  among  the  owners  for  the  time  being 
included  in  the  apportionment  the  amount  so  paid  by  such  company  to 
the  urban  authority,  less  the  costs  and  expenses  attendant  upon  such 
division,  in  such  proportion  as  shall  be  settled  by  the  surveyor,  whose 
decision  shall  be  final  and  conclusive. (c)  This  section  shall  not  apply  to 
any  street  existing  at  the  date  of  the  adoption  of  this  Act. 

(a)  This  provision  is  intended  to  meet  the  decisions  in  Higgins  v.  Harding  and 
London  and  North- IFestern  Railway  Compamj  v.  St.  Pancras  (Vestry  of),  ante,  p.  184. 
It  will  only  ajjply  where  there  is  no  communication  between  the  railway  and  the 
street. 

(6)  This  is  rather  hard  on  the  ownei's  in  question.  It  seems  to  signify  that  the 
sum  which  otherwise  would  have  been  apportioned  to  the  company  shall  be  paid  by 
the  other  owners  in  the  proportion  settled  by  the  surveyor.  It  does  not  provide  that 
the  whole  of  the  expenses  are  to  be  apportioned  among  the  owners  other  than  the 
company  in  the  first  instance. 

(c)  No  provision  is  here  made  for  the  case  where  there  have  been  changes  of 
ownership. 

23.  All  expenses  incurred  or  payable  by  an  urban  authority  and  a  ^p^j^"^^^"* 
rural  sanitary  authority  respectively  in  the  execution  of  this  Act,  and  j-ity. 
not  otherwise  provided  for,  may  be  charged  and  defrayed  as  part  of  the 
expenses  incurred  by  them  respectively  in  the  execution  of  the  Public 
Health  Acts. 

The  expenses  of  an  urban  authority  will,  therefore,  be  defrayed  out  of  the  rate 
mentioned  in  section  207  of  the  Public  Health  Act,  1875,  ante,  p.  276.  The  rate  will 
generally  be  the  general  district  rate.  Where  a  rural  authority  adopt  the  Act  by 
virtue  of  urban  powers  conferred  on  them  under  section  4,  ante,  their  expenses  will 
be  defrayed  as  general  expenses,  as  to  which  see  section  229  of  the  Public  Health  Act, 
1875,  ante,  p.  308. 


S^.  All  powers  given  to  a  local  authority  under  this  Act  shall  be  Powers  of 
deemed  to  be  in  addition  to  and  not  in  derogation  of  any  other  powers  ^ve.'^^'"'^'*' 
conferred  upon  such  local  authority  by  any  Act  of  Parliament,  law,  or 
custom,  and  such  other  powers  may  be  exercised  in  the  same  manner  as 
if  this  Act  had  not  been  passed. 

This  section  preserves  the  effect  of  local  Acts,  and  where  there  is  such  an  Act  in 
force  the  local  authority  will  have  an  alternative  remedy. 

Compare  section  341  of  the  Public  Health  Act,  1875,  ante,  p.  423,  and  section  10  (1) 
of  the  Public  Health  Acts  Amendment  Act,  1890,  ante,  p.  564. 

25.  Neither  sections  one  hundred  and  fifty,  one  hundred  and  fifty-  Certain 
one,_  and  one  hundred  and  fifty-two  of  the  Public  Health  Act,  1875,  nor  SiirHealth 
section  forty-one  of  the  Public  Health  Acts  Amendment  Act,  1890,  shall  Acts  not  to 
apply  to  any  district  or  part  of  a  district  in  which  this  Act  is  in  force.  apply. 

This  Act  when  adopted  takes  the  place  of  the  sections  named  in  the  text. 

26.  This  Act  shall  not  extend  to  prejudice  or  derogate  from  the  Tor  protection 
estates,  rights,  and  privileges  of  the  Conservators  of  the  River  Thames,  y^torTor' 

or  render  them  liable  to  any  charges  or  payments  in  respect  of  any  of  the  River 
their  works  on  or  upon  the  shores  of  the  Eiver  Thames.  Thames, 

See  the  Thames  Conservancy  Act,  1894,  57  &  58  Vict.  c.  clxxxvii. 
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Sections  6,  11. 


THE  PUBLIC  ATTTHOETTIBS  PROTECTION  ACT,  1893. 

THE  SCHEDULE. 


PRIVATE    STEEET  WORKS. 
PART  I. 

Particulars  to  be  stated  in  Specifications,  Plans  and  Sections,  Estimates, 
AND  Provisional  Apportionments. 

Specifications. — These  shall  describe  generally  the  works  and  things  to  be  done,  and 
in  the  case  of  structural  works  shall  specify  as  far  as  may  be  the  foundation,  form, 
material,  and  dimensions  thereof. 

Plans  and  Sections. — These  shall  show  the  constructive  character  of  the  works,  and 
the  connexions  (if  any)  with  existing  streets,  sewers,  or  other  works,  and  the  lines  and 
levels  of  the  works,  subject  to  such  limits  of  deviation  (if  any)  as  shall  be  indicated 
on  the  plans  and  sections  respectively. 

Estimates. — These  shall  show  the  particulars  of  the  probable  cost  of  the  whole 
works,  including  the  commission  provided  for  by  this  Act. 

Provisional  Apportionments. — These  shall  state  the  amounts  charged  on  the  respec- 
tive premises  and  the  names  of  the  respective  owners,  or  reputed  owners,  and  shall 
also  state  whether  the  apportionment  is  made  according  to  the  frontage  of  the  respec- 
tive premises  or  not,  and  the  measurements  of  the  frontages,  and  the  other  considera- 
tions (if  any)  on  which  the  apportionment  is  based. 

PART  II. 

Publication  of  Notice. 

Any  resolution,  notice,  or  other  document  required  by  this  Act  to  be  published  in 
the  manner  prescribed  by  this  schedule  shall  be  j^nblished  once  in  each  of  two 
successive  weeks  in  some  local  newspaper  circulating  within  the  district,  and  shall  be 
publicly  posted  in  or  near  the  street  to  which  it  relates  once  at  least  in  each  of  three 
successive  weeks. 


THE  PUBLIC  AUTHORITIES  PROTECTION  ACT,  1893. 

(56  &  57  Vict.  Cap.  61.) 

An  Act  to  generalise  and  amend  certain  statutory  provisions  for  the 
Protection  of  Persons  acting  in  the  execution  of  Statutory  and  other 
Public  Duties.  [5th  December,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Protection  of      l.(<^)  Where  after  the  commencement  of  this  Act  any  action,  prosecu- 
persons         tion,  or  other  proceeding  (A)  is  commenced  in  the  United  Kingdom 
e.^eciftioii  of    against  any  person  for  any  act  done  in  pursuance,  or  execution,  or 
intended  execution  of  any  Act  bf  Parliament, (c)  or  of  any  public  duty  or 
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authority,  or  in  respect  of  any  alleged  neglect  or  default  in  the  execution  Section 
of  any  such  Act,  duty,  or  authority,  the  following  provisions  shall  have  statutory  o 

effect  :  other  publ 

(a.)  The  action,  prosecution,  or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  next  after  the  act, 
neglect,  or  default  complained  of,  or,  in  case  of  a  continuance 
of  injury  or  damage,  within  six  months  next  after  the  ceasing 
thereof :(d) 

(^.)  Wherever  in  any  such  action  a  judgment  is  obtained  by  the 
defendant,  it  shall  carry  costs  to  be  taxed  as  between  solicitor 
and  client : 

(c.)  Where  the  proceeding  is  an  action  for  damages,  tender  of  amends 
before  the  action  was  commenced  may,  in  lieu  of  or  in  addition 
to  any  other  plea,  be  pleaded.  (<?)  If  the  action  was  commenced 
after  the  tender,  or  is  proceeded  with  after  payment  into  court 
of  any  money  in  satisfaction  of  the  plaintiff's  claim,  and  the 
plaintiff  does  not  recover  more  than  the  sum  tendered  or  paid, 
he  shall  not  recover  any  costs  incurred  after  the  tender  or  pay- 
ment, and  the  defendant  shall  be  entitled  to  costs,  to  be  taxed 
as  between  solicitor  and  client,  as  from  the  time  of  the  tender 
or  payment  ;  but  this  provision  shall  not  affect  costs  on  any 
injunction  in  the  action  : 

(d.)  If,  in  the  opinion  of  the  court,  the  plaintiff  has  not  given  the 
defendant  a  sufficient  opportunity  of  tendering  amends  before 
the '  Commencement  of  the  proceeding  the  court  may  award  to 
the  defendant  costs  to  be  taxed  as  between  solicitor  and  client. 

This  section  shall  not  affect  any  proceedings  by  any  department  of  the 
Government  against  any  local  authority  or  officer  of  a  local  authority.  (/) 

(a)  This  Act  takes  the  place  of  section  264  of  the  Puljlic  Health  Act,  1875,  which, 
it  repeals.  It  abolishes  notice  of  action  in  every  case,  but  it  limits  the  time  within 
which  proceedings  may  be  instituted  against  a  local  authority. 

(6)  It  was  held  that  section  264  of  the  Public  Health  Act,  1875,  did  not  apply  to 
proceedings  taken  for  an  injunction  to  restrain  the  committing  of  a  nuisance. 
Attorney-General  v.  Hackney  Local  Board,  L.  R.  20  Eq.  626  ;  44  L.  J.  Ch.  545  ;  33 
L.  T.  (U.S.)  244.  This  was  followed  by  the  Court  of  Appeal  in  Flower  v.  Loiu  Leyton 
Local  Board,  5  Ch.  D.  347  ;  46  L.  J.  Ch.  621  ;  36  L.  T.  (n.s.)  760  ;  25  W.  R.  545  ; 
41  J.  P.  548.  There  it  was  held  that  the  section  did  not  apply  where  the  object  of 
the  action  was  to  restrain  the  commission  of  a  nuisance,  and  that  notwithstanding 
that  the  plaintiff  claimed  compensation  for  past  damage.  The  same  point  was  decided 
by  Denman,  J.,  in  Sellors  v.  Matlock  Local  Board,  14  Q.  B.  D.  928  ;  52  L.  T.  (n.s.) 
782.  And  see  Bateman  v.  Poplar  District  Board  of  PForks,  33  Ch.  D.  360  ;  55  L.  T. 
(n.s.)  374.  Where  an  action  against  a  sanitary  authority  was  hand  fide,  and  in 
substance  brought  for  an  injunction  to  restrain  them  from  causing  a  nuisance  in  the 
future  by  continuing  to  discharge  sewage  into  a  stream,  but  the  judge  at  the  trial 
thought  that  under  the  circumstances  an  injunction  was  not  then  needed,  because 
though  a  nuisance  was  caused  by  a  discharge  of  sewage  in  an  exceptionally  dry  season, 
which  at  the  time  of  the  trial  had  passed  away,  and  it  was  not  again  likely  to  recur 
except  in  such  a  season,  and  he  accordingly  refused  an  injunction  but  gave  251. 
damages,  it  was  held  that  he  had  power  to  give  such  damages  in  accordance  with 
the  Chancery  practice  under  Lord  Cairns's  Act,  though  no  notice  of  action  had  been 
given  under  section  264.  Chapman  v.  Auckland  Union  {Guardians  of),  23  Q.  B.  D. 
294  ;  58  L.  J.  Q.  B.  504  ;  61  L.  T.  (n.s.)  446  ;  53  J.  P.  820.  It  was  held  that  where 
an  action  was  brought  to  recover  damages  and  also  to  obtain  an  injunction,  the  whole 
circumstances  of  the  case  had  to  be  looked  at  to  determine  whether  the  real  object  of 
the  action  is  to  recover  damages  or  to  obtain  an  injunction,  and  the  application  of  the 
section  depended  upon  the  decision  of  this  question.    Pryce  v.  Hole,  6  T.  L.  R  195, 
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Note  to  In  Wliitefield  v.  Newquay  Load  Board,  "Law  Times,"  March  18th,  1882,  p.  349, 
Section  1.  Bacon,  V.C,  held  that  section  264  did  not  apply  to  proceedings  against  a  local  board 
to  restrain  them  from  continuing  a  nuisance,  although  no  interim  injunction  had  been 
asked  for  in  the  action ;  and  that  it  was  not  a  defence  to  such  an  action  that  the 
plaintiff  had  availed  himself  of  the  provisions  of  section  299,  by  applying  to  the  Local 
Government  Board  for  and  obtaining  an  order  upon  the  defendants  to  carry  outworks 
for  putting  an  end  to  the  nuisance,  although  the  Local  Government  Board  had  power 
under  the  Act  to  do  the  necessary  works  at  the  expense  of  the  local  board,  if  the 
latter  made  default.  The  section  was  also  held  to  be  inapplicable  to  an  action  for  the 
recovery  of  land.  Foat  v.  Margate  (Mayor  of),  11  Q.  B.  D.  299  ;  47  J.  P.  535  ;  S.  C. 
Holder  v.  Margate  {Mayor  of),  52  L.  J.  Q.  B.  711  ;  and  to  an  action  brought  by  a 
contractor  against  a  local  board  for  a  lireach  of  contract.  Davies  v.  Swansea  {Cor- 
poration of),  8  Ex.  808  ;  22  L.  J.  Ex.  297  ;  17  J.  P.  649  ;  and  to  an  action  for  money 
had  and  received  for  the  recovery  from  a  local  board  of  sums  paid  by  mistake  for 
paving  expenses  under  section  150.  Midland  Raihvay  Com.pany  v.  Withington  Local 
Board,  11  Q.  B.  D.  788  ;  52  L.  J.  Q.  B.  689  ;  49  L.  T.  (n.s.)  489  ;  47  J.  P.  789.  And 
according  to  Delaney  v.  Metroiwlitan  Board  of  Works,  infra,  no  notice  is  required  in 
cases  where  compensation  is  claimed  in  respect  of  the  exercise  of  powers  granted  by 
the  Act.  The  section  was  also  held  to  ajjply  to  proceedings  against  a  member  of  a 
local  board  for  penalties  under  Schedule  2,  rule  70,  now  repealed.  Lea  v.  Facey,  17 
Q.  B.  D.  139  ;  55  L.  J.  M.  C.  149  ;  55  L.  T.  (n.s.)  .300  ;  51  J.  P.  20  ;  affirmed  in  Court 
of  Appeal,  19  Q.  B.  D.  352  ;  56  L.  J.  Q.  B.  536  ;  35  W.  R.  721  ;  51  J.  P.  756. 

(c)  The  defendant  contracted  with  a  local  board  for  the  digging  of  wells  for  the 
better  supply  of  water,  the  work  to  be  done  to  the  satisfaction  of  the  local  board  or 
their  surveyor,  and  the  digging  to  be  done  under  the  direction  of  the  surveyor.  The 
hole  made  in  digging  one  of  the  wells  in  a  highway  was  negligently  left  without 
sufficient  light,  in  consequence  of  which  the  plaintiff's  horse  in  passing  fell  into  the 
hole  and  was  injured,  and  for  the  damage  thereby  occasioned  to  the  plaintiff  an  action 
was  brought  without  notice  : — Held,  that  the  defendant  was  a  person  acting  under  the 
direction  of  the  local  board  within  the  meaning  of  section  139  of  the  Public  Health 
Act,  1848,  and  that  the  action  was  in  respect  of  something  done  or  intended  to  be 
done  under  the  provisions  of  the  Act.  Newton  v.  Ellis,  5  E.  &  B.  115  ;  24  L.  J.  Q.  B. 
337  ;  1  Jur.  (n.s.)  850  ;  19  J.  P.  805. 

The  plaintiff  and  defendant  were  occupiers  of  adjoining  houses,  which  were 
separated  by  a  covered  passage.  The  house  of  the  defendant  was  a  public-house,  and 
the  public  were  accustomed  to  commit  nuifances  against  the  wall  of  the  plaintiff's 
house.  The  district  board  thereupon  directed  their  inspector  of  nuisances  to  cause  a 
urinal  to  be  put  up  against  the  plaintiff's  wall,  and  the  inspector  gave  authority  to  the 
defendant  to  erect  it,  which  he  accordingly  did,  the  district  board  paying  a  portion  of 
the  expense.  It  was  held  that  the  defendant  was  entitled  to  notice  of  action  under 
the  Metropolis  Management  Act,  1862  (25  &  26  Vict.  c.  102),  s.  106.  Chambers  v. 
Eeid,  13  L.  T.  (n.s.)  703  ;  14  W.  R.  370  ;  30  J.  P.  231.  But  where  under  the  same 
Act  a  district  board  required  a  person  to  drain  into  a  sewer,  and  in  doing  so  he  com- 
mitted a  trespass,  it  was  held  that  he  was  acting,  not  tinder  the  orders  or  directions 
of  the  board,  or  by  their  authority,  but  simply  in  performance  of  a  duty  imposed 
upon  him  by  statute,  which,  if  he  omitted,  the  board  were  empowered  to  call  upon 
him  to  perform.  Doust  v.  Slater,  10  B.  &.  S.  400  ;  38  L.  J.  Q.  B.  159  ;  20  L.  T.  (n.s.) 
525  ;  33  J.  P.  581. 

The  defendant,  a  contractor,  employed  by  the  Metropolitan  Board  of  Works,  to 
enlarge  a  sewer  running  into  a  tidal  creek,  erected  a  dam  in  the  sewer,  the  water 
above  which  was  removed  by  pumping.  Owing  to  his  negligence  in  not  working  the 
pumps,  the  sewage  flowed  back  into  the  plaintiff's  premises  and  injttred  them : — 
Helcf,  that  the  injury  was  occasioned  by  acts  done  or  intended  to  be  done  ttnder  the 
powers  of  the  board  under  25  &  26  Vict.  c.  102,  s.  107,  within  the  meaning  of  that 
section.  Poulsum  v.  Thirst,  L.  R.  2  C.  P.  442  ;  36  L.  J.  C.  P.  225  ;  16  L.  T.  (n.s.) 
324  ;  15  W.  R.  766. 

The  defendant,  a  contractor  tinder  a  district  board,  was  engaged  in  constructing  a 
sewer,  and  employed  men  with  horses  and  carts.  The  men  so  employed  were  allowed 
an  hour  for  dinner,  but  were  not  permitted  to  go  home  to  dine,  or  to  leave  their 
horses  and  carts.  One  of  the  men  went  home,  about  a  quarter  of  a  mile  out  of  the 
direct  line  of  his  work,  to  his  dinner,  and  left  his  horse  ttnattended  in  the  street 
before  his  door.  The  horse  ran  away,  and  damaged  certain  railings  belonging  to  the 
plaintiff.  The  jury  found  that  the  driver  was  acting  within  the  scope  of  his  employ- 
ment, and  it  was  held  that  the  thing  complained  of  was  not  a  thing  done  or  intended 
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to  be  done  under  the  powers  of  tlie  board,  or  under  25  &  26  Vict.  c.  102.  Whatman^.  Note  to 
Pearson,  L.  R.  3  C.  P.  422  ;  37  L.  J.  C.  P.  156  ;  18  L.  T.  (n.s.)  290  ;  16  AV.  R.  649.    Section  1 

The  plaintiff  was  a  driver  employed  by  contractors,  who  had  contracted  with  the 
defendants,  a  metropolitan  vestry,  to  provide  them  with  horses  and  drivers  for  their 
carts  used  in  watering  the  streets  under  the  powers  of  18  &  19  Vict.  c.  120.  The 
defendants  negligently  supplied  a  cart  with  a  defective  axle,  and  by  reason  thereof 
the  plaintiff,  wliile  driving  the  cart  for  the  purpose  of  watering  the  streets,  was  thrown 
off  -and  injured.  It  was  held  that  the  supjjly  of  the  water-cart  to  the  plaintiff  for 
the  purpose  of  watering  the  streets  was  a  thing  done  or  intended  to  be  done  under 
the  Act  empowering  the  vestry  to  water  the  streets.  Edwards  v.  St.  Mary,  Islington 
{Vestry  of),  22  Q.  B.  D.  338  ;  58  L.  J.  Q.  B.  165  ;  60  L.  T.  (n.s.)  725  ;  37  W.  R.  347  ; 
53  J.  P.  180  ;  5  T.  L.  R.  228. 

The  defendants,  a  local  board,  left  unfenced  a  goit  adjoining  a  public  footpath 
within  their  district,  by  reason  whereof  tlie  plaintiff's  husband,  while  using  the  foot- 
path, fell  into  the  goit  and  was  drowned.  It  was  held  that  the  alleged  cause  of 
action  being  the  continued  non-performance  of  a  duty  imposed  upon  them  by  the 
Act,  and  therefore  a  thing  done  or  intended  to  be  done  under  the  provisions  of  the 
Act.  Wilson  V.  Halifax  {Matjor,  d-c,  of),  ante,  p.  158.  Per  Kelly,  C.B.:  "  It  is  now 
settled  by  authority  that  an  omission  to  do  something  that  ought  to  be  done  in  order 
to  the  complete  performance  of  a  duty  imposed  upon  a  public  body  luider  an  Act  of 
Parliament,  or  the  continuing  to  leave  any  such  duty  unperformed,  amounts  to  an 
act  done  or  intended  to  be  done  within  the  meaning  of  those  clauses  requiring  notice 
of  action  for  the  protection  of  public  bodies  acting  in  the  discharge  of  public  duties 
under  Acts  of  Parliament." 

The  defendants,  surveyors  of  highways,  appointed  under  5  &  6  Will.  4,  c.  50, 
received  payment  from  the  plaintiff  of  an  assessment  upon  a  highway  rate  which  had 
been  improperly  or  irregularly  made.  The  defendants  had  intended  to  act  in  the 
performance  of  the  duties  of  their  office.  In  an  action  to  recover  back  the  money,  it 
was  held  that  the  acts  complained  of  were  done  in  pursuance  of  the  Act.  Per 
Lush,  J.:  "  The  question  was  whether  the  defendants  in  making  the  rate  intended 
to  do  what  they  were  authorised  to  do.  It  is  clear  that  they  bond  fide  believed  they 
were  doing  what  the  law  allowed,  and  that  is  all  that  is  needed  to  entitle  them  to 
the_ protection  of  the  statute."  Per  Blackburn,  J.:  "  It  has  long  been  decided  that 
such  a  provision  is  intended  to  protect  persons  from  the  consequences  of  committing 
illegal  acts  which  are  intended  to  be  done  under  the  authority  of  an  Act  of  Parlia- 
ment, but  which  by  some  mistake  are  not  justified  in  its  terms,  and  cannot  be 
defended  by  its  provisions."  Selmes  v.  J^idge,  L.  R.  6  Q.  B.  724  ;  40  L.  J.  Q.  B.  287  ; 
24  L.  T.  (n.s.)  904  ;  19  W.  R.  1110  ;  35  J.  P.  645. 

_  So  also  where  a  local  board  having  authority  to  moor  a  landing-stage  in  a  navigable 
river,  fastened  it  with  an  anchor,  but  omitted  to  bury  the  same  properly,  by  reason 
of  which  omission  a  vessel  in  navigating  the  river  suffered  damage.  Joliffe  v.  JV allasey 
Local  Board,  L.  R.  9  C.  P.  62  ;  43  L.  J.  C.  P.  41  ;  29  L.  T.  (n.s.)  582  ;  38  J.  P.  40. 

To  an  action  for  slander  the  defendant  pleaded  that  the  words  were  spoken  while 
he  was  acting  as  clerk  of  the  markets,  in  pursuance  of  the  Acts  relating  to  municipal 
corporations  in  Ireland,  which  statutes  entitled  him  to  a  month's  notice  of  action  for 
any  act  done  in  pursuance  of  them.  The  plea  was  held  good  on  demurrer,  for  the 
words  spoken  while  acting  in  pursuance  of  the  statutes  were  as  much  within  their 
protection  as  acts  done.  Murray  v.  McSwinney,  It.  Rep.  9  C.  L.  545.  See,  however, 
Royal  Aquarium,  dc..  Society  v.  Parkinson  [1892],  1  Q.  B.  431  ;  61  L.  J.  Q.  B.  409  ; 
66  L.  T.  (n.s.)  513  ;  40  W.  R.  450  ;  56  J.  P.  404  ;  8  T.  L.  R.  352. 

The  omission  to  repair  the  handrail  of  a  bridge  over  a  brook  was  held  to  be  some- 
thing done_  in  pursuance  of,  or  under  the  authority  of,  5  &  6  Will.  4,  c.  50,  so  as  to 
require  notice,  under  section  109,  of  an  action  for  an  injury  sustained  by  reason  of  such 
omission.  The  cases  of  Wilson  v.  Halifax  and  Joliffe  v.  Wallasey  Local  Board  {supra) 
were  said  not  to  be  distinguishable.  Holland  v.  Northvnch  Highway  Board,  34  L.  T. 
(n.s.)  137  ;  40  J  P.  517. 

Defendants,  an  urban  authority,  gave  the  plaintiffs  notice  to  pave  under  section 
150,  and  in  default  themselves  executed  the  work,  and  the  plaintiffs  on  demand  paid 
the  amount  apportioned  to  them.  Both  parties  then  believed  that  the  street  was  not 
a  highway  repairable  by  the  inhabitants,  but  some  time  afterwards  it  was  discovered 
that  it  was  such  a  highway,  and  the  plaintiffs  sued  to  recover  back  the  amount.  It 
was  held  by  the  Court  of  Appeal  that  the  claim  was  for  something  done,  or  omitted 
to  be  done,  within  this  section.  Midland  Railway  Gomjpany  v.  Withington  Local 
Board,  11  Q.  B.  D.  788  ;  52  L.  J.  Q.  B.  689  ;  49  L.  T.  (n.s.)  489  ;  47  J.  P.  789.  The 
ourt  followed  Waterhouse  v.  Keen,  4  B.  &  C.  200;  and  Selmes  v.  Judge,  supra. 


696 


THE  PUBLIC  AUTHOEITIES  PEOTECTION  ACT,  1893. 


Note  to  A  local  board  constructed  a  pier  under  powers  given  by  provisional  order  and  con- 
Sectiori  1,  firming  Act.  The  order  vested  the  pier  in  the  local  board  as  part  of  their  corporate 
estate,  and  provided  that  expenses  incidental  to  it  should  be  discharged  out  of  the 
general  district  rate.  The  plaintiffs  Avere  admitted  to  the  pier  as  passengers  of  a  steam- 
boat company,  who  paid  a  rent  to  the  board  for  the  right  to  land  passengers  at  the 
pier.  While  so  using  the  pier  the  plaintiifs  were  injured  by  the  negligence  of  the 
board  or  their  servants.  It  was  held  that  an  action  for  sucb  negligence  was  not  an  action 
for  anything  done  or  intended  to  be  done  or  omitted  to  be  done  within  the  meaning 
of  the  above  section.    Ongley  v.  Ghatham  Local  Board,  3  T.  L.  E.  706  ;  4  T.  L.  R.  6. 

An  action  was  brought  to  recover  penalties  uuder  the  local  Acts  authorising  the 
construction  of  the  Swansea  Waterworks.  By  these  Acts  the  defendants  were  bound 
to  keep  up  a  flow  of  minimum  quantities  of  water  into  certain  streams  for  the  benefit 
of  persons  interested  including  the  plaintiff'.  In  case  of  failure  otherwise  tban  through 
inevitable  accident  the  defendants  were  liable  to  pay  daily  penalties  and  compensa- 
tion. It  was  held  that  the  claim  was  for  things  done  or  intended  to  be  done  or 
omitted  to  be  done  within  the  meaning  of  this  section.  Lewis  and  Sons  v.  Swansea 
{Corporation  of),  W.  N.  (1887),  p.  234. 

(d)  In  Midland  Eailway  Company  v.  TVithington  Local  Board,  supra,  it  appeared 
that  the  money  was  paid  on  the  30th  October,  1880,  so  that  the  six  months  would 
expire  on  the  30th  April,  1881.  On  the  13th  April  the  plaintift's  secretary  wrote  to 
the  defendants  for  information  as  to  the  residt  of  certain  proceedings  which  were 
to  determine  whether  the  road  was  a  highway  or  not,  and  stating  that  if  the  board 
were  defeated  they  would  expect  a  return  of  the  money.  The  defendants  replied  that 
the}-  were  going  to  ajjpeal,  and  would  inform  the  plaintiffs  of  the  result.  The  action 
was  brought  in  March,  1882,  after  a  month's  notice  had  been  given.  It  was  held 
that  the  facts  did  not  disclose  a  waiver  by  the  defendants  of  the  benefit  of  the  section. 

As  to  the  computation  of  the  six  months,  see  Freeman  v.  Eead,  4  B.  &  S.  174  ;  32 
L.  J.  M.  C.  226  ;  8  L.  T.  (n.s.)  458  ;  11  W.  R.  802  ;  10  Jur.  (n.s.)  149  ;  Radclife  v. 
Bartholomew  [1892],  1  Q.  B.  161  ;  61  L.  J.  M.  C.  63;  65  L.  T.  (n.s.)  677  ;  40  W.  R. 
63  ;  56  J.  P.  262  ;  8  T.  L.  R.  43.  Where  the  cause  of  action  is  the  doing  of  the  act 
itself,  the  limitation  of  time  runs  from  the  act ;  where  it  is  the  resulting  damage,  it 
runs  from  the  time  when  the  damage  results,  and  where  the  injurious  act  is  continu- 
ing and  causes  continuous  damage,  the  right  of  action  also  continues.  See  White- 
house  V.  Felloives,  10  C.  B.  (n.s.)  765  ;  30  L.  J.  C.  P.  305  ;  Bonomi  v.  Backhouse, 
E.  B.  &  E.  622  ;  28  L.  J.  Q.  B.  378  ;  34  L.  J.  Q.  B.  181  ;  5  Jnr.  (n.s.)  1345  ;  7  Jur. 
(n.s.)  809.  Where,  by  an  Improvement  Act,  actions  for  any  injury  done  by  the 
commissioners  under  the  Act  were  to  be  brought  within  six  months  ccfter  the  thing 
done,  and  the  defendants,  proceeding  under  the  Act  to  dig  a  sewer,  cracked  the  walls 
of  the  plaintift''s  house,  it  was  held  that  the  plaintiff's  right  of  action  was  limited 
to  six  months  after  the  day  on  which  the  crack  was  occasioned,  and  did  not  con- 
tinue for  as  long  a  time  as  the  crack  continued.    Lloyd  v.  Wigney,  6  Bing.  489. 

Where  an  excavation  made  by  a  local  authority  under  a  street  for  the  purpose  of 
laying  a  sewer  was  not  properly  filled  in,  and  in  consequence  a  subsidence  of  the 
plaintiff's  land  with  injury  to  houses  thereon  took  place,  which  began  at  a  period 
more  than  six  months  before  and  went  on  continuously  down  to  the  commencement 
of  an  action  by  the  plaintifi'  in  respect  of  such  subsidence,  it  was  held,  on  the  autho- 
rity of  Darley  Main  Colliery  Company  v.  Mitchell,  11  App.  Gas.  127,  that  the  further 
subsidence,  which  took  place  within  the  six  months  before  action,  constituted  a 
distinct  cause  of  action  in  respect  of  which  the  action  was  maintainable,  notwithstand- 
ing the  provision  in  the  text.  Crumbie  v.  Wallsend  Local  Board  [1891],  1  Q.  B. 
503  ;  60  L.  J.  Q.  B.  392  ;  64  L.  T.  (n.s.)  490  ;  55  J.  P.  421  ;  7  T.  L.  R.  229.  And 
see,  to  the  same  effect,  Favrbrother  v.  Biiry  Rural  Sanitary  Authority,  37  W.  R.  544. 

In  an  action  for  compensation  awarded  in  respect  of  damage  occasioned  by  the 
exercise  of  the  powers  of  the  Act,  it  was  held  to  be  no  defence  that  the  action  was 
commenced  more  than  six  months  after  the  damage  was  sustained,  as  this  section 
does  not  apply  to  such  a  claim,  and  still  less  to  an  action  on  an  award  made  upon 
such  claim.  Delaney  v.  Metropolitan  Board  of  Works,  L.  R.  3  C.  P.  Ill  ;  37 
L.  J.  C.  P.  59  ;  17  L.  T.  (n.s.)  262  ;  16  W.  R.  137  ;  31  J.  P.  788. 

(e)  This  seems  to  imply  that  the  Act  apj^lies  to  proceedings  other  than  actions 
for  damages.  It  may  be,  therefore,  that  it  has  a  wider  application  than  section 
264  of  the  Public  Health  Act,  1875. 

(/)  Therefore,  this  section  wUl  not  apply  to  proceedings  against  a  local  autho- 
rity under  section  299  of  the  Public  Health  Act,  1875,  ante,  p.  394. 


SEPEAt,. 


697 


2.  There  shall  be  repealed  as  to  the  United  Kingdom  so  much  of  any   Section  2. 
public  general  Act  as  enacts  that  in  any  proceeding  to  which  this  Act  Repeal, 
applies— 

(a.)  The  proceeding  is  to  be  commenced  in  any  particular  place ;  or 
(6.)  The  proceeding  is  to  be  commenced  within  any  particular  time  ;  or 
(r.)  Notice  of  action  is  to  be  given  ;  or 

(d.)  The  defendant  is  to  be  entitled  to  any  particular  kind  or  amount 
of  costs,  or  the  plaintiff  is  to  be  deprived  of  costs  in  any 
specified  event ;  or 
(e.)  The  defendant  may  plead  the  general  issue ; 
and  in  particular  there  shall  be  so  repealed  the  enactments  specified  in 
the  schedule  to  this  Act  to  the  extent  in  that  schedule  mentioned. 

This  repeal  shall  not  affect  any  proceeding  pending  at  the  commence- 
ment of  this  Act.  (a) 

(a)  The  schedule  contains  a  long  list  of  repealed  enactments,  and  is  here  set  out 
only  in  so  far  as  it  repeals  portions  of  statutes  included  in  the  present  work. 

Section  224  of  the  Municipal  Corporations  Act,  1882,  which  is  not  included  in  the 
Schedule,  is  not  repealed  by  this  Act.    Humphriss  v.  Wonoood,  64  L.  J.  Q.  B.  437. 

3.  This  Act  shall  not  apply  to  any  action,  prosecution,  or  other  pro-  Saving  as  to 
ceeding  for  any  act  done  in  pursuance  or  execution,  or  intended  execu-  Scotland, 
tion,  of  any  Act  of  Parliament,  or  in  respect  of  any  alleged  neglect  or 

default  in  the  execution  of  any  Act  of  Parliament,  or  on  account  of  any 
act  done  in  any  case  instituted  under  an  Act  of  Parliament,  when  that 
Act  of  Parliament  applies  to  Scotland  only,  and  contains  a  limitation  of 
the  time  and  other  conditions  for  the  action,  prosecution,  or  proceeding. 

4'.  This  Act  .shall  come  into  operation  on  the  first  day  of  January,  one  Commence- 
thousand  eight  hundred  and  ninety-four.  mmi. 

5.  This  Act  may  be  cited  as  the  Public  Authorities  Protection  Act,  Short  title. 
1893. 


SCHEDULE. 


Enactments  Repealed. 


Session  and  Chapter. 

Title. 

26  Geo.  3,  c.  71  - 
in  part. 

The  Knackers  Act,  1786— 

in  part ;  namely, — 

Section  eighteen. 

6  Geo.  4,  c.  78 

The  Quarantine  Act,  1825 — 

in  part. 

in  part ;  namely, — 

Section  thirty-seven. 

1  &  2  Will.  4,  c.  32 

The  Game  Act,  1831— 

in  part. 

in  part ;  namely, — 

Section  forty-seven. 

38  &  39  Vict.  c.  55  - 

The  Public  Health  Act,  1875— 
in  part ;  namely, — 

Section  two  hundred  and  sixty-four. 

in  part. 
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THE  LOCAL  GOVERNMENT  ACT,  1894. 


Section  1. 

Borrowing 
powers  under 
a  scheme  for 
reconstruc- 
tion. 

53  &  5i  Vict, 
c.  70. 


Short  title. 


THE  HOUSING  OF  THE  WORKING  CLASSES  ACT,  1894. 

(57  &  58  Vict.  Cap.  55.) 

An  Act  to  explain  the  provisions  of  Part  II.  of  the  Housing  of  the 
Working  Classes  Act,  1890,  ivith  respect  to  powers  of  borrowing. 

[25th  August,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  For  any  purpose  for  which  a  local  authority  are,  by  a  scheme 
for  reconstruction  duly  sanctioned  under  Part  II.  of  the  Housing 
of  the  Working  Classes  Act,  1890,  or  by  the  order  sanctioning 
the  scheme,  authorised  to  borrow,  the  authority  shall  have  power  and 
shall  be  deemed  always  to  have  had  power  to  borrow  in  like  manner  and 
subject  to  the  like  conditions  as  they  may  borrow  under  section  forty- 
three  of  that  Act  for  the  purpose  of  raising  the  sums  required  for  the 
purchase  money  or  compensation  therein  mentioned,  and  sections  forty- 
three  and  forty-six  of  that  Act  shall  apply  accordingly. 

This  Act  enables  a  local  authority  to  borrow  for  the  purposes  of  a  scheme  of 
reconstruction  \mder  section  39  of  the  principal  Act,  ante,  p.  627. 

Sections  43  and  4G  (8)  of  the  principal  Act  in  terms  enable  a  local  authority 
to  borrow  only  for  the  purposes  of  raising  sums  required  for  purchase  money  or 
compensation. 

2.  This  Act  may  be  cited  as  the  Housing  of  the  Working  Classes 
Act,  1894. 


THE  LOCAL  GOVERNMENT  ACT,  1894. 

(56  &  57  Vict.  Cap.  73.) 

An  Act  to  make  further  provision  for  Local   Government  in  England 
and  Wales.  [5th  March,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parhameut  assembled,  and  by  the  authority  of  the  same, 
as  follows  : — 

PART  I. 

Parish  Meetings  and  Paeish  Councils  (a). 

Constitution  of  Parish  Meetings  and  Parish  Councils. 
****** 

(a)  This  part  of  this  Act  is  outside  the  scope  of  the  present  work,  except  in  so  far 
as  express  reference  is  therein  made  to  district  councils,  or  in  so  far  as  the  powers  of 
a  parish  council  may  be  conferred  on  an  urban  district  council  under  section  33,  post. 

Only  those  portions  of  this  part  which  concern  district  councils  are  here  inserted. 
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4.         Iti  any  rural  parish  in  which  there  is  no  suitable  public  room   Section  4. 
vested  in  the  parish  council  or  in  the  chairman  of  a  parish  meeting  and  Use  of  school- 
the  overseers  which  can  be  used  free  of  charge  for  the  purposes  in  this  room, 
section  mentioned,  the  pai'ochial  electors  and  the  parish  council  shall 
be  entitled  to  use,  free  of  charge,  at  all  reasonable  times,  and  after  reason- 
able notice,  for  the  purpose  of — 

(a.)  The  parish  meeting  or  any  meeting  of  the  parish  council  ;  or 
(b.)  Any  inquiry  for  parochial  purposes  by  the  Local  Government 
Board  or  any  other  Government  Department  or  local  autho- 
rity ;  or 

(c.)  Holding  meetings  convened  by  the  chairman  of  the  parish  meeting 
or  by  the  parish  council,  or  if  as  to  allotments  in  the  manner 
prescribed  by  the  Allotments  Act,  1890,  or  otherwise  as  the  53  &  54  Vict. 
Local  Government  Board  may  by  rule  prescribe,  to  discuss  ^" 
any  question  relating  to  allotments,  under  the  Allotments  Acts, 
1887  and  1890,  or  under  this  Act ;  or 
(d.)  The  candidature  of  any  person  for  the  district  council  or  the 

parish  council  ;  or 
(e.)  Any  committee  or  officer  appointed,  either  by  the  parish  meeting 
or  council  or  by  a  county  or  district  council,  to  administer 
public  funds  within  or  for  the  purposes  of  the  parish 
any  suitable  room  in  the  schoolhouse  of  any  public  elementary  school 
receiving  a  grant  out  of  moneys  provided  by  Parliament,  and  any  suitable 
room  the  expense  of  maintaining  which  is  payable  out  of  any  local  rate  : 
Provided  that  this  enactment  shall  not  authorise  the  use  of  any  room 
used  as  part  of  a  private  dwelling-house,  nor  authorise  any  interference 
with  the  school  hours  of  an  elementary  day  or  evening  school,  nor,  in  the 
case  of  a  room  used  for  the  administration  of  justice  or  police,  with  the 
hours  during  which  it  is  used  for  these  purposes. 

The  above  sub-section  only  concerns  district  councils  to  the  extent  of  clauses  (d) 
and  (e).  Possibly  the  latter  clause  may  apply  to  meetings  of  a  parochial  committee 
appointed  under  section  202  of  the  Public  Health  Act,  1875,  ante,  p.  273. 

(2.)  If,  by  reason  of  the  use  of  the  room  for  any  of  the  said  purposes, 
any  expense  is  incurred  by  the  persons  having  control  over  the  room,  or 
any  damage  is  done  to  the  room  or  to  the  building  of  which  the  room  is 
part  or  its  appurtenances,  or  the  furniture  of  the  room,  or  the  apparatus 
for  instruction,  the  expense  or  damage  shall  be  defrayed  as  part  of  the 
expenses  of  the  parish  meeting,  or  parish  council,  or  inquiry,  as  the  case 
may  be  ;  but  when  the  meeting  is  called  for  the  purpose  of  the  candida- 
ture of  any  person,  such  expense  or  damage  shall  be  reimbursed  to  the 
parish  meeting  or  the  parish  council  by  the  persons  by  whom  or  on 
whose  behalf  the  meeting  is  convened. 

As  to  the  costs  of  inquiries  by  the  Local  Government  Board,  see  section  294  of  the 
Public  Health  Act,  1875,  ante,  p.  389. 

(3.)  If  any  question  arises  under  this  section  as  to  what  is  reasonable 
or  suitable,  it  may  be  detex'mined,  in  the  case  of  a  school-house,  by  the 
Education  Department,  in  the  case  of  a  room  used  for  the  administration 
of  justice  or  police,  by  a  Secretary  of  State,  and  in  any  other  case  by 
the  Local  Government  Board. 
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Section  5.  Powers  and  Duties  of  Parish  Councils  and  Parish  Meetings. 

to^appoint"^'^  5.  (!•)  The  power  and  duty  of  appointing  overseers  of  the  poor,  and 
overseers.  the  power  of  appointing  and  revoking  the  appointment  of  an  assistant 
overseer,  for  every  rural  parish  having  a  parish  council,  shall  be  trans- 
ferred to  and  vested  in  the  parish  council,  and  that  council  shall  in  each 
year,  at  their  annual  meeting,  appoint  the  overseers  of  the  parish,  and 
shall  as  soon  as  may  be  fill  any  casual  vacancy  occurring  in  the  office 
of  overseer  of  the  parish,  and  shall  in  either  case  forthwith  give  written 
notice  thereof  in  the  prescribed  form  to  the  board  of  guardians. 

In  an  urban  district  the  Local  Government  Board  may,  under  section  33,  post, 
p.  730,  confer  on  the  urban  district  council  or  on  some  otlier  representative  body 
within  the  district  the  power  of  appointing  overseers  and  assistant  overseers,  and  of 
revoking  the  appointment  of  assistant  overseers.  Where  no  such  order  is  made 
overseers  and  assistant  overseers  in  urban  parishes  will  be  appointed  as  heretofore. 

(2.)    As  from  the  appointed  day — 

(a.)  The  churchwardens  of  every  rural  parish  shall  cease  to  be  over- 
seers, and  an  additional  number  of  overseers  may  be  appointed 
to  replace  the  churchwardens,  and 

(6.)  References  in  any  Act  to  the  churchwardens  and  overseers  shall, 
as  respects  any  rural  parish,  except  so  far  as  those  references 
relate  to  the  alfairs  of  the  church,  be  construed  as  references  to 
the  overseers,  and 

(c.)  The  legal  interest  in  all  property  vested  either  in  the  overseers  or 
in  the  churchwardens  and  overseers  of  a  rural  parish,  other 
than  property  connected  with  the  affairs  of  the  church,  or  held 
for  an  ecclesiastical  charity,  shall,  if  there  is  a  parish  council, 
vest  in  that  council,  subject  to  all  trusts  and  liabilities  affecting 
the  same,  and  all  persons  concerned  shall  make  or  concur  in 
making  such  transfers,  if  any,  as  are  requisite  for  giving  effect 
to  this  enactment. 

Where  an  order  is  made  under  section  33,  post,  p.  730,  it  may  be  possible  to  apply 
this  sub-section  so  as  to  confer  upon  the  urban  district  council  the  powers  of  the 
overseers  and  the  parish  council,  and  so  as  to  make  the  churchwardens  cease  to  be 
overseers. 

Transfer  of  (1.)  Upon  the  parish  council  of  a  rural  parish  coming  into  office, 

certain^powera  ^jj^j.^  ^\^^\\  \,q  transferred  to  that  council  : — 

other^authori-  (fl-)  The  powers,  duties,  and  liabilities  of  the  vestry  of  the  parish 
ties  to  parish  except — 

(i.)  So  far  as  relates  to  the  affairs  of  the  church  or  to  eccle- 
siastical charities  ;  and 
(ii.)  Any  power,  duty,  or  liability  transferred  by  this  Act 
from  the  vestry  to  any  other  authority  : 
(6.)  The  powers,  duties,  and  liabilities  of  the  churchwardens  of  the 
parish,  except  so  far  as  they  relate  to  the  affairs  of  the  church 
or  to  charities,  or  are  powers  and  duties  of  overseers,  but 
inclusive  of  the  obligations  of  the  chu»'chwardens  with  respect 
to  maintaining  and  repairing  closed  churchyards  wherever  the 
expenses  of  such  maintenance  and  repair  are  repayable  out  of 
18  &  19  Vict.  the  poor  rate  under  the  Burial  Act,  1855  :  Provided  that  such 

128.  obligations  shall  not  in  the  case  of  any  particular  parish  be 

deemed  to  attach,  unless  or  until  the  churchwardens  subse- 
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quently  to  the  i^assing  of  this  Act  shall  give  a  certificate,  as  in   Section  6. 
the  Burial  Act,  1855,  provided,  in  order  to  obtain  the  repay- 
ment of  such  expenses  out  of  the  poor  rate. 
(e.)  The  powers,  duties,  and  liabilities  of  the  overseers  or  of  the 
churchwardens  and  overseers  of  the  parish  with  respect  to — 
(i.)  Appeals  or  objections  by  them  in  respect  of  the  valua- 
tion list,  or  appeals  in  respect  of  the  poor  rate,  or 
county  rate,  or  the  basis  of  the  county  rate  ;  and 
(ii.)  The  provision  of  parish  books  and  of  a  vestry  room  or 
parochial  office,  parish  chest,  fire  engine,  fire  escape, 
or  matters  relating  thereto  ;  and 
(iii.)  The  holding  or  management  of  parish  property,  not 
being  property  relating  to  aifairs  of  the  church  or 
held  for  an  ecclesiastical  charity,  and  the  holding  or 
management  of  village  greens,  or  of  allotments, 
whether  for  recreation  grounds  or  for  gardens  or 
,  otherwise  for  the  benefit  of  the  inhabitants  or  any 

of  them  ; 

(d.)  The  powers  exercisable  with  the  approval  of  the  Local  Govern- 
ment Board  by  the  board  of  guardians  for  the  poor  law  union 
comprising  the  parish  in  respect  of  the  sale,  exchange,  or  letting 
of  any  parish  property. 

The  provisions  of  the  above  sub-section  do  not  concern  district  councils,  except  in 
so  far  as  they  give  to  parish  councils  powers  which  may  be  conferred  on  urban 
district  councils  under  section  33,  joost,  p.  730. 

(2.)  A  parish  council  shall  have  the  same  power  of  making  any  com- 
plaint or  representation  as  to  unhealthy  dwellings  or  obstructive  buildings 
as  is  conferred  on  inhabitant  householders  by  the  Housing  of  the  ^^^^  ^'^ 
Working  Classes  Act,  1890,  but  without  prejudice  to  the  powers  of  such 
householders. 

As  to  unhealthy  dwellings,  section  31  of  the  Housing  of  the  Working  Classes  Act, 
1890  (53  &  54  Vict.  c.  70),  ante,  p.  618,  provides  that  any  four  or  more  householders 
living  in  or  near  to  any  street  may  "  comjjlain  in  writing  to  the  medical  officer  of 
health  "  of  a  sanitary  district  "  that  any  dwelling-house  in  or  near  that  street  is  in  a 
condition  so  dangerous  or  injurious  to  health  as  to  be  unfit  for  human  habitation." 
The  medical  officer  is  thereupon  bound  to  inspect  the  house  forthwith  and  transmit 
to  the  local  authority  (the  district  council  under  this  Act),  the  complaint,  together 
with  his  opinion  thereon,  and  if  he  is  of  opinion  that  the  dwelling-house  is  m  the 
condition  aforesaid,  he  is  to  represent  the  same  to  the  local  authority  whose  duty  it 
will  then  be  to  take  the  steps  directed  by  the  following  sections  of  the  Act. 

As  to  obstructive  liuildings,  section  38,  sub-sections  (1)  and  (2),  of  the  same  Act 
empowers  any  four  or  more  inhabitant  householders  of  a  sanitary  district  to  make  to 
the  local  authority  (the  district  council)  a  representation  as  respects  any  building  to 
the  effect  that  although  not  in  itself  unfit  for  human  habitation,  it  "  is  so  situate  that 
by  reason  of  its  proximity  to  or  contact  with  any  other  buildings,  it  causes  one  of 
the  following  effects,  that  is  to  say  :  (a)  it  stoiDS  ventilation  or  otherwise  makes  or 
conduces  to  make  such  other  buildings  to  be  in  a  condition  unfit  for  human  habita- 
tion or  dangerous  or  injurious  to  health  ;  or  (&)  it  prevents  proper  measures  Irom 
being  carried  into  effect  for  remedying  any  nuisance  injurious  to  health  or  other 
evils  complained  of  in  respect  of  such  other  buildings,"  and  that,  in  their  opinion,  it 
is  expedient  that  it  should  be  pulled  down.  The  district  council  is  thereupon  bound 
to  have  a  report  made  as  to  the  circumstances  of  the  building,  and  to  consider  the 
representation  and  the  report,  and  may  proceed  under  the  same  section  for  the  demo- 
lition of  the  obstructive  building. 

Under  section  45  of  the  same  Act,  a  copy  of  any  complaint  or  representation  itnade 
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Note  to     by  householders  as  to  unhealthy  dwelling-houses  or  obstructive  buildings  is  to  be 
Section  6.   forwarded  by  the  district  council  to  the  county  council,  who  may  exercise  the  powers 
of  the  district  council  in  the  event  of  the  failure  of  the  latter  body  to  take  pro- 
ceedings in  a  proper  case. 

A  parish  council  is  authorised  by  the  Act  to  make  similar  complaints  and  repre- 
sentations to  those  which  may  be  made  under  the  sections  above  referred  to  by  four 
or  more  householders,  and  it  is  to  be  inferred  that  the  same  consequences  will  follow 
where  the  parish  council  acts  under  the  provision  in  the  text  as  follow  a  complaint 
on  representation  made  by  such  householders.  The  rights  of  those  householders 
under  the  Act  of  1890  are  not  interfered  with  by  this  section. 

(3.)  A  parisli  council  shall  have  the  same  power  of  making  a  repre- 
sentation with  respect  to  allotments,  and  of  applying  for  the  election  of 
allotment  managers,  as  is  conferred  on  parliamentary  electors  by  the 

50  &  51  Vict.  Allotments  Act,  1887,  or  the  Allotments  Act,  1890,  but  without  pre- 

53  &'54  Vict  to  the  powers  of  those  electors. 

c.  65, 

Under  section  2  of  the  Allotments  Act,  1887,  post,  a  representation  may  be  made  to 
the  sanitary  authority  (the  district  council  under  this  Act)  by  any  six  registered  parlia- 
mentary electors  or  ratepayers  resident  in  some  parish  within  the  rural  district,  to 
the  effect  that  the  circumstances  of  the  parish  are  such  that  it  is  the  duty  of  the 
sanitary  authority  to  take  proceedings  under  that  Act  for  the  provision  of  allotments. 
The  parish  council  are  empowered  by  the  text  to  make  a  similar  representation.  If 
the  sanitary  authority  fail  to  carry  into  effect  the  provisions  of  the  Act,  a  petition  to 
the  county  council  may  be  presented  under  the  Act  of  1890  by  the  persons  above 
mentioned,  and  the  county  council  may  take  over  the  powers  and  duties  of  the 
sanitary  authority  under  the  Act  of  1887.  The  parish  council  will,  apparently,  have 
power  to  make  a  similar  petition,  such  a  proceeding  being,  it  is  thought,  covered  by 
the  word  "  representation  "  used  in  the  text. 

Under  section  9  of  the  Act  of  1887,  a  petition  may  be  made  to  the  sanitary  autho- 
rity by  a  number  not  being  less  than  one-sixth  of  the  whole  number  of  electors  of 
allotment  managers  in  the  parish,  praying  for  the  election  of  such  allotment 
managers,  and,  thereupon,  the  sanitary  authority  are  to  order  such  election.  The 
same  section  jjrovides  for  the  method  of  election  of  allotment  managers,  the  electors 
being  the  persons  registered  in  any  list  of  parliamentary  electors  for  the  parish  as 
entitled  to  vote  at  an  election  of  a  member  to  serve  in  Parliament.  It  is  not  obvious 
■why  this  power  should  be  expressly  conferred  upon  a  parish  council,  having  regard 
to  the  next  sub-section,  which  practically  transfers  to  the  council  the  powers  and 
duties  of  the  allotment  managers. 

(4.)  Where  any  Act  constitutes  any  persons  wardens  for  allotments, 
or  authorises  or  requires  the  appointment  or  election  of  any  wardens, 
committee,  or  managers  for  the  purpose  of  allotments,  then,  after  a 
parish  council  for  the  parish  interested  in  such  allotments  comes  into 
office,  the  powers  and  duties  of  the  wardens,  committee,  or  managers 
shall  be  exercised  and  performed  by  the  parish  council,  and  it  shall  not 
be  necessary  to  make  the  said  appointment  or  to  hold  the  said  election, 
and  for  the  purpose  of  section  sixteen  of  the  Small  Holdings  Act,  1892, 
55  &  56  Vict,  two  members  of  the  parish  council  shall  be  substituted  for  allotment 
^-  managers  or  persons  appointed  as  allotment  managers. 

Additional         8.  parish  council  shall  have  the  following  additional  powers, 

^"dsh^counoil  ^^^^Ij'  PO^er — 

(a.)  To  provide  or  acquire  buildings  for  public  offices  and  for  meetings 
and  for  any  purposes  connected  with  parish  business  or  with  the 
powers  or  duties  of  the  parish  council  or  parish  meeting  ;  and 

(b.)  To  provide  or  acquire  land  for  such  buildings  and  for  a  recreation 
ground  and  for  public  walks  ;  and 
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(('.)  To  apply  to  the  Board  of  Agriculture  under  section  nine  of  the  Section  8. 
Commons  Act,  1876  ;(a)  and  39  &  40  vict. 

(d.)  To  exercise  with  respect  to  any  recreation  ground,  village  green,  c.  56. 
open  space,  or  public  walk,  which  is  for  the  time  being  under 
their  control,  or  to  the  expense  of  which  they  have  contributed 
such  powers  as  may  be  exercised  by  an  urban  authority  under 
section  one  hundred  and  sixty-four  of  the  Public  Health  Act,  38  &  39  Vict. 
1875,  or  section  forty-four  of  the  Public  Health  Acts  Amend-  53  ^'g^  yj^^. 
ment  Act,  1890,  in  relation  to  recreation  grounds  or  public  c.  59. 
walks,  and  sections  one  hundred  and   eighty-three  to  one 
hundred  and  eighty-six  of  the  Public  Health  Act,  1875,  shall 
apply  accordingly  as  if  the  parish  council  were  a  local  authority 
within  the  meaning  of  those  sections  ;  and 

(e.)  To  utilize  any  well,  spring,  or  stream  within  their  parish  and 
provide  facilities  for  obtaining  water  therefrom,  but  so  as  not 
to  interfere  with  the  rights  of  any  corporation  or  person  ;(Jj)  and 

(/.)  To  deal  with  any  pond,  pool,  open  ditch,  drain,  or  place  con- 
taining, or  used  for  the  collection  of,  any  drainage,  filth, 
stagnant  water,  or  matter  likely  to  be  prejudicial  to  health,  by 
draining,  cleansing,  covering  it,  or  otherwise  preventing  it  from 
being  prejudicial  to  health,  but  so  as  not  to  interfere  with  any 
private  right  or  the  sewage  or  drainage  works  of  any  local 
authority  ;  and 

(g.)  To  acquire  by  agreement  any  right  of  way,  whether  within  their 
parish  or  an  adjoining  parish,  the  acquisition  of  which  is 
beneficial  to  the  inhabitants  of  the  parish  or  any  part 
thereof  ;(c)  and 

(A.)  To  accept  and  hold  any  gifts  of  property,  real  or  personal,  for 
the  benefit  of  the  inhabitants  of  the  parish  or  any  part 
thereof ;  and 

(?".)  To  execute  any  works  (including  works  of  maintenance  or 
improvement)  incidental  to  or  consequential  on  the  exercise  of 
any  of  the  foregoing  powers,  or  in  relation  to  any  parish  pro- 
perty, not  being  property  relating  to  affairs  of  the  church  or  held 
for  an  ecclesiastical  charity  ;  and 

(^.)  To  conti'ibute  towards  the  expense  of  doing  any  of  the  things 
above  mentioned,  or  to  agree  or  combine  with  any  other  parish 
council  to  do  or  contribute  towards  the  expense  of  doing  any 
of  the  things  above  mentioned. 

Most  of  the  powers  mentioned  in  this  sub-section  are  already  possessed  by  district 
conncils.  With  regard  to  such  as  are  not  possessed  by  such  councils,  that  is,  under 
clauses  (c),  (e),  (g),  (h),  (i),  and  (k),  an  urban  district  council  may  acquire  them  by 
order  under  section  33,  post,  p.  730. 

(a)  See  this  section  in  the  Appendix,  23ost. 

(b)  It  is  not  clear  that  this  power  if  conferred  on  an  urban  authority  would  increase 
the  powers  already  possessed  by  such  an  authority  under  section  51  of  the  Public 
Health  Act,  1875,  ante,  p.  76. 

(c)  It  may  be  important  for  an  urban  authority  to  possess  this  power. 

(2.)  A  parish  council  may  let,  or,  with  the  consent  of  the  parish 
meeting,  sell  or  exchange,  any  land  or  buildings  vested  in  the  council, 
but  the  power  of  letting  for  more  than  a  year  and  the  power  of  sale 
or  exchange  shall  not  be  exercised,  in  the  case  of  property  which  has 
been  acquired  at  the  expense  of  any  rate,  or  is  at  the  passing  of  this  Act 


704 


THE  LOCAL  GOVERNMENT  ACT,  1894. 


Sectiion  8.  applied  in  aid  of  any  rate,  or  would  but  for  want  of  income  be  so  applied, 
without  the  consent  of  the  Local  Government  Board,  or  in  any  other 
case  without  such  consent  or  approval  as  is  required  under  the  Charitable 
Trusts  Acts,  1853  to  1891,  for  the  sale  of  charity  estates,  provided  that 
the  consent  or  approval  required  under  those  Acts  shall  not  be  required 
for  the  letting  for  allotments  of  land  vested  in  the  parish  council. 

Wider  powers  than  those  conferred  by  this  sub-section  are  already  possessed  by 
urban  district  councils  under  section  175  of  the  Public  Health  Act,  1875,  ante,  p.  244. 

(3.)  Nothing  in  this  section  shall  derogate  from  any  obligation  of  a 
district  council  with  respect  to  the  supply  of  water  or  the  execution  of 
sanitary  works. 

This  saving  clause  is  inserted  in  consequence  of  the  powers  conferred  upon  the 
l^arish  council  with  regard  to  water  supply,  and  the  sanitary  works  mentioned  in 
sub-section  (1),  (e)  and  (/),  ante,  p.  703. 

(4.)  Notice  of  any  application  to  the  Board  of  Agriculture  in  relation 
to  a  common  shall  be  served  upon  the  council  of  every  parish  in  which 
any  part  of  the  common  to  which  the  application  relates  is  situate. 

Notice  of  applications  under  the  Commons  Act,  1876,  in  relation  to  suburban 
commons  must  be  given  to  urban  sanitary  authorities  under  section  8  of  that  Act,  in 
the  Ajipendix,  post. 

Powers  for  9.  (1.)  For  the  purpose  of  the  acquisition  of  land  by  a  parish  council 
laiid^''*'"''  ^^^^^^  Clauses  Acts  shall  be  incorporated  with  this  Act,  except  the 

provisions  of  those  Acts  with  respect  to  the  purchase  and  taking  of  land 
otherwise  than  by  agreement,  and  section  one  hundred  and  seventy-eight 
38  &  39  Vict,  of  the  Public  Health  Act,  1875,  shall  apply  as  if  the  parish  council  were 
referred  to  therein. 

(2.)  If  a  parish  council  are  unable  to  acquire  by  agreement  and  on 
reasonable  terms  suitable  land  for  any  purpose  for  which  they  are  autho- 
rised to  acquire  it,  they  may  represent  the  case  to  the  county  council, 
and  the  county  council  shall  inquire  into  the  representation. 

(3.)  If  on  any  such  representation,  or  on  any  pi'oceeding  under  the 
50  &  51  Vict.  Allotments  Acts,  1887  and  1890,  a  county  council  are  satisfied  that 
5'3^&'54  Vict  suitable  land  for  the  said  purpose  of  the  parish  council  or  for  the  purpose 
c.  65.         '  of  allotments  (as  the  case  may  be),  cannot  be  acquired  on  reasonable 
terms  by  voluntary  agreement,  and  that  the  circumstances  are  such  as 
to  justify  the  county  council  in  proceeding  under  this  section,  they  shall 
cause  such  public  inquiry  to  be  made  in  the  parish,  and  such  notice  to  be 
given  both  in  the  parish  and  to  the  owners,  lessees,  and  occupiers  of  the 
land  proposed  to  be  taken  as  may  be  prescribed,  and  all  persons 
interested  shall  be  permitted  to  attend  at  the  inquiry,  and  to  support 
or  oppose  the  taking  of  the  land. 

Under  the  Allotments  Act,  1887,  ^jos<,  the  authority  to  apply  for  compulsory  powers 
for  the  taking  of  land  for  allotments  is  the  district  council,  and  the  procedure  is  by 
way  of  provisional  order  made  by  the  county  council  requiring  confirmation  by 
Parliament.  Under  the  Allotments  Act,  1890,  post,  the  jiersons  who  under  the  Act  of 
1887  may  set  the  district  council  in  motion,  viz.,  in  a  rural  parish  any  six  parlia- 
mentary electors  or  ratepayers  resident  in  the  parish  may,  if  dissatisfied  with  the 
proceedings  of  a  district  council  after  a  representation  made  to  that  body  under  the 
earlier  Act,  petition  the  county  council.  The  county  council  may  thereupon,  after 
the  inquiry  required  by  the  Act,  make  a  provisional  order  upon  the  recommendation 
of  their  standing  committee  (ai)2Jointed  under  section  3  of  that  Act)  without  any 
application  by  the  district  council  under  the  Act  of  1887. 
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Under  section  6,  sub-section  (3)  of  this  Act,  ante,  p.  702,  a  parish  council  has  the  Note  to 
same  power  of  making  a  representation  iinder  either  of  tliese  Allotments  Acts  as  is  Section  ( 
by  either  of  those  Acts  conferred  upon  j^arliamentary  electors. 

If  the  county  council  are  satistied  as  to  the  matters  referred  to  above,  they  are  to 
jiroceed  to  give  notices  and  to  hold  a  public  inquiry  ;  it  may  be  assumed  that  the 
notices  will  be  given  before  the  inquiry  is  held,  though  this,  the  natural,  order  of 
events  is  inverted  in  the  text.  The  inquiry  and  the  notices  are  to  be  "  such  as  may 
be  prescribed,"  i.e.,  by  order  of  the  Local  Government  Board.  See  section  75,  post. 
Butthe  inquiry  must  be  public  and  nnxst  be  made  in  the  parish,  and  the  notices  must  be 
given  both  in  the  parish  and  to  the  owners,  lessees,  and  occupiers  of  the  land  proposed 
to  be  taken. 

The  inquiry  will  be  held  under  the  provisions  of  section  3  of  the  Allotments  Act, 
1890,  post,  which,  by  sub-section  (13),  infra,  is  incorporated  with  tliis  section,  viz.,  by 
such  one  or  more  memljers  of  the  standing  committee  of  the  county  council  established 
under  that  section,  or  such  officer  of  the  county  council  or  other  person  as  the 
standing  committee  may  appoint  to  hold  the  same.  The  person  holding  the  inquiry 
will  have  the  same  powers  as  an  insjiector  of  the  Local  Government  Board  when 
holding  an  inquiry,  and  the  county  council  may  make  orders  as  to  the  costs  of  such 
inquiries.  See  sub-sections  (8)  and  (12),  infra,  and  Public  Health  Act,  1875, 
sections  294—296,  ante,  p.  389. 

All  persons  interested  may  attend  the  inquiry  by  themselves  or  their  agents,  and 
support  or  oppose  the  taking  of  the  land.  Counsel  and  expert  witnesses  are  not  to 
be  heard  except  in  such  cases  as  may  be  prescribed.    Sulj-section  (II),  post,  p.  708. 

(4.)  After  the  completion  of  the  inquiry,  and  considering  all  objec- 
tions made  by  any  persons  interested,  the  county  council  may  make  an 
order  for  putting  in  force,  as  respects  the  said  land  or  any  part  thereof, 
the  provisions  of  the  Lands  Clauses  Acts  with  respect  to  the  purchase 
and  taking  of  land  otherwise  than  by  agreement. 

An  order  made  under  this  provision  will  be  provisional  only  and  cannot  be  acted 
on  until  it  is  confirmed  under  sub-section  (7),  2Jost,  p.  706. 

This  sub-section  must  be  read  with  sub-section(lO),  post,  p.  708  ;  the  order  is  to  incor- 
porate not  only  the  Lands  Clauses  Acts  but  sections  77  to  85  of  the  Railways  Clauses 
Consolidation  Act,  1845,  and  may  make  the  "  necessary  adaptations  "  of  those  pro- 
visions :  further,  any  question  of  disputed  compensation  is  to  be  dealt  with  under 
section  3  of  the  Allotments  Act,  1887.    As  to  this,  see  note  on  sub-section  (10),  infra. 

(5.)  If  the  county  council  refuse  to  make  any  such  order,  the  parish 
council,  or,  if  the  proceeding  is  taken  on  the  petition  of  the  district 
council,  then  the  district  council  may  petition  the  Local  Government 
Board,  and  that  Board  after  local  inquiry  may,  if  they  think  proper, 
make  the  order,  and  this  section  shall  apply  as- if  the  order  had  been 
made  by  the  county  council.  Any  order  made  under  this  sub-section 
overruling  the  decision  of  the  county  council  shall  be  laid  before 
Parliament  by  the  Local  Government  Board. 

This  sub-section  gives  a  right  of  appeal  to  the  Local  Government  Board  in  any  case 
where  a  county  council  has  refused  to  make  the  order  referred  to  in  the  last  sub- 
section. It  would  seem  that  this  right  of  appeal  will  exist  where  the  county  council 
has  refused  to  direct  an  inquiry  under  sub-section  (3),  not  being  satisfied  as  to  the 
existence  of  the  conditions  in  that  sub-section  referred  to,  as  well  as  when  after  such 
inquiry  they  have  refused  to  make  the  order. 

The  appeal  is  to  be  by  the  parish  council  or  the  district  council  ;  by  the  district 
council  if  the  petition  has  been  presented  by  them  under  the  Allotments  Act,  1887  ; 
by  the  parish  council  if  they  have  made  the  representation  under  sub-section  (2)  of 
this  section  or,  apparently,  if  the  petition  has  been  made  under  the  Allotments  Act, 
1890,  by  the  persons  in  that  Act  authorised  to  petition  the  county  council  as  to  an 
alleged  default  of  the  district  council  in  the  provision  of  allotments.  (See  note  on 
sub-section  (3),  ante.)  No  right  of  appeal  is  given  by  the  sub-section  now  under 
consideration  to  those  persons,  but  as  this  section  applies  to  any  proceedings  under 
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Note  to  the  Allotments  Acts,  1887  and  1890,  and  the  parish  council  is  authorised  to  appeal 
Section  9.  in  all  cases  except  where  the  district  council  may  do  so,  it  appears  that  upon  a  refusal 
of  the  county  council  to  make  an  oixler  in  proceedings  which  have  been  initiated  by 
parliamentary  electors  under  the  Act  of  1890,  the  parish  council  may  take  up  the 
matter  after  the  refusal  has  been  made  by  the  county  council,  and  may  appeal  under 
this  sub-section. 

It  will  be  noticed  that  no  right  of  appeal  is  given  under  this  sub-section  against 
an  order  made  by  a  county  council  under  the  preceding  sub-section.  The  course  for 
any  person  to  pursue  who  considers  himself  aggrieved  by  the  making  of  such  an 
order  will  be  to  memorialize  the  Local  Government  Board  against  the  confirmation 
of  the  order  under  sub-section  (7),  infra. 

The  petition  to  the  Local  Government  Board  should  set  out  the  original  repre- 
sentation or  petition  to  the  county  council,  and  any  evidence  in  support  of  it  upon 
which  the  petitioners  rely,  whether  it  has  been  already  adduced  at  an  inquiry  by  the 
county  council  or  not.  Upon  the  pi-esentation  of  such  a  petition  the  Board  will,  it 
appears,  be  bound  to  hold  a  local  inquiry,  and  to  any  such  inquiry,  sections  293  to 
296  and  sub-sections  (1)  and  (2)  of  section  297  of  the  Public  Health  Act,  1875,  wiU 
apply  (see  sub-section  (8),  infra)  •  it  will  be  conducted  by  an  inspector  of  the  Board. 

After  the  inquiry  has  been  held  the  Board  may  make  the  order,  but  it  will  be 
provisional  only  until  confirmed  under  sub-section  (7),  and  will  stand  on  the  same 
footing  as  an  order  by  the  county  council  made  under  sub- section  (4).  Any  order  of 
the  Local  Government  Board  under  this  sub-section  putting  in  force  compulsory 
powers  of  purchasing  land,  must  be  an  order  "  overruling  the  decision  of  the  county 
council,"  and  must,  therefore,  in  all  cases,  be  laid  before  Parliament. 

The  Act  is  silent  as  to  when  such  an  order  is  to  be  laid  before  Parliament. 
Neither  is  any  power  given  to  Parliament  to  deal  with  such  an  order,  similar  to  the 
power  which  is  given  to  Parliament  by  section  25  of  the  Judicature  Act,  1875,  to 
present  an  address  praying  for  the  annulment  of  rules  of  couit  laid  before  them 
under  that  section.  Apparently,  the  intention  of  the  present  provision  is  that  such 
an  order  shall  merely  be  brought  to  the  attention  of  Parliament. 

The  laying  of  the  order  itself  before  Parliament  is  in  addition  to  the  report  by  the 
Local  Government  Board  of  proceedings  under  this  section,  which  is  required  by 
section  10,  sub-section  (11),  post. 

A  similar  provision  for  the  laying  of  orders  before  Parliament  is  contained  in  the 
Local  Government  Act,  1888,  s.  57,  ante,  p.  516. 

(6.)  A  copy  of  any  order  made  under  this  section  shall  be  served  in 
the  prescribed  manner,  together  with  a  statement  that  the  order  will 
become  final  and  have  the  effect  of  an  Act  of  Parliament,  unless  within 
the  prescribed  period  a  memorial  by  some  person  interested  is  presented 
to  the  Local  Government  Board  praying  that  the  order  shall  not  become 
law  without  further  inquiry. 

The  "  order  "  here  referred  to  inchides  an  order  made  by  the  county  council  or  by 
the  Local  Government  Board  under  the  preceding  sub-sections.  As  to  the  presenta- 
tion of  memorials  and  the  final  confirmation  of  orders,  see  the  next  sub-section.  The 
copy  of  the  order  and  the  statement  referred  to  in  this  sub-section  is  to  be  served 
"  in  the  prescribed  manner,"  viz.,  prescribed  by  the  Local  Government  Board 
(section  75).  No  provision  is  made  by  the  Act  as  to  the  persons  iipon  whom  it  is  to 
be  served,  but  it  may  be  presumed  that  the  Local  Government  Board  will  prescribe 
that  it  shall  be  served  upon  the  promoters  of  the  application,  and  u^Don  the  owners, 
lessees,  and  occupiers  of  the  land  affected. 

No  order  can  be  made  by  the  Local  Government  Board  under  the  last  sub-section 
unless  notice  of  its  purport  has  been  i^reviously  given  in  a  local  newspaper  circulating 
in  the  district  to  which  it  relates  (Public  Health  Axt,  1875,  s.  297,  sub-section  (1), 
incorporated  by  sub-section  (8),  infra. 

(7.)  The  order  shall  be  deposited  with  the  Local  Government  Board, 
who  shall  inquire  whether  the  provisions  of  this  section  and  the  prescribed 
regulations  have  been  in  all  respects  complied  with  ;  and  if  the  Board 
are  satisfied  that  this  has  been  done,  then,  after  the  pi-escribed  period — 
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(a.)  If  no  memorial  has  been  presented,  or  if  every  sucli  memorial   Section  9 
has  been  withdrawn,  the  Board  shall,  without  further  inquiry, 
confirm  the  order  : 

(b.)  If  a  memorial  has  been  presented,  the  Local  Government  Board 
shall  proceed  to  hold  a  local  inquiry,  and  shall,  after  such 
inquiry,  either  confirm,  with  or  without  amendment,  or  disallow 
the  order  : 

(c.)  Upon  any  such  confirmation  the  order,  and  if  amended  as  so 
amended,  shall  become  final  and  have  the  effect  of  an  Act  of 
Parliament,  and  the  confirmation  by  the  Local  Government 
Board  shall  be  conclusive  evidence  that  the  requirements  of 
this  Act  have  been  complied  with,  and  that  the  order  has  been 
duly  made,  and  is  within  the  powers  of  this  Act. 

The  period  for  whicli  the  order  is  to  lie  at  the  Local  Government  Board  uncon- 
firmed is  to  be  prescribed.  During  this  period  the  Board  will  inquire  as  to  whether 
the  provisions  of  this  section  and  the  prescribed  regulations  have  been  in  all  respects 
complied  with.  If  the  Board  are  not  satisfied  as  to  this,  it  may  be  assumed  that  they 
will  acquaint  the  jjromoters  of  the  order  of  that  fact,  and  the  promoters,  if  unable  to 
satisfy  the  Board  as  to  the  question,  will  be  obliged,  if  they  desire  to  persist  in  their 
proceedings,  to  commence  them  de  novo,  or,  at  least,  from  the  point  at  which  the 
provisions  of  the  section  or  the  regulations  were  infringed. 

If  no  memorial  has  then  been  presented  the  Board  are  bound,  after  the  prescribed 
period  has  expired — and  "  after  "  must  be  taken  to  mean  "  immediately  after  " — to 
confirm  the  order. 

At  any  time  during  the  prescribed  period  a  memorial  may  be  presented  to  the 
Board  by  "  some  person  interested "  praying  that  the  order  shall  not  become  law 
without  further  inquiry.    See  last  sub-section.    The  expression,  "  person  interested," 
would  include  the  owner,  lessee,  or  occupier  of  the  land  proposed  to  be  taken,  and 
any  other  person  who  has  a  detinite  right  of  property  in  that  land.    The  memorial 
j     should  state  the  course  of  the  proceedings  whicli  had  been  taken,  and  the  CA'idence 
relied  upon  in  support  of  the  prayer  of  the  nremorial.    If  a  memorial  be  presented, 
it  will  be  the  duty  of  the  board  to  hold  a  local  inquiry  (as  to  whicli  see  note  on 
sub-section  (5),  ante,  p.  706,  and  sub-section  (8),  infra)  ;  this  incpiiry  must,  it  seems, 
1     be  held  in  all  cases  wliere  a  memorial  has  been  presented,  even  though  the  provisional 
1     order  has  been  made  by  the  Board  itself  upon  appeal  from  the  county  council  under 
j     sub-section  (5).    This  second  iuquiry  by  the  same  body  seems  to  be  an  unnecessary 
I     proceeding,  but  the  language  of  the  present  sub-section  and  of  sub-section  (5)  seems 
j     to  leave  no  option  to  the  Board,  for  the  provisions  of  this  section,  including  sub- 
,     section  (7)  (b),  now  under  consideration,  are  to  apply  to  an  order  made  by  the  Board 
under  sub-section  (5),  is  "  as  if  the  order  had  been  made  by  the  county  council." 
!     After  (i.e.,  "  immediately  after  ")  such  inquiry  the  Board  must  either  confirm  the 
1     order  with  or  without  amendment  or  disallow  it. 

This  decision  is  final.  If  such  confirmation  is  made,  the  order,  and  if  amended  as 
so  amended,  becomes  final,  and  has  the  effect  of  an  Act  of  Parliament.  Once  con- 
firmed, it  cannot  be  questioned  on  the  ground  that  the  requirements  of  this  Act  have 
not  been  complied  witli,  or  that  it  is  not  within  the  powers  of  the  Act. 

The  effect  of  the  provisions  of  this  and  the  preceding  sub-sections  is  to  substitute 
in  the  case  of  land  which  is  required  for  the  purposes  mentioned  in  this  section,  for 
the  established  j^rocedure  by  which  land  is  acquired  compulsorily  for  other  public  or 
qvMsi  public  purposes,  viz.  :  by  means  of  a  provisional  order,  made  by  the  county 
council  or  the  Local  Government  Board,  and  confirmed  by  Act  of  Parliament,  a 
method  which  will  undoubtedly  be  cheaper  where  the  opposition  to  the  taking  of  the 
land  is  not  active,  and  which  -will  at  the  same  time  give  opj^ortunity  to  persons 
I  objecting  to  the  taking  of  the  land  of  putting  their  objections  before  competent 
tribunals,  and  carrying  their  opposition  as  far  as  is  justifiable  for  the  protection  of 
their  interests. 

(8.)  Sections  two  hundred  and  ninety-three  to  two  hundred  and 
ninety-six,  and  sub-sections  (1)  and  (2)  of  section  two  hundred  and 
ninety-seven  of  the  Public  Health  Act,  1875,  shall  apply  to  a  local 
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Section  9.  inquiry  held  by  the  Local  Government  Board  for  the  purposes  of  this 
section,  as  if  those  sections  and  sub-sections  were  herein  re-enacted,  and 
in  terms  made  applicable  to  such  inquiry. 
See  these  sections,  ante,  pp.  390,  391. 

(9.)  The  order  shall  be  carried  into  effect,  when  made  on  the  petition  of  a 
district  council,  by  that  council,  and  in  any  other  case  by  the  countycouncil. 

(10.)  Any  order  made  under  this  section  for  the  purpose  of  the 
purchase  of  land  otherwise  than  by  agreement  shall  incorporate  the 
8  &  9  Vict  Lands  Clauses  Acts  and  sections  seventy-seven  to  eighty-five  of  the 
c.  20.  '  Railways  (/lauses  Consolidation  Act,  1845,  with  the  necessary  adaptations, 
but  any  question  of  disputed  compensation  shall  be  dealt  with  in  the 
manner  provided  by  section  three  of  the  Allotments  Act,  1887,  and 
provisoes  (a.),  (b.),  and  (c.)  of  sub-section  (4)  of  that  section  are 
incorporated  with  this  section  and  shall  apply  accordingly  :  Provided 
that  in  determining  the  amount  of  disputed  compensation,  the  arbitrator 
shall  not  make  any  additional  allowance  in  respect  of  the  purchase  being 
compulsory. 

The  Lauds  Clauses  Acts  are  set  out  in  the  Appendix,  post. 

Sections  77  to  85  of  the  Eailways  Clauses  Consolidation  Act,  1845,  relate  to  the 
rights  of  owners  of  mines  and  minerals  lying  under  or  near  a  railway.  These 
provisions  are  to  be  incorporated  in  orders  made  by  a  county  council  or  of  the  Local 
Government  Board  under  this  section,  "  with  the  necessary  adaptations." 

The  incorporated  provisions  of  the  Allotments  Act,  1887,  will  be  found  in  the 
Appendix,  post.  The  modification  of  those  provisions  by  the  jjfoviso  to  this  section 
is  of  great  practical  importance.  Compare  the  similar  provision  in  section  21  (1)  (a) 
and  section  41  (2)  (a)  of  the  Housing  of  the  Working  Classes  Act,  1890,  ante, 
pp.  612,  630. 

(11.)  At  any  inquiry  or  arbitration  held  under  this  section  the  person 
or  persons  holding  the  inquiry  or  arbitration  shall  hear  any  authorities 
or  parties  interested  by  themselves  or  their  agents,  and  shall  hear 
witnesses,  but  shall  not,  except  in  such  cases  as  may  be  prescribed,  hear 
counsel  or  expert  witnesses. 

"  Prescribed "  means  prescribed  by  order  of  the  Local  Government  Board ;  see 
section  75,  post. 

(12.)  The  person  or  persons  holding  a  public  inquiry  for  the  purposes 
of  this  section  on  behalf  of  a  county  council  shall  have  the  same  powers 
as  an  inspector  or  inspectors  of  the  Local  Government  Board  when 
holding  a  local  inquiry  ;  and  section  two  hundred  and  ninety-four  of 
the  Public  Health  Act,  1875,  shall  apply  to  the  costs  of  inquiries  held  by 
the  county  council  for  the  purpose  of  this  section  as  if  the  county  council 
were  substituted  for  the  Local  Government  Board. 

By  the  next  sub-section,  section  3  of  the  Allotments  Act,  1890,  is  incorporated  with 
this  section  as  to  the  taking  of  land,  whether  for  allotments  or  otherwise,  and  is  to 
apply  with  the  "  prescribed  adaptations."  That  section  requires  a  county  council  to 
appoint  a  standing  committee  for  the  purposes  of  that  Act  or  the  princij^al  Act  (the 
Allotments  Act,  1887),  and  sub-section  (4)  provides  tbat  "an  inquiry  under  this  Act 
or  the  principal  Act  shall  be  held  by  such  one  or  more  members  of  the  standing 
committee  or  such  officer  of  the  county  council  or  other  person  as  the  standing  com- 
mittee may  appoint  to  hold  the  same."  The  person  or  persons,  therefore,  holding  a 
public  inquiry  on  behalf  of  a  county  council  for  the  purpose  of  this  section  will  be 
appointed  by  the  standing  committee  of  the  county  council.  They  are  to  have  the 
powers  of  inspectors  of  the  Local  Government  Board.  As  to  these  powers,  see 
section  296  of  the  Public  Health  Act,  1875,  ante,  p.  390, 


COMPULSOET  ACQUISITION  Of  LAND. 


709 


(13.)  Sub-section  (2)  of  section  two,  if  the  land  is  taken  for  allotments,  Section  9, 
and  whether  it  is  or  is  not  so  taken,  sub-sections  (5),  (6),  (7),  and  (8)  of 
section  three  of  the  Allotments  Act,  1887,  and  section  eleven  of  that  ■"'O  ^  ^i^*- 
Act,  and  section  three  of  the  Allotments  Act,  1890,  are  incorporated  with  53  ^'5^  yj^j.^ 
this  section,  and  shall,  with  the  prescribed  adaptations,  apply  accordingly,  c.  65. 

The  incorporated  provisions  of  the  Allotments  Act,  1887  and  1890,  will  be  found 
in  the  Appendix,  post. 

(14.)  Where  the  land  is  acquired  otherwise  than  for  allotments,  it 
shall  be  assured  to  the  parish  council  ;  and  any  land  purchased  by  a 
county  council  for  allotments  under  the  Allotments  Acts,  1887  and  1890, 
and  this  Act,  or  any  of  them,  shall  be  assured  to  the  parish  council,  and 
in  that  case  sections  five  to  eight  of  the  Allotments  Act,  1887,  shall 
apply  as  if  the  parish  council  were  the  sanitary  authority. 

(15.)  Nothing  in  this  section  shall  authoi'ise  the  parish  council  to 
acquire  otherwise  than  by  agreement  any  land  for  the  purpose  of  any 
supply  of  water,  or  of  any  right  of  way. 

(16.)  In  this  section  the  expression  "allotments"  includes  common 
pasture  where  authorised  to  be  acquired  under  the  Allotments  Act,  1887. 

See  section  12  of  the  Allotments  Act,  1887,  in  the  Appendix,  post,  as  to  common 
pasture. 

(17.)  Where,  under  the  Allotments  Act,  1890,  the  Allotments  Act, 
1887,  applies  to  the  purchase  of  land  by  the  county  council,  that  Act 
shall  apply  as  amended  by  this  section,  and  the  parish  council  shall  have 
the  like  power  of  petitioning  the  county  council  as  is  given  to  six  parlia- 
mentary electors  by  section  two  of  the  Allotments  Act,  1890. 

(18.)  This  section  shall  apply  to  a  county  borough  with  the  necessary 
modifications,  and  in  particular  with  the  modification  that  the  order  shall 
be  both  made  and  confirmed  by  the  Local  GoA^ernment  Board  and  shall 
be  carried  into  effect  by  the  council  of  the  county  borough. 

This  section  can  only  apply  to  a  county  borough  in  so  far  as  it  relates  to  the 
acquisition  of  land  by  a  district  council,  i.e.,  for  allotments.  It  should  be  mentioned 
that  the  Local  Government  Act,  1888,  s.  34,  sub-sect.  (7),  provides  that  the  powers 
and  duties  of  the  county  authority  under  the  Allotments  Act,  1887,  shall,  as  respects 
a  county  borough,  continue  to  be  exercised  and  performed  by  the  Local  Government 
Board. 

(19.)  The  expenses  of  a  county  council  incurred  under  this  section 
shall  be  defrayed  in  like  manner  as  in  the  case  of  a  local  inquiry  by  a 
county  council  under  this  Act. 

See,  further,  as  to  expenses  of  inquiries  by  county  councils,  section  72,  jjost,  p.  763. 

^  ^  ^  ^  ¥^  ¥^ 

13.  (!•)  The  consent  of  the  parish  council  and  of  the  district  council  Footpaths  and 
shall  be  required  for  the  stopping,  in  whole  or  in  part,  or  diversion,  of  a 
public  right  of  way  within  a  rural  pai'ish,(a)  and  the  consent  of  the 
parish  council  shall  be  required  for  a  declaration  that  a  highway  in  a 
rural  parish  is  unnecessary  for  public  use  and  not  repairable  at  the  public 
expense, (6)  and  the  pari,sh  council  shall  give  public  notice  of  a  resolution 
to  give  any  such  consent,  and  the  resolution  shall  not  operate— 
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Section  13i      (^^jj^)  Unless  it  is  confirmed  by  the  parisli  council  at  a  meeting  held  not 
less  than  two  months  after  the  public  notice  is  given  ;  nor 
(6.)  If  a  parish  meeting  held  before  the  confirmation  resolve  that  the 
consent  ought  not  to  be  given. 

(a)  In  considering  this  section  and  tlie  notes  thereto  it  should  he  borne  in  mind 
that  the  word  "  highways  "  in  the  Highway  Acts  is  to  be  understood  to  mean  "  all 
roads,  bridges  (not  being  county  bridges),  carriageways,  cartways,  horseways,  bridle- 
ways, footways,  causeways,  churchways,  and  pavements."    Highway  Act,  1835,  s.  5. 

Under  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  ss.  84  to  92,  if  the  vestry  of  a 
parish  (i.e.,  a  meeting  of  the  inhabitants  who  are  liable  to  contribute  to  the  expenses 
of  repairing  the  highway  in  question  ( Wright  v.  Overseers  of  Frant,  32  L.  J.  M.  C.  204  ; 
8  L.  T.  (n.s.)  455  ;  11  W.  R.  883  ;  27  J.  P.  645  ;  10  Jur.  (n.s.)  39  ;  4  B.  &  S.  118), 
deems  it  expedient  that  a  highway  should  be  sto^jped  up  or  diverted,  the  chairman 
of  the  meeting  is  to  direct  the  surveyor  of  highways  to  apply  to  two  justices  to  view 
the  same  ;  and  "  any  other  party "  who  desires  to  stop  up  or  divert  a  highway 
may  require  the  surveyor  to  give  notice  to  the  churchwardens  to  call  a  vestry  meeting 
and  submit  to  them  the  wish  of  such  person  :  if  they  do  not  agree  to  the  proposal 
there  is  an  end  of  the  matter  ;  if  they  do  agree  the  surveyor  is  to  apply  to  the  justices 
to  view,  as  before.  If  upon  such  view  it  appears  to  the  justices  that  the  way  may  be 
diverted  with  advantage,  or  is  unnecessary,  they  must  direct  the  surveyor  to  fix 
notices  at  the  place  and  by  the  side  of  each  end  of  the  highway  from  whence  it  is 
proposed  to  be  diverted  or  stopped  up,  and  to  advertise  the  same  notice  in  a  local 
newspaper  for  four  successive  weeks,  and  to  fix  the  like  notice  upon  the  church  doors 
of  every  parish  in  which  the  highway  lies  for  four  successive  Sundays.  As  to  what 
notices  are  sufficient,  see  Reg.  v.  Justices  of  Surrey,  L.  R.  5  Q.  B.  466  ;  39  L.  J.  M.  C. 
145  ;  Reg.  v.  Justices  of  Surrey  [1892],  1  Q.  B.  867  ;  62  L.  J.  M.  C.  153  ;  66  L.  T. 
(n.s.)  578  ;  40  W.  R.  500  ;  56  J.  P.  695.  Upon  proof  that  all  the  requirements  of 
the  Act  have  been  complied  with  the  justices  grant  their  certificate,  stating  their 
reasons  for  thinking  that  the  highway  should  be  diverted  or  is  unnecessary,  and 
that  certificate  is  enrolled  at  a  quarter  sessions.  As  to  the  matters  to  be  stated  in 
the  justices'  certificate,  see  Reg.  v.  Wallace,  4  Q.  B.  D.  641  ;  40  L.  T.  (n.s.)  518  ;  43 
J.  P.  493.  Any  person  thinking  himself  aggrieved  by  the  proposed  diversion  or  stop- 
ping up  of  the  highway  may  appeal  to  the  quarter  sessions  by  giving  to  the  surveyor 
fourteen  davs'  notice  in  writing  of  such  appeal  (ih.  s.  88,  and  12  &  13  Vict.  c.  45  :  see 
Reg.  V.  Maule,  41  L.  J.  M.  C.  47  ;  23  L.  T.  (n.s.)  859  ;  35  J.  P.  596) ;  and  upon  such 
appeal  a  jury  at  the  sessions  will  determine  the  questions  whether  the  proposed 
diversion  will  be  more  commodious  or  whether  the  highway  is  unnecessary,  and 
whether  the  appellant  would  be  aggrieved  by  the  diversion  or  stopping  up,  and  if 
the  appeal  is  upon  the  ground  of  defects  in  the  certificate  of  the  justices,  the  court 
will  decide  as  to  its  sufficiency.  Reg.  v.  Justices  of  Worcestershire,  3  E.  &  B.  447  ; 
23  L.  J.  M.  C.  113  ;  18  Jur.  424  ;  2  C.  L.  R.  1333.  If  there  is  no  appeal,  or  if  the 
appeal  fails,  the  court  of  quarter  sessions  will  make  an  order  for  the  diversion  or 
stopping  up  of  the  way.    It  the  apjjeal  succeeds,  no  such  order  will  be  made. 

(6)  The  proceedings  relating  to  a  declaration  that  a  highway  is  unnecessary  for 
public  use  and  not  repairable  at  the  public  expense  will  be  found  in  the  Highway 
Act,  1864  (27  &  28  Vict.  c.  101),  s.  21,  and  in  the  Highways  and  Locomotives  Amend- 
ment Act,  1878  (41  &  42  Vict.  c.  77),  s.  24.  Under  the  former  enactment  such  pro- 
ceedings can  only  be  taken  by  a  highway  board  {i.e.,  a  board  forming  the  highway 
authority  for  a  highway  district  established  by  an  order  of  quarter  sessions  under  the 
Highway  Act,  1862  (25  &  26  Vict.  c.  61)  ).  The  proceedings  are  commenced  by  a 
direction  by  the  board  to  the  district  surveyor  to  apply  to  two  justices  to  view  the 
highway,  and  thereupon  the  proceedings  are  to  go  on  in  like  manner  as  proceedings 
under  the  Highway  Act,  1835,  for  the  stopping  up  or  diversion  of  a  highway  with  the 
necessary  variations. 

Under  the  Act  of  1878  the  proceedings  can  be  taken  by  any  authority  liable  to 
keep  the  highway  in  question  in  repair,  and  differ  from  those  which  may  be  taken 
under  the  Act  of  1864.  The  highway  authority  may  make  an  application  to  the 
court  of  summary  jurisdiction  of  the  petty  sessional  division  in  which  any  parish  in 
which  the  highway  lies  is  situate  that  two  justices  of  the  court  shall  view  the  high- 
way. If  on  such  view  the  court  is  of  opinion  that  the  application  should  be  pro- 
ceeded with,  they  must  appoint  a  time  and  place  for  hearing  objections  to  the 
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application,  such  appointment  to  be  made  by  a  month's  public  notice,  and  also  by  a  Note  to 
month's  notice  to  the  owners  and  occupiers  of  all  lands  abutting  upon  the  highway  Section  13. 
in  question.  Tlie  applicant  authority  must  also  give  public  notice  of  the  appointed 
time  and  place  by  advertisement  in  a  local  newsjDaper  once  in  each  of  the  four  weeks 
preceding  the  hearing,  and  by  causing  a  copy  of  such  notice  to  Ije  affixed  fourteen 
days  before  the  hearing  to  the  doors  of  every  church  and  chapel  in  the  parish  in 
which  the  highway  is  situate,  or  in  a  consj)iciious  position  near  the  highway,  and  the 
application  cannot  be  entertained  by  the  court  unless  the  giving  of  this  public  notice 
is  proved  to  its  satisfaction.  On  the  day  and  at  the  place  appointed  the  court  miist 
hear  any  objections,  and  must  either  dismiss  the  application  or  make  an  order 
declaring  the  highway  unnecessary  for  public  use  and  that  it  ought  not  to  be  repaired 
at  the  public  expense.  If  such  an  order  is  made  the  expenses  of  repairing  the  high- 
way will  cease  to  be  defrayed  out  of  any  public  rate.  An  appeal  lies  from  such  an 
order  to  quarter  sessions.  Under  both  Acts  (1864  and  1878)  a  court  of  quarter 
sessions,  upon  the  application  of  any  person  interested  in  the  maintenance  of  the 
highway  in  respect  of  which  such  an  order  has  been  made  and  upon  cert;dn  evidence, 
may  direct  that  the  liability  of  such  highway  to  be  maintained  at  the  public  expense 
shall  be  revived. 

(2.)  A  parish  council  may,  subject  to  the  provisions  of  this  Act  with 
respect  to  restrictions  on  expenditure,  undertake  the  repair  and  main- 
tenance of  all  or  any  of  the  public  footpaths  within  their  parish,  not 
being  footpaths  at  the  side  of  a  public  road,  but  this  power  shall  not  nor 
shall  the  exercise  thereof  relieve  any  other  authority  or  person  from  any 
liability  with  respect  to  such  repair  or  maintenance. 

Public  footpaths  are  of  course,  under  the  control  of  the  highway  authority  of  the 
place  in  which  they  are  situate.  That  authority  (which  will,  where  the  provisions  of 
section  25  as  to  highways  have  come  into  operation,  be  the  district  council)  is  to 
remain  liable  for  the  repair  and  maintenance  of  the  class  of  footpaths  mentioned  in 
the  text,  even  where  a  parish  council  has  undertaken  to  repair  and  maintain  them. 
Footpaths  at  the  side  of  a  public  road  ai'e  excepted  from  the  power  here  given  to  a 
parish  council. 

14-.  (!•)  Where  trustees  hold  any  property  for  the  purposes  of  a  public  Public 
recreation  ground  or  of  public  meetings,  or  of  allotments,  whether  under  g^^^^j.^g'^ 
Inclosure  Acts  or  otherwise,  for  the  benefit  of  the  inhabitants  of  a  rural 
parish,  or  any  of  them,  or  for  any  public  purpose  connected  with  a  rural 
parish,  except  for  an  ecclesiastical  charity,  they  may,  with  the  approval 
of  the  Charity  Commissioners,  transfer  the  property  to  the  parish  council 
of  the  parish,  or  to  persons  appointed  by  that  council,  and  the  parish 
council,  if  they  accept  the  transfer,  or  their  appointees,  shall  hold  the 
property  on  the  trusts  and  subject  to  the  conditions  on  which  the  trustees 
held  the  same. 

The  powers  hereby  conferred  upon  a  parish  council  may  be  conferred  upon  an 
urban  authority  by  order  under  section  33,  jjost,  p.  730. 

(2.)  Where  overseers  of  a  rural  parish  as  such  are,  either  alone  or 
jointly  with  any  other  persons,  trustees  of  any  parochial  charity,  such 
number  of  the  councillors  of  the  parish  or  other  persons,  not  exceeding 
the  number  of  the  overseer  trustees,  as  the  council  may  appoint,  shall 
be  trustees  in  their  place,  and,  when  the  charity  is  not  an  ecclesiastical 
charity,  this  enactment  shall  apply  as  if  the  churchwardens  as  such  were 
specified  therein  as  well  as  the  overseers. 

The  expression  "parochial  charity"  is  defined  by  section  75  to  mean  "a  charity, 
the  benefits  of  which  are,  or  the  separate  distribution  of  the  benefits  of  which  is, 
confined  to  inhabitants  of  a  single  parish  or  of  a  single  ancient  ecclesiastical  parish 
divided  into  two  or  more  parishes,  or  of  not  more  than  five  neighbouring  parishes," 
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Note  to        "  Ecclesiastical  charity  "  is  also  defined  by  section  75,  post,  p.  765. 
bection  14.      The  powers  of  a  parish  council  under  this  sub-section  may  also  be  conferred  on  an 
urban  authority  \mder  section  33,  post,  p.  730. 

(3.)  Where  the  governing  body  of  a  parochial  charity  other  than  an 
eeelesiastical  charity  does  not  include  any  persons  elected  by  the  rate- 
payers or  parochial  electors  or  inhabitants  of  the  parish,  or  appointed  by 
the  parish  council  or  parish  meeting,  the  parish  council  may  appoint 
additional  members  of  that  governing  body  not  exceeding  the  number 
allowed  by  the  Charity  Commissioners  in  each  case  ;  and  if  the  manage- 
ment of  any  such  charity  is  vested  in  a  sole  trustee,  the  number  of 
trustees  may,  with  the  approval  of  the  Charity  Commissioners,  be 
increased  to  three,  one  of  whom  may  be  nominated  by  such  sole  trustee 
and  one  by  the  parish  council  or  parish  meeting.  Nothing  in  this  sub- 
section shall  prejudicially  affect  the  power  or  authority  of  the  Charity 
Commissioners,  under  any  of  the  Acts  relating  to  charities,  to  settle  or 
alter  schemes  for  the  better  administration  of  any  charity. 

The  powers  of  a  parish  council  under  this  sub-section  may  also  be  conferred  on  an 
urban  authority  under  section  33,  post,  p.  730. 

(4.)  Where  the  vestry  of  a  rural  parish  are  entitled,  under  the  trusts 
of  a  charity  other  than  an  ecclesiastical  charity,  to  appoint  any  trustees 
or  beneficiaries  of  the  charity,  the  appointment  shall  be  made  by  the 
parish  council  of  the  parish,  or  in  the  case  of  beneficiaries,  by  persons 
appointed  by  the  parish  council. 

(5.)  The  draft  of  every  scheme  relating  to  a  charity,  not  being  an 
ecclesiastical  charity,  which  affects  a  rural  parish,  shall,  on  or  before  the 
publication  of  the  notice  of  the  proposal  to  make  an  order  for  such 
scheme  in  accordance  with  section  six  of  the  Charitable  Trusts  Act,  1860, 
be  communicated  to  the  council  of  the  parish,  and  where  there  is  no 
parish  council  to  the  chairman  of  the  parish  meeting,  and,  in  the  case  of 
a  council,  the  council  may,  subject  to  the  provisions  of  this  Act  with 
respect  to  restrictions  on  expenditure,  and  to  the  consent  of  the  parish 
meeting,  either  support  or  oppose  the  scheme,  and  shall  for  that  purpose 
have  the  same  right  as  any  inhabitants  of  a  place  directly  affected  by  the 
scheme. 

(6.)  The  accounts  of  all  parochial  charities,  not  being  ecclesiastical 
charities,  shall  annually  be  laid  before  the  parish  meeting  of  any  parish 
affected  thereby,  and  the  Charitable  Trusts  Amendment  Act,  1855,  shall 
apply  with  the  substitution  in  section  forty-four  of  the  parish  meeting 
for  the  vestry,  and  of  the  chairman  of  the  parish  meeting  for  the  church- 
wardens, and  the  names  of  the  beneficiaries  of  dole  charities  shall  be 
published  annually  in  such  form  as  the  parish  council,  or  where  there  is 
no  parish  council  the  parish  meeting,  think  fit. 

(7.)  The  term  of  office  of  a  trustee  appointed  under  this  section  shall 
be  four  years,  but  of  the  trustees  first  appointed  as  aforesaid  one-half, 
as  nearly  as  may  be,  to  be  determined  by  lot,  shall  go  out  of  office  at 
the  end  of  two  years  from  the  date  of  their  appointment,  but  shall  be 
eligible  for  re-appointment. 

(8.)  The  provisions  of  this  section  with  respect  to  the  appointment  of 
trustees,  except  so  far  as  the  appointment  is  transferred  from  the  vestry, 
shall  not  apply  to  any  charity  until  the  expiration  of  forty  years  from 
the  date  of  the  foundation  thereof,  or  in  the  case  of  a  charity  founded 
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before  the  passing  of  this  Act  by  a  donor  or  by  several  donors  any  one  Section  14. 
of  whom  is  living  at  the  passing  of  this  Act,  nntil  the  expiration  of  forty 
years  from  the  passing  of  this  Act,  unless  with  the  consent  of  the  surviving 
donor  or  donors. 

(9.)  Whilst  a  person  is  trustee  of  a  parochial  charity  he  shall  not,  nor 
shall  his  wife  or  any  of  his  children,  receive  any  benefit  from  the  charity. 

15.  A  rural  district  council  may  delegate  to  a  parish  council  any  Delegated 
power  which  may  be  delegated  to  a  parochial  committee  under  the  ^^^jg^^  '^^ 
Public  Health  Acts,  and  thereupon  those  Acts  shall  apply  as  if  the  parish  councils, 
council  were  a  parochial  committee,  and  where  such  district  council 
appoint  a  parochial  committee  consisting  partly  of  members  of  the  district 
council  and  partly  of  other  persons,  those  other  persons  shall,  where  there 
is  a  parish  council,  be  or  be  selected  from  the  members  of  the  parish  council. 

The  Public  Health  Act,  1875,  s.  202,  ante,]}.  273,  enables  a  rural  sanitary  authority 
(including  a  committee  of  such  authority  formed  under  section  201)  to  apf)oint  a 
parochial  committee,  consisting  wholly  of  membei's  of  such  authority  or  committee, 
or  partly  of  such  members  and  partly  of  other  persons  liable  to  contribute  to  the 
poor  rate  of  the  parish,  and  qualified  in  such  other  manner  as  the  authority  forming 
the  parochial  committee  may  determine.  The  rural  authority  or  their  committee 
may  from  time  to  time  add  to  or  diminish  the  numlier  of  members,  or  otherwise 
alter  the  constitution  of  any  parochial  committee  or  may  dissolve  it.  The  parochial 
committee  is  subject  to  any  regulations  and  restrictions  imposed  by  the  authority 
which  formed  it,  but  otherwise  may  exercise  any  of  the  powers  of  the  rural  sanitary 
authority  within  the  parish  which  are  delegated  to  it.  The  committee  may  be 
empowered  to  incur  expenses  not  exceeding  the  amounts  prescribed  by  the  authority 
which  formed  it.  It  must  report  its  exjoenditure  to  such  authority,  and  the  amount 
so  reported,  if  legally  incurred,  is  to  be  discharged  by  the  authority.  The  provision 
in  the  text  enables  a  rural  district  council  to  delegate  its  powers  to  the  parish  council 
to  the  same  extent  as  it  could  to  a  parochial  committee,  and  where  a  district  council 
appoint  a  committee,  consisting  partly  of  members  of  their  own  body  and  partly  of 
other  23ersons,  those  other  persons  must  be  the  parish  council  or  some  of  its  niembei's. 

As  to  conrmittees  and  joint  committees  of  parish  and  district  councils,  see  post, 
sections  56,  57,  pp.  752,  753. 

16.         Where  a  parish  council  resolve  that  a  rural  district  council  Complaint  by- 
ought  to  have  provided  the  parish  with  sufficient  sewers,  or  to  have  ordefaulul"^ 
maintained  existing  sewers,  or  to  have  provided  the  parish  with  a  supply  district 
of  water  in  cases  where  danger  arises  to  the  health  of  the  inhabitants  council, 
from  the  insufficiency  or  unwholesomeness  of  the  existing  supply  of  water, 
and  a  proper  supply  can  be  got  at  a  reasonable  cost,  or  to  have  enforced 
with  regard  to  the  parish  any  provisions  of  the  Public  Health  Acts 
which  it  is  their  duty  to  enforce,  and  have  failed  so  to  do,(a)  or  that  they 
have  failed  to  maintain  and  repair  any  highway  in  a  good  and  substantial 
manner,(6)  the  parish  council  may  complain  to  the  county  council,  and 
the  county  council,  if  satisfied  after  due  inquiry  that  the  district  council 
have  so  failed  as  respects  the  subject-matter  of  the  complaint,  may 
resolve  that  the  duties  and  powers  of  the  district  council  for  the  purpose 
of  the  matter  complained  of  shall  be  transferred  to  the  county  council, 
and  they  shall  be  transferred  accordingly. 

(a)  Up  to  this  point  the  section  follows  the  words  of  section  299  of  the  Public 
Health  Act,  1875,  aide,  p.  394.  See  also  section  7  of  the  Housing  of  the  Working 
Classes  Act,  1885,  ante,  p.  483. 

(6)  This  is  a  new  provision.  It  affords  a  method  of  enforcing  the  duty  of  repairing 
a  highway  in  addition  to  that  given  by  the  Highway  Act,  1878,  s.  10,  post.  On  a 
complaint  under  this  section,  the  county  council  will  apparently  have  to  decide 
whether  the  district  council  are  liable  to  repair  if  the  liability  is  disputed. 
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(2.)  Upon  any  complaint  tinder  this  section  the  county  council  may, 
instead  of  resolving  that  the  duties  and  powers  of  the  rural  district 
council  be  transferred  to  them,  make  such  an  order  as  is  mentioned  in 


38  &  39  Vict,  section  two  hundred  and  ninety-nine  of  the  Public  Health  Act,  1875, 


and  may  appoint  a  person  to  perform  the  duty  mentioned  in  the  order, 
and  upon  such  appointment  sections  two  hundred  and  ninety-nine  to 
three  hundred  and  two  of  the  Public  Health  Act,  1875,  shall  apply  with 
the  substitution  of  the  county  council  for  the  Local  Government  Board. 
See  the  sections  above  referred  to,  ante,  pp.  394 — 397. 

It  will  be  seen  that  under  section  299  the  complaint  of  a  default  by  a  district 
council  as  to  the  matters  specified  in  that  section  may  be  made  to  the  Local  Govern- 
ment Board  by  any  person.  The  remedy  under  that  section  is  in  no  way  affected  by 
the  above  two  sub-sections.  But  a  further  remedy  is  given  ;  a  parish  council  may 
make  a  complaint  to  the  county  council  as  to  the  same  matters  and  also  as  to  a 
default  in  maintaining  and  repairing  a  highway  ;  and  by  section  19,  sub-section  (8), 
in  a  parish  where  there  is  no  parish  council,  the  same  power  of  making  a  complaint 
is  conferred  upon  the  parish  meeting.  Where  such  a  complaint  has  been  made  to  a 
county  council  that  body  may  act  in  one  of  two  ways  :  (i.)  they  may,  under  sub- 
section (1),  resolve  to  exercise  the  powers  of  the  district  council  in  respect  of  the  matter 
of  the  complaint.  In  this  case  the  provisions  of  section  63,  post,  p.  758,  will  apply  ; 
notice  of  the  resolution  of  the  county  council  is  to  be  sent  to  the  district  council  and 
to  the  Local  Government  Board,  the  county  council  may  raise  a  loan  for  the  purpose  of 
the  powers  transferred,  and  their  expenses  are  to  be  a  debt  from  the  district  council  to 
the  county  council  ;  or  (ii.)  they  may,  instead  of  taking  over  the  duties  and  powers 
of  the  defaulting  district  council,  take  similar  measures  to  those  which  may  be  taken 
by  the  Local  Government  Board  under  section  299  of  the  Public  Health  Act,  1875, 
for  compelling  the  district  council  to  perform  their  duty  in  the  matter  of  the  com- 
plaint ;  if  they  adopt  this  course,  they  are  to  have  the  powers  of  the  Local  Govern- 
ment Board  under  sections  299  to  302  of  the  Act  referred  to. 

Section  63,  sub-section  (2),  makes  provision  for  the  manner  of  making  these 
complaints  in  a  rural  district  which  is  situate  in  more  than  one  county  ;  the  county 
council  to  which  the  jjarish  council  is  to  make  the  complaint  is  the  council  of  the 
county  in  which  the  parish  is  situate  ;  if  the  subject-matter  of  the  complaint  affects 
any  other  county,  the  complaint  is  to  be  referred  to  a  joint  committee  of  the  councils 
of  the  counties  concerned.  If  the  joint  committee  reports  in  favour  of  action  being 
taken,  that  committee  and  not  the  county  council  to  which  the  complaint  was  made 
would  be  the  body  to  act  upon  it  under  this  section. 

(3.)  Where  a  rural  district  council  have  determined  to  adopt  plans 
for  the  sewerage  or  water  supply  of  any  contributory  place  within  the 
district,  they  shall  give  notice  thereof  to  the  parish  council  of  any  parish 
for  which  the  works  are  to  be  provided  before  any  contract  is  entered 
into  by  them  for  the  execution  of  the  works. 

The  powers  of  a  district  council  as  to  sewerage  and  water  supply  are  contained  in 
the  Public  Health  Act,  1875,  sections  13  to  34,  and  51  to  70,  ante,  pp.  32,  76. 

The  expression  "  contributory  place  "  is  explained  in  section  229  of  the  same  Act, 
ante,  p.  308.  It  includes  a  parish,  part  of  a  parish  where  the  residue  is  included 
in  an  urban  district  or  a  special  drainage  district,  and  a  special  drainage  district. 

It  may  be  presumed  that  where  a  notice  of  a  plan  for  sewerage  or  water  supply 
has  been  given  to  a  parish  council  imder  this  clause,  that  council  will  have  jjower 
to  state  objections  to  those  plans,  and,  generally,  to  make  representations  to  the 
district  council  regarding  them. 


district  council  unless  the  district  council  otherwise  direct. 

As  to  a  parish  council  as  such  acting  as  a  parochial  committee  by  delegation  from 
the  district  council,  see  ante,  section  15  and  note. 


Parish  officers 
and  parish 
documents. 


GTJATlDlAlsrs. 


715 


The  duties  of  clerk  to  a  rural  sanitary  authority  are  performed  by  the  clerk  to  the     Note  to 
guardians  of  a  union,  except  where  he  is  unable  or  unwilling  to  act  ;  in  which  case  Section  17. 
another  person  is  appointed.    See  the  Public  Health  Act,  1875,  s.  190,  ante,  p.  263. 
Any  person  who  is  at  the  "  appointed  day  "  filling  the  office  of  clerk  to  the  rural 
sanitary  authority  will,  under  section  81,  post,  p.  768,  become  clerk  to  the  district 
council. 

(8.)  The  custody  of  the  registers  of  baptisms,  marriages,  and  burials, 
and  all  other  books  and  documents  containing  entries  wholly  or  partly 
relating  to  the  aflfairs  of  the  Church  or  to  ecclesiastical  charities,  except 
documents  directed  by  law  to  be  kept  with  the  public  books,  writings, 
and  papers  of  the  parish,  shall  remain  as  provided  by  the  existing  law 
unaffected  by  this  Act.  All  other  public  books,  writings,  and  papers 
of  the  parish,  and  all  documents  directed  by  law  to  be  kept  therewith, 
shall  either  remain  in  their  existing  custody,  or  be  deposited  in  such 
custody  as  the  parish  council  may  direct.  The  incumbent  and  church- 
wardens on  the  one  part,  and  the  parish  council  on  the  other,  shall  have 
reasonable  access  to  all  such  books,  documents,  writings,  and  papers, 
as  are  referred  to  in  this  sub-section,  and  any  difference  as  to  custody  or 
access  shall  be  determined  by  the  county  council. 

The  powers  of  a  parish  council  under  this  sub-section  may  be  conferred  on  an 
urban  authority  under  section  33,  fost,  p.  730. 

*  *  *  *  * 


PART  II. 

Guardians  and  District  Councils. 

20.  -^s  from  the  appointed  day  the  following  provisions  shall  apply  Election  and 
to  boards  of  guardians  : —  qualification 
"  or  guardians. 

Before  the  passing  of  this  Act  the  guardians  of  a  union  were  the  rural  sanitary 
authority  for  the  rural  sanitary  district  of  the  union.  Under  this  Act  the  rural 
district  councillors  are  the  guardians  for  the  parishes  they  represent,  but  the  two 
bodies  are  now  entirely  distinct.  It  is  necessary,  however,  to  include  this  section 
in  the  present  work,  for  by  section  24  (4),  post,  p.  721,  the  provisions  of  the  Act  with 
respect  to  the  qualification,  election,  term  of  office,  and  retirement  of  guardians  are  to 
apply  to  district  councillors  of  a  rural  district. 

(1.)  There  shall  be  no  ea:  oficio  or  nominated  guardians  : 
(2.)  A  person  shall  not  be  qualified  to  be  elected  or  to  be  a  guardian 
for  a  poor  law  union  unless  he  is  a  parochial  elector  of  some 
parish  within  the  union, (a)  or  has  during  the  whole  of  the 
twelve  months  preceding  the  election  resided  in  the  union,  (6) 
or  in  the  case  of  a  guardian  for  a  parish  wholly  or  partly  situate 
within  the  area  of  a  borough,  whether  a  county  borough  or 
not,(c)  is  qualified  to  be  elected  acouncillor  for  that  borough, (tZ) 
and  no  person  shall  be  disqualified  by  sex  or  marriage  for 
being  elected  or  being  a  guardian. (<?)  So  much  of  any  enact- 
ment, whether  in  a  public  general  or  local  and  personal  Act,  as 
relates  to  the  qualification  of  a  guardian  shall  be  repealed  :(/') 

(a)  The  parochial  electors  of  a  parish  are  the  persons  registered  in  such  j)ortion 
either  of  the  local  government  register  of  electors  or  of  the  parliamentary  register  of 
electors  as  relates  to  that  parish.  See  section  2  (1),  of  this  Act.  See  also  secton  75, 
post,  p.  764,  as  to  the  expression  "  parochial  elector  "  when  used  with  reference  to  a 
parish  in  an  urban  district. 
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Note  to  (h)  It  has  been  said  that  the  meaning  of  the  word  "  residence  "  must  be  determined 
Section  20.  with  reference  to  the  purpose  of  the  statute  in  which  it  is  used.  Blackwell  v.  England, 
■  27  L.  J.  Q.  B.  124.  In  the  text  it  appears  to  mean  a  personal  dwelling  within  the 
union,  as  distinguished  from  the  mere  occupation  of  projjerty.  For  some  purposes 
a  person  may  have  more  than  one  residence ;  thus  he  may  have  houses  in  different 
places,  each  of  which  may  be  called  his  residence  (see  Walcot  v.  Boyfield,  1  Kay  534  ; 
18  Jur.  570) ;  but  it  may  be  doubted  whether,  for  purposes  of  this  Act,  a  man  can 
reside  in  more  than  one  place. 

Further,  the  residence  must  be  during  the  whole  of  the  twelve  months  preceding 
the  election.  This  provision  resembles  that  in  section  9  of  the  Municipal  Corpora- 
tions Act,  1882,  and  as  but  for  the  passing  of  the  48  Vict.  c.  9  the  letting  of  a  house 
furnished  for  any  part  of  the  twelve  months  disqualified  a  person  from  being  a 
burgess,  so  any  similar  letting  would  disqualify  a  person  from  being  elected  or  being 
a  guardian  if  his  only  qualification  were  residence. 

(c)  The  proA'isions  of  this  Act  relating  to  guardians  apply  to  county  boroughs. 
See  section  30,  post ,  p.  730. 

(d)  The  qualification  of  the  councillor  of  a  borough  depends  upon  sections  11  and 
12  of  the  Municipal  Corporations  Act,  1882.  See  the  text  of  these  sections  in 
''Arnold's  Municipal  Corporations,"  4th  edit.,  p.  18,  or  in  "Macmorran's  Local 
Government  Act,  1888,"  p.  211. 

Eeferring  to  this  sub-section  the  Local  Government  Board  have  expressed  an 
opinion  in  the  following  terms  : — 

"  There  are  three  alternative  qualifications  for  the  office  of  guardian  mentioned  in 
section  20  (2)  of  the  Act. 

"  A  person  will  be  qualified  if— (1)  he  is  a  parochial  elector  of  some  parish 
within  the  poor  law  union,  or  (2)  he  has  during  the  whole  of  the  twelve  months 
preceding  the  election  resided  in  the  union,  or  (3)  in  the  case  of  a  guardian  for  a 
parish  wholly  or  partly  situate  within  the  area  of  a  borough,  he  is  qualified  to  be 
elected  a  councillor  of  that  borough. 

"  Clergymen  and  ministers  of  a  dissenting  congregation  could  not,  in  view  of 
section  12  (1)  of  the  Municipal  Corporations  Act,  1882,  possess  the  last  of  these 
qualifications,  but  they  might  be  elected  as  guardians  if  they  possessed  either  of  the 
other  qualifications  above  mentioned." 

(e)  A  woman  may  be  registered  as  a  county  elector,  and,  if  so  registered,  will  be  a 
parochial  elector.  But  hitherto  a  married  woman  has  been  incapable  of  exercising 
any  franchise,  even  when  she  has  been  duly  qualified  in  respect  of  the  possession  or 
occupation  of  property.  See  Beg.  v.  Harrald,  L.  R.  7  Q.  B.  361  ;  41  L.  J.  Q.  B.  173  ; 
26  L.  T.  (n.s.)  616  ;  20  W.  R.  328  ;  46  J.  P.  438.  Under  this  Act,  however,  a 
married  woman  may  be  registered  as  a  parochial  elector  (section  43,  post,  p.  737);  and, 
if  so  registered,  or  if  resident  for  the  period  required  by  the  text,  she  will  be  qualified 
to  be  a  guardian. 

(/)  The  4  &  5  AV'ill.  4,  c.  76,  s.  38,  provided  that  the  Poor  Law  Commissioners 
(who  were  afterwards  superseded  by  the  Poor  Law  Board,  and  eventually  by  the 
Local  Government  Board)  should  determine  the  number  of  the  guardians  to  be 
elected  in  each  union,  and  should  also  fix  the  qualification  without  which  no  person 
should  be  eligible  as  such  guardian,  such  qualification  to  consist  in  being  rated  to 
the  poor  rate  of  some  parish  or  parishes  in  the  union,  but  so  as  not  to  require  a 
qualification  exceeding  the  annual  rateable  value  of  40^.,  and  should  also  determine 
the  number  of  guardians  to  be  elected  for  any  one  or  more  of  such  parishes,  having 
due  regard  to  the  circumstances  of  each  such  parish,  provided  always  that  one  or 
more  guardians  should  be  elected  for  each  parish.  The  Poor  Law  Commissioners, 
Poor  Law  Board,  or  Local  Government  Board,  as  the  case  may  be,  accordingly  fixed 
the  amount  required  for  the  qualification  of  guardians  in  the  several  unions  in 
England  and  Wales,  and  a  list  of  the  qualifications  so  fixed  will  be  found  in  the 
"  Poor  Law  General  Orders,"  by  Macmorran  and  Lushington,  p.  41.  By  an  Order 
of  the  Local  Government  Board  made  quite  recently  (the  text  of  which  is  set  out  at 
56  J.  P.  778),  the  qualification  of  guardians  in  all  unions  was  reduced  to  a  uniform 
rateable  value  of  bl.  Even  that  qualification  is  now  abolished,  and  any  person  will 
be  c[ualified  to  be  a  guardian  without  regard  to  whether  he  is  rated  or  possesses 
property  in  the  union  or  elsewhere. 

The  disqualifications  for  the  office  of  guardian  are  set  out  in  section  46,  post,  p.  739. 

(3.)  The  parochial  electors  of  a  parish(a)  shall  be  the  electors  of  the 
guardians  for  the  parish,  aiid,  if  the  parish  is  divided  into 
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wards  for  the  election  of  guardians//;)  the  electors  of  the  Section 
guardians  for  each  ward  shall  be  such  of  the  parochial  electors 
as  are  registered  in  respect  of  qualifications  within  the  ward. 

(a)  The  parochial  electors  are  the  persons  registered  as  provided  by  section  2  (1). 
See  note  (a)  to  the  preceding  sub-section. 

(&)  Under  section  60  (post,  p.  756),  county  councils  have  power  to  divide  parishes 
into  wards  for  the  election  of  guardians  and  rural  district  councillors. 

(4,)  Each  elector  may  give  one  vote  and  no  more  for  each  of  any 
number  of  persons  not  exceeding  the  number  to  be  elected. 

This  provision  is  applied  to  the  election  of  rural  district  councillors  by  section  24 
(4),  post,  p.  721. 

(5.)  The  election  shall,  subject  to  the  provisions  of  this  Act,  be  con- 
ducted according  to  rules  framed  under  this  Act  by  the  Local 
Government  Board. 

This  provision  is  also  applied  to  the  election  of  rural  district  councillors  by  section 
24  (4),  p)ost.  Eules  for  the  first  elections  were  issued,  and  these,  so  far  as  they  are  still 
in  force,  will  be  found  in  Appendix  II.,  post. 

(6.)  The  term  of  office  of  a  guardian  shall  be  three  years,  and  one 
third,  as  nearly  as  may  be,  of  every  board  of  guardians  shall 
go  out  of  office  on  the  fifteenth  day  of  April  in  each  year,  and 
their  places  shall  be  filled  by  the  newly  elected  guardians. 
Provided  as  follows  : — 

(a.)  Where  the  county  council  on  the  application  of  the 
board  of  guardians  of  any  union  in  their  county 
consider  that  it  would  be  expedient  to  provide  for  the 
simultaneous  retirement  of  the  whole  of  the  board  of 
guardians  for  the  union  they  may  direct  that  the 
members  of  the  board  of  guardians  for  that  union 
shall  retire  together  on  the  fifteenth  day  of  April  in 
every  third  year,  and  such  order  shall  have  full  effect, 
and  where  a  union  is  in  more  than  one  county,  an 
order  may  be  made  by  a  joint  committee  of  the 
councils  of  those  counties  ; 
(h.)  Where  at  the  passing  of  this  Act  the  whole  of  the 
guardians  of  any  union,  in  pursuance  of  an  order  of 
the  Local  Government  Board,  retire  together  at  the 
end  of  every  third  year,  they  shall  continue  so  to 
retire,  unless  the  county  council,  or  a  joint  committee 
of  the  county  councils,  on  the  application  of  the  board 
of  guardians  or  of  any  disti'ict  council  of  a  district 
wholly  or  partially  within  the  union,  otherwise  direct  : 

Section  79,  post,  p.  766,  provides  how  the  guardians  and  district  councillors  to 
retire  in  the  first  and  second  years  after  the  first  election  are  to  be  determined. 

An  order  for  simultaneous  retirement  can  only  be  made  at  the  instance  of  the 
l)oard  of  guardians  or  of  the  rural  district  council  as  the  case  may  be. 

The  application  for  the  revocation  of  an  order  for  simultaneous  retirement  may 
come  either  from  the  guardians  or  from  the  district  council  of  a  district  within  the 
union. 

(7.)  A  board  of  guardians  may  elect  a  chairman  or  vice-chairman,  or 
both,  and  not  more  than  two  other  persons,  from  outside  their 
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county  dis- 
tricts and  dis- 
trict councils. 


Chairman  of 
council  to  be 
justice. 


own  body,  but  from  persons  qualified  to  be  guardians  of  tlie 
union,  and  any  person   so  elected   shall  be  an  additional 
guardian  and  member  of  the  board.    Provided  that  on  the 
first  election,  if  a  suificient  number  of  persons  who  have  been 
ex  officio  or  nominated  guardians  of  the  union,  and  have 
actually  served  as  such,  are  willing  to  serve,  the  additional 
members  shall  be  elected  from  among  those  persons. 
This  does  not  apply  to  a  rural  district  council  save  as  regards  the  qualification  of 
the  chairman.    See  section  24  (4),  post,  p.  721.    As  to  the  vice-chairman  of  a  rural 
district  council,  see  section  59  (2),  post,  p.  755. 

SI.  As  from  the  appointed  day, — 

(1.)  Urban  sanitary  authorities  shall  be  called  urban  district  councils, 
and  their  districts  shall  be  called  urban  districts  ;  but  nothing 
in  this  section  shall  alter  the  style  or  title  of  the  corporation  or 
council  of  a  borough  : 

Section  75,  post,  p.  764,  incorporates  section  100  of  the  Local  Government  Act, 
1888,  ante,  p.  526,  which  defines  an  urban  sanitary  authority. 

By  section  6  of  the  Public  Health  Act,  1875,  ante,  p.  24,  urban  sanitary  districts 
were  of  three  kinds  ; — 1st.  Municipal  boroughs  ;  2nd.  Improvement  Act  districts  ; 
and  3rcl.  Local  government  districts.  In  these  the  urban  sanitary  authorities  were 
respectively  the  borough  council,  the  improvement  commissioners,  and  the  local 
board.  The  title  of  the  borough  and  its  council  is  not  to  be  altered,  but  improve- 
ment Act  districts  and  local  government  districts  are  henceforward  to  be  called 
iirban  districts  and  the  urban  sanitary  authorities  over  these  are  to  be  called  urban 
district  councils. 

(2.)  For  eveiy  rural  sanitary  district  there  shall  be  a  rural  district 
council  whose  district  shall  be  called  a  rural  district  : 

A  rural  sanitary  district  consists  of  the  area  of  a  poor  law  union,  exclusive  of  such 
parts  thereof  as  are  included  in  an  urban  district.  Where  a  rural  district  formerly 
extended  into  two  administrative  counties,  the  part  in  each  county  is  now  in  most 
cases  a  separate  rural  district.    See  section  24,  sub-section  (5),  post,  p.  721. 

(3.)  In  this  and  every  other  Act  of  Parliament,  unless  the  context 
otherwise  requires,  the  expression  "district  council"  shall 
include  the  council  of  every  urban  district,  whether  a  borough 
or  not,  and  of  every  rural  district,  and  the  expression  "  county 
district "  shall  include  every  urban  and  rural  district  whether 
a  borough  or  not  : 
It  appears  from  section  35,  post,  p.  733,  that  this  provision  does  not  apply  to  a 
county  borough,  which  is  not,  therefore,  an  "  urban  district." 

22.  The  chairman  of  a  district  council  unless  a  woman  or  personally 
disqualified  by  any  Act  shall  be  by  virtue  of  his  office  justice  of  the 
peace  for  the  county  in  which  the  district  is  situate,  but  before  acting  as 
such  justice  he  shall,  if  he  has  not  already  done  so,  take  the  oaths 
required  by  law  to  be  taken  by  a  justice  of  the  peace  other  than  the  oath 
respecting  the  qualification  by  estate. 

Although  under  this  Act  a  woman  may  be  chairman  of  a  district  council,  she  is  not 
to  be  a  justice  of  the  peace  by  virtue  of  this  section. 

A  man  may  be  personally  disqualified  to  be  a  justice  of  the  peace  if  he  is  sheriff 
(50  &  51  Vict.  c.  55,  s.  17).  So  if  he  is  a  bankrupt,  unless  the  adjudication  against 
him  is  annulled,  or  he  obtains  his  discharge  with  a  certificate  that  his  bankruptcy 
was  caused  by  misfortune  ;  but  this  disqualification  is  not  to  exceed  a  period  of  five 
years  from  the  date  of  the  order  of  discharge  (46  &  47  Vict.  c.  52,  s.  32  ;  53  &  54 


UEBAN  DISTRICT  COUNCILLOES. 


719 


Vict.  c.  71,  s.  9).  And  this  disqiTalification  does  not  apply  to  a  person  adjudged  Note  to 
bankrupt  before  the  passing  of  the  46  &  47  Vict.  c.  52.  In  re  Pulhorough  School  Section  22. 
Board  Election,  Bourke  v.  Nutt  [1894],  1  Q.  B.  725  ;  63  L.  J.  Q.  B.  497  ;  70  L.  T.  (n  s.) 
639  ;  42  W.  R.  388  ;  58  J.  P.  572  ;  10  T.  L.  R.  349.  See  also  as  to  the  removal  of 
a  justice  from  the  commission  for  corrupt  practices  (46  &  47  Vict.  c.  51,  s.  38). 
Practising  solicitors  are  also  discj^ualified  for  being  justices  of  any  county  in  which 
they  practice  (34  Vict.  c.  18). 

The  oaths  to  be  taken  by  a  justice  are  the  oath  of  allegiance  and  the  judicial  oath 
(31  &  32  Vict.  c.  72,  s.  6).  These  oaths  are  usually  taken  at  quarter  sessions.  See 
34  &  35  Vict.  c.  48.  As  to  the  power  to  affirm  instead  of  taking  the  oath,  see  31  &  32 
Vict.  c.  72,  s.  11  ;  51  &  52  Vict.  c.  46,  s.  1. 

The  provision  in  the  text  is  supplemental  to  that  contained  in  section  2,  sub- 
section 5,  of  the  Local  Government  Act,  1888,  which  provides  that  the  chairman  of  a 
county  council  shall  be,  by  virtue  of  his  office,  justice  of  the  peace  for  the  county. 

It  will,  no  doubt,  hapj^en  in  many  cases  that  the  chairman  of  a  district  council  is 
already  a  justice  of  the  peace,  but,  making  allowance  for  this,  the  result  will  be  to 
add  a  large  number  of  jDersons  to  the  commission  of  the  peace.  It  may  be  thought 
by  some  objectionable  to  have  a  number  of  persons  acting  as  justices  for  limited 
periods,  for  the  chairman  of  a  district  council  will  hold  office  only  for  a  j^ear.  See 
section  59,  sub-section  (1),  fost,  p.  755.  A  similar  state  of  things  already  exists  in  the 
case  of  the  mayor  of  a  borough  with  regard  to  whom  it  is  provided  by  section  155  of  the 
Municipal  Corp)orations  Act,  1882,  that  he  shall,  by  virtue  of  his  office,  be  a  justice 
of  the  peace  for  the  borough,  and  shall,  unless  disqualified  to  be  mayor,  continue  to 
be  such  justice  during  the  year  next  after  he  ceases  to  be  mayor.  But  while  the 
mayor  of  a  borough  is  a  justice  onlj'-  for  the  borough,  the  text  provides  that  the 
chairman  of  a  district  council,  urban  or  rural,  shall  be  a  justice  of  the  peace  for  the 
county.  The  mayor  of  a  borough,  other  than  a  county  borough,  will  thus  be  a 
county  justice  while  he  is  mayor.  For  the  year  succeeding  his  mayoralty  he  will  be 
a  justice  for  the  borough,  but  not  for  the  county,  and  the  chairman  of  every  other 
district  council  will  likewise,  while  chairman,  be  a  county  justice. 


23.  -A-S  from  the  appointed  day,  where  an  urban  district  is  not  a  Constitution 
borough—  cLnSlltn 
(1.)  There  shall  be  no  ex  officio  or  nominated  members  of  the  urban  urban  districts 
sanitary  authority  :  not  being 

For  the  meaning  of  the  expression  "  urban  district,"  see  section  21,  sub-section  (1), 
and  the  notes  thereto. 

The  cases  in  which  there  were  ex,  officio  or  nominated  members  of  an  urban  autho- 
rity were  very  few  in  number.  There  were  some  provisions  relating  to  "  selected  " 
members  of  the  local  boards  in  the  Public  Health  Act,  1875,  Schedule  II.,  Rule  71. 
These  related  to  boards  formed  before  1858,  where  the  local  board  district  included 
part  of  a  borough,  and  a  certain  proportion  of  the  members  were  appointed  by  the 
council  of  the  borough.  Since  the  passing  of  the  Local  Government  Act,  1888, 
orders  have  been  made  under  section  52  of  that  Act,  ante,  p.  515,  dealing  with 
such  cases,  and  there  are  probably  very  few,  if  any,  urban  authorities  to  which  the 
provision  in  the  text  can  apply. 

(2.)  A  person  shall  not  be  qualified  to  be  elected  or  to  be  a  councillor 
unless  he  is  a  parochial  elector(a)  of  some  parish  within  the 
district,  or  has  during  the  whole  of  the  twelve  months  preceding 
the  election  resided  in  the  district('Z/)  and  no  person  shall  be 
disqualified  by  sex  or  marriage  for  being  elected  or  being  a 
councillor.  So  much  of  any  enactment  whether  in  a  public 
general  or  local  and  personal  Act  as  relates  to  the  qualification 
of  a  member  of  an  urban  sanitary  authority  shall  be  repealed. (c) 

(ft)  As  to  the  parochial  electors  generally,  see  section  2,  sub-section  (1).  As  to  the 
parochial  electors  in  urban  districts,  see  section  75,  sub-section  (2),  fost. 

(b)  Residence  is  an  alternative  qualification.  A  person  may  he  qualified  by  resi- 
dence though  he  is  not  a  parochial  elector.  As  to  what  is  meant  by  residence,  see  the 
notes  to  section  20,  sub-section  (2),  ante,  p.  716. 
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Note  to  (c)  See  the  note  to  the  corresponding  provision  in  section  20,  sub-section  (2),  ante, 
Section  23.  p.  716. 

Hitherto  members  of  local  boards  must  have  possessed  certain  property  qualifica- 
tions prescribed  by  the  Public  Health  Act,  1875,  Schedule  II.,  Part  1,  Eule  3.  The 
qualification  of  improvement  commissioners  was  generally  prescribed  by  the  local 
improvement  Act  in  force  in  the  district.    These  qualifications  are  now  abolished. 

(3.)  The  parochial  electors  (a)  of  the  parishes  in  the  district  shall  be 
the  electors  of  the  councillors  of  the  district,  and,  if  the  district 
is  divided  into  vs^ards,  the  electors  of  the  councillors  for  each 
ward  shall  be  such  of  the  parochial  electors  as  are  registered 
in  respect  of  qualifications  vi^ithin  the  ward.(?^) 

(a)  See  note  to  the  preceding  sub-section. 

(6)  As  to  the  lists  and  register  of  electors  for  wards,  see  section  44,  sub-section  (3), 
post,  p.  738. 

(4.)  Each  elector  may  give  one  vote  and  no  more  for  each  of  any 
number  of  persons  not  exceeding  the  number  to  be  elected  : 

This  sub-section  introduces  an  important  change  in  the  law.  Urban  authorities 
(other  than  borough  councils)  have  hitherto  been  elected  in  manner  provided  by 
Schedule  II.  of  the  Public  Health  Act,  1875  ;  the  voters  have  been  the  persons 
registered  as  owners  of  property  within  the  district,  or  their  proxies,  and  the 
ratepayers  ;  and  in  both  cases  the  number  of  votes  to  be  given  by  a  voter 
depended  on  the  value  of  the  property  of  which  he  was  owner,  or  for  which  he 
was  rated.  The  maximum  number  of  votes  was  six,  but  a  person  who  occupied 
his  own  property  might  vote  both  as  owner  and  occujjier.  This  scale  of  votes 
is  now  abolished  and  each  elector  will  give  one  vote  and  no  more  for  each  of 
the  number  of  persons  to  be  elected.  Thus  if  there  are  six  vacancies  and  seven 
candidates  an  elector  will  be  able  to  give  one  vote  to  each  of  six  of  the  candidates. 

(5.)  The  election  shall  subject  to  the  provisions  of  this  Act,  be  con- 
ducted according  to  rules  framed  under  this  Act  by  the  Local 
Government  Board  : 

The  provisions  of  this  Act  above  referred  to  are  contained  in  this  section  and  in 
section  48,  post,  p.  744.  The  election  will  be  by  ballot,  and  the  provisions  of  the 
Ballot  Act,  the  Municipal  Corporations  Act,  and  the  Corrupt  Practices  Act,  1884, 
as  to  elections,  as  incorporated  by  the  rules,  wiU  apj^ly. 

The  rules  at  present  in  force  are  set  out  in  Appendix  II.,  post. 

(6.)  The  term  of  office  of  a  councillor  shall  be  three  years,  and  one- 
third,  as  nearly  as  may  be,  of  the  council,  and  if  the  district  is 
divided  into  wards,  one-third,  as  nearly  as  may  be,  of  the 
councillors  for  each  ward,  shall  go  out  of  office  on  the  fifteenth 
day  of  April  in  each  year,  and  their  places  shall  be  filled  by 
the  newly  elected  councillors.  Provided  that  a  county  council 
may  on  request  made  by  a  resolution  of  an  urban  district 
council,  passed  by  two-thirds  of  the  members  voting  on  the 
resolution,  direct  that  the  members  of  such  council  shall  retire 
together  on  the  fifteenth  day  of  April  in  every  third  year,  and 
such  order  shall  have  full  effect,  (a) 

(a)  This  provision  is  new  ;  see  the  corresponding  enactments  relating  to  guar- 
dians in  section  20,  sub-section  (6),  anfe,  p.  717.  It  is  in  the  discretion  of  the 
county  council  to  make  the  order,  but  they  can  only  do  so  at  the  instance  of 
the  urban  district  council.  It  should  be  observed  that  the  resolution  of  the  Urban 
council  may  be  passed  by  a  two-thirds  majority  of  those  voting.  A  resolution  of 
two-thirds  of  the  entire  body  is  not  required. 


EUKAL  DISTEICT  COUNCILLOES. 


721 


24:.  (!•)  The  district  council  of  every  rural  district  shall  consist  of  Section  24. 

a  chairman  and  councillors,  and  the  councillors  shall  be  elected  by  the  Rural  district 
parishes  or  other  areas  for  the  election  of  guardians  in  the  district.  councils, 

The  areas  for  the  election  of  guardians  are  parishes,  wards  of  parishes,  and  united 
parishes. 

The  parishes  will  include  each  part  of  a  parish  divided  by  virtue  of  this  Act 
or  by  an  order  made  under  section  36,  post,  p.  733.  Power  is  given  to  county  councils 
and  joint  comraittees  to  divide  ]3arishes  into  wards,  and  to  unite  them  for  the 
purposes  of  the  election  of  guardians  and  rural  district  councillors.  Section  60, 
sub-sections  (1)  and  (3),  post,  p.  756. 

As  to  the  meaning  of  the  expression  "  rural  district,"  see  section  21,  sub-section  (2), 
ante,  p.  718. 

(2.)  The  number  of  councillors  for  each  parish  or  other  area  in  a 
rural  district  shall  be  the  same  as  the  number  of  guardians  for  that  parish 
or  area. 

See  the  next  sub-section  under  which  the  district  councillors  for  any  rural  area  are 
constituted  the  guardians  for  that  area. 

(3.)  The  district  councillors  for  any  parish  or  other  area  in  a  rural 
district  shall  be  the  representatives  of  that  parish  or  area  on  the  board 
of  guardians,  and  when  acting  in  that  capacity  shall  be  deemed  to  be 
guardians  of  the  poor,  and  guardians  as  such  shall  not  be  elected  for 
that  parish  or  area. 

It  may  here  be  pointed  out  that  under  this  Act  boards  of  guardians  are  composed 
of  representatives  of  both  urban  and  rural  parishes.  In  an  urban  parish,  how- 
ever, both  guardians  and  district  councillors  must  be  elected.  But  in  a  rural 
parish  district  councillors  only  are  elected  to  represent  the  parish  both  on  the 
rural  district  council  and  on  the  board  of  guardians.  In  other  words  a  rural  district 
councillor  will  also  be  a  guardian  for  his  parish. 

It  should  be  borne  in  mind  that  the  guardians  are  a  distinct  body  having  duties 
and  jurisdiction  altogether  different  from  the  district  council,  and  this  will  be  the 
case  even  where  the  union  and  the  rural  district  are  co-extensive. 

(4.)  The  provisions  of  this  Act  with  respect  to  the  qualification, 
election,  and  term  of  office  and  retirement  of  guardians,  and  to  the 
qualification  of  the  chairman  of  the  board  of  guardians,  shall  apply  to 
district  councillors  and  to  the  chairman  of  the  district  council  of  a  rural 
district,  and  any  person  qualified  to  be  a  guardian  for  a  union  comprising 
the  district  shall  be  qualified  to  be  a  district  councillor  for  the  district. 

The  provisions  above  referred  to  are  contained  in  section  20,  ante,  p.  715.  The 
disqualifications  of  a  district  councillor  or  guardian  are  set  out  in  section  46,  post, 
p.  739. 

The  chairman  will  be  a  justice  of  the  peace  by  virtue  of  section  22,  a7ite,  p.  718. 

The  concluding  words  of  the  foregoing  sub-section  should  be  noticed.  A  person 
may  be  qualified  as  a  parochial  elector  or  resident,  though  his  qualification  is 
not  within  the  district.    It  is  suificient  if  it  is  within  a  union  comprising  the  district. 

(5.)  Where  a  rural  sanitary  district  is  on  the  appointed  day  situate 
in  more  than  one  administrative  county,  such  portion  thereof  as  is  situate 
in  each  administrative  county  shall,  save  as  otherwise  provided  by  or  in 
pursuance  of  this  or  any  other  Act,  be  as  from  the  appointed  day  a  rural 
district  ;(a) 

Provided  that  where  the  number  of  councillors  of  any  such  district 
will  be  less  than  five,  the  provisions,  so  far  as  unrepealed,  of  section  nine 
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Section  24.  of  the  Public  Health  Act,  1875,  with  respect  to  the  nomination  of 
38  &  39  Vict,  persons  to  make  up  the  members  of  a  rural  authority  to  five,  shall 
^-  apply,  (6)  unless  the  Local  Grovernment  Board  by  order  direct  that  the 

atfairs-  of  the  district  shall  be  temporarily  administered  by  the  district 
council  of  an  adjoining  district  in  another  county  with  which  it  was 
united  before  the  appointed  day,  and,  if  they  so  direct,  the  councillors  of 
the  district  shall  be  entitled,  so  far  as  regards  those  affairs,  to  sit  and  act 
as  members  of  that  district  council,  but  a  separate  account  shall  be  kept 
of  receipts  and  expenses  in  respect  of  the  district,  and  the  same  shall  be 
credited  or  charged  separately  to  the  district. 

(a)  This  provision  will  take  effect  without  any  order  under  section  36,  post,  hut 
it  is  one  of  the  cases  which  the  county  council,  or  rather  the  joint  committee, 
are  to  take  into  consideration  under  that  section.  It  would  appear  that  under 
that  section  the  county  council  may  for  special  reasons  direct  that  the  rural  district 
may  remain  in  two  counties  notwithstanding  the  ahove  provision. 

(b)  The  provisions  of  section  9  of  the  Public  Health  Act,  1875  {ante,  p.  27),  in  so 
far  as  they  are  not  repealed  by  this  Act,  are  as  follows  :  "  Where  the  number 
of  elective  guardians  is  less  than  five,  the  Local  Government  Board  may,  from 
time  to  time,  by  order  nominate  such  number  of  persons  as  may  be  necessary 
to  make  up  that  number  from  owners  or  occupiers  of  property  situated  within 
the  rural  district  of  a  value  sufficient  to  qualify  them  as  elective  guardians  for 
the  union,  and  the  persons  so  nominated  shall  be  entitled  to  act  and  vote  as 
members  of  the  rural  authority,  but  not  further  or  otherwise."  This  power  will 
have  to  be  exercised  unless  a  temporary  order  is  made  in  manner  provided  by 
the  text.  Where  such  order  is  made  the  provision  as  to  separate  accounts  will  have 
to  be  attended  to. 

It  should  be  noticed  that  section  36,  sub-section  (1),  provides  for  the  county  council 
dealing  with  every  rural  district  which  will  have  less  than  five  elected  councillors. 
In  such  a  case,  unless  the  county  council  for  special  reasons  otherwise  direct,  the 
district  is  to  be  united  to  some  neighbouring  district  or  districts.  If  no  order  for 
uniting  the  district  with  a  neighbouring  district  is  made,  and  the  county  council 
direct,  under  section  36,  that  such  union  shall  not  be  made,  the  provision  in  the  text 
will  become  applicable, 

(6.)  The  said  provisions  of  section  nine  of  the  Public  Health  Act, 
1875,  shall  apply  to  the  district  council  of  a  rural  district  to  which  they 
apply  at  the  passing  of  this  Act. 

These  provisions  have  been  set  out  in  the  notes  to  the  preceding  sub-section 
It  should  be  observed  that  section  9  of  the  Act  of  1875  is  of  wider  application 
than  the  provision  in  sub-section  (5),  which  is  limited  to  cases  in  which  rural  districts 
are  divided  by  reason  of  their  being  in  two  counties.  The  case  to  which  section  9 
applies  is  one  in  which  one  or  more  urban  districts  have  been  created  within  a  union, 
leaving  only  a  small  rural  district  outside. 

(7.)  Every  district  council  for  a  rural  district  shall  be  a  body  corporate 
by  the  name  of  the  district  council  with  the  addition  of  the  name  of  the 
district,  or  if  there  is  any  doubt  as  to  the  latter  name,  of  such  name  as 
the  county  council  direct,  and  shall  have  perpetual  succession  and  a 
common  seal,  and  may  hold  land  for  the  purposes  of  their  powers  and 
duties  without  license  in  mortmain. 

Urban  district  councils  other  than  borough  councils  are  incorporated  by  section  7 
of  the  Public  Health  Act,  1875,  ante,  p.  26.  Borough  councils  are  incorporated  by 
the  Municipal  Corporations  Act,  1882. 

The  county  council  must  give  the  rural  district  a  name  when  the  old  district  has 
been  divided  by  or  under  this  Act. 

Hitherto  there  has  been  no  need  of  this  provision,  for  the  board  of  guardians  was 
already  a  corporate  body,  and  by  section  9  of  the  Public  Health  Act,  1875,  the 
guardians  were  declared  to  be  the  same  body  as  the  rural  sanitary  authority. 
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25.  (!•)  As  from  the  appointed  day,  there  shall  be  transferred  to  the  Section  25, 

district  council  of  every  rural  district  all  the  powers,  duties,  and  Powers  of 
liabilities  of  the  rural  sanitary  authority  in  the  district, (a)  and  of  any  .^-^ 
highway  authority  in  the  district,  fj)  and  highway  boards  shall  cease  to  respect  to 
exist,  and  rural  district  councils  shall  be  the  successors  of  the  rural  sanitary  and 
sanitary  authority  and  highway  authority,  and  shall  also  have  as  respects  ^^^J^j.^^ 
highways  all  the  powers,  duties,  and  liabilities  of  an  urban  sanitary 
authority  under  sections  one  hundred  and  forty-four  to  one  hundred  and 
forty-eight  of  the  Public  Health  Act,  1875,  and  those  sections  shall  38  &  39  Vict, 
apply  in  the  case  of  a  rural  district  and  of  the  council  thereof  in  like  ^' 
manner  as  in  the  case  of  an  urban  district  and  an  urban  authority. (c) 
Provided  that  the  council  of  any  county  may  by  order  postpone  within 
their  county  or  any  part  thereof  the  operation  of  this  section,  so  far  as 
it  relates  to  highways,  for  a  term  not  exceeding  three  years  from  the 
appointed  day  or  such  further  period  as  the  Local  Government  Board 
may  on  the  application  of  such  council  allow. 

(a)  These  are  the  powers  conferred  upon  a  rural  sanitary  authority  as  such  by  the 
Public  Health  Acts  and  other  statutes. 

(b)  The  highway  authorities  here  referred  to  are  the  surveyors  of  highway  parishes, 
highway  hoards  in  highway  districts,  and  rural  sanitary  authorities  wlio  have  high- 
way powers  under  the  Highway  Act,  1878.  They  include,  also,  in  some  cases,  highway 
authorities  under  local  Acts.  See  Isle  of  Wight  County  Council  v.  Isle  of  Wight 
Highioay  Commissioners,  59  .F.  P.  438  ;  72  L.  T.  (n.s.)  569. 

(c)  See  these  sections,  ante,  p.  157.  The  effect  of  their  apj^lication  is  shortly  as 
follows  : — The  rural  district  council  will  liave  all  the  powers,  duties,  and  liabilities 
of  surveyors  of  higliways,  and  will  further  have  all  the  powers  which  are  given  by 
the  Highway  Acts  to  the  inhal)itants  in  vestry  assembled  of  any  parish  within  that 
district.  The  inhabitants  of  the  rural  district  are  not  to  be  liable  for  rates  for  roads 
without  their  district.  The  rural  district  council  may  agree  with  any  person  for 
the  making  of  new  public  roads,  and  they  are  to  have  powers  to  agree  for  the  making 
of  public  bridges  under  or  above  railways  or  canals.  They  are  also  to  have  power 
to  enter  into  any  agreements  with  any  persons  liable  to  repair  any  road  with  the 
view  to  the  taking  over  by  them  of  the  maintenance,  repair,  cleansing,  or  watering 
of  such  street  or  road. 

(2.)  Where  a  highway  repairable  ratione  tenures  appears  on  the  report 
of  a  competent  surveyor  not  to  be  in  proper  repair,  and  the  person  liable 
to  repair  the  same  fails  when  requested  so  to  do  by  the  district  council 
to  place  it  in  proper  repair,  the  district  council  may  place  the  highway 
in  proper  repair,  and  recover  from  the  person  liable  to  repair  the  high- 
way the  necessary  expenses  of  so  doing. 

The  liability  to  repair  a  highway  ratione  tenurm  exists  where  an  individual  or  cor- 
poration is  bound  to  repair  a  highway  by  reason  of  a  condition  attached  to  his  tenure 
of  certain  lands.  The  extent  of  that  liability  has  been  under  discussion  in  some 
recent  cases,  such  as  Reg.  v.  Barker,  25  Q.  B.  D.  213  ;  59  L.  J.  M.  C.  105  ;  62  L.  T. 
(n.s.)  578  ;  54  J.  P.  615.  The  text  affords  a  simple  remedy  for  enforcing  the  lia- 
bility. There  must  be  a  report  of  a  competent  surveyor  (not  necessarily  the  surveyor 
of  the  district  council),  and  there  must  be  a  failure  on  the  part  of  the  person  liable 
to  put  the  highway  into  proper  repair.  The  person  liable  is  probably  the  owner  of 
the  land,  though,  hitherto,  it  has  been  necessary  to  indict  the  occupier.  See  Beg,  v, 
Barker,  supra. 

The  expenses  appear  to  be  recoverable  by  action  only. 

(3.)  Where  a  highway  authority  receives  any  contribution  from  the 
county  council  towards  the  cost  of  any  highway  under  section  eleven, 
sub-section  (10),  of  the  Local  Government  Act,  1888,  such  contribution  51  &  52  Vict, 
may  be  made,  subject  to  any  such  conditions  for  the  proper  maintenance 
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Section  25.  and  repair  of  such  highways,  as  may  be  agreed  on  between  the  county 
council  and  the  highway  authority. 

The  Local  Government  Act,  1888,  s.  11,  sub-section  (10),  ante,  p.  495,  provides 
that  the  county  council  may,  if  they  think  fit,  contribute  towards  the  cost  of  the 
maintenance,  repair,  enlargement,  and  improvement  of  any  public  highway  or  public 
footpath  in  the  county,  though  the  same  is  not  a  main  road.  The  text  amends  this 
provision  by  enabling  the  county  council  to  impose  terms  and  conditions  upou 
making  such  contributions. 

(4.)  Where  the  council  of  a  rural  district  become  the  highway 
authority  for  that  district,  any  excluded  part  of  a  parish  under  section 
two  hundred  and  sixteen  of  the  Public  Health  Act,  1875,  which  is  situate 
in  that  district,  shall  cease  to  be  part  of  any  urban  district  for  the 
purpose  of  highways,  but  until  the  council  become  the  highway  authority 
such  excluded  part  of  a  parish  shall  continue  subject  to  the  said  section. 

The  Public  Health  Act,  1875,  s.  216,  ante,  p.  293,  provides  as  follows  :—"  Where 
part  of  a  parish  is  included  in  an  urban  district,  and  the  excluded  part  was,  before 
the  constitution  of  that  district,  liable  to  contribute  to  the  highway  rates  for  such 
parish,  such  excluded  part  shall  (unless,  in  the  case  of  an  urban  district  constituted 
before  the  passing  of  this  Act  (11th  August,  1875)  a  resolution  deciding  that  such 
excluded  part  should  be  formed  into  a  separate  highway  district  has  been  passed  in 
pursuance  of  the  Local  Government  Act,  1858,  Amendment  Act,  1861),  or  unless 
such  excluded  part  has  been  included  in  a  highway  district,  under  the  Highway 
Acts,  for  all  purposes  connected  with  the  repairs  of  highways  and  the  payment  of 
highway  rates,  be  considered  to  be  and  be  treated  as  forming  part  of  such  district." 
This  provision  will  now  cease  to  operate  when  the  rural  district  which  includes  the 
"  excluded  part "  becomes  the  highway  authority  by  virtue  of  this  Act. 

(5.)  Rural  district  councils  shall  also  have  such  powers,  duties,  and 
liabilities  of  urban  sanitary  authorities  under  the  Public  Health  Acts  or 
any  other  Act,  and  such  provisions  of  any  of  those  Acts  relating  to  urban 
districts  shall  apply  to  rural  districts,  as  the  Local  Government  Board  by 
general  order  direct. 

See  the  note  to  the  next  sub-section. 

It  is  to  be  observed  that  the  text  enables  the  Local  Government  Board  to  confer 
on  rural  authoiities  generally  powers  which  are  otherwise  exercisable  oidy  by  urban 
authorities,  and  that  not  merely  under  the  Public  Health  Acts,  but  under  any  other 
Act.  Thereibie,  the  Local  Government  Board  might  by  general  order  extend  to 
rural  authorities  the  provisions  of  such  Acts  as  the  Technical  Instruction  Acts  which 
at  present  are  administered  only  by  county  councils  and  urban  authorities. 

(6.)  The  power  to  make  such  general  orders  shall  be  in  addition  to  and 
not  in  substitution  for  the  powers  conferred  on  the  Board  by  section  two 
hundred  and  seventy-six  of  the  Public  Health  Act,  1875,  or  by  any  enact- 
ment applying  that  section  ;  and  every  order  made  by  the  Local  Govern- 
ment Board  under  this  section  shall  be  forthwith  laid  before  Parliament. 

Under  section  276  of  the  Public  Health  Act,  1875,  ante,  p.  378,  the  Local  Govern- 
ment Board  may  conler  upon  any  rural  authority  urban  powers,  that  is  to  say,  powers 
which  the  Public  Health  Act  itself  confers  only  upon  urban  authorities.  This  power 
is  frequently  exercised  for  the  purpose  of  enabling  a  rural  authority  to  make  up 
private  streets  iinder  section  150  of  the  Public  Health  Act,  1875,  and  to  give  powers 
with  reference  to  scavenging  and  cleansing.  The  jurisdiction  of  the  Local  Govern- 
ment Board  in  these  respects  is  not  taken  away,  but  that  board  may,  in  addition,  by 
general  order,  that  is  to  say,  by  an  order  applicable  to  all  rural  authorities,  confer 
upon  the  rural  district  councils  any  urban  powers.  Hitherto,  orders  under  section  276 
of  the  Public  Health  Act,  1875,  have  been  special,  that  is  to  say,  they  were  addressed 
to  a  particular  rural  authority,  having  regard  to  the  circumstances  of  that  authority. 
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The  provisions  as  to  laying  the  orders  before  Parliament  will  only  apply  to  the     Note  to 
general  orders  made  iinder  the  preceding  sub-section.  Section  25. 

Section  5  of  the  Public  Health  Acts  Amendment  Act,  1890,  ante,  p.  562,  may  be 
referred  to  as  an  example  of  an  enactment  applying  section  276  of  the  Public  Health 
Act,  1875. 

(7.)  The  powers  conferred  on  the  Local  Government  Board  by  the 
said  section  two  hundred  and  seventy-six,  or  by  any  enactment  applying 
that  section,  may  be  exercised  on  the  application  of  a  county  council,  or 
with  respect  to  any  parish  or  part  of  a  parish  on  the  application  of  the 
parish  council  of  that  parish. 

Under  section  276  of  the  Public  Health  Act,  1875,  a^ite,  p.  378,  the  application  for 
urban  powers  must  come  from  the  rural  authority  or  from  persons  rated  to  the  poor  rate 
to  the  extent  of  one-tenth  of  the  district  or  of  any  contributory  place  therein  for  which 
the  urban  powers  are  applied  for.  Under  the  provision  in  the  text  the  application 
may  come  from  the  coxmty  council  or  a  parish  council,  but  in  either  case  the  powers 
will  be  conferred  on  the  rural  district  council  alone. 


26-  (!•)  It  shall  be  the  duty  of  every  district  council  to  protect  all  Duties  and 
public  rights  of  way,  and  to  prevent  as  far  as  possible  the  stopping  or  powers  of  dis- 

1  •  1-1  m  t  *      t    *      ^jLio        trict  council 

obstruction  of  any  such  right  of  way,  whether  within  their  district  or  in     to  rights  of 
an  adjoining  district  in  the  county  or  counties  in  which  the  district  is  way,  rights  of 
situate,  where  the  stoppage  or  obstruction  thereof  would  in  their  opinion  ^q^^-j"'  ^^'^ 
be  prejudicial  to  the  interests  of  their  district,  and  to  prevent  any  wastes, 
unlawful  encroachment  on  any  roadside  waste  within  their  district. 

This  provision  is  merely  declaratory,  for  the  duty  mentioned  in  the  sub-section  is 
one  which  would  by  law  devolve,  and  does  now  devolve,  upon  the  highway  authority 
as  such.  It  is  the  duty  of  a  highway  authority  to  prevent  the  stopping  up  or  obstruc- 
tion of  any  public  footpath,  and  with  regard  to  encroachment  on  roadside  wastes,  it 
is  to  be  observed  that  the  greensward  by  the  side  of  the  highway  and  within  the 
fences  is  in  general  part  of  the  highway,  as  much  as  the  metalled  portion,  and  any 
encroachment  upon  it  is  a  public  nuisance,  which  may  he  prevented  by  indictment 
or  injunction.  See  Reg.  v.  U.  K.  Telegraph  Company,  3  F.  &  F.  73  ;  9  Cox  C.  C.  144, 
174  ;  31  L.  J.  M.  G.  166  ;  2  B.  &  S.  647  ;  6  L.  T.  (n.s.)  378  ;  8  Jur.  (n.s.)  1153  ;  10 
W.  R.  538  ;  Turner  v.  Riyigwood  Highway  Board,  L.  R.  9  Eq.  418  ;  Nicol  v.  Beaumont, 
53  L.  J.  Ch.  853  ;  50  L.  T.  (n.s.)  112.  See  also  section  11  (1)  of  the  Local  Government 
Act,  1888,  ante,  p.  490,  and  note  (i),  p.  491. 

It  should  be  observed  that  the  duty  of  the  district  council  extends  to  rights  of  way 
in  an  adjoining  district. 

Sub-section  (4)  of  this  section  requires  the  district  council  to  take  action  upon 
the  representation  of  a  parish  council. 

(2.)  A  district  council  may  with  the  consent  of  the  county  council 
for  the  county  within  which  any  common  land  is  situate  aid  persons  in 
maintaining  rights  of  common  where,  in  the  opinion  of  the  council,  the 
extinction  of  such  rights  would  be  prejudicial  to  the  inhabitants  of  the 
district ;  and  may  with  the  like  consent  exercise  in  relation  to  any 
common  within  their  district  all  such  powers  as  may,  under  section  eight 
of  the  Commons  Act,  1876,  be  exercised  by  an  urban  sanitary  authority  ^ 
in  relation  to  any  common  referred  to  in  that  section  ;  and  notice  of  any 
application  to  the  Board  of  Agriculture  in  relation  to  any  common 
within  their  district  shall  be  served  upon  the  district  council. 

The  necessity  for  the  consent  of  the  county  council  should  be  observed. 

The  aid  which  the  district  council  may  give  is  not  specified,  but  presumably  it 
includes  a  grant  of  money  in  aid  of  legal  proceedings  instituted  with  reference  to 
the  rights  in  dispute.  And  see  the  next  sub-section.  There  is  much  misapprehen- 
sion on  the  subject  of  rights  of  common.  These  consist  strictly  of  the  rights  of 
tenants  of  the  manor,  whether  freeholders  or  commoners,  over  the  waste  lands  of  the 
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Note  to  manor,  which  belong  to  the  lord  of  the  manor  subject  to  such  rights.  They  may 
Section  26.  consist  of  common,  of  pasture,  of  turbary,  estovers,  foldage,  or  the  like. 

The  public,  as  such,  have,  in  strictness,  no  rights  of  common,  but  there  may  be  in 
the  inhabitants  of  any  particular  village  or  district  a  right  depending  on  ancient 
custom  to  use  the  wastes  or  part  of  them  for  purposes  of  recreation.  See  Hall  v. 
Nottingham,  1  Ex.  D.  1,  and  the  cases  therein  cited. 

Section  8  of  the  Commons  Act,  1876,  contains  important  provisions,  which  will  be 
found  in  the  Appendix,  post. 

(3.)  A  district  council  may,  for  the  purpose  of  carrying  into  eilect 
this  section,  institute  or  defend  any  legal  proceedings,  and  generally 
take  such  steps  as  they  deem  expedient. 

This  provision  is  to  some  extent  explanatory  of  the  preceding  sub-section,  which 
enables  the  district  council  to  aid  in  maintaining  rights  of  common.  But  it  does  not 
exclude  other  methods  of  aiding  in  the  maintenance  of  such  rights,  e.g.,  by  a  grant  of 
money.  Tt  expressly  enables  the  district  council,  however,  to  institute  or  defend 
legal  proceedings,  if  they  think  fit,  to  prevent  any  illegal  enclosure  of  or  encroachment 
on  a  common,  or  the  protection  of  a  right  of  way. 

(4.)  Where  a  parish  council  have  represented  to  the  district  council 
that  any  public  right  of  way  within  the  district  or  an  adjoining  district 
in  the  county  or  counties  in  which  the  district  is  situate  has  been  unlaw- 
fully stopped  or  obstructed,  or  that  an  unlawful  encroachment  has  taken 
place  on  any  roadside  waste  within  the  district,  it  shall  be  the  duty  of 
the  district  council,  unless  satisfied  that  the  allegations  of  such  repre- 
sentation are  incorrect,  to  take  proper  proceedings  accordingly  ;  and  if 
the  district  council  refuse  or  fail  to  take  any  proceedings  in  consequence 
of  such  representation,  the  parish  council  may  petition  the  county  council 
for  the  county  within  which  the  way  or  waste  is  situate,  and  if  that 
council  so  resolve,  the  powers  and  duties  of  the  district  council  under  this 
section  shall  be  transferred  to  the  county  council. 

When  a  representation  is  made  to  the  district  council  under  this  sub-section,  they 
must  consider  it  with  a  view  to  satisfying  themselves  whether  it  is  well  foiinded  or 
not.  If  they  think  it  is  well  founded  they  must  take  proceedings  which  may  be  (1) 
summary,  under  the  Highway  Act,  1835,  s.  72,  or  the  Highway  Act,  1864,  s.  51  ;  or 
(2)  by  indictment ;  or  (3)  by  action  for  an  injunction  in  the  name  of  the  Attorney- 
General  for  the  public  nuisance.  If  they  think  it  is  not  well  founded,  they  may 
refuse  to  take  proceedings,  but  upon  such  refusal  an  appeal  lies  to  the  county  council, 
who  may  thereupon  take  the  like  proceedings  upon  resolution  in  manner  provided 
by  section  63,  iMst. 

(5.)  Any  proceedings  or  steps  taken  by  a  district  council  or  county 
council  in  relation  to  any  alleged  right  of  way  shall  not  be  deemed  to  be 
unauthorised  by  reason  only  of  such  right  of  way  not  being  found  to  exist. 

This  means  that  the  expenditure  of  a  council  incurred  in  pursuance  of  this  section 
is  not  to  be  regarded  as  illegally  incurred  by  reason  of  its  being  eventually  found 
that  the  right  of  way  sought  to  be  asserted  does  not  in  fact  exist. 

(6.)  Nothing  in  this  section  shall  affect  the  powers  of  the  county 
council  in  relation  to  roadside  wastes. 

The  powers  of  the  county  council  as  to  roadside  wastes  depend  upon  section  11  of 
the  Local  Government  Act,  1888,  ante,  p.  490.  That  section  imposes  upon  the 
county  council  the  duty  of  maintaining  main  roads.  Under  that  section  the  county 
council  have  the  same  powers  as  a  highway  board  for  asserting  the  right  of  the  public 
to  the  use  and  enjoyment  of  the  roadside  wastes. 
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(7.)  Nothing  in  this  section  shall  prejudice  any  powers  exerciseable  by  Section  26. 
an  urban  sanitary  authority  at  the  passing  of  this  Act,  and  the  council  of 
every  county  borough  shall  have  the  additional  powers  conferred  on  a 
district  council  by  this  section. 

This  preserves  to  an  urban  sanitary  authority  any  special  highway  powers  which 
they  may  possess. 


27.         As  from  the  appointed  day  the  powers,  duties,  and  liabilities  Transfer  of 
of  justices  out  of  session  in  relation  to  any  of  the  matters  following,  that  of'^^j^stigeg^'^'^^ 

is  to  say —  to  district 

councils. 

(a.)  The  licensing  of  gang  masters  ; 

A  gang  master  is  defined  in  the  Agricultural  Gangs  Act,  1867  (30  &  31  Vict, 
c.  130),  to  mean  a  person  "  who  hires  children,  young  persons,  or  women  with  a  view 
to  their  being  employed  in  agricultural  labour  on  lands  not  in  his  own  occupation." 
The  Act  is  set  out  in  exUnso  in  the  Appendix,  fost. 

(h.)  The  grant  of  pawnbrokers'  certificates  ; 

These  certificates  have  been  granted  by  justices  in  petty  sessions  under  the  Pawn- 
brokers Act,  1872  (35  &  36  Vict.  c.  93),  upon  notice  given  in  accordance  with  sec- 
tion 42  of  tliat  Act,  and  cannot  he  refused  except  on  the  ground  that  the  applicant 
has  failed  to  give  satisfactory  evidence  of  good  character,  or  that  his  shop  or  any 
adjacent  property  of  his  is  frequented  by  thieves  or  persons  of  bad  character,  or  that 
he  has  failed  to  comply  with  the  requirements  of  the  Act  as  to  notice  (section  43). 
The  provisions  of  the  Act  so  far  as  they  relate  to  certificates  are  set  out  in  the 
Appendix,  'post. 

(c.)  The  licensing  of  dealers  in  game ; 

A  game  dealer's  license  has  been  granted  by  justices  in  special  sessions  under  the 
Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  18,  which  is  set  out  in  the  Appendix,  post. 

The  duty  of  the  justices  in  special  sessions  as  to  the  granting  of  these  licenses  is 
transferred  by  this  section  to  the  district  councils. 

There  is  no  appeal  against  the  refusal  of  this  license. 


(d.)  The  grant  of  licenses  for  passage  brokers  and  emigrant  runners  ; 

The  Act  relating  to  passage  brokers  and  emigrant  runners  is  the  Merchant  Shipping 
Act,  1894,  the  material  provisions  of  which  are  set  out  in  the  Appendix,  post. 

{e.)  The  abolition  of  fairs  and  alteration  of  days  for  holding  fairs ; 

The  Fairs  Act,  1871  (34  Vict.  c.  12),  provides  that  upon  representation  duly  made 
to  him  by  the  magistrates  of  any  petty  sessional  districts  within  which  any  fair  is 
held,  or  by  the  owner  of  any  fair,  that  it  would  be  for  the  convenience  and  advantage 
of  the  public  that  any  such  fair  shall  be  abolished,  the  Home  Secretary  may,  with 
the  consent  of  the  owner  of  the  fair,  order  its  abolition.  The  Fairs  Act,  1873 
(36  &  37  Vict.  c.  37),  enables  the  Home  Secretary,  upon  the  like  representation,  to 
order  that  any  fair  shall  Ije  held  upon  other  days  than  those  on  which  it  used  to  be 
held.  The  representations  which  have  hitherto  been  made  by  justices  under  these 
Acts  will  for  the  future  be  made  by  the  district  councils.  Both  these  Acts  are  set 
out  in  the  Appendix,  post. 

Under  both  Acts  advertisements  of  the  representation  and  of  the  order  (if  any)  of 
the  Home  Secretary  must  be  published. 

(J.)  The  execution  as  the  local  authority  of  the  Acts  relating  to 
petroleum  and  infant  life  protection ;  when  arising  within  a 
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Section  27.  county  district,  sliall  be  transferred  to  the  district  council  of 

the  district. 

The  Petroleum  Acts  (34  &  35  Vict.  c.  105  ;  42  &  43  Vict.  c.  47  ;  and  44  &  45  Vict. 

c.  67)  are  set  out  in  the  Appendix,  post.  In  urban  districts,  the  local  authority  for 
the  execution  of  these  Acts  has  hitherto  been  the  corporation,  the  local  board,  or 
improvement  commissioners,  as  the  case  may  be,  and  in  rural  districts  the  justices  in 
petty  sessions. 

The  local  authority  in  every  district  will  for  the  future  be  the  district  council. 

The  Infant  Life  Protection  Act  is  the  35  &  36  Vict.  c.  38.  It  was  passed  for  the 
purpose  of  regulating  baby-farming,  and  it  requires  local  authorities  to  keep  a 
register  of  all  persons  authorised  to  receive  children  imder  the  age  of  one  year  for 
the  purpose  of  nursing  or  maintaining  such  children  apart  from  their  parents.  The 
local  authorities  under  this  Act  will  in  future  be  the  district  councils  in  all  cases. 

(2.)  As  from  the  appointed  day,  the  powers,  duties,  and  liabilities  of 
quarter  sessions  in  relation  to  the  licensing  of  knackers'  yards  within  a 
county  district  shall  be  transferred  to  the  district  council  of  the  district. 

The  term  "  county  district "  includes  every  urban  and  rural  district  whether  a 
borough  or  not,  ante,  p.  718,  section  21,  sub-section  (3). 

The  licenses  above  referred  to  are  those  granted  under  the  Knackers  Acts,  1786 
and  1844  (26  Geo.  3,  c.  71,  ss.  1,  2,  13,  and  7  &  8  Vict.  c.  87),  which  are  set  out  in  the 
Appendix,  post. 

A  license  under  the  above  Acts  is  quite  distinct  from  the  slaughter-house  license 
granted  by  urban  authorities  under  the  Public  Health  Act,  1875,  s.  169.  In  some 
cases  both  licenses  have  been  necessary,  but  the  necessity  for  this  will  practically 
disappear  where  both  licenses  have  to  be  granted  by  the  same  body,  that  is,  by  the 
district  council. 

(3.)  All  fees  payable  in  respect  of  the  powers,  duties,  and  liabilities 
transferred  by  this  section  shall  be  payable  to  the  district  council. 


Expenses  of  28.  The  expenses  incurred  by  the  council  of  an  urban  district  in 
urban  district  the  execution  of  the  additional  powers  conferred  on  the  council  by  this 
council,  shall,  subject  to  the  provisions  of  this  Act,  be  defrayed  in  a  borough 

out  of  the  borough  fund  or  rate,  and  in  any  other  case  out  of  the  district 
fund  and  general  district  rate  or  other  fund  applicable  towards  defraying 
38  &  39  Vict,  the  expenses  of  the  execution  of  the  Public  Health  Act,  1875. 

c  55 

Section  209  of  the  Public  Health  Act,  1875,  ante,  p.  278,  provides  that  "  in  the 
district  of  every  urban  authority  whose  expenses  under  this  Act  are  directed  to  be 
defrayed  out  of  the  district  fund  and  general  district  rate,  there  shall  be  continued  or 
established,  a  fund  called  the  district  fund  ;"  a  separate  account  is  to  be  kept  of  all 
moneys  carried  under  the  Act  to  the  account  of  that  fund,  "  and  such  moneys  shall 
be  applied  by  the  urban  authority  in  defraying  such  of  the  expenses  chargeable 
thereon,  under  this  Act  as  they  may  think  proper."  And  section  210,  ante,  p.  278, 
provides  that  "  for  the  purpose  of  defraying  any  expenses  chargeable  on  the  district 
fund  which  that  fund  is  insufficient  to  meet,  the  urban  authority  shall  from  time  to 
time,  as  occasion  may  require,  make,  by  writing  under  their  common  seal,  and  levy 
in  addition  to  any  other  rate  leviable  by  them  under  this  Act,  a  rate  or  rates  to  be 
called  '  general  district  rates.' " 

It  should  be  mentioned  that  the  expenses  of  an  urban  authority  under  the  Public 
Health  Act,  1875,  are  payable  out  of  their  general  district  rate,  except  in  the  cases 
mentioned  in  section  207  of  the  same  Act,  a7ite,  p.  276. 

Expenses  of       S9.  The  expenses  incurred  by  the  council  of  a  rural  district  shall, 
rural  district   subject  to  the  provisions  of  this  Act,  be  defrayed  in  manner  directed  by 
council.        ^-^Q  Public  Health  Act,  1875,  with  respect  to  expenses  incurred  in  the 
execution  of  that  Act  by  a  rural  sanitary  authority,  and  the  provisions 
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of  the  Public  Health  Acts  with  respect  to  those  expenses  shall  apply  Section  29. 
accordingly,  (a) 

Provided  as  follows  : — 

(a.)  Any  highway  expenses  shall  be  defrayed  as  general  expenses. (&) 

(a)  Provisions  for  the  defraying  of  these  expenses  are  contained  in  sections  229 — 232 
of  the  Public  Health  Act,  1875,  ante,  p.  308. 

(b)  Hitherto  in  a  highway  parisli,  the  highway  rate  has  been  made  by  the  surveyor 
of  liigliways  upon  all  property  rated  to  the  relief  of  the  poor.  This  rate  was  an 
equal  rate,  that  is  to  say,  it  was  levied  equally  upon  all  kinds  of  i^roperty.  In  high- 
way districts,  the  expenses  of  highways  have  been,  since  1878,  borne  by  the  common 
fund  raised  out  of  the  several  parishes  according  to  the  rateable  value  of  each. 
41  &  42  Vict.  c.  77,  s.  7.  In  each  case  the  rates  in  each  parish  were  equal  rates. 
The  first  provision  in  the  above  section  will,  therefore,  make  no  change  in  the 
incidence  of  rates  for  liighway  purposes.  These  will  be  borne  equally  by  all  kinds 
of  rateable  property. 

(&.)  When  the  Local  Government  Board  determine  any  expenses  imder 
this  Act  to  be  special  expenses  and  a  separate  charge  on  any 
contributory  place,  and  such  expenses  would  if  not  separately 
chargeable  on  a  contributory  place  be  raised  as  general  expenses, 
they  may  further  direct  that  such  special  expenses  shall  be 
raised  in  like  manner  as  general  expenses,  and  not  by  such 
separate  rate  for  special  expenses  as  is  mentioned  in  section  two 
hundred  and  thirty  of  the  Public  Health  Act,  1875  :  38  &  39  Vict. 

c  55 

It  has  been  noticed  that  under  section  229  of  the  Public  Health  Act,  ante,  p.  308, 
the  Local  Government  Board  may  order  any  expenses  which  would  otherwise  be 
payable  as  general  expenses,  to  be  defrayed  as  special  expenses  chargeable  upon  a 
particular  contributory  place.  Hitherto,  when  such  an  order  has  been  made,  the 
expenses  have  had  to  be  defrayed  out  of  a  special  rate  levied  in  manner  provided  by 
section  230,  but  such  rate  is  not  equal,  for  the  properties  enumerated  in  section  230 
are  rated  only  at  one-fourth  of  their  rateable  value.  Henceforth,  when  an  order  is 
made  relating  to  expenses  which  would,  if  not  separately  chargeable  on  a  contributory 
place,  be  raised  as  general  expenses,  the  Local  Government  Board  may  direct  that  the 
special  expenses  shall  be  raised  as  general  expenses,  that  is  to  say,  out  of  an  equal 
rate  to  which  all  properties  will  be  rateable  at  their  full  value. 

(c.)  A  district  council  shall  have  the  same  power  of  charging  highway 
expenses  under  exceptional  circumstances  on  a  contributory 
place  as  a  highway  board  has  in  respect  of  any  area  under 
section  seven  of  the  Highways  and  Locomotives  (Amendment)  41  &  i2  Vict. 
Act,  1878  :  <=•  77. 

Section  7  of  the  Highways  and  Locomotives  Amendment  Act,  1878,  is  set  out  in 
the  Appendix,  post.  After  enacting  that  the  expenses  of  a  highway  board  shall  be 
deemed  to  have  been  incurred  for  the  common  use  or  benefit  of  the  several  parishes 
Avithin  their  district  and  shall  be  charged  on  the  district  fund,  it  contains  a  proviso 
that  "  if  a  highway  board  think  it  just  by  reason  of  natural  differences  of  soil  or 
locality,  or  other  exceptional  circumstances,  that  any  parisli  or  parishes  within  their 
district  should  bear  the  expenses  of  maintaining  its  or  their  highways,  they  may,  with 
the  approval  of  the  county  authority  or  authoiities  of  the  county  or  counties  within 
which  their  district  or  any  part  thereof  is  situate,  divide  their  district  into  two  or 
more  parts  and  charge  exclusively  on  each  of  such  parts  the  expenses  payable  by  such 
highway  board  in  respect  of  maintaining  and  keeping  in  repair  the  highways  situate 
in  each  such  part ;  so,  nevertlieless,  that  each  such  pait  shall  consist  of  one  or  more 
highway  parish  or  highway  parishes." 

This  power  of  dividing  their  district  into  parts  for  the  purpose  of  charging  the 
expenses  of  the  highways  in  each  part  upon  such  part  separately  will  be  exerciseable 
by  a  district  council  (where  it  has  become  the  highway  authority  under  section  25, 
ante),  with  the  approval  of  the  county  council. 
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Section  29.  (^d.)  Where  highway  expenses  would,  if  this  Act  had  not  passed,  have 
been  in  whole  or  in  part  defrayed  in  any  parish  or  other  area 
out  of  any  property  or  funds  other  than  rates,  the  district 
council  shall  make  such  provision  as  will  give  to  that  parish  or 
area  the  benefit  of  such  property  or  funds  by  way  of  reduction 
of  the  rates  on  the  parish  or  area. 

This  applies  where  any  parish  has  property  producing  an  income  applicable  in 
relief  of  highway  rates.  Such  a  parish  will  still  be  entitled  to  the  benefit  of  that 
property. 

Guardians  in  30.  The  provisions  of  this  Part  of  this  Act  respecting  guardians 
London        shall  apply  to  the  administrative  county  of  London  and  to  every  county 

and  county      i  i  j  j 

boroughs.  borough. 

The  provisions  of  this  Part  of  this  Act  respecting  guardians  are  contained  in 
section  20,  ante,  p.  715. 


Application 
to  county 
boroughs  of 
provisions  as 
to  transfer 
of  justices' 
powers. 


32.  The  provisions  of  this  Part  of  this  Act  respecting  the  powers, 
duties,  and  liabilities  of  justices  out  of  session,  or  of  quarter  sessions, 
which  are  transferred  to  a  district  council,  shall  apply  to  a  county  borough 
as  if  it  were  an  urban  district,  and  the  county  borough  council  were  a 
district  council. 

The  provisions  of  this  Act  here  referred  to  are  contained  in  section  27,  ante,  p.  727. 
These  powers,  duties,  and  liabilities  are  to  be  transferred  to  the  council  of  a  county 
borough,  as  in  the  case  of  any  other  urban  district  council,  this  express  provision  being 
rendered  necessary  by  section  35,  ])ost. 


Power  to 
apply  certain 
provisions  of 
Act  to  urban 
districts  and 
London. 


33.  (!•)  The  Local  Government  Board  may,  on  the  application  of  the 
council  of  any  municipal  borough,  including  a  county  borough,  or  of  any 
other  urban  district,  make  an  order  conferring  on  that  council  or  some 
other  representative  body  within  the  borough  or  district  all  or  any  of  the 
following  matters,  namely,  the  appointment  of  overseers  and  assistant 
overseers,  the  revocation  of  appointment  of  assistant  overseers,  any 
powers,  duties,  or  liabilities  of  overseers,  and  any  powers,  duties,  or 
liabilities  of  a  parish  council,  and  applying  with  the  necessary  modifica- 
tions the  provisions  of  this  Act  with  reference  thereto. 

In  urban  districts  the  overseers  and  assistant  overseers  will  be  appointed  as 
formerly,  unless  an  order  is  made  under  this  sub-section.  Unless  an  order  is  made 
overseers  will  continue  to  be  appointed  by  justices  under  43  Eliz.  c.  2,  s.  1,  and 
assistant  overseers  by  the  vestry  under  59  Geo.  3,  c.  12,  s.  7. 

The  powers  conferred  by  an  order  under  this  section  may  be  given  to  the  urban 
district  council  or  to  any  other  representative  body  within  the  district.  There  is  no 
definition  of  a  representative  body,  but  it  may  include  the  guardians  if  the  union  is 
included  within  the  borough.  See  orders  made  under  this  section  in  59  J.  P.  745, 
777,  778. 

If  no  order  is  made  under  this  section  the  revocation  of  the  appointment  of  an 
assistant  overseer  has  hitherto  been  in  the  discretion  of  the  vestry,  under  59  Geo.  3, 
c.  12,  s.  7. 

The  transfer  of  the  powers  of  overseers  is  important.  These  powers  may  include 
the  preparation  of  the  valuation  lists,  thoiTgh  the  ajoproval  of  the  valuation  lists  will 
stiil  be  the  duty  of  the  union  assessment  committee  ;  also  the  making  of  the  poor 
rate,  though  that  will  have  to  be  allowed  by  justices  and  published  as  heretofore. 

The  powers,  duties,  and  liabilities  of  a  parish  council  which  may  be  conferred  under 
this  section  are  contained  in  the  First  Part  of  this  Act. 


POWER  TO  APPLY  CERTAIN  PROVISIONS  TO  LONDON. 


(2.)  Where  it  appears  to  the  Local  Government  Board  that,  by  reason  Section 
of  the  circumstances  connected  with  any  parish  in  a  municipal  borough 
(including  a  county  borough)  or  other  urban  district  divided  into  wards, 
or  with  the  parochial  charities  of  that  parish,  the  parish  will  not,  if  the 
majority  of  the  body  of  trustees  administering  the  charity  are  appointed 
by  the  council  of  the  borough  or  district,  be  properly  represented  on 
that  body,  they  may,  by  their  order,  provide  that  such  of  those  trustees 
as  are  appointed  by  the  council,  or  some  of  them,  shall  be  appointed  on 
the  nomination  of  the  councillors  elected  for  the  ward  or  wards  com- 
prising such  parish  or  any  part  of  the  parish. 

The  exercise  of  the  iDowers  hereby  conferred  is  left  to  the  discretion  of  the  Local 
Government  Board,  but  that  Board  will  probably  act  only  upon  a  representation 
made  to  them  by  the  inhabitants  or  representatives  of  the  parish  interested  either 
before  an  order  is  originally  made  under  the  preceding  sub-section  or  afterwards. 
And  see  sub-section  (5),  post. 

This  sub-section  appears  to  be  a  modification  of  section  14,  sub-sections  (2)  and 
(3),  ante,  p.  713,  under  which  a  parish  council  have  power  to  appoint  trustees  of  parish 
charities.  If  no  order  is  made  under  the  above  provision  these  powers  of  the  parish 
council  may  be  transferred  to  the  borough  or  urljan  council  under  the  preceding 
sub-section. 

It  should  be  observed  that  the  order  can  only  be  made  when  the  borough  or  district 
is  divided  into  wards. 

(3.)  Any  order  under  this  section  may  provide  for  its  operation 
extending  either  to  the  whole  or  to  specified  parts  of  the  area  of  the 
borough  or  urban  district,  and  may  make  such  provisions  as  seem  neces- 
sary for  carrying  the  order  into  effect. 

This  provision  requires  no  comment.  It  enables  the  powers  conferred  by  the 
previous  sub-section  to  be  limited  to  particular  areas  within  the  borough  or  district, 
but  it  gives  no  indication  of  the  cases  in  which  such  a  restriction  should  be  imposed. 
It  is  difficult  to  suggest  such  cases. 

(4.)  The  order  shall  not  alter  the  incidence  of  any  rate,  and  shall 
make  such  provisions  as  may  seem  necessary  and  just  for  the  preservation 
of  the  existing  interests  of  paid  officers. 

The  provision  as  to  the  incidence  of  the  rate  seems  to  have  been  inserted  ex  cauteld, 
for  it  is  not  apparent  how  an  order  under  this  section  could  alter  the  incidence  of 
any  rate. 

The  provision  as  to  officers  may  have  reference  to  the  protection  of  such  officers  aa 
an  assistant  overseer,  collector,  or  vestry  clerk.  For  this  purpose  the  order  may  apply 
some  of  the  provisions  of  section  81,  sub-section  (7),  230st,  p.  768,  as  to  existing  officers. 

(5.)  An  order  under  this  section  may  also  be  made  on  the  application 
of  any  representative  body  within  a  borough  or  district. 

The  use  of  the  word  "also"  refers  apparently  to  sub-section  (1),  under  which  the 
order  may  be  made  on  the  application  of  the  borough  or  district  council.  The 
expression  "  rejiresentative  body  "  has  been  referred  to  in  the  notes  to  that  sub-section. 

An  order  under  sub-section  (2)  may  also  be  made  on  the  application  of  a  representa- 
tive body. 

****** 

(7.)  The  Local  Government  Board  shall  consult  the  Charity  Commis- 
sioners before  making  any  order  under  this  section  with  respect  to  any 
charity. 

It  will  be  noticed  that  this  provision  does  not  make  the  approval  of  the  Charity 
Commissioners  necessary  to  the  validity  of  an  order  made  by  the  Board  with  respect 
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Note  to  to  a  charity  ;  their  approval  is  necessary  in  the  case  of  a  similar  order  as  to  a  charity 
Section  33.  made  by  a  county  council,  under  section  36,  sub-section  (3),  post,  p.  734. 


Supplemental 
provisions  as 
to  control 
of  overseers 
in  urban 
districts. 


32  &  33  Vict. 
C.41. 


S^.  Where  an  order  of  the  Local  Government  Board  under  this  Act 
confers  on  the  council  of  an  urban  district,  or  some  other  representative 
body  within  the  district,  either  the  appointment  of  overseers  and  assis- 
tant overseers,  or  the  powers,  duties,  and  liabilities  of  ovei'seers,  that 
order  or  any  subsequent  order  of  the  Board  may  confer  on  such  council 
or  body  the  powers  of  the  vestry  under  the  third  and  fourth  sections  of 
the  Poor  Rate  Assessment  and  Collection  Act,  1869. 

Section  3  of  the  Poor  Rate  Assessment  and  Collection  Act,  1869,  provides  that  in 
case  tlie  rateable  value  of  any  hereditament  does  not  exceed  201.  if  the  hereditament 
is  situate  in  the  metropolis,  or  131.  if  situate  in  any  parish  wholly  or  partly  within 
the  borough  of  Liverpool,  or  lOl.  if  situate  wholly  or  partly  within  the  city  of 
Manchester  or  the  borough  of  Birmingham,  or  81.  if  situate  elsewhere,  and  the  owner 
of  such  hereditament  is  willing  to  enter  into  an  agreement  in  writing  with  the 
overseers  to  become  liable  to  them  for  the  poor  rates  assessed  in  respect  of  such 
hereditament,  for  any  term  not  being  less  than  one  year  from  the  date  of  such 
agreement,  and  to  pay  the  poor  rates  whether  the  hereditament  is  occupied  or  not, 
the  overseers  may,  subject  nevertheless  to  the  control  of  the  vestry,  agree  with  the 
owner  to  receive  the  rates  from  him,  and  to  allow  him  a  commission  not  exceeding 
25  per  cent,  on  the  amount  thereof. 

Section  4  provides  that  the  vestry  of  any  parish  may  from  time  to  time  order  that 
the  owners  of  all  rateable  hereditaments  to  which  section  3  of  this  Act  extends, 
situate  within  such  parish,  shall  be  rated  to  the  poor  rate  in  respect  of  such  rateable 
hereditaments,  instead  of  the  occupiers,  on  all  rates  made  after  the  date  of  such 
order ;  and  thereupon  and  as  long  as  such  order  shall  be  in  force  the  following 
enactments  shall  have  effect : — 1.  The  overseers  shall  rate  the  owners  instead  of  the 
occupiers,  and  shall  allow  to  them  an  abatement  or  deduction  of  15  per  cent,  from 
the  amount  of  the  rate.  2.  If  the  owner  of  one  or  more  of  such  rateable  heredita- 
ments shall  give  notice  to  the  overseers  in  writing  that  he  is  willing  to  be  rated  for 
any  term,  not  less  than  one  year,  in  respect  of  all  such  rateable  hereditaments  of 
which  he  is  owner,  whether  the  same  be  occupied  or  not,  the  overseers  shall  rate 
such  owner  accordingly,  and  allow  him  a  further  abatement  or  deduction  not 
exceeding  15  per  cent,  from  the  amount  of  the  rate  during  the  time  he  is  so  rated. 
3.  The  vestry  may  by  resolution  rescind  any  such  order  after  a  day  to  be  fixed  by 
them,  such  day  not  being  less  than  six  months  after  the  passing  of  such  resolution, 
but  the  order  shall  continue  in  force  with  respect  to  all  rates  made  before  the  date 
on  which  the  resolution  talies  effect :  Provided  that  this  clause  shall  not  be  appli- 
cable to  any  rateable  hereditament  in  which  a  dwelling  house  shall  not  be  included. 

The  effect  of  the  provisions  in  the  text  is  that  when  an  order  has  been  made  under 
section  33  giving  to  the  council  of  the  borough  or  district,  or  to  some  representative 
body,  either  the  power  of  appointment  of  overseers  and  assistant  overseers,  or  the 
powers,  &c. ,  of  overseers,  the  powers  of  the  vestry  under  the  foregoing  sections  may 
be  transferred  to  such  council  or  representative  body.  Where  only  the  power  of 
appointing  overseers  and  assistant  overseers  is  conferred,  the  overseers  will  act 
under  section  3,  subject  to  the  control  of  the  council  or  body ;  and  the  overseers 
must  give  effect  to  any  resolution  of  the  council  under  section  4.  Where  the  powers 
of  overseers  are  conferred  by  the  order,  the  council,  in  the  exercise  of  the  powers 
under  section  3,  may  be  freed  from  the  control  of  the  vestry,  and  any  resolution 
made  by  them  under  section  4  will  be  carried  out  by  themselves  or  rescinded  by 
them  in  manner  provided  by  that  section. 

It  should  be  observed  that  an  agreement  made  by  an  owner,  under  these  sections, 
though  purporting  to  be  made  for  a  term  of  years,  is  in  force  only  so  long  as  the 
hereditaments  rated  are  under  the  values  specified  in  section  3.  Norwood  (Overseers 
of)  V.  Salter  [1892],  2  Q.  B.  118 ;  61  L.  J.  M.  C.  193 ;  67  L.  T.  (n.s.)  376 ;  8 
T.  L.  R.  568  ;  56  J.  P.  535. 

It  may  be  well  to  mention  here  that  where  an  owner  pays  the  rates  or  is  rated 
under  the  above  sections,  the  occupier  is  deemed  to  be  rated  and  to  pay  the  rate 
for  the  purpose  of  any  qualification  or  franchise  depending  upon  rating  under  sec- 
tions 7  and  19  of  the  Act. 


AREAS  AND  BOUNDARIES. 
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35.  Save  as  specially  provided  by  this  Act,  this  Part  of  this  Act  Section  35. 
shall  not  apply  to  the  administrative  county  of  London  or  to  a  county  ]iestrictrons 

borough.  on  application 

of  Act  to 

The  special  provisions  in  this  part  of  the  Act  applicaljle  to  the  county  of  London  London,  &c. 
and  to  a  county  borough  are  contained  in  sections  30 — 33  inclusive. 


PART  III. 

Areas  and  Boundaries. 

36   (!•)  For  the  purpose  of  Carrying  this  Act  into  effect  in  the  Duties  and 
case  of—  p°'^**;L'  °* 

county  council 

(a.)  every  parish  and  rural  sanitary  district  which  at  the  passing  of  with  respect  to 

this  Act  is  situate  partly  within  and  partly  without  an  admin-  bou'l^daries 

istrative  county  ;  and 
(b.)  every  parish  which  at  the  passing  of  this  Act  is  situate  partly 

within  and  partly  without  a  sanitary  district  ;  and 
(c.)  every  rural  parish  which  has  a  population  of  less  than  two 

hundred  ;  and 

(^d.)  every  rural  sanitary  district  which  at  the  passing  of  this  Act  has 
less  than  five  elective  guardians  capable  of  acting  and  voting  as 
members  of  the  rural  sanitary  authority  of  the  district  ;  (a)  and 

(e.)  every  rural  parish  which  is  co-extensive  with  a  rural  sanitary 
district  ; 

every  county  council  shall  forthwith  take  into  consideration  every  such 

case  within  their  county,  and  whether  any  proposal  has  or  has  not  been 

made  as  mentioned  in  section  fifty-seven  of  the  Local  Government  Act,  51  &  52  Vict. 

1888,  shall  as  soon  as  practicable,  in  accordance  with  that  section,  cause  c.  41, 

inquiries  to  be  made  and  notices  given,  and  make  such  orders,  if  any,  as 

they  deem  most  suitable  for  carrying  into  effect  this  Act  in  accordance 

with  the  following  provisions,  namely  : — 

(i.)  the  whole  of  each  parish,  and,  unless  the  county  council  for  special 

reasons  otherwise  direct,  the  whole  of  each  rural  district  shall 

be  within  the  same  administrative  county  ;  (h) 
(ii.)  the  whole  of  each  parish  shall,  unless  the  county  council  for 

special  reasons  otherwise  direct,  be  within  the  same  county 

district  ;  (c)  and 

(iii.)  every  rural  district  which  will  have  less  than  five  elected  coun- 
cillors shall,  unless  for  special  reasons  the  county  council 
otherwise  direct,  be  united  to  some  neighbouring  district  or 
districts,  (f?) 

(a)  See  section  24,  sub-section  (5),  ante,  p.  721. 

(6)  It  follows  from  this  that  unless  an  order  is  made  to  the  contrary  a  jDoor  law 
union  extending  into  two  counties  will  be  divided  into  two  rural  districts,  one  in 
each  county.    See  section  24,  sub-section  (5),  ante,  p.  721. 

(c)  For  the  definition  of  a  county  district,  see  section  21,  sub-section  (3),  cmte,  p.  718. 

(d)  See  section  24,  sub-section  (5),  ante,  p.  721. 


(2.)  Where  a  parish  is  at  the  passing  of  this  Act  situate  in  more  than 
one  urban  district,  the  parts  of  the  parish  in  each  such  district  shall,  as 
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■Section  36.  from  the  appointed  day,  unless  the  county  council  for  special  reasons 
otherwise  direct,  and  subject  to  any  alteration  of  area  made  by  or  in 
pursuance  of  this  or  any  other  Act,  be  separate  parishes,  in  like  manner 
39  &  40  Vict  they  had  been  constituted  separate  parishes  under  the  Divided 

c.  61.         "  Parishes  and  Poor  Law  Amendment  Act,  1876,  and  the  Acts  amending 
the  same. 

(3.)  Where  a  parish  is  divided  by  this  Act,  the  county  coiincil  may  by 
order  provide  for  the  application  to  different  parts  of  that  parish  of  the 
provisions  of  this  Act  with  respect  to  the  appointment  of  trustees  or 
beneficiaries  of  a  charity  and  for  the  custody  of  parish  documents,  but 
the  order,  so  far  as  regards  the  charity,  shall  not  have  any  effect  until  it 
has  received  the  approval  of  the  Charity  Commissioners. 

(4.)  Where  a  rural  parish  is  co-extensive  with  a  rural  sanitary  district, 
then,  until  the  district  is  united  to  some  other  district  or  districts,  and 
unless  the  county  council  otherwise  direct,  a  separate  election  of  a  parish 
council  shall  not  be  held  for  the  parish,  but  the  district  council  shall,  in 
addition  to  their  own  powers,  have  the  powers  of,  and  be  deemed  to  be, 
the  parish  council. 

The  county  council  may  make  an  order  uniting  sucli  a  district  with  another 
district  or  districts,  and  if  the  district  has  less  than  five  elected  councillors,  it  will  be 
their  duty  to  make  such  an  order  unless  for  special  reasons  they  deem  it  unadvisable. 
See  section  24  (5),  ante,  p.  721.  It  will  also  be  competent  for  the  county  council  to 
direct  that  such  a  parish  shall  have  a  parish  council  as  well  as  a  district  council,  but 
such  a  direction  would  hardly  be  given  except  in  j^eculiar  circumstances. 

There  will,  of  course,  be  a  parish  meeting  in  such  a  parish  having  the  powers  and 
duties  of  the  parish  meeting  of  a  parish  which  has  a  parish  council.  Where  the 
district  council  and  the  parish  council  are  one  body,  some  of  the  powers  of  each  must 
of  necessity  disappear,  e.g.,  the  power  of  a  parish  council  to  complain  of  the  default 
of  a  district  council  under  section  16,  and  the  consent  of  the  two  distinct  bodies  to 
the  proceedings  as  to  highways  which  are  dealt  with  by  section  13. 

(5.)  Where  an  alteration  of  the  boundary  of  any  county  or  borough 
seems  expedient  for  any  of  the  purposes  mentioned  in  this  section, 
application  shall  be  made  to  the  Local  Government  Board  for  an  order 
under  section  fifty-four  of  the  Local  Government  Act,  1888. 

Under  section  54  of  the  Act  of  1888,  the  Local  Government  Board  may,  after  local 
inquiry,  make  an  order  for  the  alteration  of  the  boundary  of  a  county  or  borough 
and  for  other  consequential  matters.  Such  an  order  is  provisional  only  and  has  no 
effect  unless  confirmed  by  Parliament.    See  the  section,  ante,  p.  516. 

(6.)  Where  the  alteration  of  a  poor  law  union  seems  expedient  by 
reason  of  any  of  the  provisions  of  this  Act,  the  county  council  may,  by 
their  order,  provide  for  such  alteration  in  accordance  with  section  fifty- 
eight  of  the  Local  Government  Act,  1888,  or  otherwise,  but  this  provision 
shall  not  alfect  the  powers  of  the  Local  Government  Board  with  respect 
to  the  alteration  of  unions. 

(7.)  Where  an  order  for  the  alteration  of  the  boundary  of  any  parish 
or  the  division  thereof,  or  the  union  thereof  or  of  any  part  thereof,  with 
another  parish  is  proposed  to  be  made  after  the  appointed  day,  notice 
thereof  shall,  a  reasonable  time  before  it  is  made,  be  given  to  the  parish 
council  of  that  parish,  or  if  there  is  no  parish  council,  to  the  parish 
meeting,  and  that  parish  council  or  parish  meeting,  as  the  case  may  be, 
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shall  have  the  right  to  appear  a-t  any  inquiry  held  by  the  county  council  Section  36. 
with  reference  to  the  order,  and  shall  be  at  liberty  to  petition  the  Local 
Government  Board  against  the  confirmation  of  the  order. 

(8.)  Where  the  alteration  of  the  boundary  of  any  parish,  or  the 
division  thereof  or  the  union  thereof  or  of  part  thereof  with  another 
parish,  seems  expedient  for  any  of  the  purposes  of  this  Act,  provision  for 
such  alteration,  division,  or  union  may  be  made  by  an  order  of  the 
county  council  confirmed  by  the  Local  Grovernment  Board  under  section  51  &  52  Vict, 
fifty-seven  of  the  Local  Government  Act,  1888. 

See  the  section  above  referred  to,  ante,  p.  516. 

(9.)  Where  a  parish  is  by  this  Act  divided  into  two  or  more  parishes, 
those  parishes  shall,  until  it  is  otherwise  provided,  be  included  in  the 
same  poor  law  union  in  which  the  original  parish  was  included. 

(10.)  Subject  to  the  provisions  of  this  Act,  any  order  made  by  a 
county  council  in  pursuance  of  this  part  of  this  Act  shall  be  deemed  to 
be  an  order  under  section  fifty-seven  of  the  Local  Government  Act, 
1888,  and  any  board  of  guardians  affected  by  an  order  shall  have  the 
same  right  of  petitioning  against  that  order  as  is  given  by  that  section  to 
any  other  authority. 

See  section  57  of  the  Act  of  1888,  ante,  p.  516. 

Sub-section  (3)  of  that  section  relates  to  petitions  against  the  confirmation  of  orders 
of  county  councils. 

Guardians  can  hardly  be  affected  unless  the  union  is  altered  under  sub-section  (6). 
If  so,  it  would  seem  that  an  order  under  that  sub-section  requires  confirmation  by 
the  Local  Government  Board.  See  section  57,  sub-section  (.3),  of  the  Local  Govern- 
ment Act,  1888,  ante,  p.  516.  Section  40  of  this  Act  expressly  provides  that  certain 
orders  therein  named  shall  not  require  confirmation. 

(11.)  Where  any  of  the  areas  referred  to  in  section  fifty-seven  of  the 
Local  Government  Act,  1888,  is  situate  in  two  or  more  counties,  or  the 
alteration  of  any  such  area  would  alter  the  boundaries  of  a  poor  law  union 
situate  in  two  or  more  counties,  a  joint  committee  appointed  by  the 
councils  of  those  counties  shall,  subject  to  the  terms  of  delegation,  be 
deemed  to  have  and  to  have  always  had  power  to  make  orders  under  that 
section  with  respect  to  that  area  ;  and  where  at  the  passing  of  this  Act  a 
rural  sanitary  district  or  parish  is  situate  in  more  than  one  county,  a  joint 
committee  of  the  councils  of  those  counties  shall  act  under  this  section, 
and  if  any  of  those  councils  do  not,  within  two  months  after  request  from 
any  other  of  them,  appoint  members  of  such  joint  committee,  the  members 
of  the  committee  actually  appointed  shall  act  as  the  joint  committee. 
Provided  that  any  question  arising  as  to  the  constitution  or  procedure  of 
any  such  joint  committee  shall,  if  the  county  councils  concerned  fail  to 
agree,  be  determined  by  the  Local  Government  Board. 

(12.)  Every  report  made  by  the  Boundary  Commissioners  under  the 
Local  Government  Boundaries  Act,  1887,  shall  be  laid  before  the  council  50  &  51  Vict, 
of  any  administrative  county  or  borough  affected  by  that  report,  and  ^- 
before  any  joint  committee  of  county  councils,  and  it  shall  be  the  duty  of 
such  councils  and  joint  committees  to  take  such  reports  into  consideration 
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Section  36.  before  framing  any  order  under  the  powers  conferred  on  them  under  this 
Act. 

These  commissioners  were  appointed  under  50  &  51  Vict.  c.  61,  to  enquire — 

(a.)  As  to  the  best  mode  of  so  adjusting  the  boundaries  of  the  county  and  of  other 

areas  of  local  government,  as  to  arrange  that  no  union,  borougli  sanitary 

district,  or  parish  shall  be  situate  in  more  than  one  county  ;  and 
(b.)  As  to  the  best  mode  of  dealing  with  parts  of  the  county  which  are  wholly  or 

nearly  detached  from  the  county  ;  and 
(c.)  As  to  the  best  mode  of  dealing  with  the  cases  where  a  borough  is  not  an  urban 

sanitary  district,  and  is  wholly  or  partly  comprised  in  an  urban  sanitary 

district ;  and 

(cl.)  As  to  any  alteration  of  boundaries,  confirmation  of  areas  or  administrative 
arrangements  incidental  to  or  consequential  on  any  alteration  which  they 
may  recommend  in  the  l:ioundaries  of  any  county,  union,  borough,  sanitary 
district,  or  parish. 

(13.)  Every  county  council  shall,  within  two  years  after  the  passing 
of  this  Act,  or  within  such  further  period  as  the  Local  Government  Board 
may  allow  either  generally  or  with  reference  to  any  particular  matter, 
make  such  orders  under  this  section  as  they  deem  necessary  for  the  pur- 
pose of  bringing  this  Act  into  operation,  and  after  the  expiration  of  the 
said  two  years  or  further  period  the  powers  of  the  county  council  for  that 
purpose  shall  be  transferred  to  the  Local  Government  Board,  who  may 
exercise  those  powers. 

It  must  be  observed  with  reference  to  the  period  which  is  allowed  by  this  sub- 
section for  the  making  of  orders  by  the  county  council  that  they  are  to  be  made  "  as 
soon  as  practicable."   See  sub-section  (1),  ante,  and  section  83,  post,  p.  771. 

****** 


Eeduction  of  The  time  for  petitioning  against  an  order  under  section  57  of  the 

a'ljpeatog      Local  Government  Act,  1888,  shall  be  six  weeks  instead  of  three  months 
against  county  after  the  notice  referred  to  in  sub-section  three  of  that  section, 
council  orders. 

The  provisions  of  section  57,  sub-section  (3),  of  the  Local  Government  Act,  1888, 
have  been  already  set  out,  ante,  p.  516.  The  provision  in  the  text  simply  shortens 
the  time  within  which  a  petition  may  be  sent  to  the  Local  Government  Board  to  dis- 
allow an  order  under  that  section. 


Validity  of  When  an  order  under  section  57  of  the  Local  Government  Act, 

orders^  1888,  has  been  confirmed  by  the  Local  Government  Board,  such  order 

shall  at  the  expiration  of  six  months  from  that  confirmation  be  presumed 
to  have  been  duly  made,  and  to  be  within  the  powers  of  that  section,  and 
no  objection  to  the  legality  thereof  shall  be  entertained  in  any  legal  pro- 
ceeding whatever. 

An  order  under  section  57  of  the  Act  of  1888  is  administrative  and  not  judicial ; 
therefore,  prohibition  does  not  lie  against  the  making  of  such  an  order.  See  Beg.  v. 
London  County  Council  [1893],  2  Q.  B.  454  ;  63  L.  J.  Q.  3.  4  ;  69  L.  T.  (n.s.)  580  ;  42 
W.  R.  1  ;  58  J.  P.  21  ;  4  R.  529. 

On  the  same  principle,  it  would  seem  that  certiorari  would  not  lie,  and  if  so,  it  is 
not  clear  that  the  validity  of  an  order  could  ever  have  been  questioned  in  legal  pro- 
ceedings. The  inference  to  be  drawn  from  the  text  appears  to  be  that  an  order  under 
section  57  may  be  questioned  within  six  months  from  the  making  of  the  order. 
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PART  IV. 

Supplemental. 

Parish  Meetings  and  Elections. 
43.  For  the  purposes  of  this  Act  a  woman  shall  not  be  disqualified  Section  43. 
by  marriage  for  being  on  any  local  government  register  of  electors,  or  Removal  of 
for  being  an  elector  of  any  local  authority,  provided  that  a  husband  and  disqualifica- 
wife  shall  not  both  be  qualified  in  respect  of  the  same  property.  married 

The  effect  of  this  section  is  that  any  married  woman  who  would,  if  she  were  '"'oni^n. 
unmarried,  be  entitled  to  have  her  name  inserted  npon  a  local  government  register 
of  electors  will  be  entitled,  notwithstanding  her  coverture,  to  have  her  name  so 
inserted  "for  the  pur^joses  of  this  Act,"  viz.,  for  the  purpose  of  exercising  the 
rights  of  a  parochial  elector. 

As  to  the  local  government  franchise,  see  note  to  section  44,  sub-section  (1),  post. 

Apart  from  this  provision,  while  an  unmarried  woman  was  not  disqualified  from 
being  enrolled  as  a  county  elector  and  voting  at  an  election  of  county  councillors  (see 
Municipal  Corporations  Act,  1882,  s.  63,  and  County  Electors  Act,  1888,  s.  2), 
coverture  was  still  a  disqualification.  Reg.  v.  Harralcl,  L.  R.  7  Q.  B.  361  ;  41 
L.  J.  Q.  B.  163  ;  26  L.  T.  (n.s.)  616  ;  20  W.  R.  328  ;  .36  J.  P.  438. 

It  must  be  noticed  that  the  disability  of  coverture  is  removed  by  the  provision  in 
the  text  "  for  the  purposes  of  this  Act"  only.  It  does  not  enable  a  married  woman 
to  have  her  name  inserted  upon  a  local  government  register  for  all  purposes.  She 
will,  in  fact,  when  her  name  is  on  the  register,  be  entitled  to  vote  as  a  parochial 
elector  only,  and  for  the  purpose  of  so  limiting  her  right  to  vote,  a  mark  will  be 
placed  against  her  name  signifying  that  she  is  entitled  to  vote  in  that  capacity  only. 
See  section  44,  sub-section  (6),  and  notes. 

The  proviso  to  this  section  will  prevent  a  husband  and  wife  from  being  registered 
as  joint  occupiers  of  the  same  premises,  or  being  registered  one  as  owner  and  the 
other  as  occupier  of  the  same  premises. 

44-.  (!•)  The  local  government  register  of  electors  and  the  -parlia- Register 
mentary  register  of  electors,  so  far  as  they  relate  to  a  parish  shall,  gigJ?^J°,'^'^"''* 
together,  form  the  register  of  the  parochial  electors  of  the  parish  ;  and 
any  person  whose  name  is  not  in  that  register  shall  not  be  entitled  to 
attend  a  meeting  or  vote  as  a  parochial  elector,  and  any  person  whose 
name  is  in  that  register  shall  be  entitled  to  attend  a  meeting  and  vote  as 
a  parochial  elector  unless  prohibited  from  voting  by  this  or  any  other 
Act  of  Parliament. 

This  section  explains  in  detail  how  the  register  of  the  parochial  electors  of  a  parish 
is  to  be  formed.  ' 

It  is  to  be  made  up  of  the  parliamentary  and  local  government  registers  so  far  as 
they  relate  to  the  parish. 

The  Acts  which  establish  the  different  qualifications  will  be  found  in  Mackenzie 
and  Lushington's  "  Parliamentary  and  Local  Government  Registration  Manual." 

The  Parliamentary  Register  consists  of  male  persons  of  fall  age  and  not  subject 
to  any  legal  incapacity  who  are  (a)  ownership  electors  or  (h)  occupation  electors. 
The  ownership  qualification  only  entitles  its  possessor  to  be  registered  in  parlia- 
mentary registei's  for  counties.  Occupation  electors  include  those  registered  in 
respect  of  the  following  qualifications  ; — (1.)  The  501.  rental  qualification  ;  (2.)  the 
lOl.  occupation  qualification  ;  (3.)  the  household  qualification ;  (4.)  the  lodger 
qualification. 

The  Local  Government  Register  consists  of  men  and  women  of  full  age,  not 
suljject  to  any  legal  incapacity,  who  are  cj^ualified  as  county  electors  under  (a)  the  old 
burgess  qualification  or  (6)  the  lOl.  occupation  burgess  qualification. 

The  provision  in  the  text  makes  the  register  conclusive  as  to  the  right  to  vote,  but 
it  should  be  remembered  that  the  vote  of  a  person  disqualified  or  prohibited  from 
voting  would  be  struck  off  on  a  scrutiny  held  on  election  petition.  Felons  are  dis- 
qualified by  the  Felony  Act,  1870  (33  &  34  Vict.  c.  23),  s.  2,  from  voting  at  parlia- 

3  B 
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Note  to  mentary  or  municipal  elections  ;  persons  guilty  of  corrupt  or  illegal  practices  by  the 
Section  44.  Corrupt  Practices  Acts,  1883  (46  &  47  Vict.  c.  51),  ss.  4,  6,  10,  and  1884  (47  &  48  Vict. 

c.  70),  ss.  2,  7,  and  1889  (52  &  53  Vict.  c.  69),  s.  2  ;  aliens  a.nd  persons  in  receipt  of 
parocliial  relief  or  other  alms  are  disentitled  to  he  enrolled  as  burgesses  (see  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  9,  which  is  incorporated  with  the  County 
Electors  Act,  1888,  s.  2).  And  by  39  &  40  Vict.  c.  61,  s.  14,  a  person  who  has  been  in 
receipt  of  relief  by  himself  or  his  family  during  the  year  preceding  the  election  is 
]3rohibited  from  voting  at  any  election  to  an  office  under  the  provisions  of  any  statute. 
But  this  section  must  be  read  subject  to  the  Medical  Relief  Disqualification  Removal 
Act,  1885  (48  &  49  Vict.  c.  46),  under  which  the  receipt  of  medical  relief  does  not 
disqualify  under  the  earlier  Act  excejat  for  j)urposes  of  the  election  of  guardians. 

(2.)  Where  tlie  parish  is  in  a  parliamentary  borongli,  such  portion 
of  the  parliamentary  register  of  electors  for  the  county  as  contains  the 
names  of  persons  registered  in  respect  of  the  ownership  of  any  property 
in  the  parish  shall  be  deemed  to  form  part  of  the  parliamentary  register 
of  electors  for  the  parish  within  the  meaning  of  this  section. 

(3.)  The  lists  and  register  of  electors  in  any  parish  shall  be  framed  in 
parts  for  wards  of  urban  districts  and  parishes  in  such  manner  that  they 
may  be  conveniently  used  as  lists  for  polling  at  elections  for  any 
such  wards. 

This  sub-section  will  apply  where  the  urban  district  or  parish  is  divided  into 
wards.    See  ante,  sections  20,  sub-section  (3)  ;  23  sub-section  (3),  ante,  pp.  716,  720. 

(•4.)  Nothing  in  any  Act  shall  prevent  a  person,  if  duly  qualified,  from 
being  registered  in  more  than  one  register  of  parochial  electors. 

(5.)  Where  in  that  portion  of  the  parliamentary  register  of  electors 
which  relates  to  a  parish  a  person  is  entered  to  vote  in  a  polling  district 
other  than  the  district  comprising  the  parish,  such  person  shall  be 
entitled  to  vote  as  a  parochial  elector  for  that  parish,  and  in  addition  to 
an  asterisk  there  shall  be  placed  against  his  name  a  number  consecutive 
with  the  other  numbers  in  the  list. 

(6.)  Where  the  revising  barrister  in  any  list  of  voters  for  a  parish 
would — 

51  Vict.  0. 10.  (a.)  In  pursuance  of  section  seven  of  the  County  Electors  Act,  1888, 
place  an  asterisk  or  other  mark  against  the  name  of  any 
person  ;  or 

(l>.)  In  pursuance  of  section  four  of  the  Registration  Act,  1885,  erase 
the  name  of  any  person  otherwise  than  by  reason  of  that  name 
appearing  more  than  once  in  the  lists  for  the  same  parish  ;  or 
{c.)  In  pursuance  of  section  twenty-eight  of  the  Parliamentary  and 
41  &  42  Vict.  Municipal  Registration  Act,  1878,  as  amended  by  section  five 

48^&"49  Vict  Registration  Act,  1885,  place  against  the  name  of  a 

c.  15.         '  person  a  note  to  the  effect  that  such  person  is  not  entitled  to 

vote  in  respect  of  the  qualification  maintained  in  the  list, 
the  revising  barrister  shall,  instead  of  placing  that  mark  or  note,  ro 
erasing  the  name,  place  against  the  name,  if  the  person  is  entitled  to 
vote  in  respect  of  that  entry  as  a  county  elector  or  burgess,  a  mark 
signifying  that  his  name  should  be  printed  in  division  three  of  the  list, 
or  if  he  is  entitled  to  vote  only  as  a  parochial  elector,  a  mark  signifying 
that  he  is  entitled  to  be  registered  as  a  parochial  elector,  and  the  name 
so  marked  shall  not  be  printed  in  the  parliamentary  register  of  electors, 
but  shall  be  printed,  as  the  case  requires,  either  in  division  three  of  the 
local  government  register  of  electors,  or  in  a  separate  list  of  parochial 
electors. 
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(7.)  Where  the  name  of  a  person  is  entered  both  in  the  ownership  Section  44. 
list  and  in  the  occupation  list  of  voters  in  the  same  parish,  and  the 
revising  barrister  places  against  that  name  a  mark  or  note  signifying 
that  the  name  should  be  printed  in  division  three  of  the  lists,  an  asterisk 
or  other  mark  shall  be  there  printed  against  the  name,  and  snch  person 
shall  not  be  entitled  to  vote  as  a  parochial  elector  in  respect  of 
that  entry. 

(8.)  Such  separate  list  shall  form  part  of  the  register  of  paiochial 
electors  of  the  parish,  and  shall  be  printed  at  the  end  of  the  other  lists 
of  electors  for  the  parish,  and  the  names  shall  be  numbered  consecutively 
with  the  other  names  on  those  lists,  and  the  law  relating  to  the  register 
of  electors  shall,  with  the  necessary  modifications,  apply  accordingly, 
and  the  lists  shall,  for  the  piirposes  of  this  Act,  be  deemed  to  be  part 
of  such  register. 

(9.)  Any  person  may  claim  for  the  purpose  of  having  his  name 
entered  in  the  parochial  electors  list,  and  the  law  relating  to  claims  to  be 
entered  in  lists  of  voters  shall  apply. 

(10.)  The  clerk  of  the  county  council  or  town  clerk,  as  the  case  may 
be,  shall,  in  printing  the  lists  returned  to  him  by  the  revising  barrister, 
do  everything  that  is  necessary  for  carrying  into  efPect  the  provisions  of 
this  section  with  respect  to  the  persons  whose  names  are  marked  by  the 
revising  barrister  in  pursuance  of  this  section. 

***** 

46.  A  person  shall  be  disqualified  for  being  elected  or  being  a  Disqualifica- 
member  or  chairman  of  a  council  of  a  parish  or  of  a  district  other  than  a  parish  or  dis- 
borough(a)  or  of  a  board  of  guardians  if  he —  trict  council. 

(a.)  Is  an  infant  or  an  alien  ;(h)  or 

(h.)  Has  within  twelve  months  before  his  election,  or  since  his  elec- 
tion, received  union  or  parochial  relief  :(c)  or 

(c.)  Has,  within  five  years  before  his  election  or  since  his  election, 
been  convicted  either  on  indictment  or  summarily  of  any  crime, 
and  sentenced  to  imprisonment  with  hard  labour  without  the 
option  of  a  fine,  or  to  any  greater  punishment,  and  has  not 
received  a  free  pardon, (c^)  or  has,  within  or  during  the  time 
aforesaid,  been  adjudged  bankrupt,  or  made  a  composition  or 
arrangement  with  his  creditors  ;{e)  or 

(d.)  Holds  any  paid  office  under  the  parish  council  or  district  council 
or  board  of  guardians,  as  the  case  may  be  ;  or 

(e.)  Is  concerned  in  any  bargain  or  contract  entered  into  with  the 
council  or  board,  or  participates  in  the  profit  of  any  such 
bargain  or  contract  or  of  any  work  done  under  the  authority  of 
the  council  or  board. (  /') 

(a)  It  should  be  observed  that  the  disqualifications  here  mentioned  apply  to 
members  and  chairmen  of  rural  district  councils,  and  urban  district  councils  other 
than  councils  of  boroughs.  The  disqualifications  of  borough  councillors  will  remain 
as  before.  They  are  set  out  in  the  Municipal  Corporations  Act,  1882,  ss.  12  and  39, 
and  it  is  outside  the  scope  of  this  Work  to  refer  to  them  more  fully. 

Disqualifications  other  than  those  specified  in  this  section  arise  under  the  Felony 
Act,  1870  (33  &  34  Vict.  c.  23),  s.  2  ;  the  Corrupt  Practices  Acts,  1883  (46  &  47  Vict, 
c.  51),  ss.  4,  6,  10,  and  1884  (47  &  48  Vict.  c.  70),  ss.  2,  3,  and  1889  (52  &  53  Vict, 
c.  69) ;  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  32,  as  amended  by  the  Bank- 
riiptcY  Act,  1890  (53  &  54  Vict.  c.  71),  s.  9.    The  provisions  of  the  last-mentioned 
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Note  to     sections  relating  to  bankruptcy  extend  to  members  of  sanitary  authorities  (district 
Section  46.  councils)  and  boards  of  guardians ;  but,  as  regards  these  bodies,  they  may  be  taken  to 
be  superseded  by  clause  (c.)  of  the  present  sub-section. 

(b)  Aliens  are  persons  who  do  not  owe  allegiance  to  the  Sovereign  of  the  United 
Kingdom.  Persons  who  are  aliens  by  birth  cease  to  be  such  upon  becoming  natu- 
ralised British  subjects.  See  the  Naturalisation  Act,  1870  (33  Vict.  c.  14),  and  the 
Naturalisation  Act,  1895  (58  &  59  Vict.  c.  43). 

(c)  The  words  "  or  other  alms,"  which  occur  in  the  similar  clause  relating  to  dis- 
qualification of  burgesses  (Municipal  Corporations  Act,  1882,  s.  9),  and  have  given 
rise  to  some  difficulty,  are  here  omitted.  Belief  to  a  man's  father  is  not,  and  to  his 
wife  or  children  under  the  age  of  16  is,  relief  to  himself.    Reg.  v.  Ireland,  L.  E. 

3  Q.  B.  130  ;  9  B.  &  S.  19  ;  37  L.  J.  Q.  B.  73  ;  17  L.  T.  (n.s.)  466 ;  16  W.  E.  358 ; 

4  &  5  Will.  4,  c.  76,  s.  56. 

A  person  emploj^ed  by  guardians  in  breaking  stones  and  receiving  more  than  the 
value  of  his  work  may  be  in  receipt  of  relief.  See  Magarrill  v.  JVldtehaven  (Overseers 
of),  16  Q.  B.  D.  242  ;  55  L.  J.  Q.  B.  38  ;  53  L.  T.  (n.s.)  667  ;  49  J.  P.  743. 

The  Medical  Eelief  Disqualification  Eemoval  Act,  1885  (48  &  49  Vict.  c.  46), 
removes  the  disqualifications  of  voters  at  certain  elections  incurred  by  reason  of  their 
having  received  medical  or  surgical  assistance  (as  defined  by  that  Act)  or  medicine 
at  the  expense  of  the  poor  rate,  but  that  enactment  will  have  no  application  to  the 
disqualifications  for  offices  imposed  by  tlie  present  section. 

(d)  It  is  to  be  noticed  that  a  conviction  does  not  disqualify  (under  this  section) 
unless  it  is  followed  by  a  sentence  of  imjirisonment  with  hard  labour  without  the 
option  of  a  fine  or  some  greater  punishment,  such  as  penal  servitude.  An  off'ence 
finnishable  on  summary  conviction  is  a  crime  within  the  meaning  of  the  above  clause. 
See  Gonybeare  v.  London  School  Board  [1891],  1  Q.  B.  118  ;  60  L.  J.  Q.  B.  44;  63 
L.  T.  (N.s.)  651  ;  39  W.  E.  288  ;  55  J.  P.  151 ;  9  T.  L.  E.  4  :  17  Cox  C.  C.  191. 

(e)  As  to  adjudication  of  bankruptcy,  see  the  Bankruptcy  Acts,  1883  (46  &  47  Vict, 
c.  52),  and  1890  (53  &  54  Vict.  c.  71). 

Under  these  Acts,  a  person  who  is  adjudged  bankrupt  is  disc^ualified  for  a  period 
of  five  years  for  holding  the  offices  of  guardian  or  member  of  a  sanitary  authority  ; 
but  this  disqualification  is  to  be  removed  and  cease,  if  and  when  the  adjudication  in 
bankruptcy  is  annulled  or  the  bankrupt  obtains  his  discharge  with  a  certificate  to 
the  effect  that  his  bankruptcy  was  caused  by  misfortune  without  any  misconduct  on 
his  part.    A  similar  provision  is  contained  in  sub-section  (5). 

With  regard  to  disqualification  by  composition  or  arrangement  with  creditors,  the 
following  cases  may  be  referred  to  : — 

In  Aslatt  V.  Southampton  (Mayor,  cfcc,  of),  16  Ch.  D.  143  ;  50  L.  J.  Ch.  31  ;  43  L.  T. 
(n.s.)  464,  where  the  words  of  the  disqualifying  Act  (the  Municipal  Corporations 
Act,  1882,)  related  to  compounding  by  deed,  and  a  debtor  had  made  a  composition 
with  his  creditors  but  not  by  deed,  and  had  executed  a  bill  of  sale  to  secure  a  sum 
advanced  to  meet  the  amount  of  the  composition,  Jessel,  M.E.,  granted  an  injunction 
to  restrain  the  corporation  from  declaring  void  the  office  of  alderman  which  he  held. 
See  also  Futcher  v.  Saunders,  49  J.  P.  424,  decided  on  the  similar  words  of  the  earlier 
Municipal  Corporations  Acts. 

Where  a  returning  officer  ruled  that  a  candidate  who  had  filed  a  petition  for 
liqiiidation,  and  had  not  obtained  his  certificate  of  discharge  in  respect  of  his  partner- 
ship estate,  his  separate  creditors  never  having  held  any  meeting,  was  disqualified  by 
the  provisions  of  the  Public  Health  Act,  1875,  Schedule  II.,  Eule  5,  it  was  held  that 
such  ruling  was  correct,  on  the  ground  that  the  creditors  of  the  separate  estate  had 
voted  neither  for  the  closing  of  the  liquidation,  nor  for  the  discharge  of  the  debtor  ; 
and  per  Lord  Coleridge,  C.J.,  on  the  ground  that  the  candidate  was  disqualified 
owing  to  the  absence  of  a  certificate  of  discharge  in  respect  of  the  partnership  estate. 
Ex  parte  Atherton,  2  T.  L.  E.  631. 

A  candidate  for  election  as  a  member  of  a  local  board  had  assigned  all  his  property 
by  deed  to  a  trustee  for  the  benefit  of  his  creditors  who  should  sign  the  deed,  no  sum 
being  mentioned  in  it  as  a  composition  to  be  paid  on  the  debts  therein  scheduled  as 
due  to  them,  and  the  creditors  signing  the  deed  thereby  discharged  him  from  all  debts 
due  to  them  by  him  :— Held,  that  he  was  not  disqualified  under  the  same  rule,  even 
though  at  the  time  of  his  election  some  of  his  creditors  had  signed  the  deed,  while 
others  did  not  sign  it  till  after  the  election,  for  that  the  deed  was  not  "  a  composition 
with  creditors."    Reg.  v.  Cooban,  18  Q.  B.  D.  269  ;  56  L.  J.  M.  C.  33  ;  51  J.  P.  500. 

When  a  firm  of  partners  make  an  arrangement  with  the  creditors  of  the  firm,  every 
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member  of  the  firm  makes  an  arrangement  with  his  creditors  within  the  meaning  of  Note 
this  section.    TFard  v.  Radford,  11  T.  L.  R.  587.  Section 

The  in-ovision  in  the  text  appears  to  apply  to  adjudications  and  compositions  before   

the  passing  of  this  Act,  and  in  that  respect  differs  from  the  Bankruptcy  Acts,  as  to 
which  see  Be  Pulborough  School  Board  Election,  Bourke  v.  Nutt  [1894],  1  Q.  B.  725  ; 
63  L.  J.  Q.  B.  497  ;  70  L.  T.  (n.s.)  639  ;  42  W.  R.  388  ;  58  J.  P.  572  ;  10  T.  L.  R.  349. 

(/)  The  words  of  the  clause  are  very  siuiilar  to  those  in  the  Public  Health  Act, 
1875,  Schedule  II.,  Rule  (64),  and  the  following  cases  decided  with  reference  to  that 
and  similar  provisions  in  other  Acts  may  be  referred  to  : — 

A  trustee  of  a  turnpike  road  let  his  horse  and  cart  at  a  certain  sum  to  a  contractor 
for  works  on  the  road,  to  be  used  in  the  jjerformance  of  tlie  works,  and  it  was  held 
that  he  was  liable  to  a  penalty  as  being  interested  in  a  contract  with  the  turnpike 
trustees  under  a  clause  similar  to  that  in  the  text.  Toivsey  v.  White,  5  B.  &  C.  125  ;  7 
D.  &  R.  810.  The  local  board  of  Southampton, being  the  town  council, having  contracted 
with  a  person  to  supply  iron  railings,  an  alderman  of  the  borough  sold,  in  the  way  of  his 
trade,  to  the  contractor,  some  iron  to  enable  him  to  complete  his  contract.  It  was  held 
that  the  alderman  was  not  interested  in  the  contract.  Le  Feuvre  v.  Lancaster,  3  E.  &  P.. 
530  ;  23  L.  J.  Q.  B.  254 ;  18  Jur.  894  ;  2  C.  L.  R.  1426  ;  2  W.  R.  307  ;  18  J.  P.  198.  With 
this  case  should  be  compared  Tornkins  v.  JoUiffe,  51  J.  P.  247.  There  C.  had  contracted 
with  a  local  board  to  make  certain  alterations  to  gas  fittings  in  a  town  hall.  C.  em  ployed 
the  defendant,  who  was  a  member  of  the  board  and  a  builder,  to  erect  scaffolding  for 
the  purpose  of  enabling  him  to  effect  the  alterations.  It  was  held  by  Field,  J.,  that 
the  defendant  was  interested  or  concerned  in  a  contract  with  the  board.  In  1846  F. 
was  elected  a  town  councillor,  and  he  was  re-elected  in  1849.  In  1843  he  had  under- 
taken to  bind  the  books  and  documents  of  the  council.  No  sum  was  fixed  for  his 
remuneration,  but  in  1849,  while  he  was  still  engaged  in  his  undertaking,  he  agreed 
to  complete  it  for  150/.,  the  amount  of  his  disbursements.  There  was  no  contract 
under  seal.  In  July,  1849,  he  received  50/.  on  account.  It  was  held  that  he  was 
interested  in  a  contract  with  the  council,  though  he  might  not  have  been  able  to 
enforce  it  for  want  of  the  corporate  seal.  Reg.  v.  Francis,  18  Q.  B.  526  ;  21  L.  J. 
Q.  B.  304  ;  16  Jur.  1046  ;  16  J.  P.  664.  It  was  said  by  Alderson,  B.,  that  a  some- 
what similar  clause  in  a  local  Act  did  not  apply  to  a  contract  made  before  the 
defendant  became  a  member,  though  he  had  not  received  the  money.  He  said  also 
that  "  a  single  bargain,  as  if  the  commissioners  bought  a  brush  in  a  shop,  would  not 
disqualify  the  seller,  though  the  price  had  not  been  paid."  Woolley  v.  Kay,  1  H.  &  N. 
307  ;  25  L.  J.  Ex.  351  ;  20  J.  P.  776.  In  Nicholson  v.  Fields,  7  H.  &  N.  810  ;  31 
L.  J.  Ex.  233  ;  10  W.  R.  304,  the  evidence  against  a  commissioner  for  being  concerned 
in  a  contract  with  the  commissioners  consisted  of  an  invoice  addressed  to  the  com- 
missioners for  several  separate  cpiantities  of  lime  supplied  at  different  times  during 
lour  months.  It  was  held  that  this  was  suflicient  evidence.  This  decision  was 
followed  in  Lewis  v.  Garr,  1  Ex.  D.  484  ;  46  L.  J.  Ex.  314  ;  36  L.  T.  (n.s.)  44  ;  24 
W.  R.  940.  In  that  case,  Bramwell,  B  ,  referring  to  the  corresj^onding  clause  in  the 
Municipal  Corporations  Act,  said  :  "  I  think  if  a  shilling's  worth  of  stationery  were 
bought  of  an  alderman,  there  Avould  be  a  contract  between  the  corporation  and  that 
alderman."  But,  in  another  place,  he  added  :  "  I  doubt  very  much  whether  the 
Legislature  intended  these  words  to  comprehend  the  case  when  there  was  a  trifling 
dealing  over  the  counter,  and  when  the  price  of  the  articles  was  well  known."  When 
a  member  of  a  local  board  received  payment  of  19/.  19-s.  9d.  from  the  board,  to  reimburse 
him  for  work  done  for  the  surveyor  of  the  board,  the  work  consisting  of  the  use  of 
men  and  horses  at  intervals  during  two  years,  it  was  held  that  he  was  disqualified. 
Fletcher  v.  Hudson,  7  Q.  B.  D.  611  ;  51  L.  J.  Q.  B.  48  ;  46  L.  T.  (n.s.)  125  ;  30  W.  R. 
349  ;  46  J.  P.  372.  The  brother  of  the  defendant  entered  into  a  contract  with  a 
vestry  constituted  under  the  Metropolis  Management  Act,  1855,  and  in  order  to 
enable  him  to  carry  it  out,  borrowed  money  from  the  defendant,  who  by  way  of 
Becurity  took  an  assignment  of  the  contract.  Afterwards,  the  defendant  was  elected 
a  member  of  the  vestry.  It  was  held  that  the  defendant  was  interested  in  a  contract 
with  the  vestry.  LIunninrjs  v.  Williamson,  11  Q.  B.  D.  533  ;  52  L.  J.  Q.  B.  416  ;  49 
L.  T.  (n.s.)  361  ;  32  W.  R.  267  ;  48  J.  P.  132.  Where  an  officer  of  a  local  board  was 
appointed  to  superintend  drainage  works  as  their  engineer,  receiving  by  way  of 
remuneration  a  percentage  on  the  outlay,  it  was  held  that  he  had  an  interest  in  the 
contract  between  the  board  and  their  contractor.  Whiteley  v.  Barley,  21  Q.  B.  D.  154 ; 
54  L.  J.  Q.  B.  643  ;  36  W.  R.  823  ;  52  J.  P.  595.  The  defendant,  a  member  of  a 
local  board,  was  employed  by  persons  with  whom  the  board  had  contracted  for 
the  performance  of   certain  works  on  the  premises,  the  Ijoard  to  do  portions  of 
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Note  to  the  works  so  contracted  for.  It  was  held  that  the  defendant  had  been  concerned  in 
Section  46.  contracts  entered  into  by  the  board  within  the  meaning  of  the  above  rule.  Lopes,  L.J., 
said  :  "  I  express  no  opinion  with  regard  to  such  very  trifling  matters  as  were  sug- 
gested in  the  argument,  e.g.,  the  purchase  of  a  paint-brush,  or  a  few  nails  from  a 
member  of  the  board.  It  may  be  that  the  maxim  de  minimis  non  curat  lex  would  be 
applicable  in  such  cases."  Nutton  v.  Wilson,  22  Q.  B.  D.  744  ;  58  L.  J.  Q.  B.  443  ; 
37  W.  R.  522  ;  53  J.  P.  644  ;  5  T.  L.  R.  439.  A.  and  his  partner,  S.,  were  under 
contract  and  bound  to  repair  roads  and  do  other  works  for  a  borough  council.  In 
October,  A.  dissolved  the  partnership  and  made  over  the  contracts  to  S.  In 
November,  A.  was  elected  councillor  on  a  special  case.  It  was  held  that  A.  was 
disqualified  on  the  ground  that  he  remained  liable  under  his  contracts.  The 
petitioner  had  published  a  notice  before  the  election  to  the  effect  that  A.  was 
disqualified  by  reason  of  the  contracts  with  the  council,  and  the  question  was  publicly 
discussed  in  the  ward  : — Held,  that  votes  given  for  A.,  whose  disqualification  was 
notorious,  were  thrown  away,  and  that  the  petitioner  who  had  the  next  highest 
number  of  votes  must  be  declared  elected.  Cox  v.  Ambrose,  55  J.  P.  23  ;  60  L.  J. 
Q.  B.  114 ;  7  T.  L.  R.  59. 

The  interest  in  the  contract  continues  so  long  as  the  contract  itself  exists.  This, 
may  be  important  in  considering  whether  an  action  for  penalties  has  been  brought  in 
time.  See  Todd  v.  Robinson,  14  Q.  B.  D.  739 ;  54  L.  J.  Q.  B.  47 ;  52  L.  T.  (n.s.)  120  ; 
49  J.  P.  278.  As  to  the  liability  of  a  member  for  contracts  entered  into  without  his 
knowledge  or  against  his  orders,  see  Miles  v.  Mcllwraith,  8  App.  Gas.  120  ;  31  W.  R. 
591  ;  48  L.  T.  (n.s.)  689  ;  52  L.  J.  M.  C.  17. 

It  appears  from  the  decision  in  Mellis  v.  Shirley  Local  Board,  16  Q.  B.  D.  446  ;  55 
L.  J.  Q.  B.  143 ;  53  L.  T.  (n.s.)  810  ;  34  W.  R.  187  ;  50  J.  P.  214,  that  a  contract 
between  a  local  board  and  a  member  is  altogether  void  and  cannot  be  enforced.  But 
the  case  does  not  decide  whether  the  contract  would  be  void  if  the  member  became 
interested  in  it  after  it  had  been  made.  Cotton,  L.J.,  seemed  to  be  of  opinion  that 
it  would  not,  though  the  member  would  be  prohibited  from  taking  any  benefit 
under  it. 

(2.)  Provided  that  a  person  shall  not  be  disqiialified  for  being  elected 
or  being  a  member  or  chairman  of  any  such  council  or  board  by  reason 
of  being  interested — - 

(a.)  In  the  sale  or  lease  of  any  lands  or  in  any  loan  of  money  to  the 
council  or  board,  or  in  any  contract  with  the  council  for  the 
supply  from  land,  of  which  he  is  owner  or  occupier,  of  stone, 
gravel,  or  other  materials  for  making  or  repairing  highways  or 
bridges,  or  in  the  transport  of  materials  for  the  repair  of  roads 
or  bridges  in  his  own  immediate  neighbourhood  ;  or 

(5.)  In  any  newspaper  in  which  any  advertisement  relating  to  the 
affairs  of  the  council  or  board  is  inserted  ;  or 

(c.)  In  any  contract  with  the  council  or  board  as  a  shai'eholder  in  any 
joint  stock  company  ;  but  he  shall  not  vote  at  any  meeting  of 
the  council  or  board  on  any  question  in  which  such  company 
are  interested,  except  that  in  the  case  of  a  water  company 
or  other  company  established  for  the  carrying  on  of  works  of 
a  like  public  natu.re,  this  prohibition  may  be  dispensed  with  by 
the  county  council. 

The  exceptions  as  to  sales  or  leases  of  lands  and  loans  of  money  are  similar  to  those 
contained  in  the  Public  Health  Act,  1875,  Schedule  II.,  Rule  64,  repealed  by  this  Act. 
Reference  may  be  made  to  Reg.  v.  Gaskarth,  5  Q.  B.  D.  321  ;  49  L.  J.  Q.  B.  509  ;  42 
L.  T.  (n.s.)  688  ;  28  W.  R.  596  ;  44  J.  P.  507,  where  it  was  held  that  a  member  of  a 
sanitary  authority  was  not  disqualified  by  reason  of  a  lease  to  him  by  the  board  of  a 
sewage  farm  containing  covenants  on  the  part  of  the  board  to  supply,  and  on  his  part 
to  use  on  the  demised  premises  the  sewage  of  the  district.  Lush,  J.,  said  that  the 
words  were  intended  to  cover  a  lease  of  a  farm  for  agricultural  and  seAvage  purposes, 
whether  made  by  or  to  the  sanitary  authority.  It  has  also  been  held  that  the  letting 
of  a  building  for  the  purposes  of  a  polling  station  at  an  election  is  within  this  excep- 
tion. Nell  V.  Longbottom  [1894],  1  Q.  B.  767  ;  63  L.  J.  Q.  B.  490  ;  70  L.  T.  (n.s.)  499. 
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The  remainder  of  clause  (a.)  is  new.  It  enables  the  owner  or  occupier  of  a  quarry  Note  to 
or  gravel  pit  who  is  a  niemloer  of  the  council  to  sell  stone  or  gravel,  and  the  owner  or  Section  46. 
occupier  of  any  land  to  sell  other  materials  from  his  land  for  the  making  or  repair  of 
highways  or  bridges.  (Compare  54  &  55  Vict.  c.  63,  s.  5.)  It  further  enables  a  member 
to  contract  with  his  council  for  the  transport  of  materials  for  such  repairs,  with  this 
limitation,  that  the  highways  or  bridges  must  be  in  his  own  immediate  neighbourhood. 
Hitherto,  a  waywarden  who  desired  to  contract  for  the  supply  or  cartage  of  materials 
for  his  23arish  must  have  had  a  justices'  license  under  27  &  28  Vict.  c.  101,  s.  20. 

Clauses  (/).)  and  (c.)  resemble  the  similar  provisions  contained  in  the  Public  Health 
Act,  1875,  Schedule  II.,  Rule  64  (now  repealed),  except  that  the  prohibition,  which 
may  be  dispensed  with  under  clause  (c.)  may  be  dispensed  with  by  the  county 
council  instead  of  the  Local  Government  Board.  A  further  power  of  dispensation 
by  the  county  council  is  contained  in  the  next  sub-section. 

(3.)  Where  a  person  who  is  a  parish  councillor,  or  is  a  candidate  for 
election  as  a  parish  councillor,  is  concerned  in  any  such  bargain  or 
contract,  or  participates  in  any  such  profit,  as  would  disqualify  him  for 
being  a  parish  councillor,  the  disqualification  may  be  removed  by  the 
county  council  if  they  are  of  opinion  that  such  removal  will  be  beneficial 
to  the  parish. 

This  provision  applies  only  to  parish  councillors,  not  to  district  councillors.  And 
it  extends  only  to  disqualitications  arising  out  of  interests  in  contracts  under  sub- 
section (1),  (e.). 

The  removal  of  the  disqualification  will  probably  be  made  in  most  cases  on  the 
application  of  the  councillor  or  candidate. 

(4.)  Where  a  person  is  disqualified  by  being  adjudged  bankrupt  or 
making  a  composition  or  arrangement  with  his  creditors,  the  disquali- 
fication shall  cease,  in  case  of  bankruptcy,  when  the  adjudication  is 
annulled,  or  when  he  obtains  his  discharge  with  a  certificate  that  his 
bankruptcy  was  caused  by  misfortune  without  any  misconduct  on  his 
part,  and,  in  case  of  composition  or  arrangement,  on  payment  of  his 
debts  in  full. 

This  provision  as  to  bankruptcy  is  the  same  as  that  contained  in  the  Bankruptcy 
Act,  1883,  s.  32,  already  noticed. 

In  the  case  of  composition  or  arrangement  the  disqualification  will  continue  during 
the  full  period  of  five  years  unless  in  the  meantime  the  debts  are  paid  in  full. 

(5.)  A  person  disqualified  for  being  a  guardian  shall  also  be  disqualified 
for  being  a  rural  district  councillor. 

This  provision  is  necessary  as  there  are  some  disqualifications  attending  to  the 
office  of  guardian  which  do  not  attach  to  the  office  of  district  councillor  under  this 
Act.    For  an  illustration  see  the  provisions  of  5  &  6  Vict.  c.  57,  s.  14. 

(6.)  If  a  member  of  a  council  of  a  parish,  or  of  a  district  other  than  a 
borough,  or  of  a  board  of  guardians,  is  absent  fi'om  meetings  of  the 
council  or  board  for  more  than  six  months  consecutively,  except  in  case 
of  illness  or  for  some  reason  approved  by  the  council  or  board,  his  office 
shall  on  the  expiration  of  those  months  become  vacant. 

A  similar'  provision  relating  to  councillors  of  a  borough  is  contained  in  the 
Municipal  Corporations  Act,  1882,  s.  39. 

It  seems  to  be  necessary  that  the  seat  should  be  declared  vacant  under  the  next 
sub-section  before  a  vacancy  actually  takes  place. 

(7.)  Where  a  member  of  a  council  or  board  of  guardians  becomes 
disqualified  for  holding  oftice,  or  vacates  his  seat  for  absence,  the  council 
or  board  shall  forthwith  declare  the  office  to  be  vacant,  and  signify  the 
same  by  notice  signed  by  three  members  and  countei'signed  by  the  clerk 
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Section  46.  of  the  council  or  board,  and  notified  in  siicli  manner  as  the  council  o^ 
board  direct,  and  the  office  shall  thereupon  become  vacant. 

There  will  not,  as  it  seems,  be  any  actual  vacancy  until  a  declaration  is  made  under 
this  sub-section.  See  the  similar  provision  in  the  Municipal  Corporations  Act,  1882, 
s.  39,  and  the. cases  decided  with  reference  to  it.  Reg.  v.  Leeds  {Mayor,  &c.,  of),  7 
A.  &  E.  963  ;  Harclwick  v.  Brown,  L.  K.  8  C.  P.  406  ;  28  L.  T.  (n.s.)  502  ;  21  W.  R. 
639  ;  37  J.  P.  407  ;  Reg.  v.  Welshfool  {Mayor,  d-c,  of),  35  L.  T.  (n.s.)  598. 

It  has  been  held  in  a  recent  case  arising  under  a  similar  provision  in  the  Education 
Act,  1870,  disqualifying  a  member  by  absence,  that  a  school  board  are  not  entitled 
to  proceed  to  the  election  of  a  new  member  without  first  giving  the  defaulting 
member  an  opportunity  of  explaining  or  excusing  his  absence.  Richardson  v.  Methley 
School  Board  [1893],  3  Ch.  510  ;  62  L.  J.  Ch.  943  ;  69  L.  T.  (n.s.)  308  ;  42  W.  R.  27; 
9  T.  L.  R.  603. 

(8.)  If  any  person  acts  when  disqualified,  or  votes  when  prohibited 
under  this  section,  he  shall  for  each  offence  be  liable  on  summary- 
conviction  to  a  fine  not  exceeding  twenty  pounds. 

This  fine  will  be  recoverable  before  justices  in  manner  provided  by  the  Summary 
Jurisdiction  Acts.  See  42  &  43  Vict.  c.  49,  s.  51.  The  amount  of  the  fine  to  be 
imposed  in  any  given  case  will  be  in  the  discretion  of  the  justices.  There  is  no 
appeal  to  quarter  sessions  against  the  conviction,  but  a  special  case  may  be  stated 
upon  any  point  of  law  under  20  &  21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49,  s.  33. 

(9.)  This  section  shall  apply  in  the  case  of  any  authority  whose 
members  are  elected  in  accordance  with  this  Act  in  like  manner  as  if 
that  authority  were  a  district  council,  and  in  the  case  of  London  auditors 
as  if  they  were  members  of  a  district  council. 

This  section  will,  therefore,  apply  to  members  of  London  vestries,  to  London 
auditors,  and  to  members  of  the  Woolwich  district  council. 

Supplemental       48-  (!•) 

provisions  as       /2.)  Rules  framed  under  this  Act  by  the  Local  Government  Board  in 

TO  pIgcliohs  *^ 

polls,  and  '  relation  to  elections  shall,  notwithstanding  anything  in  any  other  Act, 
tenure  of  have  effect  as  if  enacted  in  this  Act,  (a)  and  shall  provide,  amongst  other 
office.  things,— 

(i.)  For  every  candidate  being  nominated  in  writing  by  two  parochial 

electors  as  proposer  and  seconder,  and  no  more 
(ii.)  For  preventing  an  elector  at  an  election  for  a  union  or  for  a 
district  not  a  borough  from  subscribing  a  nomination  paper  or 
voting  in  more  than  one  parish  or  other  area  in  the  union  or 
district  ;(c) 

(iii.)  For  preventing  an  elector  at  an  election  for  a  parish  divided  into 
parish  wards  from  subscribing  a  nomination  paper  or  voting  for 
more  than  one  ward  ;(d) 

(iv.)  For  fixing  or  enabling  the  county  council  to  fix  the  day  of  the 
poll  and  the  hours  during  which  the  poll  is  to  be  kept  open,  so, 
however,  that  the  poll  shall  always  be  open  between  the  hours 
of  six  and  eight  in  the  evening  ;(e) 

(v.)  For  the  polls  at  elections  held  at  the  samo  date  and  in  the  same 
area  being  taken  together,  except  where  this  is  impracticable  ;(/) 

(vi.)  For  the  appointment  of  returning  officers  for  the  elections. 

(a)  The  rules  in  force  at  the  date  of  publication  of  this  edition  are  set  out  in  the 
Appendix,  post. 

(6)  The  rules  prescribe  the  form  of  the  nomination  paper  and  the  mode  in  which 
it  is  to  be  signed. 
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(c)  A  voter  at  an  election  of  guardians  or  district  councillors  may  nominate  or  vote      Note  to 
only  once,  though  he  may  be  qualified  to  nominate  or  vote  in  more  than  one  parish  Section  48. 
or  area.    The  elector  will  have  the  right  in  suclr  a  case  to  elect  in  which  parish  or 

area  in  the  same  union  or  district  he  proposes  to  nominate  or  vote. 

(d)  Where  a  parish  is  divided  into  wards,  no  elector  is  to  nominate  or  vote  in  more 
than  one  \\'ard. 

(e)  The  poll  must  always  be  kept  open  from  6  p.m.  to  8  p.m.,  but  subject  to  this,  the 
hours  are  to  be  fixed  by  the  county  council. 

(/)  The  intention  appears  to  be  that  in  rural  districts  the  elections  of  parish  and 
rural  district  councillors  shall  be  conducted  at  the  same  time,  and  in  urban  districts 
the  elections  of  guardians  and  urban  district  councillors.  Eeference  should  be  made 
to  the  rules  to  determine  in  what  cases  the  polls  at  elections  of  parish  and  rural 
district  councillors  and  of  guardians  and  urban  district  councillors  shall  be  taken 
together.  In  boroughs  in  ordinary  years  the  guardians  will  come  into  office  on  the 
15th  Aj)ril  (section  20,  sub-section  (6),  ante,  p.  717),  while  the  borough  councillors  are 
elected  on  November  1st,  so  that  these  elections  cannot  be  held  together. 

(3.)  At  every  election  regulated  by  rules  framed  under  this  Act,  the  35  &  36  Vict, 
poll  shall  be  taken  by  ballot,  and  the  Ballot  Act,  1872,  and  the  Municipal  47^|'4g  yict 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  and  sections  seventy-  c.  70. 
four  and  seventy-five  and  Part  IV.  of  the  Municipal  Corporations  Act,  is  &  46  Vict. 
1882,  as  amended  by  the  last-mentioned  Act  (including  the  penal  provisions 
of  those  Acts),  shall,  subject  to  adaptations,  alterations,  and  exceptions  made 
by  such  rules,  apply  in  like  manner  as  in  the  case  of  a  municipal  election. 
Provided  that — 

(a.)  Section  six  of  the  Ballot  Act,  1872,  shall  apply  in  the  case  of 
such  elections,  and  the  returning  officer  may,  in  addition  to 
using  the  schools  and  public  rooms  therein  referred  to  free  of 
charge,  for  taking  the  poll,  use  the  same,  free  of  charge,  for 
hearing  objections  to  nomination  papers  and  for  counting 
votes ;  and 

(h.)  Section  thirty-seven  of  the  Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act,  1884,  shall  apply  as  if  the  election  were 
an  election  mentioned  in  the  First  Schedule  to  that  Act. 

Subject  to  the  alterations  and  modifications  made  by  the  rules,  the  elections  under 
this  Act  will  be  conducted  in  the  same  manner  as  municipal  elections.  See  the 
Municipal  Corporations  Act,  1882,  s.  58,  and  Schedule  III.,  Part  3.  Section  74  of 
that  Act  deals  with  certain  ofl'ences  in  relation  to  nomination  papers.  It  provides 
that  if  any  person  forges  or  fraudulently  defaces  or  fraudulently  destroys  any  nomi- 
nation paper,  or  knowingly  delivers  any  forged  nomination  paper,  he  shall  be  guilty 
of  a  misdemeanor  and  liable  to  imprisonment,  Avith  or  without  hard  labour,  for  a 
term  not  exceeding  six  months.  An  attempt  to  commit  any  of  these  offences  is 
punishable  in  the  same  way.  Section  75  relates  to  offences  by  overseers  and  return- 
ing officers.    The  rules  contain  adaptations  of  both  these  sections. 

Part  IV.  relates  to  corrupt  practices  and  election  petitions,  and  as  amended  by  the 
Municipal  Elections  (Corrui^t  and  Illegal  Practices)  Act,  1884,  is  already  applied  to 
elections  of  borough  councillors,  local  boards,  improvement  commissioners,  and  guar- 
dians. The  jjrovisions  of  both  these  Acts  are  set  out  in  the  Appendix,  ijost,  and  they 
are  applied  to  elections  under  this  Act  with  slight  modifications  by  the  rules. 

Section  6  of  the  Ballot  Act,  1872,  enables  the  returning  officer  to  use,  free  of 
charge,  for  the  purpose  of  taking  the  poll,  any  room  in  a  school  receiving  a  grant 
out  of  moneys  provided  by  Parliament,  and  any  room  the  expense  of  maintaining 
which  is  defrayed  out  of  a  local  rate,  but  he  must  make  good  any  damage  done  to  the 
room  and  defray  any  expense  consequent  on  its  being  used  for  the  poll.  The  text 
enables  the  room  to  be  used  for  hearing  objections  to  nomination  papers  and  for 
counting  votes. 

Section  37  of  the  Act  of  1884  exempts  certain  elections  from  the  provisions  con- 
tained in  the  Act  as  to  maximum  expenses.  Such  exemption  will  extend  to  elections 
under  this  Act. 
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Section  48.  (4.)  The  provisions  of  the  Municipal  Corporations  Act,  1882,  and  the 
enactments  amending  the  same,  with  respect  to  the  expenses  of  elec- 
tions(a)  of  councillors  of  a  borough,  and  to  the  acceptance  of  office, (/^) 
resignation,  (c)  re-eligibility  of  holders  of  office,  (c^)  and  the  filling  of 
casual  vacancies,  (^')  and  section  fifty-six  of  that  Act(/)  shall,  subject  to 
the  adaptations,  alterations,  and  exceptions  made  by  the  said  rules,  apply 
in  the  case  of  guardians  and  of  district  councillors  of  a  county  district  not 
a  borough,  and  of  members  of  the  local  board  of  Woolwich,  and  of  a 
vestry  under  the  Metropolis  Management  Acts,  1855  to  1890,  and  any 
Act  amending  the  same.    Provided  that — 

(a.)  The  provisions  as  to  resignation  shall  not  apply  to  guardians,  and 
district  councillors  of  a  rural  district  shall  be  in  the  same 
position  Math  respect  to  resignation  as  members  of  a  board  of 
guardians  ;(</)  and 
(h.)  Nothing  in  the  enactments  applied  by  this  section  shall  authorise 
or  require  a  returning  officer  to  hold  an  election  to  fill  a  casual 
vacancy  which  occurs  within  six  months  before  the  ordinary  day 
of  retirement  from  the  office  in  which  the  vacancy  occurs,  and 
the  vacancy  shall  be  filled  at  the  next  ordinary  election  ;(K)  and 
(c.)  The  rules  may  provide  for  the  incidence  of  the  charge  for  the 
expenses  of  -the  elections  of  guardians  being  the  same  as 
heretofore. 

(a)  In  mimicipal  elections  the  expenses  are  payable  out  of  the  borough  fund 
(Municipal  Corporations  Act,  1882,  s.  140,  Schedule  III.,  Part  3,  Rule  (5),  and 
Schedule  V.,  Part  2,  Rule  (1)).  The  rules  for  the  first  elections  (which  will  probably 
be  followed  in  rules  for  subsequent  elections)  provided  in  the  case  of  elections  of 
rural  district  councillors  that  the  expenses  of  taking  a  poll  in  the  parish  should  be 
defrayed  by  the  rural  district  council,  and  charged  to  the  parish  as  general  expenses ; 
other  expenses  of  the  election  to  be  defrayed  by  the  rural  district  council  as  general 
expenses.  In  the  case  of  guardians,  the  expenses  of  a  poll  were  to  be  defrayed  by  the 
board,  and  charged  to  the  parish  ;  other  expenses  were  to  be  charged  to  the  common 
fund.  In  urban  districts  other  than  boroughs  all  the  expenses  were  to  be  defrayed 
out  of  the  fund  applicable  to  the  expenses  of  executing  the  Public  Health  Act,  1875. 
When  polls  for  the  election  of  parish  and  rural  district  councillors  or  of  guardians 
and  urban  district  councillors  were  taken  together,  the  expenses  of  the  jdoU  were  to 
be  borne  in  equal  shares  by  the  two  authorities  concerned. 

(&)  In  a  borough  every  qualified  person  elected  to  a  corporate  ofi&ce  must  accept 
the  office  or  i^ay  to  the  council  a  fine  (in  the  case  of  a  councillor)  of  such  amount  not 
exceeding  50^.,  as  may  be  fixed  by  a  bye-law  of  the  council,  or  if  there  is  no  bye-law, 
251.  (Municipal  Corporations  Act,  1882,  s.  34).  The  rules  for  the  first  election  altered 
the  latter  penalty  to  201. 

(c)  In  a  borough  a  councillor  may  resign  at  any  time  by  writing,  signed  by  him 
and  delivered  to  the  town  clerk,  on  payment  of  the  fine  provided  for  non-acceptance 
of  office  (Municipal  Corporations  Act,  1882,  s.  36).  These  provisions  are  only  to 
apply  to  urban  district  councillors.  See  sub-section  (a.),  supra.  The  rules  for  the 
first  elections  adapted  this  provision  in  the  case  of  urban  district  councils  other  than 
those  of  boroughs  by  substituting  the  clerk  of  the  urban  district  council  for  the 
town  clerk. 

(d)  In  a  borough  a  person  ceasing  to  hold  a  corporate  office,  unless  disqualified  to 
hold  the  office,  is  re-eligible  (Municipal  Corporations  Act,  1882,  s.  37). 

(e)  The  Municipal  Corporations  Act,  1882,  s.  40,  provides  that,  on  a  casual  vacancy 
in  a  corporate  office,  an  election  shall  be  held  by  the  same  persons  and  in  the  same 
manner  as  an  election  to  fill  an  ordinary  vacancy ;  and  the  person  elected  shall  hold 
the  office  until  the  time  when  the  person  in  whose  place  he  is  elected  would  regularly 
have  gone  out  of  office,  and  he  shall  then  go  out  of  office.  In  case  of  more  than  one 
casual  vacancy  being  filled  at  the  same  election,  the  councillor  elected  by  the  smallest 
number  of  votes  is  to  be  deemed  to  be  elected  in  the  place  of  him  who  would  regularly 
have  first  gone  out  of  office,  and  the  councillor  elected  by  the  next  smallest  number 
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of  votes  is  to  be  deeniecl  to  be  elected  in  the  place  of  him  who  would  regixlarly  have      Note  to 
next  gone  out  of  office,  and  so  with  respect  to  the  others;  and  if  there  has  not  been  a  Section  48, 
contested  election,  or  any  doubt  arises,  the  order  of  rotation  is  to  be  determined  by 
the  council.  Non-acceptance  of  office  creates  a  casual  vacancy.  This  general  provision 
is  subject  to  proviso  {b.),  supra. 

(/)  Section  56  of  the  Municipal  Corporations  Act,  1882,  provides  as  follows: — 
(1.)  If  the  number  of  valid  nominations  exceeds  that  of  the  vacancies,  the  coun- 
cillors shall  be  elected  from  among  the  persons  nominated. 
(2.)  If  the  number  of  valid  nominations  is  the  same  as  that  of  the  vacancies,  the 

persons  nominated  shall  be  deemed  to  be  elected. 
(3.)  If  the  number  of  valid  nominations  is  less  than  that  of  the  vacancies,  the 
persons  nominated  shall  be  deemed  to  be  elected,  and  such  of  the  retiring 
councillors  for  the  borough  or  ward  as  were  highest  on  the  poll  at  their 
.  election,  or  if  the  poll  was  equal,  or  there  was  no  poll,  as  are  selected  for 
that  purpose  by  the  mayor,  shall  be  deemed  to  be  re-elected  to  make  up  the 
required  number. 

(4.)  If  there  is  no  valid  nomination  the  retiring  councillors  shall  be  deemed  to  be 
re-elected. 

(gf)  The  resignation  of  guardians  is  regulated  by  5  &  6  Vict.  c.  57,  s.  11,  which 
enables  the  Local  Government  Board  to  accept  the  resignation  of  any  guardian  for 
any  cause  they  may  deem  reasonable. 

{h)  This  proviso  is  similar  to  that  applicable  to  elections  of  county  councillors  in 
54  &  55  Vict.  c.  68,  s.  1,  sub-sect.  (4). 

(5.)  If  any  difficulty  arises  as  respects  tlie  election  of  any  individual 
councillor  or  guardian,  or  member  of  any  sucli  local  board  or  vestry  as 
aforesaid,  or  auditor,  and  tliere  is  no  provision  for  holding  another 
election,  the  county  council  may  order  a  new  election  to  be  held  and 
give  such  directions  as  may  be  necessary  for  the  purpose  of  holding  the 
election. 

The  text  does  not  in  any  way  indicate  the  kind  of  difficulties  for  which  it  j^rovides, 
and  the  language  is  so  wide  and  vague  that  it  might  apjjly  to  any  objection  which 
could  be  raisecl  to  the  validity  of  an  election.  It  will  not,  however,  supersede  the 
oi'dinary  modes  of  trying  a  question  of  validity  of  an  election,  viz.,  by  election  petition 
or  quo  warranto.  The  section  has  been  made  use  of  in  cases  where,  by  reason  of 
equality  of  votes,  there  have  been  double  returns. 

(6.)  Any  ballot  boxes,  fittings,  and  compartments  provided  by  or 
belonging  to  any  public  authority,  for  any  election  (w^hether  parliamen- 
tary, county  council,  municipal,  school  board,  or  other),  shall,  on  request, 
and  if  not  required  for  immediate  use  by  the  said  authority,  be  lent  to 
the  returning  officer  for  an  election  under  this  Act,  upon  such  conditions 
and  either  free  of  charge,  or,  except  in  the  prescribed  cases,  for  such 
reasonable  charge  as  may  be  prescribed. 

The  conditions  and  rates  of  charge  will  be  prescribed  by  the  Local  Government 
Board.    See  section  75,  sub-section  (2),  post,  p.  766. 

(7.)  The  expenses  of  any  election  under  this  Act  shall  not  exceed  the 
scale  fixed  by  the  county  council,  and  if  at  the  beginning  of  one  month 
before  the  first  election  under  this  Act  a  county  council  have  not  framed 
any  such  scale  for  their  county,  the  Local  Government  Board  may  frame 
a  scale  for  the  county,  and  the  scale  so  framed  shall  apply  to  the  first 
election,  and  shall  have  effect  as  if  it  had  been  made  by  the  county 
council,  but  shall  not  be  alterable  until  after  the  first  election. 

The  expenses  here  referred  to  are  those  of  the  returning  officer.  The  county 
council  are  to  fix  this  scale.  If  the  county  council  have  not  fixed  a  scale  a  month 
before  the  first  election,  the  Local  Government  Board  were  to  do  so  for  purposes  of 
the  first  election. 

****** 


748 


THE  LOCAL  GOVEENMBNT  ACT,  1894. 


Section  50.      50.  If>  in  the  case  of  a  rural  parish  or  of  any  urban  parish  in  respect 
Supplemental  to  which  the  power  of  appointing  overseers  has  been  transferred  under 
provisions  as   this  Act,  notice  in  the  prescribed  form  of  the  appointment  of  overseers 
to  overseers,    j[g  j-^q^  received  by  the  guardians  of  the  poor  law  union  comprising  the 
parish  within  three  weeks  after  the  fifteenth  day  of  April,  or  after  the 
occurrence  of  a  vacancy  in  the  office  of  overseer,  as  the  case  may  be,  the 
guardians  shall  make  the  appointment  or  fill  the  vacancy,  and  any  over- 
seer appointed  by  the  guardians  shall  supersede  any  overseer  previously 
appointed  whose  appointment  has  not  been  notified.    Any  such  notice 
shall  be  admissible  as  evidence  that  the  appointment  has  been  duly  made. 

The  power  of  appointing  overseers  in  an  urban  parish  may  be  transferred  to  the 
urban  authority  or  any  representative  body  within  the  district,  by  order  of  the  Local 
Government  Board  under  section  33,  ante,  p.  730.  When  the  power  is  transferred 
to  an  urban  authority  they  must  give  notice  to  the  guardians  under  tliis  section. 

Under  the  present  section  sucli  notice  is  to  be  admissible  as  evidence  that  the 
appointment  was  duly  made. 

The  section  prescribes  a  time  within  which  the  notice  is  to  be  given,  viz.,  within 
three  weeks  after  tlie  15th  April  (the  day  on  which  a  new  parisli  council  comes  into 
office  in  each  year)  or  after  tlie  occurrence  of  a  vacancy  in  the  office  of  overseer.  If 
the  notice  is  not  received  by  the  guardians  within  that  period,  they  are  required  by 
this  section  to  make  the  appointment  themselves,  and  the  overseer  appointed  by 
them  is  to  supersede  any  previously  appointed  overseer  whose  appointment  has  not 
been  notified.  This  supersession  will,  it  is  submitted,  only  take  place  as  from  the 
date  of  the  appointment  of  the  overseer  by  the  board  of  guardians,  and  acts  done 
before  that  date  by  any  overseer  whose  appointment  faUs  for  want  of  notification 
will  be  valid. 


Parish  and  District  Councils. 

^  ^  ¥^  ^ 

Supplemental  ^2 

to  transfer  of      (3.)  The  consent  of  justices  shall  not  be  required  for  the  sale  of  land 
powers.         belonging  to  a  parish  which  has  been  used  for  materials  for  the  repair  of 
highways  or  for  the  purchase  of  land  with  the  proceeds  of  any  such  sale. 

Section  48  of  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  provides  that  where 
land  has  been  allotted  to  parishes  under  the  Inclosure  Acts  (see  the  Inclosure  Act, 
1845  (8  &  9  Vict.  c.  118,  s.  72) ),  for  the  purpose  of  obtaining  materials  for  the  repair 
of  the  highways  in  such  parish,  and  the  materials  have  been  exhausted  :  "  It  shall 
and  may  be  lawful  for  the  surveyor  of  such  parish  for  the  time  being  by  or  with  the 
consent  of  the  vestry,  and  he  is  hereby  authorised  and  required  with  the  consent  in 
writing  of  the  justices  of  the  peace  at  a  special  sessions  for  the  highways,  to  sell  and 
convey  to  some  person  whose  lands  adjoin  thereto,  or  if  he  refuse  to  purchase  to 
any  other  person,  the  said  parcels  of  land  from  which  the  said  materials  have  been 
so  exhausted  as  aforesaid,  at  and  for  such  price  as  the  said  justices  may  deem  fair  and 
reasonable,  and  with  the  money  arising  therefrom,  and  with  such  consent  as  aforesaid, 
to  purchase  other  lands  in  lieu  thereof." 

The  8  &  9  Vict.  c.  71,  extends  these  provisions  to  all  lands  belonging  to  parishes, 
or  to  the  surveyor  of  highways  for  the  purpose  of  the  repair  of  highways,  the 
materials  in  which  have  been  exhausted. 

Under  the  Highway  Act,  1862  (25  &  26  Vict.  c.  61),  s.  11,  where  a  highway 
board  is  constituted,  the  property,  powers,  duties,  &c.,  of  the  surveyor  of  a  parish  pass 
to  the  board  who  thus  become  the  authority  to  exercise  the  powers  of  the  surveyor 
under  section  48  of  the  Act  of  1835. 

Where  under  section  25  of  this  Act  a  rural  district  council  has  become  the  highway 
authority  for  the  district,  these  powers  of  the  surveyor  are  transferred  to  that  council. 

In  an  urban  district  the  powers  of  the  surveyor,  and  also  those  given  to  the  vestry 
by  the  Act  of  1835,  are  exerciseable  by  the  urban  authority  (Public  Health  Act, 
1875,  s.  144). 

The  consent  of  justices  required  by  section  48  of  the  Act  of  1835  is  no  longer  to  be 
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necessary,  and  that  of  the  vestry  will  in  future  be  given  by  the  parish  council  or 
meeting,  as  the  case  may  be. 

Where  the  lands  have  been  acquired  by  a  parish,  not  only  for  the  purpose  of  the 
supply  of  material  for  the  repair  of  the  roads,  but  for  other  purposes  also,  section  48 
of  the  Act  of  1835  does  not  apjily,  and  in  order  to  sell  the  land,  when  the  materials 
are  exhausted  or  are  not  suitable,  and  the  land  is  not  available  for  the  other  pur- 
poses, recourse  mu.-5t  be  had  to  the  Exhausted  Parish  Lands  Act,  1876  (39  &  40  Vict, 
c.  62).  Under  this  Act  the  land  is  to  be  dealt  with  as  parish  property  under  the 
5  &  6  Will.  4,  c.  69,  and  the  5  &  6  Vict.  c.  18,  and  no  consent  of  justices  to  the  sale 
is  required. 

***** 

53.  Where  on  the  appainted  day  any  of  the  adoptive  Acts  is  in  Supplemental 
force  in  a  part  only  of  a  rural  parish,  the  existing  authority  under  the  provisions  as 
Act,  or  the  parish  meeting  for  that  part,  may  transfer  the  povv^ers,  duties, 
and  liabilities  of  the  authority  to  the  parish  council,  subject  to  any  con- 
ditions with  respect  to  the  execution  thereof  by  means  of  a  committee  as 
to  the  authority  or  parish  meeting  may  seem  fit,  and  any  such  conditions 
may  be  altered  by  any  such  parish  meeting. 

The  adoptive  Acts  are  enumerated  in  section  7  of  this  Act.  They  are  the  Lighting 
and  Watching  Act,  1833  ;  the  Baths  and  Washhouses  Acts,  1846  to  1882  ;  the  Burial 
Acts,  1852  to  1885  ;  the  Public  Improvement  Act,  1860  ;  and  the  Public  Libraries 
Act,  1892. 

(2.)  If  the  area  on  the  appointed  day  under  any  authority  under  any  of 
the  adoptive  Acts  will  not  after  that  day  be  comprised  within  one  rural 
parish,  the  powers  and  duties  of  the  authority  shall  be  transferred  to  the 
parish  councils  of  the  rural  parishes  wholly  or  partly  comprised  in  that 
area,  or,  if  the  area  is  partly  comprised  in  an  urban  district,  to  those 
parish  councils  and  the  district  council  of  the  urban  district,  and  shall, 
until  other  provision  is  made  in  pursuance  of  this  Act,  be  exercised  by  a 
joint  committee  appointed  by  those  councils.  Where  any  such  rural 
parish  has  not  a  parish  council  the  parish  meeting  shall,  for  the  purposes 
of  this  provision,  be  substitued  for  the  parish  council. 

The  difference  in  the  language  of  this  and  the  preceding  sub-section  is  noticeable. 
Under  sub-section  (1)  the  executive  authority  or  parish  meeting  "may  transfer  the 
powers,  duties,  and  liabilities  of  the  authority  under  this  sub-section  "  the  powers 
and  duties  of  the  authority  shall  be  transferred."  The  transfer  under  the  present 
enactment  is  compulsory,  not  permissive.  See  sub-section  (3),  infra,  and  section  67, 
post,  as  to  the  effect  of  this  transfer. 

This  sub-section  has  an  extensive  application.  In  many  instances  before  tlie 
passing  of  this  Act  a  parish  was  partly  in  an  urban  district.  That  part  is  now, 
speaking  generally,  a  separate  parish  with  a  parish  council  in  the  rural  portion.  In 
such  cases  the  provisions  of  this  sub-section  apply,  and  the  ]oowers  and  duties  of  the 
commissioners  or  other  authority  under  the  adoptive  Act  pass  upon  the  appointed 
day  to  the  governing  bodies  of  ihe  areas  which  are  wholly  or  partly  comprised  in  the 
area  under  the  adoptive  Act.  These  governing  bodies  are,  in  the  case  of  a  rural 
parish  wholly  or  jaartly  comprised  in  the  area  under  the  adoptive  Act,  the  parish 
council,  where  it  exists,  and  where  it  does  not  exist,  tlie  parish  meeting  ;  in  the  case 
of  an  urban  district  comprising  part  of  the  area  under  the  adoptive  Act,  the  i;rban 
district  council. 

The  bodies  to  whom  these  powers  and  duties  are  jointly  transferred  are  required  to 
appoint  a  joint  committee  to  act  in  tlie  exercise  and  performance  of  them.  It  seems 
that  the  provision  of  section  57,  post,  as  to  the  powers  which  may  be  exercised  by 
joint  committees,  will  not  apply  to  a  joint  committee  appointed  to  exercise  the 
definite  powers  which  are  entrusted  to  them  by  this  sub-section  ;  such  a  committee 
will  have  all  the  powers  of  the  authority  under  the  adoptive  Act. 

The  present  provision  is  not  intended  to  be  permanent  ;  it  is  to  hold  good  "  until 
other  provision  is  made  in  pursuance  of  this  Act."    The  reference  seems  to  be  to  the 
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Note  to  power  given  by  sub-section  (4),  posi,  to  a  county  council  to  alter  the  boundaries  of  an 
Section  53.  area  under  the  adoptive  Act ;  but  where  on  the  appointed  day  such  an  area  extends 
into  several  rural  parishes  or  iirban  districts,  it  will  probably  be  found  a  matter  of 
great  difficulty  to  bring  it  within  the  area  of  one  governing  body,  and  the  execution 
of  adoptive  Acts  by  means  of  a  joint  committee  will  probably  prove  a  more  permanent 
arrangement  than  seems  to  have  been  contemplated  by  the  framers  of  the  Act. 

(3.)  The  property,  debts,  and  liabilities  of  any  authority  under  any  of 
the  adoptive  Acts  whose  powers  are  transferred  in  pursuance  of  this  Act 
shall  continue  to  be  the  property,  debts,  and  liabilities  of  the  area  of  that 
authority,  and  the  proceeds  of  the  property  shall  be  credited,  and  the 
debts  and  liabilities  and  the  expenses  incurred  in  respect  of  the  said 
powers,  duties,  and  liabilities,  shall  be  charged  to  the  account  of  the  rates 
or  contributions  levied  in  that  area,  and  where  that  area  is  situate  in 
more  than  one  parish  the  sums  credited  to  and  paid  by  each  parish  shall 
be  apportioned  in  such  manner  as  to  give  effect  to  this  enactment. 

This  obscurely-worded  clause  must  be  interpreted  in  the  light  of  section  67,  post, 
p.  759.  The  meaning  seems  to  be  that  when  a  parish  council  (under  sub-section  (1)) 
or  the  governing  bodies  mentioned  in  sub-section  (2)  become  invested  with  the  powers 
and  duties  of  a  previously  existing  authority  under  an  adoptive  Act,  the  benefit  and 
the  burden  of  the  property,  debts,  and  liabilities  of  the  siiperseded  authority  are  to 
remain  the  benefit  and  burden  of  the  area  of  that  authority.  Where  that  area  is  a 
part  of  a  rural  parish  and  a  transfer  has  been  made  under  sub-section  (1),  the  parish 
council  will  be  the  authority  for  the  execution  of  the  Act,  but  the  expenses  of  the 
execution  will  be  paid  out  of  the  rate  levied  under  the  adoptive  Act  upon  the  part 
of  the  parish  which  has  adopted  it,  and  not  owt  of  a  rate  levied  upon  the  whole 
parish.  On  the  other  hand,  the  income  (if  any)  arising  out  of  the  execution  of  the 
adoptive  Act  will  go  in  reduction  of  the  rate  under  the  adoptive  Act,  and  not  in 
augmentation  of  the  general  revenues  of  the  parish.  Where  the  area  under  the 
adoptive  Act  is  made  up  of  parts  of  different  parishes  (whether  rural  or  not),  the 
execiitive  authority  will  be  the  bodies  mentioned  in  sub-section  (2),  acting  by  their 
joint  committee.  The  rate  will  be  levied  as  before  the  transfer  i;pon  the  area  which 
has  adopted  the  Act,  each  jjart  of  a  parish  contributiug  its  apportioned  part  and 
having  credited  to  it  its  apportioned  share  of  the  revenue  arising  under  the  Act. 
No  provision  is  made  by  this  Act  as  to  how  the  apportionment  is  to  be  made  in  these 
cases,  but  it  may  be  presumed  that  it  may  be  made  by  the  authority  for  the  execution 
of  the  adoptive  Act  upon  the  basis  of  rateable  value. 

It  may  be  mentioned  here  that  by  the  Local  Government  Act,  1888,  s.  100  (which  is 
incorporated  with  this  Act,  by  section  75,  post),  the  expression  "  liabilities  "  includes 
liability  to  any  proceeding  for  enforcing  any  duty  or  for  punishing  the  breach  of  any 
duty,  and  includes  all  debts  and  liabilites  to  which  any  authority  are  or  would 
but  for  that  Act  be  liable  or  subject  to,  whether  accrued  due  at  the  date  of  the 
transfer  or  subsequently  accruing,  and  includes  any  obligation  to  carry  or  apply  any 
money  to  any  sinking  fund  or  to  any  particular  purpose. 

Agreements  may  be  made  under  section  68,  post,  p.  760,  as  to  the  adjustment  of 
property  and  liabilities  between  the  authorities  interested,  and  questions  as  to  the 
transfer  of  powers,  duties,  and  liabilities  may  be  determined  summarily  by  the  High 
Court  under  section  70,  post,  p.  762. 

(4.)  The  county  council  on  the  application  of  a  parish  council  may,  by 
order,  alter  the  boundaries  of  any  such  area  if  they  consider  that  the 
alteration  can  properly  be  made  without  any  undue  alteration  of  the 
incidence  of  liability  to  rates  and  contributions  or  of  the  right  to  pro- 
perty belonging  to  the  area,  regard  being  had  to  any  corresponding 
advantage  to  persons  subject  to  the  liability  or  entitled  to  the  right. 

It  is  to  be  noticed  that  the  powers  of  a  county  council  under  this  sub-section  can 
only  be  exercised  upon  the  apfilication  of  a  parish  coimcil.  No  power  to  apply  is 
given  to  a  district  council  unless  an  order  is  first  made  under  section  33,  ante,  p.  730, 
giving  it  the  power  of  a  parish  council  under  this  sub-section. 
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(!•)  Where  a  new  borough  is  created,  or  any  other  new  urban  Section  54. 
district  is  constituted,  or  the  area  of  an  urban  district  is  extended,  then —  Effefron 

(a.)  As  respects  any  rural  parish  or  part  of  a  rural  pai'ish  which  will  parish  council 
be  comprised  in  the  borough  or  urban  district,  provision  shall  ^  yl-ban'^"*'"'^ 
be  made,  either  by  the  constitution  of  a  new  parish,  or  by  the  district, 
annexation  of  the  parish  or  parts  thereof  to  another  parish  or 
parishes,  or  otherwise,  for  the  appointment  of  overseers  and 
for  placing  the  parish  or  part  in  the  same  position  as  other 
parishes  in  the  borough  or  district,  and 

(l>.)  As  respects  any  parish  or  part  which  remains  rural,  provision 
shall  be  made  for  the  constitution  of  a  new  parish  council  for 
the  same,  or  for  the  annexation  of  the  parish  or  part  to  some 
other  parish  or  parishes,  or  otherwise  for  the  government  of 
the  parish  or  part,  and 

(c.)  Provision  shall  also  where  necessary  be  made  for  the  adjustment 
of  any  property,  debts,  and  liabilities  affected  by  the  said 
creation,  constitution,  or  extension. 

A  new  borough  is  created  by  charter  of  the  Queen  in  Council  under  Part  XI.  of 
the  Municiijal  Corporations  Act,  1882.  A  new  urban  district  other  than  a  borough 
is  created  by  order  of  the  county  council  confirmed  hj  the  Local  Government  Board 
under  section  57  of  the  Local  Government  Act,  1888.  Under  the  same  section  and 
in  the  same  manner  the  area  of  an  urban  district  other  than  a  borough  may  be 
extended.  The  boundaries  of  a  borough  may  be  extended  under  section  54  of  the 
same  Act  by  provisional  order  of  the  Local  Government  Board  confirmed  by  Act  of 
Parliament. 

The  necessary  consequence  of  creating  or  extending  an  urban  district  (unless  the 
newly-included  part  is  already  part  of  an  url^an  district)  is  to  take  in  all,  or  part  of 
one  or  more  rui-al  parishes.  Such  parts  are  by  the  order  to  be  made  separate 
parishes,  or  are  to  be  annexed  to  parishes  already  within  the  borough  or  district, 
and  provision  is  to  be  made  for  the  appointment  of  overseers  as  stated  in  the  text. 
Similar  provision  is  to  be  made  for  the  remainder  of  a  rural  parish,  of  which  part 
has  been  taken  into  the  borough  or  district.  And  where  necessary  there  is  to  be  an 
adjustment  of  property,  debts,  and  liabilities. 

(2.)  The  provision  aforesaid  shall  be  made — 

(a.)  Where  a  new  borough  is  created,  by  a  scheme  under  section 

two  hundred  and  thirteen  of  the  Municipal  Corporations  Act,  45  &  i&  Vict. 
1882;  (a) 

(h.)  Where  any  other  new  urban  district  is  constituted  by  an  order  of 

the  county  council  under  section  fifty-seven  of  the  Local  51  &  52  Vict. 
Government  Act,  1888  ; 

(c.)  Where  the  area  of  an  urban  district  is  extended,  by  an  order  of 
the  Local  Government  Board  under  section  fifty-four,  or  of  the 
county  council  under  section  fifty-seven,  as  the  case  may  be, 
of  the  Local  Government  Act,  1888.(6) 

(a)  Under  .section  21.3  of  the  Municipal  Corporations  Act,  1882,  the  committee  of 
council  may  settle  a  scheme  for  the  adjustment  of  the  jjowers,  rights,  privileges, 
franchises,  duties,  projierty,  and  liabilities  of  any  then  existing  local  authority 
whose  district  com]jrises  the  whole  or  part  of  the  area  of  that  borough,  either  with  or 
without  any  adjoining  or  other  inlace,  and  also  of  any  officer  of  that  airthority.  The 
scheme  so  made  is  to  provide  for  the  matters  mentioned  in  the  preceding  sub-section. 

(h)  See  the  sections  referred  to,  ante,  p.  516. 

(3.)  Where  the  area  of  an  urban  district  is  diminished  this  section 
shall  apply  with  the  necessary  modifications. 

This  will  generally  happen  when  a  bororigh  is  extended  so  as  to  include  part  of 
another  urban  district.  It  is  unlikely  that  any  part  of  an  urban  district  will  be 
made  rural.  When  the  sub-section  appligs^^hgj^pjer  or  scheme  must  make  a  provision 
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Note  to  correspondiug  to  those  contained  in  sub-section  (1),  with  such  modifications  as  are 
Section  54.  necessary  to  make  that  sub-section  applicable  to  an  urban  parish. 

Power  to  55.  .... 

of  dk^trict^or  ^^-^  district  coimcil  may,  with  the  sanction  of  the  county  council, 
parish.  change  their  name  and  the  name  of  their  district. 

In  the  case  of  a  district  council,  that  council  itself  is  the  body  to  decide  whether 
the  name  shall  be  changed  or  not ;  but  the  consent  of  the  county  council  is  necessary 
to  give  effect  to  the  Avishes  of  the  inferior  authority.  Formerly  a  local  board  might, 
with  the  sanction  of  the  Local  Government  Board,  change  its  name  under  section  311 
of  the  Public  Health  Act,  1875,  ante,  p.  409. 

(4.)  Every  change  of  name  made  in  pursuance  of  this  section  shall 
be  published  in  such  manner  as  the  authority  authorising  the  change 
may  direct,  and  shall  be  notified  to  the  Local  Government  Board. 

The  authorising  authority  will,  it  seems,  be  in  all  cases  the  county  council. 

(5.)  Any  such  change  of  name  shall  not  affect  any  rights  or  obliga- 
tions of  any  parish,  district  council,  authority,  or  person,  or  render 
defective  any  legal  proceedings,  and  any  legal  proceedings  may  be 
continued  or  commenced  as  if  there  were  no  change  of  name. 

As  to  the  transfer  of  stock  standing  in  the  name  of  a  district  council  upon  a  change 
of  name  under  this  Act,  see  58  &  59  Vict.  c.  32,  post. 

parTsh  Orudis-*  O-'^       parish  or  district  council  may  appoint  committees  con- 

trict  councils,  sisting  either  wholly  or  partly  of  members  of  the  council,  for  the 
exercise  of  any  powers  which,  in  the  opinion  of  the  council,  can  be 
properly  exercised  by  committees,  but  a  committee  shall  not  hold  office 
beyond  the  next  annual  meeting  of  the  council,  and  the  acts  of  every 
such  committee  shall  be  submitted  to  the  council  for  their  approval. 

Provided  that  where  a  committee  is  appointed  by  any  district  council 
for  any  of  the  purposes  of  the  Public  Health  Acts  or  Highways  Acts,  the 
council  may  authorise  the  committee  to  institute  any  proceeding  or  do  any 
act  which  the  council  might  have  instituted  or  done  for  that  purpose 
other  than  the  raising  of  any  loan  or  the  making  of  any  rate  or  contract. 

This  proAision  applies  to  all  parish  councils  and  to  rural  district  councils,  and  to  the 
councils  of  urban  districts  other  than  boroiighs  (sub- section  (4) ).  So  far  as  it  relates 
to  district  councils,  it  is  in  substitution  for  sections  200  and  201  (ante,  pp.  272,  273) 
of  the  Public  Health  Act,  1875,  which  are  repealed  by  this  Act  (see  Schedule  II.)  ; 
the  latter  section  entirely,  the  former  except  so  far  as  it  applies  to  boroughs. 

Under  the  new  provision  the  constitution  of  these  committees  of  district  councils 
is  altered  ;  they  need  no  longer  consist  exclusively  of  members  of  the  council,  and, 
of  course,  there  is  no  reference  to  ex  officio  guardians,  who  will  no  longer  exist  after 
the  appointed  day  (section  20,  sub-section  (1),  ante). 

The  effect  of  the  proviso  upon  the  earlier  j)art  of  the  clause  is  not  quite  clear,  but  it 
appears  that  the  district  council  may  delegate  to  the  committee  any  of  their  powers, 
and  any  delegated  power  may  be  exercised  by  the  committee  as  if  they  were  the  district 
council,  as  the  case  may  be,  but  the  acts  of  the  committee  will  always  require  the 
approval  of  the  council  which  appointed  it,  and  will  not  be  valid  until  that  approval  has 
been  obtained.  An  exception  to  this  rule  is  made  by  the  proviso  in  cases  where  a  district 
council  appoints  a  committee  for  purposes  of  the  Public  Health  or  Highway  Acts  ; 
in  such  cases  the  district  council  may  authorise  the  connnittee  to  institute  certain 
proceedings  or  to  do  certain  acts,  and  in  respect  of  such  proceedings  or  acts  no  sub- 
sequent confirmation  by  the  district  council  will  be  required.  But  no  such  authorisa- 
tion is  to  be  given  with  respect  to  raising  loans  or  making  rates  or  contracts.  All 
committees  will  retire  at  the  next  annual  meeting  after  their  ai^pointment.  The 
annual  meeting  of  a  district  council  is  to  be  held  as  soon  as  may  be  after  the  15th 
April  (section  59,  sub-section  (1),  post,  p.  755,  and  Public  Health  Act,  1875,  s.  199, 
and  First  Schedule,  Part  (1),  Rule  (11),  ayite,  p.  428). 
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(3.)  With  respect  to  committees  of  parish  and  district  councils  the  Section  56. 
provisions  in  the  First  Schedule  to  this  Act  shall  have  effect. 

Part  4  of  the  First  Schedule  deals  with  the  proceedings  of  committees  of  parish  or 
district  councils,  but  merely  empowers  the  appointing  council  to  frame  regulations 
as  to  the  quorum,  jDroceedings,  place  of  meeting,  and  area  of  authority  of  a  com- 
mittee, and  subject  to  such  regulations  enables  a  committee  to  regulate  its  own 
quorum,  proceedings,  and  place  of  meeting,  and  gives  a  second  or  casting  vote  to  the 
chairman  of  the  committee.    See  Schedule  I.,  Part  4,  post,  p.  774. 

The  rules  applicable  to  committees  of  local  authorities  contained  in  Schedule  I.  of 
the  Public  Health  Act,  1875,  are  repealed  by  this  Act.    See  Schedule  II,, post,  p.  775, 

(4,)  This  section  shall  not  apply  to  the  council  of  a  borough. 

Section  200  of  the  Public  Health  Act,  1875  (ante,  p.  272),  still  applies  to  the 
appointment  of  committees  by  councils  of  boroughs. 

57.  (!•)  A  parish  or  district  council  may  concur  with  any  other 
parish  or  district  council  or  councils  in  appointing  out  of  their  respective  <^°™'^i**^^^- 
bodies  a  joint  committee  for  any  purpose  in  respect  of  which  they  are 
jointly  interested,  and  in  conferring,  with  or  without  conditions  or 
restrictions,  on  any  such  committee  any  powers  which  the  appointing 
council  might  exercise  if  the  purpose  related  exclusively  to  their  own 
parish  or  district. 

Under  this  sub-section  joint  committees  may  be  appointed  by  two  or  more  district 
councils,  by  two  or  more  parish  councils,  and  by  any  number  of  parish  and  district 
councils  for  any  purpose  in  which  the  appointing  councils  are  jointly  interested. 
Such  jjurposes  are  numerous,  and  amongst  many  others  which  might  be  mentioned 
are  the  inter-communication  of  the  sewers  of  adjoining  districts  which  may  be  the 
subject  of  agreement  between  district  councils  (Public  Health  Act,  1875,  s.  28,  a.nte, 
p.  60) ;  the  supply  of  watei"  by  one  district  council  to  the  council  of  an  adjoining 
district  (ib.,  section  61,  ante,  j).  87)  ;  and  the  protection  of  rights  of  way  (ante,  p.  725, 
section  26) ;  the  exercise  by  the  council  of  a  parish  of  any  power  which  is  exercis- 
able outside  that  parish,  such  as  the  acquisition  of  a  right  of  way  (section  8,  sub- 
section (1),  (g),  ante,  p.  703)  ;  the  doing  or  contributing  to  the  expense  of  doing  any 
of  the  matters  specified  in  section  8  (see  section  8,  sub-section  (1),  (k))  ;  the  adoption 
or  rejection  of  plans  for  the  sewerage  or  water  supply  of  a  parish  which  are  under 
the  consideration  of  a  district  council  (see  section  16,  sub-section  (3),  and  note, 
ante,  p.  714). 

It  will  be  noticed  that  very  large  powers  may  be  conferred  upon  a  joint  committee 
by  the  appointing  councils  under  the  present  clause. 

(2.)  Provided  that  a  council  shall  not  delegate  to  any  such  committee 
any  power  to  borrow  money  or  make  any  rate. 

It  will  be  observed  that  the  power  to  make  contracts  is  not  reserved,  as  it  is  in  the 
case  of  a  committee  authorised  by  a  district  council  to  exercise  their  powers  under 
the  Public  Health  or  Highway  Acts  (section  56,  sub-section  (1) ). 

(3.)  A  joint  committee  appointed  under  this  section  shall  not  hold 
office  beyond  the  expiration  of  fourteen  days  after  the  next  annual 
meeting  of  any  of  the  county  councils  who  appointed  it. 

As  to  the  annual  meetings  of  district  councils,  see  note  to  section  56,  sub-section  (1), 
ante. 

The  period  of  fourteen  days  mentioned  in  the  text  is,  it  is  presumed,  considered 
sufficient  to  provide  against  a  joint  committee  holding  office  after  the  annual  meeting 
of  any  of  the  councils  who  appointed  it. 

(4.)  The  costs  of  a  joint  committee  under  this  section  shall  be  defrayed 
by  the  councils  by  whom  it  is  appointed  in  such  proportions  as  they  may 
agree  upon,  or  as  may  be  determined  in  case  of  difference  by  the  county 
council. 

3  c 
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Section  57.  (5.)  Where  a  parish  council  can  under  this  Act  be  required  to  appoint 
a  committee  consisting  partly  of  members  of  the  council  and  partly  of 
other  persons,  that  requirement  may  also  be  made  in  the  case  of  a  joint 
committee,  and  shall  be  duly  complied  with  by  the  parish  councils 
concerned  at  the  time  of  the  appointment  of  such  committee. 
The  reference  is  to  section  56,  sub-section  (2),  ante. 

Where  a  parish  council  is  about  to  join  in  appointing  a  joint  committee  with  power 
to  perform  duties  in  relation  to  a  part  of  the  parish  having  a  defined  boundary  and 
separate  interests,  the  council  will  be  bound,  upon  the  request  of  a  parish  meeting 
held  for  the  part,  to  appoint  a  representative  or  -representatives  of  that  part  to  sit 
upon  the  joint  committee. 


Audit  of 
accounts  of 
district  and 
parish 
councils  and 
inspection. 


58.  The  accounts  of  the  receipts  and  payments  of  parish  and 
district  councils,  and  of  parish  meetings  for  parishes  not  having  parish 
councils,  and  their  committees  and  officers,  shall  be  made  up  yearly  to 
the  thirty-first  day  of  March,  or  in  the  case  of  accounts  which  are 
required  to  be  audited  half-yearly,  then  half-yearly  to  the  thirtieth  day 
of  September  and  the  thirty-first  day  of  March  in  each  year,  and  in  such 
form  as  the  Local  Government  Board  prescribe. 

The  accounts  m  a  borough  are  audited  half-yearly  under  the  Municipal  Corpora- 
tions Act,  1882,  s.  26,  and  this  applies  to  the  accounts  of  the  corporation  as  urban 
sanitary  authority.    See  the  Public  Health  Act,  1875,  s.  246,  ante,  p.  325. 

The  accounts  of  an  urban  authority  other  than  the  council  of  a  borough  are 
yearly  audited  under  the  Public  Health  Act,  1875,  s.  246,  ante,  p.  325. 

The  accounts  of  a  board  of  guardians  are  audited  half-yearly  (General  Order  for 
Accounts,  14th  January,  1867),  and  this  is  applied  to  the  guardians  in  their  capacity 
as  rural  sanitary  authority  (Public  Health  Act,  1875,  s.  248,  ante,  p.  331).  No 
alteration  is  made  by  this  Act  in  this  respect.    See  the  next  sub-section. 

(2.)  The  said  accounts  shall,  except  in  the  case  of  accounts  audited  by 
the  auditors  of  a  borough  (but  inclusive  of  the  accounts  of  a  joint 
committee  appointed  by  a  borough  council  with  another  council  not  being 
a  borough  council),  be  audited  by  a  district  auditor,  and  the  enactments 
relating  to  audit  by  district  auditors  of  accounts  of  urban  sanitary 
authorities  and  their  officers,  and  to  all  matters  incidental  thereto  and 
consequential  thereon,  shall  apply  accordingly,  except  that  in  the  case  of 
the  accounts  of  rural  disti'ict  councils,  their  committees  and  officers, 
the  audit  shall  be  half-yearly  instead  of  yearly. 

The  principal  enactments  here  incorporated  are  those  contained  in  the  Public 
Health  Act,  1875,  s.  247,  ante,  p.  326,  and  s.  250,  ante,  p.  332,  as  amended  by  the 
District  Auditors  Act,  1879, 2}ost,  section  5  of  which  provides  that  the  Local  Govern- 
ment Board  may  make  the  necessary  regulations  as  to  the  audit  of  accounts. 

The  Acts  relating  to  district  auditors  are  7  &  8  Vict.  c.  101,  ss.  32—36  ;  11  &  12 
Vict.  c.  91,  ss.  4—9  ;  12  &  13  Vict.  c.  103,  ss.  9,  11  ;  29  &  30  Vict.  c.  113,  ss.  5—7  ; 
42  Vict.  c.  6.    These  Acts  are  set  out  in  full  in  the  Appendix,  post. 

The  joint  committees  referred  to  in  the  text  are  those  which  may  be  appointed 
under  sections  53  and  57,  ante.  The  accounts  of  such  a  joint  committee  will  be 
audited  by  the  district  auditors,  even  when  one  of  the  councils  is  that  of  a  borough. 

(3.)  The  Local  Government  Board  may,  with  respect  to  any  audit  to 
which  this  section  applies,  make  rules  modifying  the  enactments  as  to 
publication  of  notice  of  the  audit  and  of  the  abstract  of  accounts  and  the 
report  of  the  auditor. 

This  provision  will  enable  the  Local  Government  Board  to  modify  the  enactments 
contained  in  the  Public  Health  Act,  1875,  s.  247,  sub-sections  (3),  (4),  and  (10). 
See  the  text  of  these  sub-sections,  ante,  p.  326. 

****** 
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(5.)  Every  parochial  elector  of  a  parish  in  a  rural  district  may,  at  all  Section  58i 
reasonable  times,  without  payment,  inspect  and  take  copies  of  and 
extracts  from  all  books,  accounts,  and  documents  belonging  to  or  under 
the  control  of  the  district  council  of  the  district. 

This  sub-section  applies  to  the  books,  &c.,  under  the  control  of  the  rural  district 
council.  It  will  be  observed  that  no  penalty  is  imposed  for  refusal  to  permit  or 
hindering  inspection. 

59.         Section  one  hundred  and  ninety-nine  and  Schedule  I.  of  Supplemental 
the  Public  Health  Act,  1875,  so  far  as  that  schedule  is  unrepealed  (which  P^°^^^^^°"^^  ^'^ 
relate  to  the  meetings  of  urban  authorities,  and  to  the  meetings  and  pro-  couilciir'' 
ceedings  of  local  boards),  shall  apply  in  the  case  of  every  urban  district  38  &  39  Vict, 
council  other  than  a  borough  council  and  of  every  rural  district  council  55. 
and  board  of  guardians,  as  if  such  district  council  or  board  were  a  local 
board,  except  that  the  chairman  of  the  council  or  board  may  be  elected 
from  outside  the  councillors  or  guardians. 

See  section  199  of  the  Public  Health  Act,  1875,  ante,  p.  271,  and  Part  (1)  of  the 
First  Schedule  to  that  Act,  ante,  p.  426. 

The  provision  in  the  text  applies  those  rules  and  also  the  enactment  contained  in 
section  199  as  to  the  meetings  of  urban  authorities  to  all  district  councils,  urban  and 
rural  (except  the  council  of  a  borough). 

A  variation  is  made  to  Rule  3  of  Part  (1)  of  the  First  Schedule  above  mentioned  ; 
under  that  rule  a  local  board  is  to  appoint  at  their  annual  meeting  one  of  their 
number  to  be  chairman  for  one  year  at  all  meetings  at  which  he  is  present.  The 
chairman  of  a  district  council  or  board  of  guardians  may  be  elected  from  outside  the 
councillors  or  guardians.  This  has  already  been  enacted  as  regards  boards  of 
guardians  and  rural  district  councils  {ante,  pp.  717,  721,  section  20,  sub-section  (7), 
section  24,  sub-section  (4) ) ;  but  tlie  provision  in  the  text  extends  to  the  chairmen  of 
urban  district  councils  (other  than  councils  of  boroughs). 

(2.)  Any  urban  district  council  other  than  a  borough  council,  and  any 
rural  district  council  and  board  of  guardians  may,  if  they  think  fit, 
appoint  a  vice-chairman  to  hold  office  during  the  term  of  office  of  the 
chairman,  and  the  vice-chairman  shall,  in  the  absence  or  during  the 
inability  of  the  chairman,  have  the  powers  and  authority  of  the  chairman. 

Under  section  20,  sub-section  (7),  power  has  already  been  given  to  a  board  of 
guardians  to  elect  a  vice-chairman  from  outside  their  own  body.  It  is  not  clear  that 
this  power  has  been  extended  to  rural  district  councils  by  section  24,  sub-section  (4), 
and  no  similar  jirovision  is  made  by  section  23,  whicli  deals  with  the  constitution  of 
urban  district  councils.  Under  the  present  clause,  however,  it  is  clearly  competent 
for  any  of  these  bodies  to  appoint  a  vice-cliairnian,  but  whether  (except  in  tlie  case  of 
guardians)  he  may  be  appointed  from  outside  is  doubtful.  A  vice-chairman  so 
appointed  will  retire  at  tlie  expiration  of  the  chairman's  year  of  office. 

(3.)  Any  rural  district  council  shall  be  entitled  to  use  for  the  purpose 
of  their  meetings  and  proceedings  the  board  room  and  offices  of  any 
board  of  guardians  for  the  union  comprising  their  district  at  all  reason- 
able hours,  and  if  any  question  arises  as  to  what  hours  are  reasonable,  it 
may  be  determined  by  the  Local  Government  Board. 

The  object  of  this  provision  is  to  enable  the  rural  district  council  to  ineet  at  the 
board  room  of  the  guardians  in  the  same  manner  as  the  rural  sanitary  authority  of 
tlie  union  have  hitherto  done. 

****** 

(5.)  If  any  district  council,  other  than  a  borough  council,  become 
unable  to  act,  whether  from  failure  to  elect  or  otherwise,  the  county 
council  of  the  county  in  which  the  district  is  situate  may  order  elections 

3  c  2 
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Section  59.  to  be  held  and  may  appoint  persons  to  form  the  district  council  until  the 
newly  elected  members  come  into  office. 

It  does  not  appear  that  tlie  power  of  the  county  council  under  tliis  clause  can  be 
exercised  by  a  joint  committee  of  county  councils  where  the  district  is  situate  in 
more  than  one  county,  as  may  in  exceptional  circumstances  be  the  case  (section  36, 
sub-section  (1),  ante,  p.  733). 

(6.)  Nothing  in  this  Act  shall  affect  any  powers  of  the  Secretary  of 
f  22  ^^^^^  ^^^^^^       ^^^^^^  Health  Supplemental  Act  for  Aldershot,  1857,  or 

the  position  of  persons  nominated  under  those  powers. 

Under  the  Pviblic  Health  Supplemental  Act  for  Aldershot,  1857,  the  Secretary  of 
State  for  War  has  power  to  nominate  from  time  to  time  three  members  of  the  local 
board  of  health  in  addition  to  the  elected  members  of  that  body.  This  power  is 
retained, 

Miscellaneous. 

Supplemental      QO.  (!•)  The  council  of  each  coimty  may,  from  time  to  time,  by 
provisions  as   order,  fix  or  alter  the  number  of  guardians  or  rural  district  councillors 
o  guai  1  ns.  elected  for  each  parish  within  their  county,  and  for  those  purposes 

may  exercise  powers  of  adding  parishes  to  each  other  and  dividing  parishes 
into  wards,  similar  to  those  which  by  the  Acts  relating  to  the  relief  of 
the  poor  are,  for  the  purpose  of  the  election  of  guardians,  vested  in  the 
Local  Government  Board. 

The  power  to  fix  and  alter  the  number  of  guardians  has  hitherto  exclusively 
belonged  to  the  Local  Government  Board  under  4  &  5  Will.  4,  c.  76,  s.  38,  and  7  &  8 
Vict.  c.  101,  s.  18.  The  same  body  derived  their  power  of  adding  parishes  to  each 
other  from  31  &  32  Vict.  c.  122,  s.  6.  That  section  provides  that  the  Local  Govern- 
ment Board  may  by  order  add  any  parish  in  a  union,  the  population  of  which, 
according  to  the  last  census,  does  not  exceed  300,  and  the  annual  rateable  value  of 
which  does  not  exceed  the  average  rateable  value  of  the  parishes  in  the  same  union, 
according  to  the  valuation  lists  in  force  for  the  time  being,  to  some  adjoining  parish 
in  the  same  union  for  the  purpose  of  the  election  of  guardians.  By  39  &  40  Vict, 
c.  61,  s.  12,  the  Local  Government  Board  may  by  their  order  divide  any  parish  into 
wards  for  the  election  of  guardians,  and  determine  the  number  of  guardians  to  be 
elected  for  every  such  ward,  having  due  regard  to  the  value  of  the  rateable  property 
therein ;  and  each  such  ward  is,  for  the  purposes  of  such  election,  to  be  deemed  a 
separate  parish  except  so  far  as  the  Board  may  otherwise  order. 

These  powers  are  by  the  text  conferred  on  the  county  council  or  on  the  joint 
committee  in  the  cases  mentioned  in  sub-section  (3). 

(2.)  The  council  of  each  county  may  for  the  purpose  of  regulating 
the  retirement  of  guardians  or  rural  district  councillors,  in  cases  where 
they  retire  by  thirds,  and  in  order  that  as  nearly  as  may  be  one  third  of 
the  persons  elected  as  guardians  for  the  union,  and  one  third  of  the 
persons  elected  as  rural  district  councillors  for  the  district,  shall  retire  in 
each  year,  direct  in  which  year  or  years  of  each  triennial  period  the 
guardians  or  district  councillors  for  each  parish,  ward,  or  other  area  in 
the  union  or  rural  district  shall  retire. 

Guardians  and  rural  district  councillors  will  retire  by  thirds  unless  an  order  is 
made  for  their  simultaneous  retirement  under  section  20,  sub-section  (6),  ante,  p.  717. 
As  each  parish,  ward,  or  group  of  united  parishes  will  not  have  three  guardians  or 
councillors,  but  some  may  have  more  and  others  less  than  that  number,  it  is  necessary 
to  provide  for  the  years  in  which  the  guardians  or  councillors  of  each  parish  will 
retire.  Thus,  in  a  parish  having  only  one  guardian,  the  election  of  a  guardian  can 
take  place  only  once  in  three  years,  though  in  a  parish  with  three  there  may  be  one 
retirement  every  year. 
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(3.)  Where  a  poor  law  union  is  situate  in  more  than  one  county,  the  Section  60. 
power  under  this  section  of  fixing  or  altering  the  number  of  guardians 
or  rural  district  councillors,  and  of  regulating  the  retirement  of  guardians 
and  of  district  councillors,  shall  be  exercised  by  a  joint  committee  of  the 
councils  of  the  counties  concerned,  but  if  any  of  those  councils  do  not, 
within  two  months  after  request  from  any  other  of  them,  appoint 
members  of  such  joint  committee,  the  members  of  the  committee  actually 
appointed  shall  act  as  the  joint  committee. 

Provided  that  if  any  order  under  this  sub-section  is,  within  six  weeks 
after  the  making  thereof,  objected  to  by  any  of  the  county  councils  con- 
cerned, or  by  any  committee  of  any  of  those  councils  authorised  in  that 
behalf,  it  shall  be  of  no  effect  until  confirmed  by  the  Local  Government 
Board. 

Although  the  area  of  a  poor  law  union  may  he  altered  under  section  36,  suh- 
section  (6),  ante,  p.  734,  the  general  scheme  of  the  Act  is  to  leave  the  area  of  the 
union  untouched  even  when  it  extends  into  two  counties.  But  in  that  case,  it  is 
necessary  that  the  powers  of  fixing  and  altering  the  number  of  guardians  and  rural 
district  councillors  and  of  regulating  the  retirement  of  guardians  and  rural  district 
councillors  should  be  exercised  by  the  county  councils  of  both  counties  into  which 
the  union  extends  ;  hence  the  necessity  of  a  joint  committee  to  act  for  the  entire 
imion.  It  is  to  be  observed  that  the  power  of  dividing  a  parish  into  wards  is  not 
given  to  the  joint  committee  ;  that  power  apparently  rests  with  the  council  of  the 
county  in  which  the  parish  is  situate. 

The  number  of  members  appointed  by  each  county  council  to  serve  on  the  joint 
committee  will  apparently  be  fixed  by  agreement . 

The  proviso  gives  in  effect  an  appeal  to  the  Local  Government  Board,  at  the 
instance  of  any  county  council  concerned,  or  any  committee  specially  authorised  by 
them  to  consider  the  orders  made  by  the  joint  committee  and  to  appeal  therefrom  if 
necessary. 

(4.)  Where  under  any  local  and  personal  Act  guardians  of  a  poor 
law  union  are  elected  for  districts,  whether  called  by  that  name  or  not, 
the  provisions  of  this  Act  with  respect  to  the  election  of  guardians  shall 
apply  as  if  each  of  the  districts  were  a  parish. 

In  a  few  unions  and  parishes  guardians  or  as  they  are  sometimes  called  governors 
of  the  poor  are  elected  uiider  local  acts.  Where  the  areas  for  which  separate  guardians 
are  elected  are  not  parishes,  they  are  to  be  deemed  parishes  so  that  the  county  council 
will  have  the  same  powers  for  the  purposes  of  the  election  of  guardians  for  such 
areas  as  if  they  were  parishes. 

^  ■Sjf'  ^it" 

61.  No  parish  meeting  or  meeting  of  a  parish  council,  or  of  a  district  meetin*g  of 
council,  or  of  a  board  of  guardians  shall  be  held  in  premises  licensed  parish  or  dis" 
for  the  sale  of  intoxicating  liquor,  except  in  cases  where  no  other  suitable  J,"^*^  ^^^"^^^ 
room  is  available  for  siich  meeting  either  free  of  charge  or  at  a  reason-  guardians, 
able  cost. 

_  62.         Where  there  is  in  any  arban  district,  or  part  of  an  urban  rermissive 
district,  any  authority  constituted  under  any  of  the  adoptive  Acts,  the  transfer  to 
council  of  that  district  may  resolve  that  the  powers,  duties,  property,  "ouncifof 
debts,  and  liabilities  of  that  authority  shall  be  transferred  to  the  council  powers  of 
as  from  the  date  specified  in  the  resolution,  and  upon  that  date  the  other 
same  shall  be  transferred  accordingly,  and  the  authority  shall  cease  to  ^'^t'lonties. 
exist,  and  the  council  shall  be  the  successors  of  that  authority. 

As  to  the  adoptive  Acts,  see  the  note  to  section  53,  sub-section  (1),  ante,  p.  749. 
The  present  provision  refers  only  to  a  case  where  one  of  those  Acts  has  beeu 


758 


THE  LOCAL  GOVEENMENT  ACT,  1894. 


Note  to  adopted  in  an  urban  district  or  part  of  an  iirban  district  before  the  appointed  day. 
Section  62.  The  transfer  is  to  be  effected  by  the  passing  of  a  resolution  by  the  urban  district  council. 

It  is  submitted  that  upon  such  a  transfer  being  effected  the  burden  of  the  expenses 
incurred  in  the  execution  of  the  adoptive  Act,  and  the  benefit  of  the  property  and 
income  applicable  to  or  arising  out  of  its  execution  will  remain  the  burden  and  the 
benefit  of  the  area  iinder  the  adoptiA^e  Act,  and  will  not  be  thrown  upon  or  enjoyed 
by  the  parts  of  the  urban  districts  which  have  not  adopted  the  Act.  See  note  to 
section  53,  sub-section  (3),  ante,  p.  750,  and  section  67,  post. 

(2.)  After  the  appointed  day  any  of  the  adoptive  Acts  shall  not  be 
adopted  for  any  part  of  an  nrban  district  without  the  approval  of  the 
council  of  that  district. 


Provisions  as  QS.  (!•)  Where  the  powers  of  a  district  council  are  by  virtue  of  a 
council*^  resolution  under  this  Act  transferred  to  a  county  council,  the  following 
acquiring       provisions  shall  have  effect : — 

powers  of  dis-  Notice  of  the  resolution  of  the  county  council  by  virtue  of  which 

tnct  council.  ^^le  transfer  is  made  shall  be  forthwith  sent  to  the  district 

council  and  to  the  Local  Government  Board  : 
(6.)  The  expenses  incurred  by  the  county  cotmcil  shall  be  a  debt 
from  the  district  council  to  the  county  council,  and  shall  be 
defrayed  as  part  of  the  expenses  of  the  district  council  in  the 
execution  of  the  Public  Health  Acts,  and  the  district  council 
shall  have  the  like  power  of  raising  the  money  as  for  the 
defraying  of  those  expenses  : 
(c.)  The  county  council  for  the  purpose  of  the  powers  transferred 
may  on  behalf  of  the  district  council  borrow  subject  to  the  like 
conditions,  in  the  like  manner,  and  on  the  security  of  the  like 
fund  or  rate,  as  the  district  council  might  have  borrowed  for 
the  purpose  of  those  powers  : 
{d.)  The  county  council  may  charge  the  said  fund  or  rate  with  the 
payment  of  the  principal  and  interest  of  the  loan,  and  the  loan 
with  the  interest  thereon  shall  be  paid  by  the  district  council 
in  like  manner,  and  the  charge  shall  have  the  like  effect,  as  if 
the  loan  were  lawfully  raised  and  charged  on  that  fund  or  rate 
by  the  district  council  : 
(e.)  The  county  council  shall  keep  separate  accounts  of  all  receipts 

and  expenditure  in  respect  of  the  said  powers  : 
(/.)  The  county  council  may  by  order  vest  in  the  district  council  all 
or  any  of  the  powers,  duties,  property,  debts,  and  liabilities  of 
the  county  council  in  relation  to  any  of  the  said  powers,  and 
the  property,  debts,  and  liabilities  so  vested  shall  be  deemed 
to  have  been  acquired  or  incurred  by  the  district  council  for 
the  purpose  of  those  powers. 

This  sub-section  will  apply  where  a  county  council  has  resolved  upon  the  complaint 
of  a  parish  council  of  the  default  of  a  district  council  that  the  duties  and  powers  of 
the  district  council  for  the  purpose  of  the  matter  complained  of  shall  be  transferred 
to  the  county  council  (section  16,  and  section  26,  sub-section  (4),  ante,  pp.  713,  726). 

As  to  the  manner  in  which  the  expenses  of  a  rural  district  council  are  to  be 
defrayed,  see  section  29,  and  notes,  ante,  p.  728.  It  would  seem  that  the  provisoes 
to  that  section  will  apply  to  the  expenses  to  which  the  present  sub-section  relates. 
It  will  be  remembered  that  a  complaint  of  a  parish  council  may  relate  to  a  default  of 
a  district  council  in  the  exercise  of  their  powers  as  highway  authority. 

As  to  the  borrowing  powers  of  a  rural  district  council,  see  notes  to  section  68,  sub- 
section (4),  post. 
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Clause  (/)  enables  the  county  council  to  hand  over  any  property  acquired  for  the 
purposes  of  the  exercise  of  the  powers  of  the  district  council  by  the  county  council, 
and  to  put  the  district  council  in  the  same  position  as  regards  powers,  duties,  debts, 
and  liabilities  relating  to  the  subject  matter  of  the  complaint,  as  if  the  powers  of  the 
district  council  had  been  exercised  by  that  council  in  the  first  instance,  and  no  com- 
plaint had  been  made. 

(2.)  Where  a  rural  district  is  situate  in  two  or  more  counties  a 
parish  council  complaining  under  this  Act  may  complain  to  the  county 
council  of  the  county  in  which  the  parish  is  situate,  and  if  the  subject- 
matter  of  the  complaint  affects  any  other  county  the  complaint  shall  be 
referred  to  a  joint  committee  of  the  councils  of  the  counties  concerned, 
and  any  question  arising  as  to  the  constitution  of  such  joint  committee 
shall  be  determined  by  the  Local  Government  Board,  and  if  any  members 
of  the  joint  committee  are  not  appointed  the  members  who  are  actually 
appointed  shall  act  as  the  joint  committee. 

"Where  a  complaint  is  referred  to  a  joint  committee  of  county  councils  under  this 
sub-section,  it  appears  that  that  joint  committee  will  have  power  to  determine 
whether  or  not  any  action  is  to  be  taken  in  the  matter  of  the  complaint,  and  whether 
if  action  is  to  be  taken  it  is  to  be  taken  by  the  method  of  taking  over  the  powers  of 
the  defaulting  district  council,  or  by  the  method  of  compelling  that  council  to 
perform  the  duty  in  respect  of  which  the  complaint  is  made,  see  note  to  section  16, 
ante,  p.  713. 

The  body  to  take  action  in  either  of  these  ways  will  be,  it  is  submitted,  the  joint 
committee  of  the  county  councils,  and  not  the  county  council  to  whom  the  complaint 
was  originally  made. 

64.  A  county  council  may  employ  a  district  council  as  their  agents  Power  to  act 
in  the  transaction  of  any  administrative  business  on  matters  arising  in,  through  dis- 

,-1     .    ,         .       !■  ^•  L  •  L  o      /  tnct  council. 

or  aiiecting  the  mterests  oi,  its  own  district. 

This  section  may  relate  to  most  of  the  administrative  Inisiness  referred  to  by  that 
description  in  section  3  of  the  Local  Government  Act,  1888. 


Note  to 
Section  63. 


65.  Where  any  improvement  commission  affected  by  this  Act  have  Saving 
any  powers,  duties,  property,  debts,  or  liabilities  in  respect  of  any  harbour 
harbour,  the  improvement  commission  shall  continue  to  exist  and  be  P''^^'^'^^' 
elected  for  the  purpose  thereof,  and  shall  continue  as  a  separate  body,  as 
if  this  Act  had  not  passed,  and  the  property,  debts,  and  liabilities  shall 
be  apportioned  between  the  district  council  for  the  district  and  the 
commission  so  continuing  and  the  adjustment  arising  out  of  the  apportion- 
ment shall  be  determined  in  manner  provided  by  this  Act. 

This  section  will  apply  where  the  commissioners  under  an  improvement  Act  have 
powers,  &c.,  in  respect  of  a  harbour.  The  commissioners  will  be  elected  as  heretofore, 
and  will  continue  to  have  the  same  powers  as  to  the  harbour.  The  property,  debts, 
and  liabilities  of  the  improvement  commissioners  will  be  apportioned  between  the 
district  council  and  the  commissioners  for  harbour  purposes,  or  an  adjustment  will 
be  made  according  to  section  68,  post. 

■\-  *  *  *  *  * 

67.  Where  any  powers  and  duties  are  transferred  by  this  Act  from  Transfer  of 
one  authoi-ity  to  another  authority —  debts 'amf"*^ 

(1.)  All  property  held  by  the  first  authority  for  the  purpose  or  by  liabilities, 
virtue  of  such  powers  and  duties  shall  pass  to  and  vest  in  the 
other  authority,  subject  to  all  debts  and  liabilities  affecting  the 
same  ;  and 

(2.)  The  latter  authority  shall  hold  the  same  for  the  estate,  interest, 
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Section  67.  and  purposes,  and  subject  to  the  covenants,  conditions,  and 

restrictions  for  and  subject  to  whicb  the  property  would  have 
been  held  if  this  Act  had  not  passed,  so  far  as  the  same  are  not 
modified  by  or  in  pursuance  of  this  Act  ;  and 
(3.)  All  debts  and  liabilities  of  the  first  authority  incurred  by  virtue 
of  such  powers  and  duties  shall  become  debts  and  liabilities  of 
the  latter  authority,  and  be  defrayed  out  of  the  like  property 
and  funds  out  of  which  they  would  have  been  defrayed  if  this 
Act  had  not  passed. 

The  following  are  instances  of  cases  in  wliicli  the  above  provisions  will  apply  : — 
Transfer  of  powers,  &c.,  of  authority  under  the  adoptive  Acts  to  urban  district 
council  (section  62). 

Transfer  to  rural  district  council  of  powers,  &c.,  of  rural  sanitary  authority  and 

highway  authority  (section  25). 
Transfer  to  district  councils  of  powers  of  justices  out  of  sessions  and  of  quarter 

sessions  (sections  27  and  32). 
The  definition  of  "  liabilities  "  in  section  100  of  the  Local  Government  Act,  1888, 
which  is  incorporated  with  this  Act  by  section  75,  post,  should  be  referred  to.  It 
has  already  been  set  out,  ante,  p.  528. 

Adjustment  Q8.  Where'  any  adjustment  is  required  for  the  purpose  of  this 
and"liabilitie3  ^^^^  order,  or  thing  made  or  done  under  this  Act,  then,  if  the 

adjustment  is  not  otherwise  made,  the  authorities  interested  may  make 
agreements  for  the  purpose,  and  may  thereby  adjust  any  property, 
income,  debts,  liabilities,  and  expenses,  so  far  as  affected  by  this  Act,  or 
such  scheme,  order,  or  thing,  of  the  parties  to  the  agreement. 

In  some  cases  an  adjustment  under  this  Act  is  specially  provided  for.  See,  for 
example,  section  54,  sub-section  (1)  (c),  ante,  p.  751.  When  there  is  no  such  special 
provision,  an  adjustment  may  be  necessary  under  this  section.  It  is  impossible  to 
exhaust  the  cases  in  which  such  adjustment  will  be  required,  but  there  will,  in 
general,  be  an  adjustment  in  all  cases  where  the  area  of  a  district  is  changed.  And 
there  will  generally  be  some  adjustment  in  respect  of  compensation  to  existing  officers. 

(2.)  The  agreement  may  provide  for  the  transfer  or  retention  of  any 
property,  debts,  or  liabilities,  with  or  without  any  conditions,  and  for 
the  joint  use  of  any  property,  and  for  payment  by  either  party  to  the 
agreement  in  respect  of  property,  debts,  and  liabilities  so  transferred  or 
retained,  or  of  such  joint  user,  and  in  respect  of  the  salary  or  remunera- 
tion of  any  officer  or  person,  and  that  either  by  way  of  an  annual 
payment  or,  except  in  the  case  of  a  salary  or  remuneration,  by  way  of 
a  capital  sum,  or  of  a  terminable  annuity  for  a  period  not  exceeding  that 
allowed  by  the  Local  Government  Board  :  Provided  that  where  any  of 
the  authorities  interested  is  a  board  of  guardians,  any  such  agreement, 
so  far  as  it  relates  to  the  joint  use  of  any  property,  shall  be  subject  to 
the  approval  of  the  Local  Government  Board. 

Property  belonging  to  the  undivided  area  may  be  retained  by  or  transferred  to  one 
of  the  divisions.  The  other  must  make  some  return,  as  by  taking  the  sole  burden 
or  a  greater  share  of  some  liability,  or  by  the  payment  of  some  capital  or  annual 
sum.    Debts  and  liabilities  may  be  adjusted  in  like  manner. 

The  payment  or  remuneration  of  an  officer  may  be  a  subject  of  adjustment  if  the 
officer  remains  in  the  service  of  both  constituted  authorities.  And  the  compensation 
payable  to  an  officer  under  section  81,  sub-section  (7),  post,  p.  768,  may  have  to  be 
adjusted  in  like  manner. 

The  proviso  only  applies  where  one  of  the  authorities  is  a  board  of  guardians,  and 
the  agreement  relates  to  the  joint  use  of  property. 
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(3.)  In  default  of  an  agreement,  and  as  far  as  any  such  agreement  Section  68. 
does  not  extend,  such  adjustment  shall  be  referred  to  arbitration  in 
accordance  with  the  Arbitration  Act,  1889,  and  the  arbitrator  shall  have  52  &  53  vict. 
power  to  disallow  as  costs  in  the  arbitration  the  costs  of  any  witness  <=•  49- 
whom  he  considers  to  have  been  called  unnecessarily,  and  any  other 
costs  which  he  considers  to  have  been  incurred  unnecessarily,  and  his 
award  may  provide  for  any  matter  for  which  an  agreement  might  have 
provided. 

The  award  will  be  hy  a  single  arbitrator  appointed  by  agreement  or  by  order 
of  the  court  in  case  of  difference.  The  terms  of  the  submission,  unless  altered  by 
agreement,  will  be  those  mentioned  in  the  First  Schedule  to  the  Act  of  1889,  with 
the  additional  power  as  to  costs  mentioned  in  the  text.  The  Arbitration  Act,  1889, 
is  set  out  in  the  Appendix,  |josi. 

(4.)  Any  sum  required  to  be  paid  by  any  authority  for  the  purpose  of 
adjustment  may  be  paid  as  part  of  the  general  expenses  (a)  of  exercising 
their  duties  under  this  Act,  or  out  of  such  special  fund  as  the  authority, 
with  the  approval  of  the  Local  Government  Board,  direct,  and  if  it  is  a 
capital  sum  the  payment  thereof  shall  be  a  purpose  for  which  the 
authority  may  borrow  under  the  Acts  relating  to  such  authority,  on  the 
security  of  all  or  any  of  the  funds,  rates,  and  revemtes  of  the  authority, 
and  any  such  sum  may  be  borrowed  without  the  consent  of  any  aiithority, 
so  that  it  be  repaid  within  such  period  as  the  Local  Government  Board 
may  sanction,  {b) 

(a)  See  the  notes  to  section  29,  ante,  p.  728. 

(6)  Urban  and  rural  district  councils  may  borrow  in  manner  provided  by  the 
Public  Health  Act,  1875,  s.  233,  ante,  p.  314,  and  following  sections.  In  the  case  of 
a  rural  district  council  the  security  for  the  loan  is  the  rate  for  general  expenses,  and 
in  the  case  of  special  expenses  the  lates  of  the  particular  parish  or  parishes  upon 
which  the  expenses  are  chargeable. 

No  consent  will  be  required  for  the  loan,  but  the  period  of  repayment  will  be  fixed 
by  the  Local  Government  Board. 

(5.)  Any  capital  sum  paid  to  any  authority  for  the  purpose  of  any 
adjustment  under  this  Act  shall  be  treated  as  capital,  and  applied,  with  the 
sanction  of  the  Local  Government  Board,  either  in  the  repayment  of  debt 
or  for  any  other  purpose  for  which  capital  money  may  be  applied. 

The  effect  of  this  provision  is  to  prevent  the  application  of  the  sums  in  question 
in  aid  of  current  rates.  Such  sums  may  be  applied  in  repayment  of  debt  or  for  any 
other  purpose  for  which  money  might  be  borrowed. 

69.  Where  an  alteration  of  any  area  is  made  by  this  Act,  an  order  Power  to  deal 
for  any  of  the  matters  mentioned  in  section  fifty-nine  of  the  Local  J^jl^^^j^^g^t'^of 
Government  Act,  1888,  may,  if  it  appears  to  the  county  council,  alteration 
desirable,  be  made  by  the  county  council,  or,  in  the  case  of  an  area  of  boundaries, 
situate  in  more  than  one  county,  by  a  joint  committee  of  county  councils, 
but  nothing  in  this  section  shall  empower  a  county  council  or  joint 
committee  to  alter  the  boundaries  of  a  county. 

Section  59  of  the  Local  Government  Act,  1888,  is  set  out  ante,  p.  519. 

The  alteration  of  the  boundaries  of  a  county  can  be  effected  only  by  means  of  a 
provisional  order  of  the  Local  Government  Board  under  section  54  of  the  Local 
Government  Act,  1888,  a^ite,  p.  516.  A  county  council  may  apply  to  the  Board  for 
such  an  order  (section  36,  sub-section  (5),  ante,  p.  734). 
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Section  70.     '70.  (1.)  If  any  question  arises,  or  is  about  to  arise,  as  to  whether 
Summary      any  power,  duty,  or  liability  is  or  is  not  transferred  by  or  under  this 
proceeding  for  Act  to  any  parish  council,  parish  meeting,  or  district  council,  or  any 
of  quertionsTs  P^'op^i'ty  is  or  is  not  vested  in  the  parish  council,  or  in  the  chairman  and 
to  transfer  of  overseers  of  a  rural  parish,  or  in  a  district  council,  that  question,  without 
powers.         prejudice  to  any  other  mode  of  trying  it,  may,  on  the  application  of  the 
council,  meeting,  or  other  local  authority  concerned,  be  submitted  for 
decision  to  the  High  Court  in  such  summary  manner  as,  subject  to  any 
rules  of  court,  may  be  directed  by  the  court ;  and  the  court,  after  hearing 
such  parties  and  taking  such  evidence  (if  any)  as  it  thinks  just,  shall 
decide  the  question. 

This  provision  resemlDles  that  in  section  29  of  the  Local  Government  Act,  1888, 
ante,  p.  507,  under  which  many  questions  have  been  decided.  Rules  under  the 
above  section  came  into  operation  on  the  1st  of  October,  1894.  Tliey  provide  that 
the  summary  proceeding  for  submitting  any  question  under  this  section  for  the 
decision  of  the  High  Court  shall  be  by  special  case  to  be  agreed  upon  by  the 
parties,  or  in  default  of  si;ch  agreement  to  be  settled  by  an  arbitrator  to  be  agreed 
on  by  the  parties  or  appointed  by  a  judge  in  chambers,  or  to  be  settled  by  a  judge 
in  chambers.  The  special  case,  when  settled,  is  to  be  filed  in  the  Crown  Office  within 
eight  days,  and  to  be  put  into  the  Crown  Paper  for  argument.  See  the  "  Annual 
Practice,"  1895,  vol.  ii.,  p.  375. 

Under  the  corresponding  section  of  tlie  Act  of  1888  it  was  held  that  the  Court 
would  not  answer  abstract  questions  on  the  construction  of  the  Act.  See  Ex  parte 
Cardigan  C.  C,  54  J.  P.  792. 

(2.)  If  any  question  arises  or  is  about  to  arise  under  this  Act  as  to 
the  appointment  of  the  trustees  or  beneficiaries  of  any  charity,  or  as  to 
the  persons  in  whom  the  property  of  any  charity  is  vested,  such  question 
shall,  at  the  request  of  any  trustee,  beneficiary,  or  other  person  interested, 
be  determined  in  the  first  instance  by  the  Charity  Commissioners,  subject 
to  an  appeal  to  the  High  Court  brought  within  three  months  after  such 
determination.  Provided  that  an  appeal  to  the  High  Court  of  Justice 
from  any  determination  of  the  Charity  Commissioners  under  this  section 
may  be  presented  only  under  the  same  conditions  as  are  prescribed  in 
the  case  of  appeals  to  the  High  Court  from  orders  made  by  the  Charity 
Commissioners  under  the  Charitable  Trusts  Acts,  1853  to  1891. 

Under  the  Charitable  Trusts  Acts,  1860,  s.  8,  and  1869,  ss.  10,  11,  the  Attorney- 
General  or  any  person  authorised  by  him  or  by  the  Commissioners  may  present 
a  petition  to  the  Chancery  Division  of  the  High  Court  in  a  summary  way  appealing 
from  certain  orders  of  the  Commissioners.  The  conditions  of  appeal  which  are  there 
prescribed,  and  which  will  apply  to  appeals  under  this  section,  are  the  following  : — 
(1.)  The  petition  must  be  presented  witliin  three  months  after  the  definitive  publica- 
tion of  the  order  ;  and  "  definitive  publication  "  has  been  held  to  mean  "  the  final 
publication  when  the  time  expired  for  the  receipt  of  suggestions  and  objections  "  (Re 
Hackney  Charities,  12  W.  R.  1131).  (2.)  Twenty-one  days'  written  notice  of  the 
intention  to  appeal  must  be  given  to  the  Charity  Commissioners,  and  to  the  Attorney- 
General.  (3.)  The  court  may  deal  with  the  costs,  and  may  require  security  for  costs 
to  be  given  by  an  appellant  other  than  the  Attorney-General.  The  persons  who 
may  appeal,  and  the  orders  with  respect  to  which  an  appeal  will  lie  under  this 
section,  are  clearly  pointed  out  in  the  text. 

(3.)  An  appeal  shall,  with  the  leave  of  the  High  Court  or  Court  of 
Appeal,  but  not  otherwise,  lie  to  the  Court  of  Appeal  against  any  decision 
under  this  section. 

Under  the  corresponding  provision  in  section  29  of  the  Local  Government  Act, 
1888,  there  is  no  appeal  to  the  Court  of  Appeal.  See  Ex  parte  Kent  County  Council 
[1891],  1  Q.  B.  725  ;  61  L.  J.  Q.  B.  435. 
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The  text  gives  sncli  an  appeal,  but  only  with  the  leave  either  of  the  High  Court     Note  to 
or  of  the  Court  of  Appeal.  Section  70. 

71.  A  copy  of  every  order  made  by  a  county  council  or  joint  com-  Supplemental 
mittee  in  pursuance  of  this  Act  shall  be  sent  to  the  Local  Government 

Board,  and,  if  it  alters  any  local  area  or  name,  also  to  the  Board  of  council  orders. 
Agriculture. 

As  to  orders  by  a  joint  committee  of  county  councils,  see  section  36,  sub-sec- 
tions (1)  and  (11),  ante,  p.  733. 
As  to  orders  altering  local  names,  see  section  55,  ante,  p.  752. 

72.  (1.)  The  expenses  incurred  by  the  Local  Government  Board  Provisions  as 
in  respect  of  inquiries  or  other  proceedings  imder  this  Act  shall  be  paid  to  local 

by  such  authorities  and  persons  and  out  of  such  funds  and  rates  as  the  "^l^f^ies. 
Board  may  by  order  direct,  and  the  Board  may  certify  the  amount  of 
the  expenses  so  incurred,  and  any  sum  so  certified  and  directed  by  the 
Board  to  be  paid  by  any  authority  or  person  shall  be  a  debt  from  that 
authority  or  person  to  the  Crown. 

Compare  the  provisions  of  section  294  of  the  Public  Health  Act,  1875,  ante,  p.  389. 
The  provision  as  to  the  costs  being  a  debt  due  to  the  Crown  is  new. 

(2.)  Such  expenses  may  include  the  salary  of  any  inspector  or  officer 
of  the  Board  engaged  in  the  inquiry  or  proceeding,  not  exceeding  three 
guineas  a  day. 

(3.)  The  Local  Government  Board  and  their  inspectors  shall  have  for 
the  purposes  of  an  inquiry  in  pursuance  of  this  Act  the  same  powers  as 
they  respectively  have  for  the  pui'pose  of  an  inquiry  under  the  Public 
Health  Act,  1875. 

See  the  Public  Health  Act,  1875,  s.  296,  ante,  p.  390,  and  the  notes  thereto. 

(4.)  Where  a  county  council  hold  a  local  inquiry  under  this  Act  or 
under  the  Local  Government  Act,  1888,  on  the  application  of  the 
council  of  a  parish  or  district,  or  of  any  inhabitants  of  a  parish  or 
district,  the  expenses  incurred  by  the  county  council  in  relation  to  the 
inquiry  (including  the  expenses  of  any  committee  or  person  authorised 
by  the  county  council)  shall  be  paid  by  the  council  of  that  parish  or 
district,  or,  in  the  case  of  a  parish  which  has  not  a  parish  council,  by  the 
parish  meeting  ;  but,  save  as  aforesaid,  the  expenses  of  the  county 
council  incurred  in  the  case  of  inquiries  under  this  Act  shall  be  paid  out 
of  the  county  fund. 

Sub-section  (1)  applies  to  all  inquiries  by  the  Local  Government  Board  under  this 
Act.  This  sub-section  applies  only  to  local  inquiries  held  by  a  county  council  on  the 
application  of  a  parish  or  district  council  or  inhabitants. 

The  expenses  of  all  inquiries  by  county  councils  under  this  Act  other  than 
those  mentioned  in  this  section  will  fall  on  the  county  fund. 

See  also  as  to  the  costs  of  inquiries  by  a  county  council  with  reference  to  the 
compulsory  acquisition  of  land,  section  9,  sub-section  (12),  and  notes,  ante,  p.  708. 

73.  When  the  day  on  which  any  thing  is  required  by  or  in  pursuance  pi-ovision  as 
of  this  Act  to  be  done  is  Sunday,  (Jhristmas  Day,  or  Good  Friday,  or  a  to  Sundays 
Bank  Holiday,  that  thing  shall  be  done  on  the  next  following  day,  not  ^^"^^ 
being  one  of  the  days  above  mentioned. 

It  will  be  noticed  that  this  provision  is  not  permissive  merely. 
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Section  74. 

Provisions 

as  to  Scilly 

Islands. 

51  &  52  Vict. 

C.41. 


Construction 
of  Act. 
51  &  52  Vict. 
0.41. 


74:.  This  Act  shall  be  deemed  to  be  an  Act  touching  local  government 
within  the  meaning  of  section  forty-nine  of  the  Local  Grovernment  Act, 
1888,  and  a  provisional  order  for  the  Scilly  Islands  may,  on  the  appli- 
cation of  the  council  of  the  Isles  of  Scilly,  and  after  such  public  notice 
as  appears  to  the  Local  Government  Board  sufficient  for  giving  infor- 
mation to  all  persons  interested,  be  made  accordingly. 

Section  49,  sub-section  (1),  of  the  Act  of  1888,  provides  as  follows  : — 
"  It  shall  be  lawful  for  the  Local  Government  Board  to  make  a  provisional 
order  for  regulating  the  application  of  this  Act  to  the  Scilly  Islands,  and  for  pro- 
viding for  the  exercise  and  performance  in  those  islands  of  the  powers  and  duties 
both  of  county  councils,  and  also  of  authorities  under  the  Acts  relating  to  highways 
and  the  Public  Health  Act,  1875,  and  the  Acts  amending  the  same,  and  for  the 
application  to  the  islands  of  any  provisions  of  any  Act  touching  local  government, 
and  any  such  order  may  provide  for  the  establishment  of  councils,  and  other  local 
authorities  separate  from  those  in  the  county  of  Cornwall,  and  for  the  contribution 
by  the  Scilly  Islands  to  the  county  council  of  Cornwall,  in  respect  of  costs  incurred 
by  the  county  council  for  matters  specified  in  the  said  order  as  benefiting  the  Scilly 
Islands,  and  such  order  may  also  provide  for  all  matters  which  appear  to  the  Local 
Government  Board  necessary  or  proper  for  carrying  the  order  into  full  effect."  A 
provisional  order  establishing  a  separate  council  for  the  Scilly  Islands,  and  conferring 
thereon  the  powers  of  a  county  council  and  of  a  highway  and  sanitary  authority,  was 
made  under  this  section,  and  confirmed  by  53  &  54  Vict.  c.  clxxvi. 

75-  (!•)  The  definition  of  "parish"  in  section  one  hundred  of  the 
Local  Government  Act,  1888,  shall  not  apply  to  this  Act,  but,  save  as 
aforesaid,  expressions  used  in  this  Act  shall,  unless  the  context  otherwise 
requires,  have  the  same  meaning  as  in  the  said  Act. 

In  the  section  referred  to,  it  is  enacted  that  in  that  Act  "  parish  "  means  a  place 
for  which  a  separate  overseer  is  or  can  be  appointed,  and  where  part  of  a  paiish 
is  situate  within  and  part  of  it  without  any  county,  borough,  urban  sanitary 
district,  or  other  area  means  each  such  part."  The  apjDlication  of  this  definition 
being  expressly  excluded,  the  definition  of  "parish"  in  the  Interpretation  Act,  1889 
(52  &  53  Vict.  c.  63),  applies,  whereby  (section  5)  "  parish "  is  defined  to  mean, 
"  as  respects  England  and  Wales,  a  place  for  which  a  separate  poor  rate  is  or  can 
be  made,  or  for  which  an  overseer  is  or  can  be  ajjpointed."  The  part  of  the  definition 
in  the  Act  of  1888  which  relates  to  parts  of  parishes  would  obviously  be  inapplicable 
to  the  present  Act,  having  regard  to  its  provisions  as  to  parishes  situate  partly  within 
and  partly  without  a  larger  area. 

For  expressions  which  are  defined  by  the  Act  of  1888,  and  will  have  the  same 
meaning  when  used  in  this  Act,  see  the  Act  of  1888,  s.  100,  ante,  p.  526.  Such 
expressions  will  bear  the  meaning  given  to  them  by  the  earlier  Act,  "  unless  the 
context  otherwise  requires."  It  may  be  mentioned  that  the  definition  of  "  county  " 
in  the  Act  of  1888,  is  varied  (infra,  sub-section  (2) ),  so  as  to  include  a  "  county 
borough,"  and  that  the  definition  of  "district  council"  and  "county  district"  in  the 
Act  of  1888,  definitions  which  had  reference  to  future  legislation  which  might 
establish  district  councils,  must  now  be  read  as  referring  to  the  district  councils, 
which  are  established  by  this  Act,  and  to  the  districts  of  such  councils.  See  section  21, 
ante,  p.  718. 

(2.)  In  this  Act,  unless  the  context  otherwise  requires — 

Any  reference  to  population  means  the  population  according  to  the 

census  of  one  thousand  eight  hundred  and  ninety-one. 
The  expression  "  parochial  elector,"  when  used  with  reference  to  a 

parish  in  an  urban  district,  or  in  the  county  of  London  or  any 

county  borough,  means  any  person  who  would  be  a  parochial  elector 

of  the  parish  if  it  were  a  rural  parish. 

As  to  "  parochial  electors,"  see  section  44,  sub-section  (1),  and  notes,  ante,  p.  737. 
As  to  parochial  electors  in  urban  districts,  the  county  of  London  and  county 
boroughs,  see  sections  23,  30,  and  31,  ante,  pp.  719,  730. 
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The  expression    election  "  includes  both  the  nomination  and  the  poll.  Section 

The  rules  as  to  elections  framed  by  the  Local  Government  Board  under  section  23, 
sub-section  (6),  section  20,  sub-section  (5),  and  section  3,  sub-section  (5),  accordingly 
regulate  the  proceedings  preliminary  to  the  actual  poll,  including  tlie  nomination ; 
the  definition  is  not  intended  to  be  exhaustive,  the  word  "  includes"  and  not  "  means" 
being  used.    Reg.  v.  Kershaw,  6  E.  &  B.  1007;  26  L.  J.  M.  C.  23;  20  J.  P.  741. 

The  expression  "  trustees"  includes  persons  administering  or  managing 
any  charity  or  recreation  ground,  or  other  property  or  thing  in 
relation  to  which  the  word  is  iised. 

This  definition  has  especial  reference  to  section  14,  ante,  p.  711.  Persons  acting  as 
trustees,  although  not  trustees  in  the  strict  legal  sense,  are  to  be  included  in  the  term. 

The  expression  "  ecclesiastical  charity  "  includes  a  charity,  the  endow- 
ment whereof  is  held  for  some  one  or  more  of  the  followine; 
purposes  : — 

(a.)  For  any  spiritual  purpose  which  is  a  legal  purpose :  or 
(6.)  For  the  benefit  of  any  spiritual  person  or  ecclesiastical  officer 
as  such ;  or 

(c.)  For  use,  if  a  building,  as  a  church,  chapel,  mission  room,  or 
Sunday  school,  or  otherwise  by  any  particular  church  or 
denomination ;  or 
(d.)  For  the  maintenance,  repair,  or  improvement  of  any  such 
building  as  aforesaid ;  or  for  the  maintenance  of  Divine 
service  therein ;  or 
(£".)  Otherwise  for  the  benefit  of  any  particular  church  or  denomi- 
nation, or  of  any  members  thereof  as  such. 
Provided  that  where  any  endowment  of  a  charity,  other  than  a  build- 
ing held  for  any  of  the  purposes  aforesaid,  is  held  in  part  only  for  some 
of  the  purposes  aforesaid,  the  charity,  so  far  as  that  endowment  is  con- 
cerned, shall  be  an  ecclesiastical  charity  within  the  meaning  of  this  Act ; 
and  the  Charity  Commissioners  shall,  on  application  by  any  person 
interested,  make  such  provision  for  the  apportionment  and  management 
of  that  endowment  as  seems  to  them  necessary  or  expedient  for  giving 
effect  to  this  Act. 

The  expression  shall  also  include  any  building  which  in  the  opinion  of 
the  Charity  Commissioners  has  been  erected  or  provided  within 
forty  years  before  the  passing  of  this  Act  mainly  by  or  at  the  cost 
of  members  of  any  particular  church  or  denomination. 

The  expression  "affairs  of  the  chux'ch"  shall  include  the  distribution  of 
offertories  or  other  collections  made  in  any  church. 

The  expression  "  parochial  charity  "  means  a  charity  the  benefits  of 
which  are  or  the  separate  distribution  of  the  benefits  of  which  is 
confined  to  inhabitants  of  a  single  parish,  or  of  a  single  ancient 
ecclesiastical  parish  divided  into  two  or  more  parishes,  or  of  not 
more  than  five  neighbouring  parishes. 

The  expression  "  vestry  "  in  relation  to  a  parish  means  the  inhabitants 
of  the  parish  whether  in  vestry  assembled  or  not,  and  includes  any 
select  vestry  either  by  statute  or  at  common  law. 

The  expression  "  rateable  value  "  means  the  rateable  value  stated  in 
the  valuation  list  in  force,  or,  if  there  is  no  such  list,  in  the  last 
poor  rate. 

The  expression  "  county  "  includes  a  county  borough,  and  the  expres- 
sion "  county  council  "  includes  the  council  of  a  county  borough. 
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Section  75.     The  expression  "  elementary  school "  means  an  elementary  school 
33  &  34  Vict.         within  the  meaning  of  the  Elementary  Education  Act,  1870. 
^-  75.  The  expression  "  local  and  personal  Act "  includes  a  Provisional  Order 

confirmed  by  an  Act  and  the  Act  confirming  the  Order. 

Eeference  may  be  made  to  Reg.  v.  London  County  Council  [1893],  2  Q.  B.  454  ;  63 
L.  J.  Q.  B.  4;  69  L.  T.  (n.s.)  440,  580;  42  W.  E.  1 ;  58  J.  P.  21 ;  9  T.  L.  R.  601,  as 
to  wliat  is  a  local  and  personal  Act. 

The  expression  "  prescribed  "  means  prescribed  by  order  of  the  Local 
Government  Board. 

Extent  of  Act.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

Short  title.        77^  This  Act  may  be  cited  as  the  Local  Government  Act,  1894, 


PART  V. 
Teansitory  Provisions. 

***■){•  -Sf  * 

First  elections  79.  (!•)  The  existing  boards  of  guardians  and  urban  and  rural  sani- 
and  dist^ilct'^  ^^^^  authorities  shall  take  the  necessary  measures  for  the  conduct  of  the 
councils.        fii's^^  elections  of  guardians  and  district  councillors  respectively  under  this 

Act,  including  any  appointment  of  returning  ofiicers  required  by  rules 

under  this  Act. 

(2.)  Where  a  parish  is  divided  by  this  Act  into  two  or  more  new 
parishes,  then,  subject  to  any  order  made  by  the  county  council,  there 
shall  be  one  guardian,  and  if  it  is  in  a  rural  district,  one  district  coun- 
cillor for  each  of  such  new  parishes. 

(3.)  Of  the  guardians  and  urban  and  rural  district  councillors  first 
elected  under  this  Act,  save  as  hereinafter  mentioned,  one-third  as  nearly 
as  may  be  shall  continue  in  office  until  the  fifteenth  day  of  April,  one 
thousand  eight  hundred  and  ninety-six,  and  shall  then  retire  ;  and  one- 
third  as  nearly  as  may  be  shall  continue  in  office  until  the  fifteenth  day 
of  April,  one  thousand  eight  hundred  and  ninety-seven,  and  shall  then 
retire  ;  and  the  remainder  shall  continue  in  office  until  the  fifteenth  day 
of  April,  one  thousand  eight  hundred  and  ninety-eight,  and  shall  then 
retire. 

(4.)  The  guardians  and  rural  district  councillors  to  retire  respectively 
on  the  fifteenth  day  of  April,  one  thousand  eight  hundred  and  ninety-six, 
and  on  the  fifteenth  day  of  April,  one  thousand  eight  hundred  and  ninety- 
seven,  shall  be  the  guardians  and  rural  district  councillors  for  such 
parishes,  wards,  or  other  areas,  as  may  be  determined  by  the  county 
council  for  the  purpose  of  the  rotation. 

(5.)  Where  guardians  or  rural  district  councillors  retire  together  at 
the  end  of  the  triennial  period,  the  guardians  and  district  councillors  first 
elected  under  this  Act  shall  retire  on  the  fifteenth  day  of  April,  one 
thousand  eight  hundred  and  ninety-eight. 

As  to  the  simultaneous  retirement  of  guardians,  &c.,  see  sections  20,  sub-section  (6), 
and  24,  sub-section  (4),  mite,  pp.  717,  721. 

(6.)  Of  the  first  urban  district  councillors  elected  under  this  Act, 
the  third  who  are  respectively  to  retire  on  the  fifteenth  day  of  April, 
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one  thousand  eight  hundred  and  ninety-six,  and  one  thousand  eight  Section  79, 
hundred  and  ninety-seven,  shall  be  determined  according  to  their  place 
on  the  poll  at  the  election,  those  that  were  lowest  on  the  poll  retiring 
first.  If  there  was  no  poll,  or  if  a  question  arises  in  consequence  of  an 
equality  of  votes  between  two  or  more  councillors,  the  matter  shall  be 
determined  by  ballot  conducted  imder  the  direction  of  the  council. 

(7.)  In  the  case  of  an  urban  district  divided  into  wards,  the  foregoing 
provisions  with  respect  to  retirement  shall  apply  separately  to  each  ward. 

(8.)  Upon  the  day  on  which  the  first  guardians  and  urban  or  rural 
district  councillors  elected  under  this  Act  come  into  office,  the  persons 
who  are  then  members  of  boards  of  guardians,  and  ru'ban  and  rural  sani- 
tary authorities,  shall  cease  to  hold  office,  but  until  that  day  the  persons 
who  are  at  the  passing  of  this  Act  guardians  and  members  of  urban 
sanitary  authorities  (for  urban  districts  not  being  boroughs)  and  of 
highway  boards  shall  continue  in  office  notwithstanding  any  want  of 
qualification,  as  if  the  term  of  office  for  which  they  were  elected  expired 
on  that  day,  and,  except  for  the  purpose  of  filling  casual,  vacancies  or 
electing  additional  guardians,  no  further  elections  shall  be  held. 

(9.)  The  first  meeting  of  each  district  coimcil  elected  under  this  Act 
shall  be  convened  by  the  returning  officer. 

(10.)  The  foregoing  provisions  shall  apply  to  the  existing  members 
and  first  members  elected  under  this  Act  of  the  local  board  of  Woolwich 
and  of  any  vestry  under  the  Metropolis  Management  Acts,  1855  to  1890, 
and  any  Act  amending  the  same,  and  to  the  existing  and  first  aiiditors 
elected  imder  those  Acts  in  like  manner  as  if  they  were  members  of 
urban  sanitary  authorities  or  urban  district  councillors,  as  the  case  may 
require,  except  that  the  date  of  the  annual  election  shall  be  substituted 
for  the  fifteenth  day  of  April. 

(11.)  The  overseers  of  any  parish  divided  by  this  Act  shall,  until  the 
first  appointment  of  overseers  next  after  the  appointed  day,  continue  in 
office  as  if  they  were  overseers  of  each  part  of  the  said  parish,  which  by 
reason  of  such  division  becomes  a  separate  parish. 

80.  (1-)  If  fii^y  difficulty  arises  with  respect  to  the  holding  of  the  Power  of 
first  parish  meeting  of  a  rural  parish,  or  to  the  first  election  of  parish  or  county  council 
district  councillors,  or  of  guardians,  or  of  members  of  the  local  board  of  diffiyuities. 
Woolwich,  or  any  vestry  in  the  county  of  London,  or  of  auditors  in  the 
county  of  London,  or  to  the  first  meeting  of  a  parish  or  district  council, 
or  board  of  guardians,  or  such  local  board  or  vestry  as  aforesaid,  or  if, 
from  no  election  being  held,  or  an  election  being  defective  or  otherwise, 
the  first  parish  or  district  council,  or  board  of  guardians,  or  local  board 
or  vestry  has  not  been  properly  constituted,  or  there  are  no  auditors 
under  the  Metropolis  Management  Acts,  1855  to  1890,  or  an  insufficient 
number,  properly  elected,  the  county  council  may  by  order  make  any 
appointment  or  do  any  thing  which  appears  to  them  necessary  or 
expedient  for  the  proper  holding  of  any  such  first  meeting  or  election 
and  properly  constituting  the  parish  or  district  council,  boax'd  of  guardians, 
local  board,  or  vestry,  or  auditors,  and  may,  if  it  appears  to  them  neces- 
sary, direct  the  holding  of  a  meeting  or  election,  and  fix  the  dates  for 
any  such  meeting  or  election,  but  a  parish  shall,  notwithstanding  any 
such  failure  to  constitute  the  parish  council,  be  deemed  to  be  a  parish 
having  a  parish  council  within  the  meaning  of  this  Act.    Any  such 
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Section  80.  order  may  modify  the  provisions  of  this  Act,  and  the  enactments  applied 
hj  or  rules  framed  imder  this  Act  so  far  as  may  appear  to  the  county 
council  necessary  or  expedient  for  carrying  the  order  into  effect. 

(2.)  The  Local  Government  Board  shall  make  regulations  for  expe- 
diting and  simplifying  the  procedure  under  section  fifty-seven  of  the 
Local  GoA^ernment  Act,  1888,  in  all  cases  in  the  year  one  thousand 
eight  hundred  and  ninety-four,  for  the  purpose  of  bringing  this  Act  into 
immediate  operation,  and  such  regulations  may  dispense  with  the  final 
approval  of  an  order  by  the  county  council  in  cases  where  the  prescribed 
notice  of  the  proposed  order  has  been  given  before  it  is  made  by  the 
county  council. 

Existing  31.  (1.)  Where  the  powers  and  duties  of  any  authority  other  than 

officers.  justices  are  transferred  by  this  Act  to  any  parish  or  district  coimcil,  the 
officers  of  that  authority  shall  become  the  officers  of  that  council,  and 
for  the  purposes  of  this  section  the  body  appointing  a  surveyor  of  high- 
ways shall  be  deemed  to  be  a  highway  authority  and  any  paid  surveyor 
to  be  an  officer  of  that  body. 

As  an  illustration  of  this  sub-section,  the  officers  of  highway  boards  will  become 
officers  of  the  rural  district  council  when  the  latter  become  the  highway  authority 
under  section  25  ;  but,  of  course,  their  duties  will  be  limited  to  those  connected  with 
the  work  of  the  council  as  the  highway  authority. 

In  a  highway  jjarish  the  body  appointing  a  surveyor  are  the  inhabitants  in  vestry, 
or  meeting  in  the  nature  of  a  vestry  (5  &  6  Will.  4,  c.  50,  ss.  6,  18). 

****** 

(4.)  Every  such  officer,  vestry  clerk,  and  assistant  overseer,  as  above 
in  this  section  mentioned  shall  hold  his  office  by  the  same  tenure  and 
upon  the  same  terms  and  conditions  as  heretofore,  and  while  performing 
the  same  duties  shall  receive  not  less  salary  or  remuneration  than 
heretofore. 

Sub-sections  (2)  and  (3)  relate  to  vestry  clerks  and  assistant  overseers. 
Compare  the  corresponding  provision  in  the  Local  Government  Act,  1888,  s.  120, 
set  out  in  the  note  to  sub-section  (7),  infra. 

(5.)  Where  a  parish  or  rural  sanitary  district  is  divided  by  this  Act, 
any  officer  for  the  parish  or  district  so  divided  shall  hold  his  office  as 
such  officer  for  each  parish  or  district  formed  by  the  division,  and  his 
salary  shall  be  borne  by  the  respective  parishes  or  districts  in  proportion 
to  their  rateable  value  at  the  commencement  of  the  local  financial  year 
next  after  the  passing  of  this  Act. 

(6.)  So  much  of  any  enactment  as  authorises  the  appointment  of 
assistant  overseers  by  a  board  of  guardians  shall  be  repealed  as  from  the 
appointed  day. 

(7.)  Section  one  hundred  and  twenty  of  the  Local  Government  Act, 
51  &  52  Vict.  1888,  which  relates  to  compensation  to  existing  officers,  shall  apply  in 
^-  the  case  of  existing  officers  aff'ected  by  this  Act,  whether  officers  above 

in  this  section  mentioned  or  not,  as  if  references  in  that  section  to  the 
county  council  were  references  to  the  parish  council,  or  the  district 
council,  or  board  of  guardians  or  other  authority  whose  officer  the  person 
affected  is  when  the  claim  for  compensation  arises  as  the  case  may 
require.  Provided  that  all  expenses  incurred  by  a  district  council  in 
pursuance  of  this  section  shall  be  paid  as  general  expenses  of  the  council, 
and  any  expenses  incurred  by  a  board  of  guardians  in  pursuance  of  this 
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section  shall  be  paid  out  of  their  common  fund,  and  any  expenses  incurred  Section 
by  any  other  authority  in  pursuance  of  this  section  shall  be  paid  out  of 
the  fund  applicable  to  payment  of  the  salary  of  the  offices  affected. 

An  officer  means  a  person  holding  any  place,  situation,  or  employment ;  "  existino- " 
means  existing  at  the  appointed  day.  See  Local  Government  Act,  1888,  s.  100, 
ante,  p.  529,  and  section  75,  sub-section  (1),  of  this  Act,  ante,  p.  764. 

Section  120  of  the  Local  Government  Act,  1888,  which  is  here  applied,  provides  as 
follows  :  — 

"(1.)  Every  existing  officer  declared  by  this  Act  to  be  entitled  to  compensation 
and  every  other  existing  officer  whether  before  mentioned  in  this  Act  or  not, 
who  by  virtue  of  this  Act  or  anything  done  in  pursuance  of  or  in  conse- 
quence of  this  Act,  suffers  any  direct  pecuniary  loss  by  abolition  of  office  or 
by  diminution  or  loss  of  fees  or  salary,  shall  be  entitled  to  have  compensa- 
tion paid  to  him  for  such  pecuniary  loss  by  the  county  council  to  whom  the 
powers  of  the  authority  whose  officer  he  was  are  transferred  under  this  Act, 
regard  being  had  to  the  conditions  on  which  his  appointment  was  made,  to 
the  nature  of  his  office  or  employment,  to  the  duration  of  his  service,  to  any 
additional  emoluments  which  he  acquires  by  virtue  of  this  Act  or  of  anything 
done  in  pursuance  of  or  in  consequence  of  this  Act,  and  to  the  emoluments 
which  he  might  have  acquired  if  he  had  not  refused  to  accept  any  office 
offered  by  any  council  or  other  body  acting  under  this  Act,  and  to  all  the 
other  circumstances  of  the  case,  and  the  compensation  shall  not  exceed  the 
amount  which,  nnder  the  Acts  and  rules  relating  to  Her  Majesty's  Civil 
Service,  is  paid  to  a  person  on  abolition  of  office. 

"(2.)  Every  jaerson  who  is  entitled  to  compensation  as  above-mentioned  shall 
deliver  to  the  county  council  a  claim  under  his  hand  setting  forth  the  whole 
amount  received  and  expended  by  him  or  his  predecessors  in  office  in  every 
year  during  the  period  of  five  years  next  before  the  passing  of  this  Act  on 
account  of  the  emoluments  for  which  he  claims  compensation,  distinguishing 
the  offices  in  respect  of  which  the  same  have  been  received,  and  accompanied 
by  a  statutory  declaration  under  the  Statutory  Declarations  Act,  1835,  that 
the  same  is  a  true  statement  according  to  the  best  of  his  knowledge,  informa- 
tion, and  belief. 

"(3.)  Such  statement  shall  be  submitted  to  the  county  council,  who  shall  forthwith 
take  the  same  into  consideration,  and  assess  the  just  amount  of  compensation 
(if  any)  and  shall  forthwith  inform  the  claimant  of  their  decision. 

"(4.)  If  a  claimant  is  aggrieved  by  the  refusal  of  the  county  council  to  grant  any 
compensation,  or  by  the  amount  of  compensation  assessed,  or  if  not  less  than 
one-third  of  the  members  of  such  council  subscribe  a  protest  against  the 
amount  of  the  compensation  as  being  excessive,  the  claimant  or  any  sub- 
scriber to  such  protest  (as  the  case  may  be)  may  within  three  months  after 
the  decision  of  the  council  appeal  to  the  Treasury,  who  shall  consider  the 
case  and  determine  whether  any  compensation,  and  if  so  what  amount  ought 
to  be  granted  to  the  claimant  and  such  determination  shall  be  final. 

"  (5.)  Any  claimant  under  this  section,  if  so  required  by  any  member  of  the  county 
council,  shall  attend  at  a  meeting  of  the  council  and  answer  upon  oath 
which  any  justice  present  may  adminster  all  questions  asked  by  any  member 
of  the  council  touching  the  matters  set  forth  in  his  claim,  and  shall  further 
produce  all  books,  papers,  and  documents  in  his  possession  or  under  his 
control  relating  to  such  claim. 

"(6.)  The  sum  payable  as  compensation  to  any  person  in  pursuance  of  this  section 
shall  commence  to  lie  payalile  at  the  date  fixed  by  the  council  on  granting  the 
compensation,  or,  in  case  of  appeal,  by  the  Treasury,  and  shall  be  a  specialty 
debt  due  to  him  from  the  county  council,  and  may  be  enforced  accordingly 
in  like  manner  as  if  the  council  had  entered  into  a  bond  to  pay  the  same. 

"  (7.)  If  a  person  receiving  compensation  in  pursuance  of  this  section  is  appointed 
to  any  office  under  the  same  or  any  other  county  council,  or  by  virtue  of  this 
Act  or  anything  clone  in  pursuance  of  or  in  consequence  of  this  Act  receives 
any  increase  of  emoluments  of  the  office  held  by  him,  he  shall  not  while 
receiving  the  emoluments  of  that  office  receive  any  greater  amount  of  his 
conii3ensation,  if  any,  than,  with  the  emoluments  of  the  said  office,  is  ecj^ual 
to  the  emoluments  for  which  compensation  was  granted  to  him,  and  if  the 
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emoluments  of  the  office  he  holds  are  equal  to  or  greater  than  the  emolu- 
ments for  whicli  com25ensation  was  granted  his  compensation  shall  be 
suspended  while  he  holds  such  office. 
"  (8.)  All  expenses  incurred  by  a  county  council  in  pursuance  of  this  section  shall 

be  paid  out  of  the  county  fund  as  a  payment  tor  general  county  purposes." 
It  will  be  observed  that,  under  the  section  above  set  out,  in  fixing  the  amount  of 
compensation  regard  must  be  had  to  the  following  considerations  : — 

1.  The  direct  pecuniary  loss  which  the  officer  suffers. 

2.  The  conditions  of  his  appointment,  e.g.,  whether  it  is  for  life  or  for  a  fixed  term, 
or  at  pleasure.  On  this  subject  reference  may  be  made  to  B.  v.  Norwich 
(Mayor,  dbc,  of ),  8  A.  &  E.  633,  as  showing  that,  although  an  office  may  be 
held  during  pleasure,  the  authority  assessing  compensation  is  not  bound  to 
consider  only  the  legal  tenure,  but  may,  under  certain  circumstances,  award 
compensation  as  for  an  office  held  for  life. 

3.  The  nature  of  his  office,  i.e.,  whether  it  is  an  important  or  subordinate  one. 
And  see  Legg  v.  StoJee  Newingtorh  Vestry,  ante,  ]).  529. 

4.  The  duration  of  his  service. 

5.  Any  additional  emoluments  which  he  acquires  under  the  Act  which  alters  his 
position  by  the  abolition  of  his  office  or  diminution  of  his  salary. 

6.  Any  emoluments  which  he  might  have  acquired  if  he  had  not  refused  to  accept 
a  new  office. 

7.  All  the  other  circumstances  of  the  case. 

The  Civil  Sei'vice  scale  is  regulated  by  the  Superannuation  Acts,  1859  (22  Vict, 
c.  26)  and  1884  (47  &  48  Vict.  c.  57).  The  compensation  allowance  is  not  to  exceed 
two-thirds  of  the  salary  and  emoluments  of  the  office  ;  subject  to  this  ten-sixtieths  of 
the  salary  and  emoliiments  may  be  allowed  to  a  person  who  has  served  ten  years  or 
upwards  and  an  addition  of  one-sixtieth  may  be  made  for  every  year  over  ten  up  to 
forty  years.  In  case  of  abolition  of  office  an  additional  allowance  not  exceeding  the 
ten-sixtieths  of  his  salary  and  emoluments  may  be  granted. 

It  should  be  noticed  also  that  a  claimant  for  compensation  must  deliver  his  claim 
to  the  particular  body  to  whom  the  powers  of  the  authority  whose  officer  he  was  are 
transferred,  and  his  claim  must  state  the  matters  and  be  accompanied  by  the  statutory 
declaration  mentioned  in  sub-section  (2)  of  the  section  above  set  out ;  he  may  be 
required  to  attend  before  the  body  in  question  and  be  examined  on  oath  as  to  his 
claim  if  a  justice  is  present  to  administer  an  oath  ;  if  dissatisfied  with  the  decision  of 
that  body,  he  may  appeal  to  the  Commissioners  of  the  Treasury. 

The  proviso  to  the  sub-section  in  the  text  varies  the  provision  above  set  out  of  the 
Act  of  1888  as  to  the  fund  out  of  which  payment  of  compensation  is  to  be  made  ; 
such  payments  are  to  be  paid  in  the  case  of  district  councils  as  general  expenses  (as 
to  which  see  note  to  section  29,  ante,  p.  728). 

Provision  as  82.  (!•)  Where  before  the  appointed  day  the  highv^^ay  expenses 
to  highways.  charged  on  a  particular  parish  or  other  area  and  not  on  a  district, 

the  district  council  may  determine  that  the  highways  in  that  parish  or 
area  shall  be  placed  in  proper  repair  before  the  expenses  of  repairing  the 
same  become  a  charge  upon  the  district,  and,  failing  such  highways 
being  placed  in  proper  repair  to  the  satisfaction  of  the  district  council, 
the  district  council  may  themselves  place  the  highways  in  proper  repair, 
and  the  expense  incurred  by  them  of  placing  those  highways  in  proper 
repair  shall  be  a  separate  charge  on  the  parish  or  area,  and  any  question 
which  arises  as  to  whether  any  such  expenses  are  properly  a  separate 
charge  on  the  parish  or  area  shall  be  determined  by  the  county  council. 

This  provision  enables  a  district  council  to  require  that  the  highways  which,  before 
the  appointed  day,  were  repairable  at  the  expense  of  a  parish  or  other  area  not 
co-extensive  with  the  district,  shall  be  placed  in  proper  repair  at  the  expense  of  such 
parish  or  area  before  being  taken  over  by  the  district  council  as  highway  authority, 
under  section  25,  ante,  p.  723. 

As  to  the  meaning  of  the  expression  "  appointed  day  "  where  the  operation  of 
section  25  as  to  highways  is  postponed,  see  the  proviso  to  section  84,  sub-section  (4),  fost. 
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(2.)  Where  in  pursuance  of  an  order  of  a  county  council  a  parish  Section  82. 
continues  to  maintain  its  own  highways  after  the  appointed  day,  the 
highway  expenses  shall  not  be  deemed  to  ibe  expenses  of  the  parish 
council  or  of  the  parish  meeting  within  the  meaning  of  this  Act. 

So  long  as  a  higliway  parisli  remains  such  (by  virtue  of  an  order  for  the  post- 
ponement of  the  operation  of  section  25)  the  highway  rate  will  continue  to  be  assessed 
and  levied  by  the  surveyor  of  highways  as  before  the  passing  of  this  Act. 

83.  It  shall  be  the  duty  of  every  county  council  to  exercise  all  such  J^u^^ty  council 
of  their  powers  as  may  be  requisite  for  bringing  this  Act  into  full  to  bring  Act 
operation  within  their  county  as  soon  as  may  be  after  the  passing  thereof,  into  operation, 
and  a  county  council  may  delegate  their  powers  under  this  Act  to  a 
committee. 

See  further  as  to  the  duty  of  county  councils  to  use  their  powers  under  this  Act 
with  expedition,  sections  36,  sub-section  (13) ;  80  and  84,  sub-section  (3). 

84.  (!•)  The  first  elections  under  this  Act  shall   be  held  on  the  Appointed 
eighth  day  of  November  next  after  the  passing  of  this  Act,  or  such  later 

date  or  dates  in  the  year  one  thousand  eight  hundred  and  ninety-four  as 
the  Local  Government  Board  may  fix. 

The  rules  as  to  first  elections  made  by  the  Local  Government  Board  fixed  the 
dates  for  the  first  elections. 

(2.)  The  persons  elected  shall  come  into  office  on  the  second  Thursday 
next  after  their  election,  or  such  other  day  not  more  than  seven  days 
earlier  or  later  as  may  be  fixed  by  or  in  pursuance  of  the  rules  made 
under  this  Act  in  relation  to  their  election. 

The  rules  referred  to  were  those  framed  by  the  Local  Government  Board,  under 
sections  3,  sub-section  (6)  ;  20,  sub-section  (5)  ;  and  23,  sub-section  (5).  They 
provided  in  each  case  for  the  date  when  tlie  persons  electecl  shall  come  into  office. 

(3.)  Every  division  into  wards  or  alteration  of  the  boundaries  of  any 
parish  or  union  or  district  which  is  to  affect  the  first  election  shall,  if  it 
affects  the  joarishes  or  parts  for  which  the  registers  of  parochial  electors 
will  be  made,  be  made  so  far  as  practicable  before  the  first  day  of  July 
next  after  the  passing  of  this  Act,  and  any  such  division  or  alteration 
which  after  the  appointed  day  may  be  made  an  application  by  the  parish 
council  or  any  parochial  electors  of  any  parish,  may  be  made  before  the 
appointed  day  on  application  by  the  vestry  or  a  like  number  of  the 
ratepayers  of  the  parish. 

Provided  that — 

(a.)  If  any  county  council  having  any  such  division  or  alteration 
under  consideration  so  direct,  the  lists  of  voters  shall  be  framed 
in  parts  corresponding  with  such  division  or  alteration  so  that 
the  parts  may  serve  either  for  the  unaltered  parish,  union,  or 
district,  or  for  the  same  when  divided  or  altered  ;  and 

(b.)  If  the  county  council  making  such  division  or  alteration  on  or 
after  the  said  day  and  on  or  before  the  last  day  of  August,  one 
thousand  eight  hundred  and  ninety-four,  so  direct,  the  clerk  of 
the  county  council  shall  make  such  adjustment  of  the  registers 
of  parochial  electors  as  the  division  or  alteration  may  render 
necessary  for  enabling  every  parochial  elector  to  vote  at  the 
3  D  2 


772 


THii;  LOCAL  GOVEENMENT  ACT,  1894. 


Section  84.  first  election  in  the  ward,  tinion,  or  district  in  whicli  his 

qualification  is  situate,  and  in  that  case  the  said  division  or 
alteration  shall  be  observed  in  the  case  of  that  election. 

The  foregoincr  provision  had  reference  to  i^roceedings  before  the  appointed  day,  and 
is  now  practically  spent. 

As  to  a  division  into  vizards  for  the  election  of  guardians,  see  sections  20,  sub- 
section (3) ;  60,  sub-section  (1),  cmte,  pjs.  716,  756.  As  to  alteration  of  boundaries, 
see  sections  36  to  38,  ante,  p.  733. 

(4.)  Subject  as  in  this  Act  mentioned,  "  the  appointed  day  "  shall, — 
(a.)  For  the  purpose  of  elections  and  of  parish  meetings  in  parishes 
not  having  a  parish  council,  be  the  day  or  respective  days  fixed 
for  the  first  elections  under  this  Act,  or  such  prior  day  as  may 
be  necessary  for  the  purpose  of  giving  notices  or  doing  other 
acts  preliminary  to  such  elections  ;  and 
(5.)  For  the  purpose  of  the  powers,  duties,  and  liabilities  of  councils 
or  other  bodies  elected  under  this  Act,  or  other  matters  not 
specifically  mentioned,  be  the  day  on  which  the  members  of 
such  councils  or  other  bodies  first  elected  under  this  Act  come 
into  office  ;  and 

(c.)  For  the  purpose  of  powers,  duties,  and  liabilities  transferred  to  a 
council  of  a  borough  by  this  Act,  be  the  first  day  of  November 
next  after  the  passing  of  this  Act  ; 
and  the  lists  and  registers  of  parochial  electors  shall  be  made  out  in  such 
parts  as  may  be  necessary  for  the  purpose  of  the  first  elections  under 
this  Act. 

Provided  that  where  an  order  of  a  county  council  postpones  the 
operation  of  the  section  with  respect  to  highways  as  respects  their  county 
or  any  part  thereof  the  day  on  which  such  postponement  ceases  shall,  as 
respects  such  county  or  part,  be  the  appointed  day,  and  the  order  of 
postponement  shall  make  such  provision  as  may  be  necessary  for  holding 
elections  of  highway  boards  during  the  interval  before  the  appointed  day. 

The  effect  of  the  proviso  to  the  above  sub-section  is  to  postpone  the  appointed  day 
as  regards  highway  j)owers  where  those  powers  are  temporarily  withheld  from  a 
district  council  by  an  order  for  postponement,  under  section  25,  ante,  p.  723. 

Current  rates,  85-  (!•)  Every  rate  and  precept  for  contributions  made  before  the 
appointed  day  may  be  assessed,  levied,  and  collected,  and  proceedings 
for  the  enforcement  thereof  taken,  in  like  manner  as  nearly  as  may  be  as 
if  this  Act  had  not  passed. 

(2.)  The  accounts  of  all  receipts  and  expenditure  before  the  appointed 
day  shall  be  audited,  and  disallowances,  surcharges,  and  penalties 
recovered  and  enforced,  and  other  consequential  proceedings  had,  in  like 
manner  as  nearly  as  may  be  as  if  this  Act  had  not  passed,  but  as  soon  as 
practicable  after  the  appointed  day  ;  and  every  authority,  committee,  or 
ofiicer  whose  duty  it  is  to  make  up  any  accounts,  or  to  account  for  any 
portion  of  the  receipts  or  expenditure  in  any  account,  shall,  until  the 
audit  is  completed,  be  deemed  for  the  purpose  of  such  audit  to  continue 
in  office,  and  be  bound  to  perform  the  same  duties  and  render  the  same 
accounts  and  be  subject  to  the  same  liabilities  as  before  the  appointed  day. 

(3.)  All  proceedings,  legal  and  other,  commenced  before  the  appointed 
day,  may  be  carried  on  in  like  manner,  as  nearly  as  may  be,  as  if  this  Act 
had  not  passed,  and  any  such  legal  proceeding  may  be  amended  in  such 
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manner  as  may  appear  necessary  or  proper  in  order  to  bring  it  into  Section  85. 
conformity  with  the  provisions  of  this  Act. 

(4.)  Every  vahiation  Hst  made  for  a  parish  divided  by  this  Act  shall 
continue  in  force  until  a  new  valuation  list  is  made. 

(5.)  The  change  of  name  of  an  urban  sanitary  authority  shall  not 
affect  their  identity  as  a  corporate  body  or  derogate  from  their  powers, 
and  any  enactment  in  any  Act,  whether  public,  general,  or  local  and 
personal,  referring  to  the  members  of  such  authority  shall,  unless 
inconsistent  with  this  Act,  continue  to  refer  to  the  members  of  such 
authority  under  its  new  name. 

As  to  the  change  of  name  of  urban  sanitary  authorities,  see  section  21  (1),  ante,  p.  7 17. 

86.  (!•)  Nothing  in  this  Act  shall  prejudically  affect  any  securities  Saving  for 
granted  before  the  passing  of  this  Act  on  the  credit  of  any  rate  or  existing 
property  transferred  to  a  council  or  parish  meeting  by  this  Act ;  and  all  discharge  of 
such  securities,  as  well  as  all  unsecured  debts,  liabilities,  and  obligations  debts, 
incurred  by  any  authority  in  the  exercise  of  any  powers  or  in  relation  to 

any  property  transferred  from  them  to  a  council  or  parish  meeting  shall 
be  discharged,  paid,  and  satisfied  by  that  council  or  parish  meeting,  and 
where  for  that  purpose  it  is  necessary  to  continue  the  levy  of  any  rate  or 
the  exercise  of  any  power  which  would  have  existed  but  for  this  Act,  that 
rate  may  continue  to  be  levied  and  that  power  to  be  exercised  either  by 
the  authority  who  otherwise  would  have  levied  or  exercised  the  same,  or 
by  the  transferee  as  the  case  may  require. 

(2.)  It  shall  be  the  duty  of  every  authority  whose  powers,  duties,  and 
liabilities  are  transferred  by  this  Act  to  liquidate  so  far  as  practicable 
before  the  appointed  day,  all  current  debts  and  liabilities  incurred  by 
such  authority. 

87.  -^ll  such  bye-laws,  orders,  and  regulations  of  any  authority,  Saving 
whose  powers  and  duties  are  transferred  by  this  Act  to  any  council,  as  ^^ws^"^ 
are  in  force  at  the  time  of  the  transfer,  shall,  so  far  as  they  relate  to  or 

are  in  pursuance  of  the  powers  and  duties  transferred,  continue  in  force 
as  if  made  by  that  council,  and  may  be  revoked  or  altered  accordingly. 

88.  If  fit  the  time  when  any  powers,  duties,  liabilities,  debts,  or  Saving  for 
property  are  by  this  Act  transferred  to  a  council  or  parish  meeting,  any  ^^"^^'^^^^^ 
action  or  proceeding,  or  any  cause  of  action  or  proceeding  is  pending  or  ' '  ' 
existing  by  or  against  any  authority  in  relation  thereto  the  same  shall  .not 

be  in  anywise  prejudicially  affected  by  the  passing  of  this  Act,  but  may 
be  continued,  prosecuted,  and  enforced  by  or  against  the  council  or  parish 
meeting,  as  successors  of  the  said  authority  in  like  manner  as  if  this  Act 
had  not  been  passed. 

(2.)  All  contracts,  deeds,  bonds,  agreements,  and  other  instruments 
subsisting  at  the  time  of  the  transfer  in  this  section  mentioned,  and 
affecting  any  of  such  powers,  duties,  liabilities,  debts,  or  property,  shall 
be  of  as  full  force  and  effect  against  or  in  favour  of  the  council  or  parish 
meeting,  and  may  be  enforced  as  fully  and  effectually  as  if,  instead  of  the 
authority,  the  council  or  parish  meeting  had  been  a  party  thereto. 

89-  The  Acts  specified  in  the  Second  Schedule  to  this  Act  are  hereby  Repeal, 
repealed  as  from  the  appointed  day  to  the  extent  in  the  third  column  of 
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Section  89,  that  schedule  mentioned,  and  so  much  of  any  Act,  whether  pubHc, 
general,  or  local  and  personal,  as  is  inconsistent  with  this  Act  is  also 
hereby  repealed.  Provided  that  where  any  wards  of  an  urban  district 
have  been  created,  or  any  number  of  members  of  an  urban  sanitary 
authority  fixed,  by  or  in  pursuance  of  any  local  and  personal  Act,  such 
wards  and  number  of  members  shall  continue  and  be  alterable  in  like 
manner  as  if  they  had  been  fixed  by  an  order  of  the  county  council 
under  this  or  any  other  Act. 

This  Act  does  not  give  power  to  a  county  council  to  create  wards  or  fix  the  number 
of  councillors  in  an  urban  district,  but  the  meaning  of  the  proviso  in  the  text  seems 
to  be  that  where  these  matters  are  provided  for  by  or  in  pursuance  of  a  local  and 
personal  Act  the  county  council  shall  have  the  same  power  of  altering  them  from 
time  to  time  as  that  body  has  in  the  case  of  rural  districts.  See  section  60,  sub- 
section (1),  ante,  p.  756. 


SCHEDULES. 

FIRST  SCHEDULE. 

Rules  as  to  Parish  Meetings,  Parish  Councils,  and  Committees. 
****** 

Part  Three. 
Qeneral. 

****** 
(2.)  A  minute  of  proceedings  at  a  meeting  of  a  parish  council,  or  of  a  committee  of 
a  parish  or  district  council,  or  at  a  parish  meeting,  signed  at  the  same  or  the  next 
ensuing  meeting  by  a  person  describing  himself  as  or  appearing  to  be  chairman  of  the 
meeting  at  which  the  minute  is  signed,  shall  be  received  in  evidence  without  further 
proof. 

It  must  be  noticed  that  in  order  to  make  the  minute  evidence  it  must  be  signed  at  the  meet- 
ing to  the  proceedings  of  which  it  relates,  or  at  the  next  meeting  of  the  same  body.  The  date 
at  which  the  minute  is  signed  should  appear  upon  the  minute.  As  to  the  appointment  of 
committees,  see  sections  56  and  57,  ante,  p.  752. 

(3.)  Until  the  contrary  is  proved,  every  meeting  in  respect  of  the  proceedings  whereof 
a  minute  has  been  so  made  shall  be  deemed  to  have  been  duly  convened  and  held, 
and  all  the  members  of  the  meeting  shall  be  deemed  to  have  been  duly  qualified  ;  and 
where  the  proceedings  are  proceedings  of  a  committee,  the  committee  shall  be  deemed 
to  have'  been  duly  constituted,  and  to  have  had  power  to  deal  with  the  matters 
referred  to  in  the  minutes. 

It  will,  of  course,  be  competent  for  any  party  seeking  to  upset  the  proceedings  of  the 
meeting  to  tender  evidence  to  show  that  the  meeting  was  not  duly  convened,  or  that  any  of 
the  members  were  not  duly  qualified,  or  that  the  committee  was  duly  constituted,  or  was 
acting  ultra  vires. 

****** 

Part  Four. 

Section  56.  Proceedings  of  Committees  of  Parish  or  District  Councils. 

(1.)  The  quorum,  proceedings,  and  place  of  meeting  of  a  committee,  whether 
within  or  without  the  parish  or  district,  and  the  area  (if  any)  within  which  the 
committee  are  to  exercise  their  authority,  shall  be  such  as  may  be  determined  by 
regulations  of  the  council  or  councils  appointing  the  committee. 

It  appears  from  Part  3,  Rules  (2)  and  (3),  above,  that  every  committee  must  keep  minutea 
of  their  proceedings. 
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(2.)  Subject  to  such  regulations,  the  quorum,  proceedings,  and  place  of  meeting,  Schedule  1. 
whether  ^vithin  or  without  the  parish  or  district,  shall  be  such  as  the  committee  direct, 
and  the  chairman  at  any  meeting  of  the  committee  shall  have  a  second  or  casting  vote. 

A  committee  have,  of  course,  no  power  to  fix  their  area  of  authority  or  in  any  way  to  alter 
the  powers  which  have  been  delegated  to  them. 


SECOND  SCHEDULE. 
Enactments  Repealed. 


Session  and  Chapter. 


Short  Title. 


54  Geo.  3,  c.  91 


58  Geo.  3,  c.  69 

59  Geo.  3,  c.  85 

1  &  2  Will.  4,  c.  60 

4  &  5  Will.  4,  c.  76 


An  Act  to  amend  so  much 
of  an  Act  passed  in  the 
forty-third  year  of  Her 
late  Majesty  Queen 
Elizabeth,  as  concerns 
the  time  for  appointing 
overseers  of  the  jioor. 

The  Vestries  Act,  1818  - 


The  Vestries  Act,  1819 


The  Vestries  Act,  1831 


The  Poor  Law  Amend- 
ment Act,  1834. 


Extent  of  Repeal. 


The  whole  Act,  so  far  as  it  relates 
to  rural  parishes. 


Sections  one,  two,  three,  and  four 
so  far  as  they  relate  to  parish 
meetings  and  parish  councils 
under  this  Act. 

The  whole  Act  so  far  as  it  relates  to 
parish  meetings  under  this  Act. 

The  whole  Act  so  far  as  it  relates 
to  parish  meetings  under  this 
Act,  except  section  thirty-nine. 

In  section  thirty-eight,  the  words 
"  and  the  said  guardians  shall  be 
elected  by  the  ratepayers  and  by 
such  owners  of  property  in  the 
parishes  forming  such  union  as 
shall  in  manner  hereinafter  men- 
tioned requh-e  to  have  their 
names  entered  as  entitled  to  vote 
as  owners  in  the  books  of  such 
parishes  respectively  ;"  and  from 
"and  also  fix  a  qualification"  to 
"  for  the  ensuing  year  shall  be 
chosen  ;  "  and  from  "  and  every 
justice  of  the  peace"  to  "as  such 
elected  guardians;"  and  from 
"Provided  also"  to  the  end  of 
the  section. 

Section  thirty-nine,  from  "and 
every  justice  "  to  the  end  of  the 
section. 

In  section  forty,  the  words  ''■  In  all 
cases  of  the  election  of  guardians 
under  this  Act,  or." 

Section  forty-one. 

Section  forty-eight  from  "  Provided 
always  "  to  the  end  of  the  section, 
so  far  as  the  words  repealed 
relate  to  the  office  of  parish  or 
district  councillor  or  guardian. 
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Session  and  Chapter. 

Short  Title. 

Extent  of  Repeal. 

5  &  6  Win.  4,  c.  50  - 

The  Highway  Act,  1835  - 

In  section  forty-eight,  the  words 
"  with  the  consent  in  writing  of 
the  justices  of  the  peace  at  a 
special  sessions  for  the  high- 
ways" and  the  words  "at  and 
for  such  price  as  the  said  justices 
may  deem  fair  and  reasonable." 

7  Will  4,  &  1  Vict.  c.  45  - 

The  Parish  Notices  Act, 
1837. 

Section  three,  so  far  as  it  relates  to 
notices  by  parish  councils  and 
notices  of  parish  meetings  under 
this  Act. 

5  &  6  Vict.  c.  57  - 

The  Poor  Law  Amend- 
ment Act,  1842. 

Section  eight,  section  eleven,  from 
"  and  in  every  case,"  to  the  end 
of  the  section,  and  section  fifteen. 

7  &  8  Vict.  c.  101  - 

The  Poor  Law  Amend- 
ment Act,  1844. 

Sections  seventeen,  twenty,  and 
twenty-four,  and  section  sixty- 
one  from  "and  wherever  any 
such  collector"  to  "provisions 
of  this  Act." 

13  &  14  Vict.  c.  57  - 

The  Vestries  Act,  1850  - 

Sections  six,  seven,  eight,  and  nine, 
so  far  as  they  relate  to  parish 
meetings  under  this  Act. 

14  &  15  Vict.  c.  105  - 

The  Poor  Law  Amend- 
ment Act,  1851. 

Section  two  and  section  three. 

16  &  17  Vict.  c.  65  - 

The  Vestries  Act,  1853  - 

The  whole  Act,  so  far  as  it  relates 
to  parish  meetings  under  this 
Act. 

18  &  19  Vict.  c.  120- 

The  Metropolis  Manage- 
ment Act,  1855. 

Section  six. 

Sections  thirteen  to  twenty-seven. 

In  section  thirty  the  words  "  or 
custom." 

Section  fifty  four. 

In  section  two  hundred  and  thirty- 
five  the  words  "under  this  Act," 
where  they  secondly  occur. 

19  &  20  Vict.  c.  112  - 

The  Metropolis  Manage- 
ment Amendment  Act, 
1856. 

Sections  six,  seven,  and  eight. 

23  &  24  Vict.  c.  30  - 

The  Public  Improvements 
Act,  1860. 

In  section  four  the  words  "  in 
value." 

25  &  26  Vict.  c.  102  - 

The  Metropolis  Manage- 
ment Amendment  Act, 
1862. 

Section  thirty-six ;  and  section 
forty  from  "by  rating"  to  "of 
such  parish." 

25  &  26  Vict.  c.  103  - 

The    Union  Assessment 
Act,  1862. 

In  section  two  the  words  "  consist- 
ing partly  of  ex  officio  and  partly 
of  elected  guardians,"  and  from 
"  Provided  always  "  to  the  end 
of  the  section. 

In  section  five  the  words  "e«  officio 
or  elected,"  in  both  places  where 
they  occur,  and  the  words  "  as 
the  case  may  be." 

30  &  31  Vict.  c.  6  ' 

The    Metropolitan  Poor 
Act,  1867. 

Section  seventy-nine. 

ENACTMENTS  EEPEALED. 


Session  and  Chapter. 


30  &  31  Vict.  c.  106  - 

31  &  32  Vict.  c.  122  - 
38  &  39  Vict.  c.  55  - 


39  &  40  Vict.  c.  61 


39  &  40  Vict.  c.  79  - 


47  &  48  Vict.  c.  70  - 


48  &  49  Vict.  c.  53  - 


55  &  56  Vict.  c.  53 


Short  Title. 


The  Poor  Law  Amend- 
ment Act,  1867. 


Tlie  Poor  Law  Amend- 
ment Act,  1868. 

The  Public  Health  Act, 
1875. 


The  Divided  Parishes  and 
Poor  Law  Amendment 
Act,  1876. 


The  Elementary  Educa- 
tion Act,  1876. 


The  Municipal  Elections 
(Corrupt  and  Illegal 
Practices)  Act,  1884. 

The  Public  Health  (Mem- 
bers and  Officers)  Act, 
1885. 

The  Public  Libraries  Act, 
1892. 


Extent  of  Repeal. 
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Sections  four,  five,  six,  and  nine, 
section  ten  so  far  as  it  relates  to 
elections  of  guardians,  and  sec- 
tion twelve. 

Section  four  from"  and  the  powers  " 
to  the  end  of  the  section. 

Section  eight  fi'om  "  and  the  num- 
ber "  to  the  end  of  the  section. 
In  section  nine  from  "  Provided 
that  (1^  An  ex  officio  guardian  " 
to  "  situated  in  an  urban  district " 
(being  the  provisoes)  ;  and  the 
words  "  from  owners  or  occupiers 
of  property  situated  in  the  rural 
district  of  a  value  sufficient  to 
qualify  them  as  elective  guar- 
dians for  a  union,"  and  from 
"Subject  to  the  iirovisions  of 
this  Act "  to  the  end  of  the 
section. 

Section  two  hundred,  except  so  far 
as  it  applies  to  boroughs  ;  sec- 
tions two  hundred  and  one  and 
two  hundred  and  four,  section 
two  hundred  and  forty-eight, 
except  so  far  as  it  relates  to 
overseers,  and  section  three 
hundred  and  twelve. 

So  much  of  Schedule  I.  as  relates 
to  committees,  and  Schedule  II. 

Section  six  from  "  The  meeting  of 
inhabitants"  to  the  end  of  the 
section,  so  far  as  it  relates  to 
rural  parishes.  Section  eight  to 
"  no  alteration,"  except  as  to 
cases  where  a  parish  is  dealt 
with  by  order  of  the  Local 
Government  Board. 

In  section  seven  the  words  "  so 
however  that  in  the  case  of  a 
committee  appointed  by  guar- 
dians one-third  at  least  shall 
consist  of  L'x  officio  guardians, 
if  there  are  any  and  sufficient 
ex  officio  guardians. 

Section  thirty-six  from  "  (7(.)  The 
Local  Government  Board "  to 
"  validity  of  any  vote." 

Sections  three  and  four. 


Sub-section  three  of  section  one 
The  First  Schedule  so  far  as  it 
applies  to  rural  parishes. 


778 


LOCAL  GOVBENMBNT  (STOOK  TRANSFER)  ACT,  1895. 


THE  LOCAL  GOVERNMENT  (STOCK  TRANSFER)  ACT,  1895. 

(58  &  59  Vict.  Cap.  32.) 

All  Act  to  amend  the  Local  Government  Act,  1894,  so  far  as  regards  the 
Transfer  of  any  Stock,  Share,  or  Security  standing  in  the  name  of,  or 
Dividends  payable  to,  a  Local  Authority.  [6th  July,  1895.] 

Be  it  enacted  by  thei  Queen's  most  Excellent  Majesty,  by  and  with 
the  ad^dce  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : — 


Section  1.      1.  (-'-•)  Where  any  stock  is  standing  in  the  books  of  any  company  in 

—7-    r  the  name  of  any  local  authority  the  foUowino;  provisions  shall  have 

Alteration  of     pp    ,   ^  ^ 

name  on  eueCTj  . 

transfer  of  {a.)  If  by  virtue  of  the  Local  Government  Act,  1894,  or  anything 
stock  standing  ^q^q  Under  that  Act  or  the  Local  Government  Act,  1888,  the 

of  local name  of  the  local  authority  is  changed, (a)  then!  upon  the 
authority.  request  of  such  authority  and  the  production  of  a  statutory 

56  &  57  Vict.  declaration  by  the  clerk  of  the  authority  specifying  the  stock, 

51  &  52  Vict  verifying  the  change  of  name  and  identity  of  the  authority, 

c.  41.  the  company  shall  enter  such  stock  in  the  new  name  of  the 

local  authority  in  like  manner  as  if  the  stock  had  been  trans- 
ferred to  the  authority  under  that  name,  and  pay  to  that 
authority,  all  dividends  accrued  and  to  accrue  due  thereon  : 
(J).)  If  by  \artue  of  the  Local  Government  Act,  1894,  or  anything  done 
under  that  Act  or  the  Local  Government  Act,  1888,  any  other 
local  authority  becomes  entitled  to  the  stock  or  any  dividends 
thereon, (^>)  a  certificate  of  the  clerk  of  the  county  council,  or 
the  order  or  award  under  which  the  local  authority  becomes  so 
entitled,  shall  be  a  sufficient  authority  to  the  company  to 
transfer  the  stock  into  the  name  of  the  local  authority  specified 
in  that  behalf  in  the  order,  award,  or  certificate,  and  to  pay 
the  dividends  to  such  authority  : 
(c.)  If  in  any  other  case  any  other  local  authority  is  entitled  to  the 
stock  or  any  dividends  thereon,  the  court  may  on  application 
make  an  order  vesting  in  such  authority  or  person  as  the  court 
may  direct,  the  right  to  transfer  the  said  stock,  or  pay  such 
dividends,  to  the  authority  in  or  to  whom  the  same  ought  to 
56  &  57  Vict  ^®  vested  or  paid,  and  the  Trustee  Act,  1893,  shall  apply  in 

c.  53.         '  like  manner  as  if  the  vesting  order  were  made  under  section 

thirty-five  of  that  Act.  (c) 
(2.)  In  this  Act— 

"A  local  authority  "  includes  any  urban  or  rural  sanitary  authority, 
council  of  a  borough,  improvement  commissioners,  local  board, 
urban  district  council,  rural  district  council,  board  of  guardians, 
highway  board,  burial  board,  parish  council,  overseers,  church- 
wardens and  overseers,  and  chairman  of  a  parish  meeting  and 
overseers  : 

"  County  council "  includes  the  council  of  a  county  borough  : 

"  Order  of  a  county  council "  means  an  order  made  either  by  a  county 
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council  or  by  any  joint  committee  of  county  councils,  and,  if   Section  1. 
such  order  requires  confirmation  by  the  Local  Government 
Board,  means  the  order  as  confirmed  by  that  Board : 
"  Company  "  includes  the  Bank  of  England,  and  any  company  or 

person  keeping  books  in  which  any  stock  is  registered  : 
"  Stock  "  includes  any  share,  annuity,  or  other  security. 
(3.)  The  jurisdiction  of  the  court  under  this  Act  may  be  exercised 
by  the  High  Court,  or  in  cases  within  the  jurisdiction  of  a  palatine 
court  or  county  court,  by  that  court. 

(a)  It  may  be  necessary  to  change  the  name  of  a  local  authority  when  an  order  is 
made  for  its  alteration  under  sections  54  or  57,  of  the  Local  Government  Act,  1888, 
ante,  p.  516,  or  when  the  name  is  changed  under  section  55  of  the  Local  Government 
Act,  1894,  ante,  p.  752. 

(b)  This  may  happen  when  a  district  is  divided  or  altered  and  an  adjustment  has 
been  made. 

(c)  The  effect  of  this  is  that  the  local  authority  may  transfer  the  stock  according 
to  the  order,  and  the  company  must  obey  the  order  according  to  its  tenor,  and  after 
receiving  written  notice  thereof,  it  will  not  be  lawful  for  the  company  to  transfer 
the  stock  or  pay  dividends  otherwise  than  in  accordance  with  the  order. 

2.  This  Act  may  be  cited  as  the  Local  Government  (Stock  Transfer)  Short  title. 
Act,  1895. 
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ABATEMENT  of 

certain  nmsances  on  premises,  74. 
election  petition,  1139. 

nuisances  generally — duty  of  local  authority  as  to,  115  ;  entry  on  premises  in 
connection  with,  124 ;  notice  requiring,  to  be  given  by  local  authority,  115  ; 
form  of  such  notice,  441 ;  complaint  to  justice  on  non-comiJiance  with 
such  notice,  119 ;  order  of  Court  as  to,  120  ;  form  of  order  of  Court,  442  ; 
penalty  for  contravention  of  order,  122  ;  sale  of  matters  removed  by  local 
authority  in  execution  of  order,  123 ;  proceedings  for,  in  Superior  Court, 
128 ;  proceedings  for,  when  caused  by  several  persons,  338. 

ABSENCE 

of  chau'man  of  district  council,  vice-chairman  to  act  in  case  of,  755. 
from  meeting,  vacation  of  office  of  district  councillor  by,  743. 

ABSTEACT 

of  audited  accounts  of  district  or  parish  council,  publication  of,  328,  754,  1377. 

ABSTRACTION 

of  water  fraudidently,  penalty  for,  86. 

ACCEPTANCE  OF  OFFICE 

by  guardian,  or  urban  or  rural  district  counciQor,  746. 

ACCESS  to 

parish  books  and  documents,  715. 
water-meter  by  local  authority,  85. 

ACCOMMODATION, 

for  working  classes  displaced  under  Housing  of  Working  Classes  Act,  1890, 
provision  of,  606 — 608,  630 ;  appropriation  or  purchase  of  lands  for  pro- 
viding, 614. 

ACCOUNTABILITY  of 

officers  of  companies,  803. 
officers  of  local  authority,  269. 

ACCOUNTS, 

adjustment  of,  on  alteration  of  areas,  377;  adjustment  of,  consequent  on 

transfer  of  powers,  &c.,  398. 
Baths  and  Wash-houses  Commissioners',  848,  849. 

before  the  appointed  day,  of  authorities  affected  by  Local  Grovernment  Act, 

1894,  audit  of,  772. 
declaration  as  to,  may  be  required  by  auditor,  327,  789. 
deposit  of,  for  inspection  prior  to  audit,  326,  327. 
district  fund,  278. 

gas  undertakings,  869,  978,  981—986. 
highway  rates  made  by  urban  authority,  296. 
improvement  commissioners',  audit  of,  328. 
inspection  of,  by  auditor  at  any  time,  939. 
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ACGOimTS—coniinued. 

joint  committees  of  district,  and  district  and  parish  coixncils,  General  Order  of 

Local  Government  Board  as  to,  1378. 
library  authorities',  1326. 

local  authority — form  and  date  for  making  up,  of,  325,  754 ;  under  Housing  of 

Working  Glasses  Act,  1890... 652. 
local  boards'.  General  Order  of  Local  Government  Board  as  to,  1364. 
ofhcers  to  render,  269 ;  audit  of  accounts  of  ofSoers,  331. 
overseers  for  purposes  of  Act,  audit  of,  332. 
parish  councils',  754. 
parochial  charity,  712. 

private  street  works,  to  be  kept  separately,  690. 

production  of,  to  auditor,  326,  327 ;  to  Local  Government  Board  inspectors, 
390. 

rural  authorities' — audit  of,  331,  754 ;  to  what  date  to  be  made  up,  754;  form 
of,  754;  inspection  of,  by  parochial  electors,  755;  publication  of  report  of 
auditor  as  to,  and  the  abstract  of,  754,  1377. 

urban  authority's,  as  burial  board,  931. 

urban  authority's,  being  council  of  borough — audit  of,  325 ;  to  what  date  to  be 

made  up,  754 ;  form  of,  754. 
iirban  authority's,  not  being  council  of  borough — abstract  of,  to  be  published, 

328,  754;  audit  of,  326,  327,  754;  to  what  date  to  be  made  up,  754;  form 

of,  754 ;  report  on,  to  be  made  by  auditor,  328,  754. 

ACCUMULATION  of 

manure,  &c.,  power  to  require  removal  of,  72 ;  penalty  for,  76. 

ACQUISITION  of   See  also  Purchase  ;  Compulsory  Acquisition. 

land  for  allotments,  1217 — 1219  ;  land  under  improvement  schemes,  611 — 614; 
under  reconstruction  schemes,  628,  629 ;  for  purposes  of  working  class 
lodging-house,  643 ;  land  or  buildings  by  parish  councQ,  702. 

ACT, 

confirming  Provisional  Order,  repeal  or  alteration  of,  391 ;  to  be  public  statute, 
39. 

local.    See  LocAi  Acts. 
ACTIONS, 

against  persons  acting  in  execution  of  statutory  or  other  public  duty,  692  et  seq, 

against  or  by  local  authorities,  interrogatories  in,  358  n. 

saving  in  Local  Government  Act,  1894,  for  existing  or  pending,  778. 

ADJUSTMENT  of 

accounts  and  liabilities  on  alteration  of  areas,  377. 

accounts,  &c.,  arising  out  of  transfer  of  powers,  &c.,  398. 

property  and  liabilities — orders  and  schemes  under  Local  Government  Act, 
1888,  may  provide  for,  520  ;  general  provisions  as  to,  in  Local  Government 
Act,  1888. .  .521 ;  general  provisions  as  to,  in  Local  Government  Act,  1894. . . 
760,  761. 

ADMINISTEATION  of 

affairs  of  small  rural  district  by  council  of  adjoining  district,  722. 

ADMINISTRATIVE  COUNTY, 

boundary  of,  for  purposes  of  first  election  of  county  council,  514. 
county  borough  to  be,  508. 
definition  of,  526. 

places  in,  to  form  part  of  county  for  all  purposes,  519. 
quarter  sessions  boroughs  to  be  part  of,  when,  509,  612. 

ADMIRALTY 

property,  saving  for,  415. 

ADMISSION.    See  also  ENTRY. 

to  museum  or  gymnasium,  1285. 
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ADOPTION  of 

Baths  and  Wash-houses  Acts,  846,  8-17 ;  by  m-ban  authority,  28. 

Housing  of  Working  Glasses  Act,  1890,  Part  III.,  641,  642. 

Infectious  Disease  (Notification)  Act,  1889... 541;  (Prevention)  Act,  1890... 

549  ;  rescission  of  adoption  of  last  Act,  558. 
Labouring  Classes  Lodging  Houses  Acts  by  urban  authority,  28. 
Museums  and  Gymnasiums  Act,  1891... 1284. 
private  streets  as  highways,  198,  589,  689,  690. 
Private  Streets  Works  Act,  1892... 680. 
public  bridges  over  canals,  &c.,  166. 
Public  Health  Acts  Amendment  Act,  1890. .  .560. 
PubHc  Improvement  Act,  1860. .  .928. 
Public  Libraries  Acts,  1321 ;  in  urban  districts,  1335. 
public  roads,  165. 

ADOPTIVE  ACTS  UNDER  LpCAL  GOVERNMENT  ACT,  1894, 
alteration  of  area  in  which,  in  force,  750. 

not  to  be  adopted  in  urban  district  without  consent  of  district  council,  758. 

property,  debts,  and  liabilities  of  superseded  authority  under,  750. 

transfer — to  parish  council  of  powers,  &c.  of  authority  under,  in  force  in  part  of 
parish,  749  ;  to  parish  councils,  or  parish  and  urban  district  councils,  when 
in  force  in  more  than  one  parish,  749 ;  to  urban  district  council,  when  in 
force  in  whole  or  part  of  urban  district,  757. 

what  are,  749  n. 

ADULTERATION 

of  food  and  drugs.    See  Sale  of  Food  and  Drugs  Acts. 

ADVANTAGE, 

definition  of,  in  Public  Bodies  (Corrupt  Practices)  Act,  1889... 538. 

ADVERTISEMENT, 

interest  in  newspaper  containing,  does  not  disqualify  member  of  district  council, 
742. 

notice  to  be  given  by,  of — intention  to  apply  for  confirmation  of  byelaws,  257 ; 
intention  to  construct  sewage  works  without  district,  61,  62  ;  intention  to 
construct  reservoir,  80 ;  purport  of  proposed  Provisional  Order,  391 ; 
undertaking  for  which  lands  required  compulsorily,  246. 

penalty  for  destroying  or  defacing,  592. 

AFFAIRS  OE  CHURCH, 
definition  of,  765. 

AGREEMENT, 

adjustment  by,  of  property  and  liabilities  under  Local  Government  Act,  1888... 
521  ;  under  Local  Government  Act,  1894... 760. 

by  local  authority,  as  to — construction  or  adoption  of  public  bridges  over 
canals,  &c.,  166;  construction  or  alteration  of  sewer  or  drain  for  which 
owner  liable,  573  ;  communication  of  sewer  or  drain  without  district  with 
sewer  within,  53 ;  communication  of  sewer  with  sewer  of  adjoining  dis- 
trict, 60;  making  of  new  public  roads,  165;  making  of  mines  under 
sanitary  works,  471 ;  reception  of  sick  into  hospitals,  148  ;  repair,  &c.  of 
turnpike  roads  and  county  bridges,  166  ;  supply  of  water,  83,  85  ;  supply 
of  water  to  authority  of  adjoining  district,  87  ;  supply  of  water  for  public 
baths  or  for  trading  or  manufactm-iag  purposes,  91 ;  supply  of  water  to 
universities,  94. 

saving  for  provisions  of,  as  to  rates,  302. 

AGRICULTURAL 

land,  assessment  of,  to  general  district  rate,  283 ;  to  special  expenses  rate,  311. 

AGRICULTURAL  GANGS  ACT,  1867, 
text  of,  939— 941. 
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AIR  SPACE 

about  buildings,  byelaws  as  to,  204,  205. 

ALDEESHOT, 

saving  for  powers  of  Secretary  for  War  as  to,  756. 

ALIENS, 

disqualification  of,  for  office,  739. 

ALKALI  ACTS, 

transfer  to  Local  Government  Board  of  powers,  &c.  under,  455. 

ALKALI,  ETC.  WOEKS  REGULATION  ACTS, 
alkali  works  and  alkali  waste,  1115,  1116. 
complaint  of  sanitary  authority  as  to  nuisance,  1122. 
definitions  in,  1123. 

inspection,  1118 — 1120;  appointment  of  additional  inspector  on  appKcation  of 

sanitary  authority,  1119. 
legal  proceedings  under,  1120 — 1123. 

Provisional  Order  for  preventing  discharge  of  gases  from  salt  and  cement 

works,  1117. 
registration  of  works,  1117. 
rock-salt  works  not  within,  1318. 
service  of  notices,  1122. 

special  rules  may  be  made  by  owners  of  works,  1120. 
sulphuric  acid  and  other  specified  works,  1116,  1117,  1218. 
text  of  Act  of  1881.  ..1115— 1124;  of  Act  of  1892. ..1318. 

ALLEY, 

in  unhealthy  areas,  improvement  schemes  for,  601  et  seq. 
opening  of,  power  to  purchase  houses  for,  624. 
street  includes,  12. 

ALLOTMENTS, 

acquisition  of  land  for,  1217. 

appeal  to  county  council  on  failui'e  of  sanitary  authority  to  provide  land  for, 
1279,  1280. 

combination  of  parishes  and  contributory  places  for  purposes  of,  1225. 
compulsory  acquisition  of  lands  for,  704  et  seq.,  1217.    See  also  COMPULSORY 

Acquisition  of  Lands  for  Allotments. 
crops  on,  compensation  for,  1205,  1277. 
duty  of  sanitary  authority  to  acquire  land  for,  1216. 
exercise  and  recreation,  nuisances  on,  1 14  w. 
expenses  and  receipts  of  sanitary  authority  in  respect  of,  1223. 
holding  or  management  of,  by  parish  councils,  701,  711. 
improvement  and  adaptation  of  land  for,  1219. 
letting  and  use  of,  1220. 

loans  of  sanitary  authority  for  purposes  of,  1223. 
management  of,  1219. 

managers  of — appointment  of,  by  sanitary  authority,  1219 ;  election  of,  by 
parliamentary  electors,  1221,  1222;  power  of  parish  council  to  apply  for 
election  of,  702. 

managers,  wardens,  &c.  of,  transfer  to  parish  council  of  powers,  &c.  of,  702. 
rating  of,  to  general  district  and  special  expenses  rates,  679. 
recovery  of  rent  and  possession  of,  1221. 
register  of  tenancies  of,  1226. 

regulations  as  to,  model,  with  memorandum  of  Local  Government  Board 
thereon,  1382. 

representation  as  to,  by  parish  councils,  702 ;  by  registered  electors  or  rate- 
payers, 1216. 
sale  of  glebe  lands  for  purposes  of,  1234. 
sale  of  snjDerfluous  or  unsuitable  land  acquired  for,  1224. 

transfer  of — to  parish  councils  when  held  by  trustees,  711 ;  to  sanitary 

authorities  by  wardens  or  trustees,  1225. 
transfer  to  county  council  of  powers  of  defaulting  authority  as  to,  1280,  1281. 
use  of  schoolroom  for  purposes  in  connection  with,  699,  1281. 
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ALLOTMENTS  ACT,  1887,     _  ' 

application  of  certain  provisions  of,  to  compulsory  acquisition  of  lands  under 

Local  Government  Act,  1894... 709. 
Local  Government  Board  to  be  countj-  authority  under,  in  county  borough, 

509. 

text  of,  1216—1226. 

ALLOTMENTS  ACT,  1890, 
text  of,  1279—1282. 

ALLOTMENTS  AND  COTTAGE  GAEDENS  COMPENSATION  FOE  CEOPS 
ACT,  1887, 
text  of,  1204—1207. 

ALLOTMENTS  EATING  EXEMPTION  ACT,  1891, 
text  of,  679. 

ALLOWANCE, 

by  auditor,  appeals  against,  327,  799,  923. 

of  highway  rate  by  justices  not  required  in  urban  districts,  311. 

by  Local  Government  Board  of — byelaws,  257 ;  construction  of  reseryoii',  80, 

81  ;  sewage  works  without  district,  63. 
to  owner  when  rated  instead  of  occupier,  282,  283. 
of  special  expenses  rate  by  justices,  not  required,  311. 

ALTEEATION  of 

Act  confirming  provisional  order,  391. 
areas,  371—379. 

areas  and  boundaries,  provisions  as  to,  in  Local  Government  Act,  1888. ..516, 

et  seq ;  in  Local  Government  Act,  1894.  ..733 — 736. 
byelaws,  256. 
drains,  573. 

local  Acts  by  provisional  order,  397. 
sewers,  49,  573. 

works  in  contravention  of  byelaws  as  to  new  streets  and  buildings,  205. 
AMBULANCE, 

provision  of,  by  local  authority,  143;  in  connection  with  isolation  hospital, 
1342. 

AMENDING 

scheme  or  order  under  Local  Government  Act,  1888... 520. 
ANALYSIS, 

under  Sale  of  Food  and  Drugs  Acts,  1011 — 1013;  certificate  of  analysis,  1013, 
1017._ 

of  tea  on  importation,  1016. 

of  water  of  well  alleged  to  be  polluted,  96. 

ANALYST, 

in  borough  with  population  under  10,000... 513. 

under  Sale  of  Food  and  Drugs  Acts,  appointment  and  duties  of,  1010. 
in  smaller  quarter  sessions  boroughs,  511. 

ANIMALS, 

byelaws  as  to  keeping  of,  72. 
destruction  of,  by  order  of  justice,  138. 

unfit  for  food — inspection  and  examination  of ,  136;  penalty  for  exposure  of, 
for  sale,  138 ;  seizure  of,  136. 

ANNOYANCES 

in  streets,  provisions  of  Town  Police  Clauses  Act,  1847,  as  to,  908 — 914. 
ANNUAL 

meeting  of  non-borough  district  council,  271,  272  ?i ;  chairman  to  be  elected 

at,  426;  date  of,  428. 
report  to  be  made  by  local  authority  to  Local  Government  Board,  275. 
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ANNUITY, 

grant  of,  to  owner  on  completion  of  works  for  rendering  dweUing-ltouse  fit  for 

habitation,  622—624. 
under  Local  Loans  Act,  1875.  ..1019. 

ANSWERS, 

false,  to  questions  as  to  infectious  disease  in  house,  penalty  for,  554. 
APPEAL, 

against  apportionment  of — cost  of  water  supply  to  two  or  more  houses  in  rural 
district,  460  ;  expenses  of  works  common  to  two  contributory  places,  309. 

against  auditors'  decisions,  327,  328,  799,  923 ;  instructions  of  Local  Govern- 
ment Board  as  to,  1374. 

as  to  compensation  for  lands  acquired  under  improTement  schemes,  669. 

to  confirming  authority  on  default  of  medical  officer  to  make  official  represen- 
tation as  to  unhealthy  areas,  610. 

against  demolition  order,  621 ;  against  order  for  demolition  of  obstructive 
building,  625. 

to  Local  Government  Board — in  cases  of  expenses  recoverable  summarily,  and  of 
private  improvement  expenses,  360  ;  against  orders  of  county  councils  as 
to  areas  and  boundaries,  518,  736  ;  against  order  of  county  council  for 
compulsory  acquisition  of  land,  706  ;  against  refusal  of  county  council  to 
make  order  for  comj)ulsory  acquisition  of  land,  705. 

against  order  of  summary  jurisdiction  court  as  to  nuisances,  123 ;  against  orders 
generally  of  summary  jurisdiction  court,  363  et  seq. 

by  parish  councils  as  to  valuation  lists,  poor  rate  or  county  rate,  701. 

to  quarter  sessions  under  Public  Health  Acts  Amendment  Act,  1890... 563. 

against  rates  under  Public  Health  Act,  1875... 363;  against  special  expenses 
rates,  311. 

against  refusal  of  rural  authority  to  give  certificate  as  to  water  supply  to  house, 
461. 

against  requirement  of  rural  authority  as  to  water  supply,  459. 

APPEARANCE 

of  local  authority  in  legal  proceedings,  349. 

APPLICATION  of 

loans  obtained  from  Public  Works  Loan  Commissioners,  power  of  Local 
Government  Board  to  satisfy  themselves  as  to,  324  n,  1036,  1089,  1125, 

moneys  received  for  redemption  of  private  improvement  rate,  293  ;  received  in 
respect  of  private  street  works,  690. 

penalties,  337 ;  penalties  under  Acts  incorporated  with  Public  Health  Act, 
410. 

proceeds  of  sale  of  superfluous  lands,  244 ;  of  lands  acquired  under  Housing  of 
Working  Classes  Act,  1890... 652. 

APPOINTED  DAY, 

definition  of,  in  Local  Government  Act,  1888... 629;  in  Local  Government 
Act,  1894... 771,  772. 

APPOINTMENT  of 
analyst,  1010. 

arbitrators,  250,  251,  521,  630,  663,  671. 

assistant  overseers  by  parish  council,  701 ;  by  urban  district  councils  or  other 
representative  body  in  urban  district,  730 ;  by  guardians,  repeal  of  provi- 
sions as  to,  768. 

chairman  of  non-borough  district  council,  426. 

committees — by  urban  authority,  272 ;  by  non-borough  district  council  or 
parish  council,  752  ;  for  purposes  of  Housing  of  Working  Classes  Act, 
1890... 652;  under  the  Public  Libraries  Acts,  1324;  for  purposes  of 
technical  instruction,  1270. 

deputy  medical  officer  of  health,  260,  263,  264,  501,  616;  by  county  council,  601. 

district  medical  officer  as  medical  officer  of  health,  263. 
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APPOINTMENT  oi— continued. 

inspector  of  nuisances,  260,  263 ;  for  two  districts  jointly,  263. 

joint  committees  by  parisli  and  district  councils,  753. 

medical  officer  to  carry  out  regulations  as  to  epidemic  diseases,  152. 

medical  officer  of  health— by  urban  authority,  260,  501 ,  505 ;  by  rui'al  authority, 
263,  501,  505  ;  for  two  or  more  districts  jointly,  263 ;  by  county  councils, 
501  ;  for  purposes  of  regulations  for  prevention  of  epidemic  diseases,  152  ; 
in  London  for  purposes  of  Housing  of  Working  Classes  Act,  1890... 651. 

officers  of  urban  authority,  260  ;  officers  of  rural  authority,  263. 

overseers— by  parish  council,  700 ;  by  urban  district  council  or  other  repre- 
sentative body  in  urban  district,  730 ;  by  guardians,  on  non-receipt  of 
notice  of  appointment  by  other  authority,  748. 

parochial  committees,  273,  274  n,  713. 

person  to  perform  duty  of  defaulting  local  authority,  394. 

receiver,  321. 

trustees  of  parochial  charity  by  parish  council,  711,  712. 
umpires,  252. 

vice-chairman  of  board  of  guardians  or  non-borough  district  council,  755. 

APPOETIONMENT, 

expenses  for  which  owner  liable,  conclusiveness  of,  341,  342. 

expenses  of — cleansing  common  courts  and  passages,  581,  582;  constructing 
new  sewer  by  local  authority,  54  ;  private  street  works,  176,  682,  686,  687, 
692  ;  providing  water  supply  to  two  or  more  houses  in  rural  districts,  458, 
460;  works  for  common  benefit  of  two  contributory  places,  308,  309. 

increased  value  caused  by  demolition  of  obstructive  buildings  among  adjoining 
buildings,  626. 

between  owner  and  rural  authority  of  cost  of  water  supply  to  house,  460. 
between  rating  districts  of  common  expenses,  284. 

APPEOACH 

to  bridge,  construction  or  adoption  of,  by  urban  authority,  166. 

APPEOPRIATION 

of  land,  for  accommodation  of  persons  displaced  under  improvement  scheme, 
614 ;  for  purposes  of  working  class  lodging-houses,  643  ;  for  open  space, 
1214. 

APPEOVAL  by.    See  also  SANCTION ;  and  Consent. 

charity  commissioners  of — number  of  additional  trustees  of  parochial  charity 
to  be  appointed  by  parish  council,  711;  order  of  county  council  as  to 
charities,  734 ;  transfer  to  parish  council  of  property  held  by  trustees,  711. 

county  council  of  byelaws  of  quarter  sessions  borough  as  to  locomotives,  when 
required,  510. 

local  authority  of  intended  work  within  month  of  notice  or  deposit  of  plan,  &c., 
217. 

Local  Government  Board  of — market  tolls,  233 ;  order  extending  definition  of 
infectious  disease,  542  ;  promotion  or  opposition  to  bill  in  Parliament, 
1001 ;  regulations  as  to  removal  of  infected  person  from  ship  to  hospital, 
144  ;  resolution  for  constituting  special  drainage  district,  378,  379. 

AEABLE 

land,  assessment  of,  to  general  district  rate,  283 ;  to  special  expenses  rate,  311, 

AEBITEATION.    See  also  Arbitration  Act,  1889. 

adjustment  of  property  and  liabilities  by,  under  Local  Government  Act,  1888... 

521 ;  under  Local  Government  Act,  1894... 760. 
by  Board  of  Trade,  under  Eegulation  of  Eailways  Act,  1868... 941, 
costs  of,  252. 

by  court  of  summary  jurisdiction  on  claims  under  20?.,  256. 

of  Local  Government  Board — general  provisions  as  to,  in  Local  Government 

Act,  1888... 522,  523;  as  to  main  roads,  493—495. 
reference  to,  mode  of,  250. 

reference  to,  as  to  certain  works  affecting  rivers,  canals,  &c.,  417,  418. 
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A'RBlT'RATlO'iiJ— continued. 
regulations  as  to,  251. 

settlement  by,  of — compensation  for  crops  on  allotments  and  cottage  gardens, 
1205  ;  compensation  for  lands  acquired  under  imjjrovement  schemes,  612, 
613,  663  et  seq. ;  compensation  for  lands  acquired  under  Part  II.  of  Act  of 
1890... 630  et  seq. ;  compensation  for  lands  acquired  compulsorily  for  allot- 
ments, 708  (see  also  Lands  Claitsbs  Consolidation  Acts,  1845,  1860, 
&c.);  differences  between  water  company  and  local  autbority,  79;  differ- 
ence as  to  vesting  of  drain  used  in  connection  witb  main  road,  494  ;  dispute 
as  to  apportionment  of  cost  of  private  street  works,  176;  dispute  as  to 
communication  of  drain  or  sewer  without  district  with  sewer  within,  53 ; 
dispute  as  to  compensation  for  damage  by  local  authority,  402  ;  dispute  as 
to  loss  caused  by  setting  back  building,  201  ;  dispute  as  to  substituted 
sewers  under  docks,  &c.,  420 ;  dispute  as  to  whether  water  rights  injuriously 
affected,  420. 

submission  to — delivery  of  appointment  of  arbitrator  deemed,  251 ;  may  be 
made  rule  of  court,  252. 

ARBITRATION  ACT,  1889, 

application  of  Act  to  references  under  statutory  provisions,  1267. 
definitions  in,  1267. 

provisions  to  be  implied  in  submissions,  1268. 

references  by  consent,  out  of  court,  1262 — 1265;  references  under  order  of 

court,  1265,  1266. 
repeals  effected  by,  1267,  1269. 
statement  of  case  pending  arbitration,  1266. 
text  of,  1262—1269. 

witnesses  may  be  compelled  to  attend  under,  1266. 

AEBITEATOB.    See  also  Arbitration  Act,  1889. 

appointment  of — by  both  parties,  250 ;  on  vacancy,  251 ;  to  be  under  seal  of 

authority,  251  ;  revocation  of,  251. 
appointment  of,  by  confirming  authority  for  purposes  of  Part  I.  of  Housing  of 

Working  Classes  Act,  1890... 663,  671. 
appointment  of,  by  Local  Government  Board — under  Local  Government  Act, 

1888... 531 ;  for  purposes  of  Part  II.  of  Housing  of  Working  Classes  Act, 

1890... 630. 

award  of,  within  what  time  to  be  made,  252  ;  finality  of,  253. 

for  compensation  payable  for  lands  compulsorily  acquired  under  improvement 

or  re-construction  schemes,  evidence  receivable  by,  613,  631. 
costs  of  reference  to  be  in  discretion  of,  252. 
declaration  to  be  made  by,  252. 

powers,  &c.,  of,  under  Part  I.  of  Housing  of  Working  Classes  Act,  1890... 671. 
production  of  documents  to,  and  examination  of  witnesses  by,  252. 
umpire  to  be  appointed  by,  252. 

AECH, 

building  of,  under  carriage-way,  penalty  for,  58. 
under  street,  repair  of,  586. 

AEEAS.    See  also  BoTTNDAEiES. 

in  which  adoptive  Acts  in  force,  alteration  of,  750. 

altered  by  Local  Government  Act,  1894,  power  to  deal  with  certain  matters 
arising  out  of,  761. 

and  boundaries — alteration  of,  by  order  of  Local  Government  Board  under 
PubUc  Health  Act,  1875... 371 — 379;  provisions  as  to,  in  Local  Govern- 
ment Act,  1888... 516  et  seq. ;  provisions  as  to,  in  Local  Government  Act, 
1894... 733 — 736;  regulations  of  Local  Government  Board  as  to  notices 
and  inquiries  under  section  57  of  Act  of  1888... 1388. 

in  more  counties  than  one,  alteration  of,  by  order  of  joint  committees,  735. 

of  cellar  dwellings,  98. 

of  local  government,  boundaries  of,  not  to  intersect,  521. 
AEEEARS 

of  highway  rates,  recovery  of,  on  constitution  of  urban  district,  165. 
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AET 

gallery,  establishment  of,  1323. 

school,  provision  of,  imder  Public  Libraries  Acts,  1323 ;  transfer  of,  to  local 
authority,  1301. 

ARTICLES, 

cleansing  and  disinfection  of,  141 ;  destruction  of  infected,  142 ;  disinfecting 
apparatus  for,  143. 

ARTIZANS'  AND  LABOUEEES'  DWELLINGS  ACTS.    See  also  Housing  of 
Working  Classes  Act,  1890. 
definition  of,  21. 
repeal  of,  660,  678. 

urban  authority  to  be  local  authority  under,  28. 
ASHES, 

byelaws  for  preventing  nuisance  from,  72. 
receptacles  for,  provision  of,  by  urban  authority,  73. 

ASHPIT.    See  also  Sanitary  Convenience. 
alteration  of,  may  be  required,  68. 
byelaws  as  to,  204,  205,  578,  579. 
cleansing  of,  69 — 72. 
definition  of  term,  564. 

examination  of,  on  complaint  of  nuisance,  68. 

nuisance  not  to  be  created  by,  68;  nuisance  from,  may  be  dealt  with  sum- 
marily, 108. 
penalty  for  building  house  without,  63. 
provision  of,  may  be  enforced,  63,  64  ;  for  factories,  65,  66. 
public,  provision  of,  by  urban  authority,  66,  67. 
rooms  over,  not  to  be  used  for  dwelling  or  sleeping,  580. 

ASSESSMENT 

of  general  district  rate,  282,  283,  548,  679. 
of  highway  rate  in  urban  district,  293. 

to  special  expenses  rate,  of  certain  properties  at  one-fourth,  311,  548,  679. 
of  water  rates,  83. 

ASSIGNMENT 

of  powers,  &c.,  to  joint  board,  380;  to  port  sanitary  authority,  384. 
ASSISTANT 

clerk  to  union,  when  to  be  clerk  to  rural  authority,  263. 

officers,  appointment  of — by  urban  authority,  260  ;  by  rural  authority,  263. 

overseers,  appointment  of — by  parish  councils,  700 ;  by  iirban  district  council, 

or  other  representative  body  in  urban  district,  730 ;  by  guardians,  repeal 

of  provisions  as  to,  768. 

ASSIZE, 

county  borough  not  having  commission  of,  508. 
definition  of,  528. 

ASYLUMS  BOAED 

in  metropolis,  powers  of,  to  provide  hospitals,  149  n. 

ATTENDANCE  at 

audit  of  accounting  persons,  and  owners  and  ratepayers,  327,  925. 
conferences  of  members  and  ofiicers  of  local  authority,  476,  477. 

ATTORNEY-GENEEAL, 

consent  of,  to — proceedings  for  recovery  of  penalties,  336 ;  proceedings  for 
recovery  of  penalties  from  officers,  476  ;  prosecutions  under  Public  Bodies 
(Corrupt  Practices)  Act,  1889. ..537. 
sanction  of,  to  proceedings  for  prevention  of  pollution  of  streams,  96. 
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AUDIT, 

of  accounts  of — improvement  commissioners,  328;  joint  committees  of  district, 
or  district  and  parish  councils,  754 ;  general  order  of  Local  GoTernment 
Board  as  to  the  notice  of  audit  and  report  of  auditor  on  accounts  of  such 
joint  committees,  1378  ;  joint  committees  for  purposes  of  Eivers  Pollution 
Prevention  Act,  1876. .  .500  ;  local  boards  and  their  officers,  provisions  as  to 
in  local  board  accounts  order,  1370 ;  officers  of  local  authority,  332,  754  ; 
overseers  for  pui'poses  of  Public  Health  Act,  331 ;  rural  authority,  331, 
754  ;  urban  authority  being  council  of  borough,  325  ;  urban  authority  not 
being  council  of  borough,  326,  754;  local  authority  under  Housing  of 
Working  Classes  Act,  1890... 652;  authorities  before  appointed  day  under 
Local  Government  Act,  1894... 772. 

attendance  at,  of  accounting  persons,  and  of  ratepayers  and  owners,  327,  925. 

extraordinary,  939. 

notice  of,  326,  923 ;  publication  of,  754,  1381. 
production  at,  of  books,  vouchers,  &o.,  327. 

regulations  may  be  made  by  Local  Government  Board  as  to,  1102. 
AUDITOE, 

appeals  against  decision  of,  327,  328,  799,  923 ;  instructions  of  Local  Govern- 
ment Board,  as  to  appeals,  1374. 
appointment  of  district  of,  1101. 
attendance  before,  of  accounting  persons,  327,  925. 
balance  due  from  officers,  how  to  be  ascertained  and  certified  by,  923. 
borough,  audit  by,  of  accounts  of  urban  authority,  325. 

certificate  of,  recovery  of  moneys  due  under,  328,  797,  924,  925  ;  form  of 
certificate,  924. 

costs  of,  on  proceedings  against  persons  failing  to  attend  audit,  925. 
decisions  of,  on  untaxed  solicitors'  bills,  finality  of,  331. 

declaration  as  to  correctness  of  accounts  submitted  may  be  required  by,  327, 
789. 

disallowances  and  surcharges  by,  327,  328. 

expenses  sanctioned  by  Local  Government  Board  not  to  be  disallowed  by,  1228. 
financial  statement  to  be  submitted  to,  1101. 
inspection  by,  of  accounts  at  any  time,  939. 

notice  by — of  audit  to  be  advertised,  754,  923  ;  to  person  surcharged,  942. 
proceedings  by,  for  recovery  of  certified  sums,  328. 
production  to,  of  books  and  vouchers,  327. 

remission  by  Local  Government  Board  of  disallowances  and  surcharges  of,  923. 
report  on  accounts  by,  328,  754,  1377,  1381. 
salary  of,  1101,  1102. 

AUTHENTICATION  of 
bye-laws,  256. 
notices,  orders,  &c.,  358. 

AWAED  of 

arbitrator  or  umpire,  within  what  time  to  be  made,  252 ;  finality  of,  253 ; 

stamp  duty  on,  255  n. 
arbitrator  under  Part  I.  of  Housing  of  Working  Classes  Act,  1890... 664,  665. 


BAKEHOUSE  EEGULATION  ACT, 
definition  of,  21. 

local  authority  under,  urban  authority  to  be,  28 ;  rural  authority  to  be,  30. 
BAKEHOUSES, 

enforcement  by  sanitary  authority  of  provisions  of  Factory  and  Workshop  Acts, 

as  to,  1176,  1360. 
Hme-washing,  &c.,  of,  1081,  1176,  1360. 
sanitary  defects  in,  28,  29  n,  30,  1081,  1176,  1360. 
sleeping  places  near,  1081,  1176,  1360. 
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BALCONIES, 

erected  or  used  on  public  occasions,  safety  of,  588. 

BALLOT 

Act,  1872 — application  of,  to  elections  under  Local  Q-overnment  Act,  1894... 
745  ;  application  and  adaptation  of,  to  election  of  urban  district  councillors, 
1446,  1454;  to  election  of  rural  district  councillors,  1472,  1481. 

boxes,  loan  of,  for  elections,  747. 

BANK 

of  England,  definition  of,  527. 

holiday,  procedure  if  day  fixed  for  poll  of  owners  and  ratepayers  falls  on,  436 ; 
provision  as  to,  in  Local  Government  Act,  1894... 763. 

BANKHUPTCY, 

disqualification  for  office  by,  739 — 744. 

priority  of  rates  in  distribution  of  property  of  bankrupt,  1255. 

BAEBED  WIEE  ACT,  1893, 
text  of,  1337,  1338. 

BATHING, 

public,  incorporation  of  provisions  of  10  &  11  Vict.  c.  89,  as  to,  235  ;  text  of 
such  provisions,  922,  923. 

BATHS  AND  WASH-HOITSES  ACTS.    See  also  Adoptive  Aots,  etc. 
accounts  under,  and  their  audit,  848,  849. 
adoption  of,  846,  847  ;  by  urban  authority,  28. 
appeals  under,  852. 

appropriation  of  land  for  purposes  of,  850. 
authority  for  execution  of,  in  urban  districts,  28. 
bye-laws  under,  851,  856,  1078. 

charges  under,  for  use  of  baths,  &c.,  852,  853,  896,  1078,  1079. 

closing  of  bath  and  conversion  into  gymnasium,  &c.  during  winter,  1078. 

commissioners  under,  appointment,  &c.,  of,  848,  896;  incorporation  of,  849. 

covered  swimming  bath  may  be  provided  under,  1078. 

definition  of,  21. 

erection  of  baths,  &c.,  851. 

expenses  of  executing,  849. 

income  under,  849. 

incorporation  with,  of  parts  of  Companies  Clauses  Consolidation  Act,  45,  850 ; 

of  Lands  Clauses  Acts,  896. 
loans  under,  850 ;  to  be  sanctioned  by  Local  Government  Board,  455,  1079. 
proportion  of  baths,  &c.,  for  labouring  class,  853,  896. 
purchase  of  existing  baths,  851,  1130  ;  of  lands  for  baths,  850,  1130. 
sale,  &c.,  of  lands,  or  of  baths  when  too  expensive,  852. 
supply  of  gas  or  water  to  baths,  &c.,  91,  851. 

text  of  Act  of  1848...846— 854  ;  of  Act  of  1847. ..896,  897;  of  Act  of  1878... 
1078,  1079;  of  Act  of  1882.  ..1130. 

BEDDING, 

destruction  of  infected,  142. 
disinfection  of,  553. 

provision  of  apparatus  for  disinfecting,  143. 

sale  or  transmission  of  infected,  penalty  for,  144,  145. 

BEGGAES, 

resorting  to  common  lodging-houses,  report  as  to,  103. 

BENEFICIAEIES, 

of  parochial  charity,  names  of,  to  be  published,  712;  trustees  not  to  be,  713. 

BICYCLES, 

to  be  carriages  xrnder  Highway  Acts,  523. 
regulations  as  to,  523. 
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BILL, 

of  costs  of  solicitor,  taxation  of  331. 

in  parliament — to  confirm  provisional  order,  on  petition,  to  be  referred  to  select 
committee,  391 ;  to  confirm  provisional  order  for  improvement  sclieme, 
costs  may  be  awarded  in  certain  cases,  605  ;  to  confirm  provisional  order 
under  Allotments  Acts,  costs  maybe  awarded,  1219;  opposition  to,  or 
promotion  of,  by  local  autbority,  sanctions  and  approvals  required  to,  1001, 
1002  ;  rural  authority  cannot  promote,  77  n. 

ELOOp  BOILEE, 

nuisance  arising  from  trade  of,  134. 
restrictions  on  establishment  of  trade  of,  131. 

BOARD  OF  AGRICULTURE, 

application  to,  for  regulation  or  enclosure  of  common,  703,  704. 
copy  of  certain  orders  of  county  councils  to  be  sent  to,  763. 
powers  of,  to  exempt  market  from  requirement  as  to  providing  weighing  ac- 
commodation for  cattle,  1209,  1303. 
provisional  orders  of,  under  Commons  Act,  1876...  1050— 1052. 

BOARD  OF  TRADE, 

arbitrations  by,  under  Regulation  of  Railways  Act,  1868... 941. 
confirmation  by,  of  bye-laws  as  to  wires,  &c.,  568. 

copy  to  be  sent  to,  of  resolution  adopting  Part  II.  of  Public  Health  Acts 

Amendment  Act,  1890... 560. 
exemption  by,  of  particular  apj^aratus  from  bye-laws  as  to  wires,  568. 
licences  of,  for  supply  of  electricity,  1158. 

provisional  orders  of — under  Electric  Lighting  Acts,  1159,  1160,  1228;  under 
Gas  and  Water  Works  Facilities  Acts,  943—948,  1006 ;  under  Tramways 
Act,  1870. ..949—953,  969—971. 

regulations  of,  for  protection  of  safety  under  Electric  Lighting  Acts,  1231 — 
1234. 

rules  of,  in  relation  to  applications  under  Electric  Lighting  Acts,  1160,  1170 — 
1173. 

transfer  to  Local  Government  Board  of  powers  of,  under  Alkali  Acts  and 
Metropolis  Water  Acts,  455. 

BOARD  ROOM, 

and  offices  of  guardians,  use  of,  by  rural  district  council,  755. 

BOATMEN, 

licensing  of,  236. 

on  waters  in  public  parks,  &c.,  591. 

BOATS, 

pleasure.    See  Pleasure  Boats. 
on  waters  in  public  parks,  591. 

BONE  BOILER, 

nuisance  arising  from  trade  of,  134. 
restrictions  on  establishment  of  trade  of,  131. 

BONFIRE, 

penalty  for  making,  in  street,  913. 

BOOKS, 

obscene,  penalty  for  sale  of,  in  streets,  913. 
officers  to  deliver  up,  on  demand,  269. 
of  parish,  custody  of,  715. 

BOROUGH, 

alteration  of  boundary  of,  516,  734 ;  circular  and  instructions  of  Local  Govern- 
ment Board,  as  to  representations  for  alteration  of  boundary,  1516, 1524. 
bridges,  1151,  1156. 
bye-laws  for  good  government  of,  1132. 
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BOnOVaK— continued. 

council  of.    See  CoTTNCiL  op  Borough. 
county.    See  County  Borough. 

creation  of,  transfer  to  council  of  powers  of  improvement  commisBioners  or 
local  board  on,  408  ;  provision  to  be  made  as  to  effect  on  parishes  and 
parish,  councils,  751. 

definition  of,  3,  526. 

fund,  when  expenses  of  urban  authority  payable  oiit  of,  276. 
Improvement  Act  district  within,  dissolution  of,  371. 
non-county,  included  in  term  county  district,  718. 

with  population  under  10,000,  application  of  Local  Government  Act,  1888,  to, 
513. 

rate,  when  expenses  of  urban  authority  payable  out  of,  276. 
to  be  urban  sanitary  district,  24,  25. 

not  being  urban  district,  provisional  order  dealing  with,  515. 

BOROUGH  FUNDS  ACT,  1872, 
text  of,  1000—1002. 

BOEROWING  POWERS  of.    See  also  Loans. 
local  authorities,  314 — 324. 

port  sanitary  authorities  and  joint  boards,  324.  ; 
BOUNDARIES, 

of  administrative  counties  for  purposes  of  first  election  of  county  council,  514. 
alteration  of,  by  Local  Government  Board,  371 — 379. 

areas  and,  provisions  as  to,  in  Local  Government  Act,  1888... 516  et  seq.  ;  in 

Local  Government  Act,  1894... 733 — 736. 
of  areas  of  local  government  not  to  intersect,  521. 
of  borough  or  county,  alteration  of,  516,  734. 
of  electoral  division,  alteration  of,  516. 
entry  on  lands  for  purpose  of  ascertaining,  400. 
of  parishes,  alteration  or  definition  of,  516,  517,  519. 
settlement  of  boundary  of  place  not  having  known  and  defined,  373. 
of  urban  district,  settlement  of  dispute  as  to,  379. 
of  urban  and  rural  districts,  alteration  or  definition  of,  516,  517. 

BOUNDARY  COMMISSIONERS, 

report  of,  to  be  considered  by  county  councils,  735. 

BREAD, 

inspection  and  examination  of,  136,  140. 

unfit  for  food — destruction  of,  by  order  of  justice,  138  ;  exjjosure  of,  for  sale, 
138  ;  seizure  of,  136. 

BREAKING  UP  of 
main  roads,  496. 

streets — without  consent,  penalty  for,  169;  for  laying  water-pipes,  83,  84,  876, 
877  ;  for  laying  gas-pipes,  863 — 865  ;  for  laying  tramway,  954. 

BRIBERY, 

definition  of,  1194.    See  cdso  Corrupt  and  Illegal  Practices. 

BRICKS, 

bujrning  of,  nuisance  from,  132  n. 
restriction  on  throwing,  into  streams,  592. 

BRIDGE, 

agreements  between  highway  authorities  for  improvement,  &c.,  of,  1302. 

borough,  provisions  of  Municipal  Corporations  Act,  1882,  as  to,  1151,  1156. 

contribution  by  county  council  towards  erecting,  &c.,  1093. 

county.    See  County  Bridge. 

of  main  roads,  maintenance,  &o.,  of,  490. 

crossing  navigable  river,  canal,  &c.,  saving  for  interference  with,  without 
consent,  415. 

public,  over  canal,  &c.,  construction  or  adoption  of,  166. 
street  includes,  when,  12. 
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BEINE  PUMPING  (COMPENSATION  FOE  SUBSIDENCE)  ACT,  1891, 
allowance  of  byelaws  under,  1297. 

compensation  board,  under — audit  of  accounts  of,  1297  ;  cliairnian  of,  1290 ; 
constitution,  election  and  incorporation  of,  1290;  committees  of,  1291; 
dissolution  of,  1297  ;  meetings  and  proceedings  of,  1290,  1291,  1298  ; 
vacancies  among  members  of,  1290. 

compensation  districts  under— alteration  of,  1289  ;  applications  for,  1288;  pro- 
visional orders  forming,  and  their  confirmation,  1289. 

compensation  fund  under,  and  claims  thereon — abatement  of  compensation 
payable,  1296 ;  appeals  on  questions  of  title,  1293 ;  application  of  compen- 
sation moneys,  129-1;  claims  for  compensation,  making  and  dealing  -with, 
1292 ;  damages  for  which  compensation  may  be  made,  1291 ;  establishment 
of  fund,  1291. 

computation  of  brine  pumped,  1295. 

contracts  prior  to,  1294. 

definitions  in,  1298. 

power  of  Local  Q-overnment  Board  inspectors,  under,  1296. 

purchase  and  sale  of  land  by  compensation  board  tmder,  1294. 

rates  under — appeals  against,  1295 ;  estimate  and  making  of,  1294 ;  limit  of, 

1295  ;  mode  of  assessing,  1295. 
reserve  fund  under,  1296. 
restriction  of  rights  of  action  under,  1297. 
returns  to  compensation  board,  1295. 
text  of,  1288—1298. 

BUILDING.    See  also  Dwelling-house. 

acquisition  or  provision  of,  by  parish  councils,  702 . 
air  space  about,  byelaws  as  to,  204,  205. 

bringing  of,  beyond  adjoining  building,  consent  required  to,  531. 

byelaws,  power  of  rural  authority  to  make,  579. 

conversion  of,  into  building  of  another  class,  prevention  of,  579. 

dangerous  or  ruinous,  223,  891,  892. 

definition  of,  17  w. 

described  in  deposited  plan  as  other  than  dwelling-house,  not  to  be  used  as 

such,  584,  685. 
drainage  of,  byelaws  as  to,  204,  205,  578. 
existing,  certain  byelaws  to  apply  to,  578. 
on  ground  filled  up  with  offensive  matter,  penalty  for,  580. 
hoardings  to  be  erected  during  progress  of,  585,  892,  893. 
of  house — without  drain,  penalty  for,  57  ;  without  sufficient  watercloset,  privy 

and  ash-pit  accommodation,  penalty  for,  63,  64. 
line — may  be  prescribed  on  re-erection  of  building,  201 ;  regulation  of,  204, 

531 ;  exemption  of  railway  buildings  from  provisions  as  to,  205. 
new — byelaws  as  to,  204,  205,  578 ;  continuing  offence  against  byelaws  as  tO; 

217;  pulling  down  or  removal  of,  when  contrary  to  byelaws,  205,  217; 

retention  of  plans  of,  by  local  authority,  216  w;  what  to  be  deemed  to 

be,  222. 

obstructive.    See  Obstb-ttctive  Buildings. 
part  of,  not  to  be  required  to  be  sold,  829. 
precautions  during  erection  or  rejjair  of,  223. 
re-erection  of,  when  to  be  deemed  new  building,  222. 
over  sewer,  penalty  for,  57,  58. 

unfit  for  human  habitation,  closing  of,  121,  122,  204,  619,  620,  673,  674;  not 
intended  for  human  habitation,  prohibition  of  use  of,  as  dwelling-house, 
222  n,  684. 

ventilation  of,  byelaws  as  to,  204,  205. 

BUEIAL, 

of  bodies  removed  to  mortuaries,  153,  154. 

body  of  infected  person  to  be  removed  from  hospital  for  burial  only,  555. 
of  dead,  justices  may  in  certain  cases  order,  555. 

exclusive  rights  of,  provisions  of  Cemeteries  Clauses  Act,  1847,  as  to,  902 — 
904. 
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BUEIAL — continued. 

grounds,  disused — ^byela-ws  as  to,  453 ;  building  not  to  be  erected  on,  1199, 
1213  ;  games  and  sports  not  to  be  allowed  on,  1212  ;  laying  out  of,  228  n, 
453;  removal  of  tombstones  and  monuments  in,  1213;  transfer  of,  to 
local  authority,  1113,  1213. 

BUEIAL  ACTS.    See  also  Adoptive  Acts,  etc. 

text  of  certain  sections  of  Act  of  1857. ..925,  926;  of  Act  of  1860. ..930,  931  ; 
of  Act  of  1862... 932. 

BUEIAL  BOARD, 

establishment  of,  for  district  not  separately  maintaining  its  own  poor,  926; 
consent  of  urban  district  council  required  to  establisliment  of,  in  urban 
district,  758. 
local  board  to  be,  in  certain  cases,  453. 

local  board  or  improvement  commissioners  acting  as,  transfer  of  powers,  &c. 

of,  to  urban  authority,  408,  409. 
transfer  of  powers,  &c.  of,  to  urban  authority,  454,  757. 

urban  authority  may  be  constituted,  925 ;  expenses  of  urban  authority  acting 
as,  930  ;  mortgages  of  urban  authority  acting  as,  932  ;  separate  accounts 
to  be  kept  by  urban  authority  acting  as,  932. 

BUSINESS 

of  district  council  other  than  borough  council,  power  to  make  regulations  as 
to,  426. 

BUTTER, 

sale  of  margarine  as,  1210,  1211. 

BYELAWS, 

bathing,  235,  922,  923. 

boats  on  waters  in  public  parks,  &c.,  and  as  to  boatmen,  227  »,  591. 

under  Brine  Pumping  (Compensation  for  Subsidence)  Act,  1891...  1295,  1297. 

building — certain  byelaws  to  apply  to  existing  as  well  as  new  buildings,  678, 

579  ;  power  of  rural  authority  to  make,  579. 
cabmen's  shelters,  589.  ■, 
cemeteries,  465. 

cleansing  of  footways  and  pavements,  71. 
closing  of  buildings  unfit  for  human  habitation,  204. 
common  lodging-houses,  102. 
commons,  1046,  1053. 

of  companies,  provisions  of  8  &  9  Vict.  c.  16,  as  to,  804. 

conversion  of  building  of  one  class  into  building  of  another  class,  579,  580. 

of  council  of  borough  under  Municipal  Corporations  Act,  1882.  ..259, 1132, 1133. 

disused  burial  grounds,  453. 

fruit-pickers,  469. 

generally — alteration  of,  256 ;  authentication  of,  256  ;  confirmation  of,  257 ; 
copies  of,  to  be  obtainable  by  ratepayers,  258 ;  deposit  and  inspection  of, 
before  confirmation,  257  ;  destroying  or  defacing  of,  penalty  for,  401 ; 
evidence  of,  258  ;  notice  of  intention  to  apply  for  confirmation  of,  257 ; 
nulhty  of,  if  repugnant  to  law,  256;  penalties  may  bo  imposed  by,  257; 
printing,  &c.,  of,  258;  provisions  as  to,  not  to  apply  to  regulations, 
259. 

hackney  carriages  and  their  drivers,  922 ;  confirmation  of,  475, 
height  of  rooms,  578. 
hop-pickers,  410. 

inconsistent  with  Public  Health  Act,  repeal  of,  410. 

locomotives  on  roads,  1098,  1099  ;  in  larger  quarter  sessions  boroughs,  510. 
lodging-houses,  106,  484;  as  to  seamen's  lodging-houses,  1345. 
markets,  232,  233,  861 ;  confirmation  of,  475. 
mortuaries,  153. 

museums  and  gymnasiums,  1285. 

new  building,  power  of  rural  authority  to  make,  205  7i,  579. 

[15] 

N.B. — Paffi's  aliove  779  refer  to  Vol.  II. 


INDEX. 


BYELAWS— continued.  _ 

new  streets  and  buildings — power  to  make,  204,  205,  578;  provision  maybe 
made  by,  for  giving  of  notices,  deposit  of  plans,  and  for  alteration  or 
removal  of  works  contravening,  206  ;  not  to  apply  to  railway  buildings, 
205  ;  commencement  of  works  under  and  removal  of  works  contrary  to,  217; 
wbat  is  a  continuing  offence  under,  217. 

offensive  trades  in  urban  district,  134. 

omnibuses  and  tbeir  drivers  and  conductors,  1261,  1262. 

paving  of  yards  and  open  spaces,  578. 

pleasure  boats,  227  w,  236,  591. 
.  preventing — keeping  of  animals  so  as  to  be  injurious  to  health,  72  ;  nuisance 
from  snow,  filth,  &c.,  72. 

under  Public  Health  Acts  Amendment  Act,  1890,  general  provisions  as  to,  564. 

public  walks  and  pleasure  grounds,  226. 

removal  of — house  refuse,  72,  581 ;  of  offensive  or  fsecal  matter,  580,  581. 
roads,  1096,  1098. 

of  rural  authority,  copies  of,  to  be  sent  to  overseers,  258. 

sanitary  conveniences,  575. 

saving  for  existing,  414,  773. 

secondary  means  of  access  to  premises,  578. 

ships  carrying  petroleum,  990. 

slaughter-houses,  234,  894,  895  ;  confirmation  of,  475. 
structure  of  floors,  hearths,  and  staircases,  578. 
telegraph  and  telephone  wires,  &c.,  567,  569. 
tents  and  vans  used  for  habitation,  484,  485. 
tramways,  962 — 964,  971. 
water  supply  to  water-closets,  578. 
whirligigs,  swings,  and  shooting  galleries,  588. 
working  class  lodging-houses,  644,  648,  653,  677. 


CABMEN'S 

shelters,  provision  and  regulation  of,  589. 

CANAL, 

abutting  on  street  not  to  be  chargeable  with  private  street  expenses,  when,  690. 
assessment  of,  to  general  district  rate,  283  ;  to  special  expenses  rate,  311. 
boats.    See  Cajjal  Boats  Acts. 

bridge  over  or  tunnel  imder,  construction  or  adoption  of,  166 ;  saving  for  bridges 
over,  415. 

not  to  be  injui-iously  affected  without  consent,  420. 

provisions  of  Railway  and  Canal  Traffic  Act,  1888,  as  to,  1243  et  seq, 

reference  to  arbitration  as  to  certain  works  affecting,  417,  418. 

saving  for  navigation  of,  and  supplj^  of  water  to,  415. 

sewage  to  be  purified  before  discharge  into,  40. 

substitution  of  new  for  existing  sewers  under,  419. 

CANAL  BOATS  ACTS, 

certificate  of  registration  under,  1074,  1200 ;  illegal  detention  of  certificate, 
1075. 

definitions  in,  1076,  1201. 

education  of  children  on  boats,  1074 ;  annual  report  of  Education  Department 

as  to,  1201. 
enforcement  of,  1200. 

entry  on  boats  by  officer  of  local  authority,  1074. 
expenses  of  local  authority  under,  1075. 
infectious  diseases  on  boats,  1074. 

inquiries  and  reports  by  Local  Government  Board  under,  1200. 
marking  and  numbering  of  boats,  1074,  1201. 
recovery  and  application  of  penalties,  1076,  1201. 

registration  of  boats  for  use  as  dwellings,  1073 ;  registration  authority,  1075. 
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CANAL  BOATS  KGTl^— continued. 

regulations  by  Local  Q-overnment  Board  as  to  registration,  &c.,  of,  1075,  1078  ; 
text  of  such  regulations,  1391 ;  regulations  by  Education  Department  as  to 
scliool  certificates,  1201 ;  penalty  for  contravention  •of  regulations,  1200. 

schools  may  be  established  under,  by  canal  company,  1076. 

textof  Act  of  1877...  1073— 1077;  of  Act  of  1881...  1200,  1201. 

CANDIDATE, 

for  district  council,  use  of  school  room  by,  699. 

at  elections  under  Local  Grovernment  Act,  1894,  nomination  of,  744. 

maximum  expenses  of,  745. 

CAEETAKEE, 

occupation  by,  of  building  not  intended  as  dwelling-house,  584. 

CAEPETS, 

penalty  for  beating,  in  streets,  913. 

CAEEIAGE, 

for  infected  persons,  provision  of,  by  authority,  143. 
of  offensive  or  faecal  matter,  bye-laws  as  to,  580. 
for  use  on  tramways,  958. 

CAEEIAGE-WAY, 

building  of  vault  or  arch  under,  j)rohibition  of,  57,  58. 
of  private  streets,  power  to  compel  paving,  &c.  of,  176. 

CAETS, 

penalty  for  obstructions  by,  or  improper  driving  of,  in  streets,  911. 
CASE, 

statement  of,  by  quarter  sessions  on  appeal  from  summary  jurisdiction  court, 
364. 

CASTING  VOTE 

of  chaii'man  at  meeting  of  non-borough  district  council,  428  ;  of  joint  board, 
429. 

CASUAL 

vacancy.    Bee  Vacancy,  Casual. 

CATTLE, 

impounding  of  stray,  909. 

weighing  of,  provision  of  accommodation  for,  in  connexion  with  markets  and 
fairs  and  auction  sales,  1207,  1303. 

CELLAE, 

building  of,  under  carriage-way  of  street,  penalty  for,  58. 
doors,  coverings  for,  891. 

dwellings — closing  of,  99  ;  definition  of  occupation  of,  99 ;  existing,  conditions 
of  letting  or  occupation  of,  97  ;  penalty  for  letting  or  occupation  of,  98 ; 
I)rohibition  of  letting  or  occupation  of,  97. 

sewers  constructed  under,  38. 

stagnant  water  in,  penalty  for,  74. 

under  street,  repair  of,  586. 

CEMENT 

works.   See  Alkali,  etc.  Works  EEGULATioisr  Acts. 

CEMETEEY.    See  also  Burial  Ground. 

acquisition,  construction,  and  maintenance  of,  by  local  authority,  4G5. 

burials  in,  901. 

bye-laws  as  to,  467  n. 

chaplain  of,  902. 

consecration  of  part  of,  901. 

construction  of,  without  district,  465. 
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CEMETEEY— conitwMec^. 

distance  of,  from  houses,  899. 

donation  of  land  for,  465. 

enclosure  and  fencing  of,  900. 

grant  of  exclusive  riglit  of  burial  in,  902,  903. 

Local  G-overnment  Board  may  require  provision  of,  465, 

registration  of  bmials  in  consecrated  part  of,  902. 

CEMETEEIES  CLAUSES  ACT,  1847, 
definitions  in,  897,  898. 

incorporation  of,  with  Public  Health  (Interments)  Act,  1879... 468. 

provisions  of,  as  to — access  to  special  act,  906 ;  accounts,  905 ;  burials  in 
cemetery,  901,  902;  exclusive  rights  of  burial  and  monuments,  902  ; 
making  of  cemetery,  899 ;  payments  to  incumbents  and  jDarish  clerks, 
904,  905 ;  preventing  nuisances  from  cemetery,  900 ;  protection  of 
cemetery,  905  ;  recovery  of  damages  and  penalties,  906. 

CEETIPICATE  of 

auditor,  recovery  of  moneys  due  under,  328,  797,  924,  925  ;  form  of,  924. 
county  council  as  to  adoption  by  rural  authority  of  Part  III.  of  Housing  of 

Working  Classes  Act,  1890. ..641. 
inhabitants  as  to  nuisance  from  offensive  trade,  134. 

inspector  under  Rivers  Pollution  Prevention  Act,  1876,  as  to  best  practicable 
means,  1067. 

Local  Government  Board — as  to  expenses  of  executing  works  of  defaulting 
local  authority,  396;  as  to  grants  under  Local  Government  Act,  1888... 
504  et  seq, 

medical  officer  of  health  as  to — cleansing  and  disinfection  of  premises,  141 ; 
nuisance  from  offensive  trade,  134 ;  purification  of  houses,  73  ;  removal 
from  hospital  for  bui'ial  only  of  dead  body  of  infected  person,  555  ;  reten- 
tion in  house  of  dead  body  of  infected  j)erson,  554 ;  sanitary  condition  of 
artizans'  dwellings  where  exemption  from  inhabited  house  duty  claimed, 
1273. 

medical  practitioner  as  to — cases  of  infectious  disease,  539 ;  form  of  certificate, 
540,  1429 ;  gratuitous  supply  of  forms  of  certifiicate,  540 ;  cleansing  and 
disinfection  of  premises,  141,  146,  554;  nuisance  from  offensive  trade, 
134 ;  purification  of  house,  73 ;  removal  of  body  of  infected  person  from 
hospital  for  burial  only,  555 ;  retention  in  house  of  dead  body  of  infected 
pierson,  554. 

pawnbrokers,  grant  of,  by  district  or  county  borough  council,  727,  730,  1003. 
rural  authority  as  to  sufficiency  of  water  supply  requii-ed  before  new  house  to 
be  occupied,  461. 

CERTIFIED  SUMS, 

payment  of,  to  treasurer,  328. 

proceedings  by  auditor  for  recovery  of,  328,  797,  924,  925. 

CERTIORARI, 

proceedings  not  to  be  moved  into  superior  court  by,  350. 

removal  into  Queen's  Bench  of  decisions  of  district  auditor  by  writ  of,  327,  798. 
CESSER 

of  jurisdiction  of  constituent  authority  on  formation  of  joint  board,  380. 

CESSPOOL, 

alteration,  &c.  of,  68. 
bye-laws  as  to,  204,  205,  678. 
cleansing  of,  69 — 72. 

drainage  into,  when  local  authority  may  require,  54 ;  of  new  houses,  57. 
examination  of,  on  complaint  of  nuisance,  68. 

nuisance  not  to  be  created  by,  68  ;  summary  dealing  with  nuisance  from,  108. 

overflow  or  soakage  from,  penalty  for,  74. 

rooms  over,  not  to  be  used  for  dwelling  or  sleeping,  580. 
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CHAIEMAN  of 

district  council  other  than  borough  council— absence  of,  from  meeting,  427  ; 
casting  vote  of,  425  ;  election  of,  427,  755  ;  to  be  ex  officio  justice  of  peace, 
718. 

guardians  board,  election  and  qualification  of,  717. 
joint  board,  429. 

local  board,  appointment  of,  on  constitution  of  local  board,  429. 
meeting  of  district  council,  casting  vote  of,  428. 
meeting  of  owners  and  ratepayers,  who  to  be,  439. 
rural  district  council,  qualification  of,  721. 

CHANNELLING  of 
highways,  169. 

private  streets,  176,  682  ;  see  also  Private  Street  Works. 
CHAPEL, 

exemption  of  minister  of,  from  expenses  of  private  street  works,  197,  688 ; 

from  poor  rate,  197  n. 
substantial  construction  of,  and  means  of  ingress  to  and  egress  from,  586,  587. 

CHAPLAIN 

of  cemetery,  appointment,  &c.  of,  901. 

CHAEGE, 

grant  of,  by  way  of  annuity  to  owner  on  completion  of  works  to  render  house 
fit  for  habitation,  623 ;  form  of  order  as  to,  623,  677  ;  evidence  of  charge, 
623  ;  transfer  of  charge  ;  624. 

on  premises  of  expenses — of  private  street  works,  687,  688  ;  for  which  owner 
liable,  341,  342. 

CHARGES  for, 

admission  to  parks  on  certain  days,  591. 

use  of  baths,  &c.,  852,  853,  896,  1078,  1079. 

use  of  fire  engines  beyond  district,  915. 

use  of  gymnasium,  1078,  1285. 

use  of  mortuary,  153. 

use  of  public  sanitary  conveniences,  575. 

use  of  slaughter-houses,  234. 

tenancy  of  working  class  lodging-houses,  644. 

CHARITY  COMMISSIONERS, 

approval  of — to  number  of  additional  trustees  of  parochial  charity  to  be 
appointed  by  parish  council,  711;  to  order  of  countj^  council  as  to 
charities,  734  ;  to  transfer  to  parish  councU  of  public  property  held  by 
trustees,  711. 

to  be  consulted  by  Local  Government  Board  before  making  order  as  to  trus- 
tees of  charity  in  urban  district  divided  into  wards,  731. 
decision  by,  of  questions  as  to  charities,  762. 
powers  of,  as  to  fuel  allotments,  1054. 

CHARTER, 

grant  of,  to  borough — transfer  to  council  of  powers  of  urban  authority  on,  408 ; 
provision  to  be  made  as  to  effect  on  parishes  and  parish  councils  on,  751. 

CHEMICAL 

refuse  not  to  be  turned  into  sewers,  570,  571. 

CHIEF  RENT.   See  Rent-Charges. 


CHIMNEYS, 

of  new  buildings,  bye-laws  as  to,  204,  205. 
partitions  between,  materials  of,  212  n. 
setting  fire  to,  penalty  for,  914. 
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CHOLERA, 

memorandum  of  Local  Grovernment  Board  as  to  precautions  against,  1404. 
regulations  of  Local  GoTernment  Board  as  to,  147,  151 — 153,  534;  text  of 
regulations  as  to,  1399. 

CHURCH, 

affairs  of,  definition  of,  765. 
clocks,  repair  and  lighting  of,  592. 

exemption  of  incumbent  of,  from  expenses  of  private  street  works,  197,  688  ; 

from  poor  rate,  197  n. 
interments  witkin,  453. 

substantial  construction  of,  and  means  of  ingress  to  and  egress  from,  586,  587. 
term  house  does  not  include,  16  n. 

yard,  closed,  repair  and  maintenance  of,  by  parish  council,  700.    See  also 
BiTEiAL  Ground,  closed. 

CHURCHWARDENS, 

appointment  of  trustees  of  parochial  charity,  in  place  of,  711. 
to  cease  to  be  overseers  in  rural  parish,  700. 
transfer  to  parish  councils  of  powers,  &c.  of,  700. 

CINDERS,  _ 

restriction  on  throwing,  into  streams,  592. 

CINQUE  PORT, 

api^lication  of  Local  Government  Act,  1888,  to,  513. 

CIRCULARS  OF  LOCAL  GOVERNMENT  BOARD,  as  to.    See  also  Memo- 
randa. 

accounts  order  of  local  boards,  1344. 

applications  for  provisional  orders  by  town  councils,  1516;  by  rural  district 

councils,  1517  ;  by  urban  district  councils,  1515. 
audit  of  accounts  of  joint  committees  of  district  or  district  and  parish  councils, 

1378. 

cholera  regulations,  1399,  1406,  1408. 

Daii-ies,  Cow-sheds,  and  Milk-skops  Amending  Order,  1886...  1425;  to  sanitary 

authorities  where  no  dairy  regulations  in  force,  1428. 
elections  of  urban  district  councillors,  1439. 
local  government  conferences,  1419. 
model  regulations  for  allotments,  1382. 
order  prescribing  regulations  as  to  inquiries,  1388. 

order  prescribing  regulations  and  adaptations  under  sect.  9  of  Local  Govern- 
ment Act,  1894... 1412. 
registration  of  margarine  factories,  1495. 

CISTERN, 

closing  of  polluted,  96. 
included  in  term  waterworks,  21. 
public,  vesting  of,  in  local  authority,  89. 

CIYIL 

and  criminal  proceedings,  distinction  between,  333  n,  334  ?i, 
CLAIMS, 

for  entry  on  list  of  parochial  electors,  739. 

of  owners  and  proxies  to  be  entered  on  register,  433 ;  forms  of  claims,  447, 
448  ;  form  of  notice  as  to,  446. 

CLEANLINESS  of 

bakehouses,  1081,  1176,  1360. 
common  lodging-houses,  bye-laws  as  to,  102. 
factories  and  workshops,  1081. 
lodging-houses,  bye-laws  as  to,  106. 
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CLEANSING  of 
ashpits,  69—72. 

conmion  courts  and  passages,  581. 
earth-closets,  privies,  and  cesspools,  69 — 72. 
footways  and  pavements,  71. 
infected  houses  and  articles,  551,  552. 
lodging-houses,  bye-laws  as  to,  106. 
offensive  ditch  or  watercourse,  75. 

premises,  141 ;  regulations  as  to  epidemic  diseases  may  provide  for  promotion 
of,  151. 

roads  over  county  bridges,  166. 
sewers,  50. 
ships,  479  n. 
streets,  69—72. 

turnpike  roads,  ui-ban  authority  may  undertake,  166. 
CLERK, 

to  guardians,  inspection  of  books  of,  for  pui'pose  of  meetings,  &c.,  of  owners 

and  ratepayers,  434. 
to  local  authoritj' — appearance  of  local  authority  in  legal  proceedings  by,  349 ; 

attendance  of,  at  conferences,  476,  477. 
of  peace — deposit  with,  of  charging  order  under  Housing  "of  Working  Classes 

Act,  1890... 624  ;  taxation  by,  of  solicitors'  costs,  331. 
to  rural  authority — who  to  be,  263  ;  remuneration  of,  263. 
treasurer  or  partner,  not  to  be,  264. 

to  urban  authority,  appointment,  remuneration,  and  tenui-e  of  office  of,  260. 
CLOCKS, 

payment  by  urban  authority  of  cost  of  repairing  and  lighting  public,  592. 
provision,  &c. ,  of,  by  m'ban  authority,  228. 

CLOSING 

of  cellar  dwellings,  99. 

of  house  on  two  convictions  for  overcrowding,  129. 

of  house  unfit  for  habitation,  121,  122  ;  proceedings  for,  under  Part  II.  of  Act 
of  1890... 619,  620,  673,  674  ;  form  of  summons  for,  676. 

order,  under  Part  II.  of  Housing  of  Working  Classes  Act,  1890 — county 
council  may  obtain  order,  when,  634,  635 ;  definition  of,  618  ;  form  of, 
676 ;  penalty  for  non-compliance  with,  620 ;  proceedings  by  local  autho- 
rity to  obtain,  619,  620,  673,  674;  service  of,  620. 

of  park  to  pubHc,  227  n,  591. 

CLOTHING, 

destruction  of  infected,  142. 
disinfection  of,  553. 

provision  of  apparatus  for  disinfecting,  143. 

sale  or  transmission  of  infected,  penalty  for,  144,  145. 

COAL  HOLES, 

in  surface  of  street,  repair  of,  586. 

COAL  MINES  EEGULATION  ACT,  1887, 
text  of  certain  provisions  of,  1226 — 1228. 

COLDBATH  PEISON, 

sale  of,  to  Metropolitan  Board  of  Works,  483. 

COLLECTION  of 

separate  or  special  rate  by  poor-rate  collector,  312. 
urban  rates,  301. 

COLLECTOR, 

list  of  defaulters  to  be  made  out  by,  269. 

of  local  board,  provisions  as  to  accounts  of,  in  Local  Board's  Accounts  Order, 
1370. 

payment  to  treasurer  of  moneys  collected  by,  269. 

of  urban  authority,  appointment,  remuneration,  and  tenure  of  office  of,  260. 
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COLLEGIATE  BODIES, 
saving  for,  42  L 

COMBINATION  of 

authorities — to  provide  hospital,  148;  for  purposes  of  epidemic  diseases,  153; 

for  the  purpose  of  executing  works,  382. 
riparian  authorities  as  port  sanitary  authority,  384,  480. 

COMMISSION, 

of  assize,  oyer  and  terminer,  county  boroughs  without,  508. 
payment  of,  for  negotiating  loan,  315  n. 
of  peace,  revocation  of  grant  of,  513. 

COMMISSIONEES, 

baths  and  washhouses,  848,  849,  896. 

improvement.    See  Improvement  Commissioners. 

under  Public  Libraries  Act,  1892,  appointment,  &c.,  of,  1320. 

of  sewers — vesting  of  sewers  of,  32 ;  saving  for,  415. 

of  sewers  of  London — loans  of,  for  piu'poses  of  Housing  of  Working  Classes  Act, 
1890... 616,  636;  purchase  by,  of  lands  for  purposes  of  working  class 
lodging-houses,  643. 

COMMITTEES, 

for  purposes  of  Housing  of  Working  Classes  Act,  1890... 652. 
joint.    See  Joint  Committees. 

of  non-borough  district  council — appointment,  term  of  office,  and  powers  of, 
752 ;  rules  as  to  proceedings  of,  753,  774,  775 ;  evidence  of,  minutes  of, 
774. 

meetings  and  proceedings  of,  274. 
parochial.    See  Parochial  Committees. 
under  Public  Libraries  Acts,  1324. 

of  rural  authority,  delegation  to,  of  powers  and  duties,  273,  752. 
of  urban  authority,  appointment  of,  272,  752. 
for  pm-poses  of  technical  instruction,  1270. 

COMMON.    See  also  Commons  Act,  1876. 

application  to  Board  of  Agriculture  for  regulation  or  enclosure  of,  703,  704, 

1045,  1047—1049. 
courts  and  passages,  cleansing  of,  581. 

lands — provisions  of  8  Vict.  c.  18,  as  to,  831 — 833 ;  compensation  money  for 

application  of,  1128. 
pasture — power  to  make  scheme  for  provision  of,  709,  1224;  compulsory 

acquisition  of  lands  for,  709. 
powers  of  district  council  as  to,  725,  726. 

seal — bye-laws  to  be  under,  256 ;  of  improvement  commissioners,  26  ;  of  local 

boards,  26;  mortgages  to  be  under,  319. 
service  of  compulsory  purchase  order,  &c.,  upon  persons  having  rights  of,  247. 

COMIVION  FUND  of 

joint  board  for  united  district,  381,  387. 
port  sanitary  authority,  386,  387. 

rm-al  district — contributions  to,  mode  of  raising,  310,  311 ;  general  expenses  to 
be  paid  out  of,  309;  mortgages  on  security  of,  315,  318. 

COMMON  LODGING-HOUSES, 

access  to,  by  officers  of  local  authority,  104. 

bye-laws  as  to,  102. 

definition  of,  99  n,  100  w,  105. 

evidence  as  to  family,  in  proceedings  as  to,  105. 

infectious  disease  in — notice  of,  to  be  given,  103,  581;  removal  to  hospital  of 

person  suffering  from,  143. 
inspection  of,  104  ;  prior  to  registration,  101. 

keeper  of — names,  &c. ,  of,  to  be  entered  on  register,  99  ;  offences  by,  104,  105 ; 

penalty  on,  for  farlm-e  to  give  notice  of  infectious  disease,  584. 
limewashing  of,  103. 
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COMMON  LODGING-HOUSES— co7ii!mMe(?. 
register  of,  to  be  kept,  99. 

registration  of  and  of  keeper,  101 ;  wlien  local  authority  may  refuse,  101 ;  notice 

of,  to  be  affixed  on  house,  102. 
report  of  persons  resorting  to,  may  be  reqmred,  103. 
■water  supply  to,  103. 

COMMONABLE  EIGHTS  COMPENSATION  ACT,  1882, 
text  of,  1127—1130. 

COMMONS  ACT,  1876, 

adjustment  of  rights  in  common,  definition  of  term,  1045. 

applications  for  the  regulation  or  enclosure  of  commons,  1045,  1047 — 1049. 

bye-laws  as  to  commons,  1046,  1053. 

charity  commissioners'  powers  as  to  fuel  allotments,  1054. 
common  regiolated  under,  not  to  be  enclosed  without  sanction  of  Parliament, 
1057. 

county  court's  jurisdiction  as  to  illegal  enclosures,  1056,  1057. 
definitions  in,  1058. 

field  gardens  and  recreation  grounds,  provisions  as  to,  1054 — 1056. 

gravel  digging  on  common,  1054. 

improvement  of  common,  definition  of  term,  1046. 

local  inquiries  under,  1049. 

notice  of  intention  to  enclose  common  to  be  given,  1057. 

provisional  orders  under,  rules  as  to  making,  confirmation,  &c.,  of,  1050 — 
1052. 

suburban  commons,  powers,  &c.,  of  m-ban  authority  as  to,  1046,  1047. 
village  and  town  greens,  offences,  &c.,  in  connection  with,  1056. 

COMMUNICATION, 

of  drains  with  sewers,  51,  52,  421,  572;  of  drain  without  district  with  sewer 
within,  53. 

pipes  for  supply  of  water,  laying  of,  84,  878,  879. 
of  sewer  without  district  with  sewer  within,  53. 
of  sewers  with  sewers  of  adjoining  district,  60. 

COMPANIES, 

powers  of,  and  loans  to,  for  purposes  of  working  class  lodging-houses,  646, 
647. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845, 
definitions  in,  799,  800. 

incorporation  of  certain  provisions  of,  with  Baths  and  Washhouses  Acts,  850. 
provisions  of,  as  to — accountability  of  officers,  803 ;  borrowing  of  money,  800 

— 803,  807,  808 ;  bye-laws,  804  ;  recovery  of  damages  and  penalties,  805, 

807. 

COMPENSATION, 

for  common  lands,  taken  compulsorily,  application  of,  1128. 

for  crops,  &c.,  on  allotments  and  cottage  gardens,  1205,  1277. 

for  damage  from  brine  pumping.  Bee  Bkine  Pumping  (Compensation  for 
Subsidence)  Act,  1891. 

for  lands — acquired  under  Part  II.  of  the  Housing  of  "Working  Classes  Act 
1890... 630  et  seq. ;    compulsorily  acquired  for  allotments,  708,  1218 
compulsorily  acquired  imder  improvement  schemes,  612,  613,  663  et  seq-. 
See  also  Lands  Clauses  Consolidation  Acts,  1845,  1860,  &c. 

of  officers  for  loss  of  office,  or  emoluments,  408,  768,  769. 

payment  by  local  authority  of — for  damages  generally,  402  ;  for  damage  caused 
by  setting  back  or  forward  of  building,  201 ;  for  expenses  incurred  by 
tenants  in  removal,  under  Housing  of  Working  Classes  Act,  1890... 651; 
for  infected  bedding,  &c.,  destroyed,  142 ;  for  pulling  down  or  purchase  of 
site  of  obstructive  building,  625,  626. 

for  recreation  grounds  or  field  gardens,  taken  under  Lands  Clauses  Acts, 
application  of,  1129. 

for  support  of  sanitary  work,  how  to  be  borne  and  charged,  471. 
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COMPLAINT, 

as  to  default  of  local  authority,  394,  460,  713. 

by  iiouselLolders — as  to  dwelling-liouse  unfit  for  habitation,  618,  619 ;  as  to 
obstructive  building,  624  ;  copy  of  complaints  to  be  sent  to  county  council, 
when,  634. 

as  to  nuisance,  making  of — by  local  authority,  119  ;  by  individual,  126. 
as  to  nuisance  arising  from — alkali,  &c.  works,  1122;  drain,  68,  573;  offen- 
sive trade,  134. 

by  parish  councils — as  to  unhealthy  dwellings  and  obstructive  buildings,  701 ; 

as  to  default  of  rui-al  district  councils,  713. 
for  payment  of  money,  and  information  for  criminal  offences,  distinction 

between,  333  n,  334  n. 
in  summary  proceedings,  limitation  of  time  for  making,  335. 

COMPULSOEY 

acquisition  of  lands  under  improvement  scheme,  612,  613,  663 — 672 ;  lands  so 
to  be  taken  to  be  distinguished  in  scheme,  603  ;  acquisition  of  lands  under 
reconstruction  scheme,  628,  629. 

ptirchase  of  lands,  246  et  seq.  See  also  Lands  Clauses  Consolidation  Acts, 
1845,  1860,  &c. 

COMPULSOEY  ACQUISITION  OP  LAND  BY  PAEISH  COUNCIL  OE  FOE 

ALLOTMENTS.    See  also  Lands  Clauses  Consolidation  Acts,  1845, 

1860,  &c.  _  _ 

for  allotments,  on  petition  of  district  council,  electors  or  parish  council,  704  n, 

705  n  ;  provisions  of  Allotments  Act,  1887,  as  to,  1219—1221. 
application  to,  of  certain  provisions  of  Allotments  Acts,  709 ;  order  of  Local 

Government  Board  prescribing  adaptations  of  provisions  so  applied,  1414. 
for  common  pasture,  709. 

compensation  for — how  to  be  settled,  708 ;  no  addition  to  be  made  to,  in 
respect  of  compulsion,  708 ;  who  may  appear  and  be  heard  before  arbitrator, 
as  to,  708. 

county  borough,  application  to,  of  provisions  as  to,  709. 
expenses  of  county  council  as  to,  709. 
land  acquired,  to  whom  to  be  assured,  709. 

memorial  against  confirmation  of  order,  by  whom  and  when  to  be  presented, 
_  706,  1417. 

notice  in  parish  and  to  owners,  &c.,  as  to  proceedings  for,  704. 

orders  for — making  of,  by  county  council,  705  ;  by  Local  Government  Board 
on  refusal  of  county  council,  705 ;  confirmation  or  disallowance  of,  by 
Local  Government  Board,  707  ;  by  whom  to  be  carried  into  effect,  708 ; 
to  incorporate  Lands  Clauses  Acts,  and  sections  of  Eailways  Clauses 
Consolidation  Act,  1845,  with  adaptations,  708;  service  of,  and  of  state- 
ment of  effect  of,  706. 

petition  of  parish  or  district  council  to  Local  Government  Board  against  refusal 
of  county  council  to  make  order  for,  705. 

public  inquiry  as  to — by  county  council,  704;  powers  of  person  holding,  on 
behalf  of  county  council,  708 ;  costs  of  inquiries  by  county  council,  708 ; 
by  Local  Government  Board  on  refusal  of  county  council  to  make  order, 
705 ;  on  presentation  of  memorial  against  order,  707  ;  provisions  governing, 
by  Local  Government  Board,  707,  708 ;  who  may  appear  and  be  heard  at, 
704,  708. 

reg^ations  of  Local  Government  Board  as  to  proceedings  under  sect.  9  of 
Local  Government  Act,  1894,  for,  1414. 

CONDUCTOEof 

horses,  donkeys,  &c.,  let  on  hire,  licensing  of,  and  bye-laws  as  to,  236. 
omnibus,  included  in  term  driver,  1261. 

CONFEEENCES, 

attendance  at,  of  members  and  officers  of  local  authority,  476,  477. 
general  order  of  Local  Government  Board  as  to,  1419. 
purchase  of  reports  of,  476,  477. 
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CONFIEMATION  of 

bye-laws  by  Local  Governmeiit  Board,  257,  259,  475;  of  bye-laws  as  to 
wires,  &o.,  568. 

order  of  county  council  for  altering  areas  and  boundaries,  518  ;  for  compulsory 

acquisition  of  lands  for  allotments,  707. 
provisional  orders  under  Public  Health  Act,  1875... 390. 

scheme  under  Part  I.  of  Housing  of  Working  Classes  Act,  1890... 604;  under 
Part  II.  of  that  Act,  629. 

CONFIRMING  AUTHOEITY  UNDER  HOUSING  OF  WORKING  CLASSES 
ACT,  1890.  See  also  Seceetaey  of  State  and  Local  Government 
Board. 

appeal  to,  by  ratepayers  on  default  of  medical  officer  to  make  official  repre- 
sentation, 610. 

appointment  by,  of  arbitrator  for  settlement  of  compensation,  663,  671. 
costs  of,  under  Part  I.,  670. 

deposit  with,  of  map  and  plan  of  lands  to  be  taken  compulsorily,  663. 
dispensation  by,  of  compliance  with  provision  as  to — accommodation  to  be 

provided  for  working  class  displaced,  607  ;  service  of  notices,  617. 
local  inquiries  by,  653. 

order  of,  for  sale  of  land  acquired  under  scheme  on  failure  of  local  authority  to 

provide  dwelling  accommodation,  609. 
may  prescribe  forms  of  notices,  &c.,  617. 
who  is,  604. 

CONSECRATION 

of  part  of  cemetery,  901. 

CONSENT  of.    See  also  Sanction. 

Attorney-General,  to — proceedings  for  recovery  of  penalties,  336 ;  proceedings 

for  recovery  of  penalties  from  officers,  476 ;  prosecutions  under  the  Public 

Bodies  (Corrupt  Practices)  Act,  1889... 537. 
county  council,  to — appropriation  of  land,  &c.,  for  purposes  of  working-class 

lodging-houses,  643 ;  sale  or  exchange  of  lands,  &c.  vested  in  authority 

for  purjjoses  of  working-class  lodging-houses,  644. 
justices  to  sale  of  land  acquired  for  repair  of  highways,  no  longer  required, 

748. 

local  authority  to  execution  of  work  by  authority  of  adjoining  district,  382. 

Local  Government  Boai'd,  to — appropriation  of  land,  &c.  for  jjurposes  of  work- 
ing-class lodging-houses,  643  ;  creation  and  issue  of  stock,  599 ;  proceed- 
ings under  Part  III.  of  Rivers  Pollution  Prevention  Act,  1876...  1063; 
sale  or  exchange  of  lands,  &c.  vested  in  authority  for  purposes  of  working- 
class  lodging-houses,  644. 

urban  authority,  to — building  over  sewer,  57  ;  bringing  forward  of  building 
beyond  adjoining  building,  531 ;  construction  of  vault  under  carriage-way, 
58  ;  establishment  of  offensive  trade,  131. 

CONSERVATORS 

of  the  Rivers  Lea  and  Thames,  saving  for,  1069. 

CONSOLIDATION, 

Act,  construction  of,  1  n. 

of  debts  on  creation  of  stock,  599. 

CONSTABLE.    See  Police. 

CONSTANT  SUPPLY 

of  water,  local  authority  may  provide,  82. 

CONSTITUTION  of 

new  county  boroughs,  516. 

joint  board  for  united  district,  380. 
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CONSTITUTION  oi—coniinued. 

local  government  district  by  provisional  order,  372 ;  by  order  in  pursuance  of 

resolution  of  owners  and  ratepayers,  373  ;  objections  to  constitution,  375, 

376  ;  transfer  of  powers,  &c.  on  constitution,  377. 
parocMal  committees,  273. 
port  sanitary  authority,  384,  480. 
special  drainage  district,  378,  379. 
united  district,  380. 
new  urban  districts,  516,  517,  751. 

CONSTEUCTION  of 

bridge  over  canal,  &c.,  166. 
cemetery  by  local  autliority,  465. 

drain  by  local  authority,  on  agreement  with  owner,  573 ;  on  default  of  owner,  54. 

market-house,  229. 

new  streets,  bye-laws  as  to,  204,  205. 

places  of  public  resort,  587. 

reservoir,  80,  81. 

sewage  disposal  works,  58. 

sewage  works  without  district,  61 — 63. 

sewers — by  local  authority,  36,  573 ;  powers  of  local  authority  as  to,  38 ;  pro- 
hibition of,  so  as  to  pollute  stream,  40 ;  not  to  create  nuisance,  50 ;  in 
lieu  of  requiring  drain  to  communicate  with  existing  sewer,  54  ;  precau- 
tions during,  223,  892,  893. 

streets,  precautions  during,  223,  892,  893. 

waterworks,  by  local  authority,  76 ;  restrictions  on,  79  ;  for  gratuitous  supply 
of  water  for  public  baths,  91. 

CONSUMPTION 

of  smoke  from  factories,  &c.,  108,  109. 

CONTAGIOUS  DISEASES  (ANIMALS)  ACTS, 

powers  of  council  of  borough  with  population  under  10,000  to  cease,  513. 
saving  for,  in  Infectious  Disease  (Prevention)  Act,  1890... 559. 
text  of  Act  of  1886... 486— 489. 

CONTINUING  OEFENCE, 

against  bye-laws  as  to  streets  and  buildings,  what  is,  217. 
bye-laws  may  impose  penalties  for,  257. 

CONTEACTS, 

committees  not  to  have  power  to  make,  752. 

of  county  and  district  councils  as  to  main  roads,  493. 

disqualification  of  persons  interested  in,  for  office  of  urban  or  rui'al  district 

councillor,  739 ;  exceptions  to  disqualification,  742. 
■  of  local  authorities  (generally) — provisions  as  to,  238 — 244 ;  deposit  of,  for 

inspection  prior  to  audit,  and  production  of,  to  auditor,  326,  327 ;  officers 

not  to  be  concerned  in,  265 ;  when  officers  may  be  interested  in,   481 ; 

protection  from  personal  liability  of  persons  under,  352. 
of  local  authority,  with  respect  to — cleansing  of  earth-closets,  privies,  &c., 

69 — 72;  disposal  of  sewage,  58;  lighting  of  streets,  &c.,  224;  removal  of 

house  refuse,  69,  70  ;  water  supply,  77,  89. 
of  rural  authorities,  239  n. 
saving  for  existing,  773. 

of  ui'ban  authorities — estimate  and  report  of  surveyor  to  be  obtained  before 
entering  into,  238 ;  sealing  of,  when  requu^ed,  238 ;  security  for  perform- 
ance of,  238  ;  tenders  for,  to  be  invited,  238. 

of  water  company  to  supply  water,  89. 

CONTEAVENTION 

of  bye-laws  as  to  new  streets  and  buildings,  removal  of  works  executed  in, 
217. 
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CONTRIBUTIONS 

to  common  fund  of  joint  board,  381,  387. 

to  common  fund  of  port  sanitary  authority,  3S6,  387. 

by  county  council,  towards  cost  of — erecting  bridges,  &c.,  1093;  improvement 
and  maintenance  of  highways,  495,  723 ;  prosecutions  under  Eivers  Pol- 
lution Prevention  Act,  1876... 500. 

to  expenses  of  schemes  under  Part  II.  of  Housing  of  "Working  Classes  Act, 
1890,  in  London,  637,  648. 

of  local  authority,  to  works  under  agreement  for  supply  or  distribution  of 
sewage,  61. 

to  rural  authority's  expenses — mode  of  raising,  310,  311,  729;  orders  for,  see 
Precepts  ;  recovery  of,  on  non-payment  bj^  overseers,  313. 

of  urban  authority  towards — cost  of  private  street  works,  688 ;  expenses  of 
constructing  bridge  over  canal,  &c.,  166;  expenses  of  making  new  public 
roads,  165  ;  support  of  public  walks  and  pleasure  groimds,  226,  591. 

CONTEIBUTOEY  PLACE, 

not  co-extensive  with  parish,  who  to  be  overseers  of,  311. 

contributions  from — to  expenses  of  rviral  authority,  mode  of  raising,  310 — 312  ; 

to  expenses  of  joint  board,  381. 
definition  of,  309. 

highway  expenses  may  be  exceptionally  charged  to,  729. 
special  drainage  district,  when  constituted,  to  be,  379. 
special  expenses  to  be  separate  charge  on,  309. 
supply  of  water  to,  76  ;  expenses  of,  to  be  special,  308. 

works  for  common  benefit  of  two  or  more,  apportionment  of  costs  of,  308,  309. 

CONVENIENCES, 

sanitary.    See  Sa^titary  Conveniences. 

CONVEESION 

into  dwelling-house,  of  building  not  intended  for  habitation,  or  of  two  dwelling- 
houses,  222. 

CONVEYANCE, 

for  infected  persons,  provision  of,  by  authority,  143. 

public — definition  of,  145  n ;  disinfection  of,  146,  556 ;  penalty  for  exposm-e  in, 
of  infected  person,  144,  145. 

CONVICTIONS, 

not  to  be  qiiashed  for  want  of  form,  nor  to  be  removable  into  High  Court, 
350. 

by  summary  jurisdiction  court,  appeal  to  quarter  sessions  against,  363  et  seq. 

COPYHOLD 

lands,  provisions  of  8  Vict.  c.  18,  as  to,  830. 

CORONER 

in  smaller  quarter  sessions  boroughs,  511,  512. 

CORPORATION, 

voting  of,  at  meeting,  and  poll  of  owners  and  ratepayers,  433. 

CORRUPT  AND  ILLEGAL  PRACTICES, 

avoidance  of  election  for  extensive  corruption,  1134;  for  extensive  illegal 

practices,  1182. 
bribery,  definition  of,  1194. 

corrupt  practices — definition  of ,  1177;  punishment  and  incapacities  for,  1177, 
1178. 

corrupt  practices  by  member  or  officer  of  public  body,  535  ct  seq, 
disqualifications  of  electors  for,  1185,  1186,  1197,  1198. 
at  elections  imder  Local  Grovernment  Act,  1894... 745. 
excuse  and  exceiDtion  for,  1182 — 1185. 

illegal  payments,  employment,  or  hiring,  what  constitutes,  1179  ;  punishment 
for,  1182. 
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COEEUPT  AND  ILLEGAL  VRAGTIG^S— continued. 

illegal  practices — what  are,  1178,1179,  1184;  punishment  and  incapacities  for, 
1179. 

personation,  definition  of,  1134,  1196,  1197. 
petition  may  be  presented  on  ground  of,  1186,  1187. 
prosecutions  for,  1188 — 1190. 

provisions  of  Municipal  Corporations  Act,  1882,  as  to,  1133,  1134. 
treating  and  undue  influence,  definition  of,  1196,  1197. 
vacation  of  ofiice  by  person  incapacitated  by  conviction  for,  1191. 

OOEEUPTION 

in  office,  by  member  or  officer  of  public  body,  535  et  seq. 

COSTS.    See  also  Expenses. 

of  arbitrations,  252;  of  arbitration,  under  Part  I.  of  Housing  of  Working 

Classes  Act,  1890... 670. 
of  confirming  authority  in  relation  to  improvement  schemes,  605,  670. 
definition  of  term,  in  Local  Government  Act.  1888... 528. 
of  election  petitions,  1135,  1140,  1190,  1191. 
of  formation  of  united  district,  379. 
legal  business,  taxation  of  bill  of,  331. 

of  local  inquiries  held  by  Local  Government  Board,  389,  525. 

of  maintenance  of  patients  in  hospital,  recovery  of,  150. 

of  meetings  and  polls  of  owners  and  ratepayers,  441. 

of  owners,  &c.,  in  opposing  improvement  schemes,  605,  606. 

of  proceedings  for  abatement  of  nuisance,  120,  125 ;  when  nuisance  created  by 

several  persons,  338. 
of  proceedings  in  relation  to  settlement  of  boundaries,  373. 
of  promoting  or  opposing  Provisional  Orders,  393  ;  of  promoting  or  opposing 

private  Bills,  1000—1002. 
recovery  of,  summarily,  333. 
of  repair  of  highways  in  urban  districts,  293. 

COTTAGE, 

definition  of,  for  pui'poses  of  Part  III.  of  Housing  of  Working  Classes  Act, 
1890... 640. 

gardens,  compensation  for  crops  on,  1205,  1277. 

COUNCIL  OF  BOEOITGH, 

audit  of  accounts  of,  as  urban  authority,  325. 

bye-laws  of,  imder  Municipal  Corporations  Act,  1882... 259,  1132,  1133. 
district  council  includes  council  of  non-county  borough,  718. 
expenses  of,  as  urban  authority,  how  to  be  defrayed,  276. 
proceedings  of,  as  ui'ban  authority,  271. 

representation  by,  to  Local  Government  Board  as  to  alteration  of  borough 

boundary,  516. 
University  representation  on,  515. 
to  be  urban  sanitary  authority,  24. 

not  being  urban  authority,  provisional  order  dealing  with,  515. 

COUNTING 

of  votes  at  poll  of  owners  and  ratepayers,  436. 

COUNTY.    See  also  Administeatite  County. 
alteration  of  boundary  of,  516,  734. 

authority  for  purposes  of  Allotments  Acts  in  county  borough,  509. 
of  city  or  town,  in  what  administrative  county  to  be  situate,  513. 
definition  of,  526. 
entire,  definition  of,  526. 

rate,  liability  of  quarter  sessions  borough  to  contribution  for,  509,  512 ;  appeal 

against,  or  basis  of,  by  parish  councils,  701. 
roads  boards,  and  rates  in  South  Wales,  abolition  of,  498,  499. 
iTiral  sanitary  district  in  more  than  one,  each  part  to  be  rural  district,  721. 
urban  district  in  more  than  one,  to  be  deemed  in  county  containing  larger 

population,  515, 
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COUNTY  BOROUGH, 

to  be  administrative  county,  508. 
amalgamation  of,  516. 

for  purposes  of  Allotments  Acts  in,  Local  Government  Board  to  be  county 
authority,  509 ;  ajjplication  to,  of  provisions  as  to  compulsory  acquisition 
of  lands  for  allotments,  709. 

without  commission  of  assize  and  oyer  and  terminer,  508. 

constitution  of  new,  516. 

to  continue  part  of  county  for  non-administrative  business,  508. 
council  of.    See  County  BoROUOn  Council. 

jurors  and  jury  lists  in,  where  no  separate  commission  of  assize,  &c.,  508. 
main  roads  in,  509  n. 
union  of,  with  county,  516. 

COUNTY  BOROUGH  COUNCIL, 

conferment  upon,  of  power  to  appoint  overseers  or  assistant  overseers,  or 
powers,  &c.  of  overseers  or  jjarish  councils,  7.30,  731 ;  of  powers  of  vestry 
under  Poor  Rate  Assessment  and  Collection  Act,  1869... 732. 
grant  by,  towards  cost  of  union  officers,  506. 

joint  committee  of  county  council  and,  for  alteration  of  areas  in  more  counties 
than  one,  735. 

transfer  to,  of  county  bridges  and  approaches,  508,  509 ;  of  certain  powers  of 
justices,  727,  730. 

COUNTY  BRIDGE, 

adoption  of  bridge  as,  1093. 

repair,  «S;c.  of,  and  of  roads  over,  urban  authority  may  undertake,  166. 
street  does  not  include,  12. 

transfer  of,  to  council  of  county  borough,  508,  509. 

COUNTY  COUNCIL, 

application  by,  for  conferment  of  urban  powers  upon  rural  district  council,  727. 
appointment  by,  of  medical  officer  of  health,  501. 

approval  by,  of  bye-laws  of  quarter  sessions  borough  as  to  locomotives,  when 
requii'ed,  510. 

certificate  of,  as  to  adoption  by  rural  authority  of  Part  III.  of  Housing  of 
Working  Classes  Act,  1890... 641. 

consent  of,  to — appropriation  by  rural  authority  of  land,  &c.  for  working 
class  lodging-houses,  643  ;  sale  or  exchange  of  lands  vested  in  rm-al 
authority  for  purposes  of  working  class  lodging-houses,  644. 

to  consider  Boundary  Commissioners'  reports,  735. 

may  contract  with  district  council  to  maintain,  &c.  main  roads,  493,  495. 

contributions  of,  towards  cost  of — erecting  bridges,  &c.,  1093  ;  improvement  or 
maintenance  of  highways,  495,  723  ;  prosecutions  under  Rivers  Pollution 
Prevention  Act,  1876... 500. 

delegation  of  powers  by,  to  district  council,  507,  759. 

determination  by,  of  question  as  to  custody  or  access  to  documents,  715. 

dispensation  by,  of  prohibition  as  to  voting  of  member  of  district  council 
concerned  in  contract  as  shareholder  of  company,  742. 

district  councils  may  be  required  by,  to  undertake  maintenance  of  main  roads, 
493,  495  ;  district  council  may  act  as  agent  of,  759. 

duty  of,  to  bring  Local  Government  Act,  1894,  into  operation,  771. 

expenses  of — as  to  compulsory  acquisition  of  lands  by  parish  council  or  for 
allotments,  709 ;  in  executing  powers  of  defaulting  authority  as  to  allot- 
ments, 1281  ;  in  executing  powers  of  defaulting  authority  under  Part  II. 
of  Housing  of  Working  Classes  Act,  1890... 635;  in  executing  powers  of 
defaulting  district  council  under  Local  Government  Act,  1894... 758;  in 
respect  of  inquiries  under  Local  Government  Acts,  1888,  1894... 763. 

grant  by,  towards  cost  of  union  officers,  506. 

joint  committees  of,  for  purposes  of  areas  and  boundaries,  735. 

loans  of,  for  purposes  of  transferred  powers  of  district  council,  758. 

local  inquiry  by — as  to  alteration  of  area,  &c.,  of  county  districts  and  parishes, 
517,  1388  ;  as  to  proposed  compulsory  purchase  order,  704,  708. 
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COUNTY  COUNCIL— confe-wwed. 

maia  roads  to  be  maintained,  &c.,  by,  490. 

notice  to  be  given  to,  of  order  prohibiting  suj^ply  of  milt  from  dairy,  550. 

orders  of,  generally — coidj'  of,  to  be  sent  to  Local  Government  Board  and  Board 
of  Agricultirre,  "wben,  763 ;  for  altering  areas,  bow  notice  of  to  be  given 
and  copies  supplied,  518,  1390 ;  for  amending  previous  scbeme  or  order, 
520  ;  under  Local  Government  Act,  1888,  matters  which  maybe  provided 
for  in,  519,  520. 

orders  of — as  to  alteration  of  area  or  definition  of  boundaries  of  urban  and 
rural  districts  and  parishes,  516,  517  ;  as  to  areas  and  boundaries,  time  for 
jietitioning  against,  and  validity  of  on  confirmation,  736  ;  as  to  alteration 
of  area  in  which  ado^jtive  Act  in  force,  750 ;  as  to  charities  or  custody  of 
documents  of  parish  divided  by  Local  Government  Act,  1894... 734;  for 
the  compulsory  acquisition  of  land  by  parish  councils,  and  for  allotments, 
705 — 708;  constituting  isolation  hospital  district,  1341;  limiting  time  for 
performance  of  duty  by  defaulting  district  council,  714;  postponing  transfer 
to  rural  district  council  of  highway  powers,  723 ;  as  to  retirement  of 
guardians,  717  ;  as  to  retirement  of  urban  district  councillors,  720. 

payment  by,  towards  maintenance  of  main  roads  retained  by  urban  authority, 
492—494. 

payments  by,  out  of  Exchequer  contribution  account  of  part  of  salary  of 

medical  ofiicer  of  health  and  inspector  of  nuisances,  263,  264  n,  504,  505. 
powers  of,  in  case  of  inability  of  district  council  to  act,  755,  756. 
powers  of,  under  Part  II.  of  Housing  of  "Working  Classes  Act,  1890... 634,  635. 
powers  and  duties  of,  under  Local  Government  Act,  1894,  as  to  areas  and 

boundaries  733 — 736;  as  to  removal  of  difficulties  as  to  first  elections, 

first  meetings,  &c.,  767. 
powers  transferred  to,  under  Local  Government  Act,  1888 — general  provisions 

as  to,  506 ;  summary  proceedings  for  determining  questions  as  to,  507. 
provisional  order  of,  for  comjjulsory  acquisition  of  land  for  allotments,  1217, 

1218. 

representation  by,  to  Local  Government  Board,  as  to  failure  of  district  council 
to  put  Public  Health  Acts  in  force,  503 ;  as  to  alteration  of  boundary  of 
county,  borough,  or  electoral  division,  516. 

Eivers  Pollution  Prevention  Act,  1876,  may  be  enforced  by,  499. 

saving  for  powers  of,  as  to  roadside  waste,  726. 

transfer  to,  of — administrative  business  of  quarter  sessions,  490  ti ;  powers  of 
district  council  as  to  rights  of  way  and  roadside  waste,  720 ;  powers  of 
defaulting  rui'al  district  council,  713;  powers  of  district  council,  general 
provisions  as  to,  758  ;  certain  powers  of  smaller  quarter  sessions  boroughs, 
511;  powers,  &c.,  of  sanitary  authority  as  to  allotments,  1280,  1281;  pro- 
perty, &c. ,  of  county  and  district  roads  boards  in  South  Wales,  499. 

transfer  to  Local  Government  Board  of  powers,  &c.,  of,  as  to  areas  and 
boxmdaries  under  Local  Government  Act,  1894... 736. 

vesting  in,  of  main  roads,  494. 

COUNTY  COUET, 

proceedings  in,  for  offences  against  Eivers  Pollution  Prevention  Act,  1876... 

1066,  1067. 
recovery  ui,  of  demands  under  50Z....350. 

COUNTY  DISTEICT, 
definition  of,  527,  718. 

COUET, 

common,  cleansing  of,  581. 

hoards  to  be  set  up  during  progress  of  building,  «S;c.,  585. 
of  Quarter  Sessions.   See  Quarter  Sessions  Court. 
street  includes,  12. 

of  summary  jurisdiction.    See  Summary  Jurisdiction  Court. 
in  unhealthy  area,  improvement  scheme  for,  601. 
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COVENANTS, 

remedies  for  breach  of,  not  to  be  prejudiced  by  proceedings  under  Part  II.  of 
Housing  of  Working  Classes  Act,  1890... 638. 

COVERED 

swimming  bath,  provision  of,  1078 ;  closing  of,  and  conversion  into  gymnasium 
during  winter,  1078. 

COVEEING 

for  doors  of  cellars  and  vaults  in  streets,  891 ;  in  of  sewers,  49,  50. 

COW  KEEPERS, 

registration  of,  487. 

COWS, 

dairy,  inspection  of,  by  medical  officer  of  health,  550. 
COWSHEDS, 

circular  of  Local  Government  Board  as  to,  where  no  regulation  in  force,  1428. 
entry  of,  by  local  authority,  486. 
expenses  of  local  authority  as  to,  486. 

local  authorities  for  purposes  of  provision  as  to,  who  are,  486. 
offences  against  orders  and  regulations  as  to,  prosecution  of,  and  penalties 
for,  487. 

Orders  of  1885  and  1886  as  to,  text  of,  1422,  1427. 

transfer  to  Local  Government  Board  of  powers  of  Privy  Council  as  to,  486. 

CREATION 

of  stock  by  urban  authoritj',  599. 

CRimNALS, 

disquahfication  of,  for  office,  739. 

CROPS, 

on  allotments  and  cottage  gardens,  compensation  for,  1205,  1277. 
CROWN 

buildings,  &c.,  exemption  of,  fi'om  Infectious  Disease  (Notification)  Act, 
1889. ..545. 

CUSTODY 

of  parish  books  and  documents,  715;  of  parish  divided  by  Local  Government 
Act,  1894... 734. 

CUSTOMS 

officers,  execution  by,  of  regulations  of  Local  Government  Board  as  to  cholera, 
&c.,  534  ;  examination  by,  of  tea  on  importation,  1016. 

CUSTOMS  AND  EXCISE  DUTIES, 
appHcation  of,  1278,  1279. 

CUSTOMS  AND  INLAND  REVENUE  ACTS,  1890  and  1891, 

exemption  of  artizans'  dwellings  from  inhabited  house  duty,  on  certificate  of 

medical  officer  of  health  as  to  sanitary  condition,  &c.,  1273. 
reduction  of  inhabited  house  duty,  1272,  1273,  1287. 

CUTTING  OFE 

of  water  supply,  limitation  of  powers  of  company  as  to,  1203. 

DAILY  PENALTY, 

on  breach  of  bye-laws,  power  to  impose,  257. 
for  carrying  on  offensive  trade,  131. 
definition  of,  565. 

for  neglect  to  provide  privy,  &c.  accommodation  for  factory,  66 ;  to  comply 

with  notice  as  to  alteration  of  drains,  privies,  &c.,  68. 
for  unauthorized  building  over  sewer,  or  unauthorized  vault  or  arch  under 

carriageway,  57,  58. 
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DAIRIES, 

circular  of  Local  Government  Board  to  sanitary  authorities  wliere  no  regula- 
tions in  force  as  to,  1428. 

definition  of,  549. 

entry  of,  by  local  authority,  486. 

expenses  of  local  authority  as  to,  486. 

inspection  of,  by  medical  officer  of  health,  550. 

local  authorities  for  purposes  of  provisions  as  to,  who  are,  486. 

offences  against  orders  and  regulations  as  to,  prosecution  of,  and  penalties 
for,  487. 

Orders  of  1885  and  1886  as  to,  1422,  1427. 
prohibiting  supply  of  milk  from,  550. 

transfer  to  Local  Government  Board  of  powers  of  Privy  Council  as  to,  486. 

DAIRIES,  COWSHEDS,  AND  MILKSHOPS  ORDER,  1885, 

to  be  deemed  to  have  been  made  by  Local  Government  Board,  487. 
regulations  imder,  by  county  authority,  to  be  deemed  regulations  of  local 

authorities  in  county,  487. 
text  of,  1422. 

DAIRIES,  COWSHEDS,  AND  MILKSHOPS  ORDER,  1886, 
text  of,  1427. 

DAIRYMEN, 

definition  of,  549. 

not  liable  to  action  for  breach  of  contract  in  consequence  of  order  of  local 

authority,  551. 
prohibition  of  supply  of  milk  by,  550. 
registration  of,  487. 

summoning  of,  to  attend  before  local  authority,  550. 
DAM, 

purchase  of,  by  local  authority,  244. 
DAMAGE, 

caused  by  setting  back  or  forward  of  building,  compensation  for,  201. 

by  local  authority,  compensation  to  be  made  for,  402. 

of  notice-boards,  &c.,  penalty  for,  401. 

to  works  or  property  of  local  authority,  penalty  for,  402. 

DAMAGES, 

recovery  of — by  companies,  805,  807  ;  under  Railways  Clauses  Consolidation 
Act,  1845.!. 843— 845;  under  Gas  Works  Clauses  Act,  1847. ..870. 

DANCING  LICENCES.    See  Music  and  Dancing  Licences. 

DANGEROUS 

buildings,  223,  891,  892. 
telegraph,  &c.  wire,  569. 

DATE 

for  making  up  accounts  of  local  authority,  325,  754. 
DAY, 

definition  of,  for  entry  into  tent  or  van,  484. 


DEAD, 

dying  of  infectious  disease — prohibition  of  retention  of  body  of,  554 ;  body  of, 
to  be  removed  from  hospital  for  burial  only,  555  ;  burial  of  body  of,  by 
order  of  justices,  555. 

regulations  as  to  interment  of,  when  epidemic  disease  prevalent,  151. 
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DEBENTUEES, 

under  Local  Loans  Act,  1875,. .1018. 

DEBTS.    See  also  LIABILITIES. 

consolidation  of,  on  creation  of  stock,  599. 

DECLAEATION, 

arbitrator  or  umpire  to  make,  252. 

as  to  correctness  of  accounts,  auditor  may  require,  327,  789. 
that  highway  unnecessary  for  public  use,  709,  710,  1095. 
of  private  street  to  be  highway,  198,  589,  689,  690. 

DEDUCTION  from 

general  district  rate  in  respect  of  sewers,  when  premises  drained,  301,  302. 

rent,  of  expenses  recovered  from  occuj^ier  in  lieu  of  owner,  125 ;  of  pro- 
portion of  private  improvement  rate,  292  ;  of  iDroportion  of  rent-charge  in 
respect  of  private  improvement  expenses,  322. 

DEED  POLL, 

execution  of,  by  promoters  of  undertaking,  823,  824. 

DEEDS, 

deposit  of,  for  inspection  prior  to  audit,  326,  327. 
of  parish,  custody  of,  715. 
production  of,  to  auditor,  327. 

DEFACEMENT  of 

notice-boards,  &c.,  penalty  for,  401. 
placards,  notices,  &c.,  592. 

DEFAULT  of 

district  council  as  to  protection  of  rights  of  way,  or  roadside  waste,  726. 

local  authority,  enforcement  by  Local  Government  Board  of  duty,  in  case  of, 

394 — 397.    See  also  Defaulting  Local  Authority. 
local  authority,  as  to  nuisances,  127. 

owner  or  occupier,  to  comply  with  notice  as  to — cleansing  and  disinfecting  of 
premises,  141  ;  drainage  of  houses,  54  ;  private  street  works,  176  ;  pro- 
viding privy  or  ashpit,  64,  66 ;  purification  of  houses,  73  ;  supply  of  water 
to  house,  88  ;  to  house  in  rui-al  district,  458  ;  works  for  removal  of 
nuisances  by  drains,  privies,  &c.,  68. 

owner  or  occupier,  to  comply  with  order  as  to  polluted  well,  96. 

rural  district  council — complaint  of  parish  council  as  to,  713 ;  powers  of 
county  council  on  receipt  of  complaint,  713,  714,  758;  as  to  supj^ly  of 
water,  460. 

DEFAULTERS, 

in  payment  of  rates,  list  of,  269 ;  proceedings  against,  339. 

DEFAULTING  LOCAL  AUTHORITY, 

appointment,  &c.,  of  person  to  perform  duty  of,  394,  714. 

complaint  to  Local  Government  Board,  as  to,  394  ;  memorial  of  owner  against 

requirement  of  rural  authority  as  to  provision  of  water  suj)ply  to  be 

deemed  complaint  of,  when,  460. 
complaint  of  parish  council  to  county  council,  as  to,  713. 

expenses  of  perfonning  duty  of,  394,  758  ;  recovery  of  expenses,  395  ;  loan  for 
purposes  of  defraying  expenses  of,  396,  758  ;  certificate  of  Local  Govern- 
ment Board  as  to  expenses,  396  ;  definition  of  "  expenses,"  397. 

order  limiting  time  for  performance  of  duty  by — making  of,  by  Local  Govern- 
ment Board,  394 ;  making  of,  by  county  council,  as  to  rural  district 
council  in  defaiilt,  714. 

transfer  to  county  council  of  powers  of,  713  ;  general  provisions  as  to,  758. 

DEFAULTING  OFFICERS, 

summaiy  proceedings  against,  269,  270. 
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N.B. — The  definitions  in  the  Acts  set  out  in  the  Appendix  are  not  included  in 
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administrative  county,  526, 
advantage,  538. 
affairs  of  church,  765. 
appointed  day,  529,  771. 
ashpit,  564. 
assizes,  528. 

Bakehouse  Eegulations  Act,  21. 

Bank  of  England,  527. 

Baths  and  Washhouses  Acts,  21. 

borough,  3,  526. 

building,  17  n. 

closing  order,  618. 

common  lodging-house,- 99  n,  100  ?i,  105. 
contributory  place,  309. 
cottage,  640. 

county  and  entire  county,  526. 
county  district,  527,  718. 
court  of  quarter  sessions,  22. 
court  of  summary  jurisdiction,  22. 
daily  penalty,  565. 
dairy,  549. 
dairymen,  549. 
day,  484. 
district,  655. 

district  council,  527,  718. 
division  of  a  county,  526. 
drain,  18. 
duties,  528. 
dwelling-house,  617. 
earth-closet,  65. 
ecclesiastical  charity,  765. 
elementary  school,  766. 
existing,  527. 
expenses,  397,  528. 
full  net  value,  11 . 
general  expenses,  308. 
guardians,  5,  527. 
hackney  carriage,  916. 
highway  area,  527. 
highway  authority,  527. 
house,  15. 

Improvement  Act  commissioners,  4. 
Improvement  Act  district,  4. 
infectious  disease,  542. 
Labouring  Class  Lodging-houses  Acts, 
21. 

lands,  6,  656. 
liabilities,  528. 

licensing  district  and  justices,  599. 
local  authority,  6,  545,  655. 
local  board,  4. 

Local  Grovernment  Acts,  4  n,  21  n, 
local  government  district,  4. 
local  and  personal  act,  766. 
local  rate,  655. 
main  road,  529. 
medical  officer  of  health,  549. 
metropolis,  3,  526. 
metropolitan  police  district,  3  n. 


new  building,  222. 
nuisances  liable  to  be  dealt  with  sum- 
marily, 108  et  seq. 
occupation  of  cellar  dwelHng,  -99. 
occupier,  545. 
omnibus,  1260. 
owner,  6 — 11. 

owner,  for  purposes  of  meetings  and  polls 
of  owners  and  ratepayers,  430. 

owner,  under  Part  II.  of  Housing  of 
Working  Classes  Act,  1890... 619. 

parish,  4,  526,  764. 

parliamentary  county,  526. 

parliamentary  election,  526. 

parliamentary  voters,  527. 

parochial  charity,  765. 

pension,  528. 

person,  6,  527. 

place  of  public  resort,  687. 

police  district,  599. 

poor  law  union,  527. 

port  sanitary  district,  545. 

powers,  528. 

premises,  6. 

property,  528. 

public  body,  538. 

Public  Health  Acts,  531. 

public  office,  538. 

quarter  sessions,  526. 

quarter  sessions  borough,  526. 

rack  rent,  11. 

rateable  value,  765. 

rural  authority,  527. 

rural  district,  545. 

Sanitary  Acts,  21. 

sanitary  convenience,  565. 

sanitary  purposes,  22. 

sanitary  work,  470. 

secretary  of  state,  527. 

sewer,  18. 

slaughter-house,  20. 

special  expenses,  308. 

street,  12,  617,  681. 

Summary  Jurisdiction  Acts,  23. 

superior  court,  656. 

support,  470. 

surveyor,  6. 

treasury,  527. 

trustees,  765. 

union,  5. 

urban  authority,  527. 

urban  district,  545. 

urban  sanitary  authority,  24,  25. 

urban  sanitary  district,  24,  25. 

vestry,  765. 

water  company,  20. 

waterworks,  21. 

working  class  lodging-house,  640. 
written,  526. 
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in  Local  Government  Act,  1888,  to  apply  to  Local  Government  Act,  1894... 
764. 

DELEGATION  to 

committee  of  rural  authority  of  powers  and  duties,  273. 
constituent  authority  of  powers,  &c.,  by  joint  board,  380. 
district  council  of  powers  by  county  council,  507,  759. 

parish,  council  of  powers  which  might  have  been  conferred  on  parochial  com- 
mittee, 713. 
parochial  committee  of  powers,  &c.,  273. 
riparian  authority  of  powers  by  port  sanitary  authority,  386. 

DEMOLITION  of 

dwelling-house  unfit  for  human  habitation — order  of  local  authority  for,  620, 
621  ;  powers  of  cormty  council  as  to,  634,  635  ;  scheme  dealing  with  site 
of  house,  627  et  seq. 

obstructive  buildings,  625 — 627 ;  powers  of  county  councils  as  to,  634,  635 ; 

scheme  dealing  with  site  of  building,  627  et  seq. 
unhealthy  houses,  scheme  for,  627  et  seq. 

DEPOSIT  of 

accounts  for  inspection  prior  to  audit,  326,  327. 
bye-laws  for  inspection  before  confirmation,  257. 
bye-laws  of  rural  authority  with  overseers,  258. 
papers  relating  to  poll  of  owners  and  ratepayers,  436. 

plan  of  undertaking  for  which  lands  required  compulsorily,  246;  plans  in 
parliamentary  offices  under  standing  orders,  284  n,  1518 — 1525. 

plans  of  new  streets  and  buildings  may  be  required  by  bye-laws,  205  ;  approval 
to  be  signified  within  a  month  of  deposit,  217. 

plans,  sections  and  estimate  of  cost  of  private  street  works,  176. 

statement  as  to  proposed  general  district  rate,  279. 

sum  certified  by  arbitrator,  entry  on  lands  included  in  improvement  scheme 
on,  668. 

DEPUTY 

medical  officer  of  health — appointment  and  remuneration  of,  260,  263,  501,  616  ; 
duties  of  medical  officer  under  Housing  of  Working  Classes  Act,  1890,  may 
be  performed  by,  651. 

DESCEIPTION 

of  owner  or  occupier — in  notices,  orders,  &c.,  359;  in  proceedings  against 
nuisances,  338 ;  in  proceedings  under  Part  11.  of  Housing  of  Working 
Classes  Act,  1890... 639  ;  in  rates,  300. 

DESTRUCTION  of 

infected  clothing,  bedding,  &c.,  142. 
placards,  notices,  &c.,  592. 
unsound  meat,  &c.,  138. 

DESTRUCTIVE  INSECTS  ACTS, 

powers  under,  of  council  of  borough  with  population  under  10,000  to  cease,  513. 

DETENTION 

in  hospital  of  infected  person,  without  proper  lodging,  556. 

DIFFERENCE.    See  also  Disptjte.  : 
arising  out  of  transfer  of  powers  and  property,  settlement  of,  398. 
between  water  company  and  local  authority,  settlement  of,  79. 
as  to  water  consumed  by  meter,  86. 

DIFFICULTIES 

under  Local  Government  Act,  1894,  removal  of,  767. 
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DIMINUTION  of, 

local  government  district,  371. 
m-ban  district,  516,  517,  751. 

DISABILITY, 

sale  by  persons  under,  810. 

DISALLOWANCE  by 

auditor  in  accoimts  of  local  authority,  327,  328 ;  remission  of,  by  Local  Govern- 
ment Board,  923  ;  removal  of,  into  Court  of  Queen's  Bench,  798. 
Local  Government  Board,  of — bye-laws,  257 ;  construction  of  reservoir,  80,  81 ; 
order  of  county  council  altering  boundaries,  518  ;  order  of  county  council 
for  compulsory  acquisition  of  land  for  allotments,  707 ;  sewage  works 
without  district,  63, 

DISCHARGE  of 

loans  under  Local  Loans  Act,  1875. ..1021,  1201. 
sewage  into  streams,  purification  required  before,  40. 

DISCONTINUANCE  of 

highway  for  public  use,  709,  710,  1095. 
sewers,  49. 

DISINFECTING, 

apparatus,  provision  of,  143. 
of  bedding,  &c.,  553. 

expenses  of  rui-al  authority  as  to,  to  be  general  expenses,  308. 
house,  penalty  for  letting  without,  146. 

of  infected  house  and  articles,  551,  552;  penalty  for  ceasing  to  occupy  house 
without,  554 ;  temporary  shelter  may  be  provided  for  persons  removed  for 
purposes  of,  557. 

of  premises,  141. 

of  public  conveyance  used  by  infected  person,  146  ;  cost  of  disinfecting,  may 
be  required  to  be  prepaid  by  user  of  conveyance,  146  ;  of  public  convey- 
ance used  for  carrying  infected  corpse,  556. 

regulations  as  to  epidemic  diseases  may  provide  for  promotion  of,  151. 

of  rubbish  thrown  into  ashpit,  557. 

of  ship,  479  «. 

DISPENSATION, 

by  confirming  authority  of  provision  of  accommodation  for  working  classes 
displaced  by  improvement  scheme,  607  ;  of  requirement  as  to  notices,  &c., 
in  certain  cases,  617. 

DISPOSAL, 

of  sewage— powers  for,  58 ;  dealing  with  lands  appropriated  for,  60,  61 ; 
sanitary  authorities  not  to  be  required  to  receive  into  sewers  liquids 
interfering  with,  1064. 

DISPUTE  as  to.    See  also  Difference. 

boundaries  of  urban  district,  settlement  of,  379. 

charges  of  medical  practitioner  for  attendance  on  board  ship,  153. 

communication  of  sewers  and  di'ains  without  district  with  sewer  within,  53. 

communication  of  sewers  with  sewers  of  adjoining  district,  60. 

compensation  for  damage  by  local  authority,  402. 

loss  or  damage  caused  by  setting  back  building,  201. 

DISQUALIFICATION, 

of  electors,  for  corrupt  and  illegal  practices,  1185,  1186,  1197,  1198. 
of  justice  to  act  when  interested,  346 — 348. 

for  office  of  parish  or  district  councillor  or  guardian,  739 — 744;  penalties  for 

acting  or  voting  when  disqualified,  744. 
of  tenant  of  working  class  lodging-house  on  receiving  relief,  644. 
of  women,  as  parochial  electors,  removal  of,  737. 
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DISSOLUTION  of 

Improvement  Act  district  within  borough,  371. 
local  government  district,  371. 

main  sewerage  districts  under  Public  Health  Act,  1848,  and  of  joint  sewerage 

boards  under  Sewage  Utilization  Act,  1867... 412. 
special  drainage  district,  371. 

DISTEESS 

for  payment  of  rates,  339. 

DISTRICT, 

adjoining — communication  of  sewers  with  sewers  of,  60 ;  supply  of  water  to 

authority  of,  87  ;  execution  of  works  in,  382. 
conununication  of  sewers  and  di'ains  without  with  sewer  within,  53. 
definition  of,  in  Housing  of  Working  Classes  Act,  1890. ..655. 
division  of,  into  rating  areas,  284. 
drainage  of,  duty  of  local  authority  as  to,  36. 
inspection  of,  for  detection  of  nuisances,  115. 
lighting  of,  by  urban  authority,  224. 

nuisance  arising  from  cause  without,  128  ;  from  offensive  trade  without,  135, 
136. 

sewage  works  without — powers  of  local  authority  as  to,  38,  58  ;  provisions  as 

to,  Gl — 63  ;  provisions  as  to,  to  apply  to  cemetery  without  district,  465. 
sewerage  system  of,  map  of,  51. 
supply  of  water  to,  76. 

DISTRICT  AUDITORS  ACT,  1879, 

text  of ,  1101 — 1103.    See  also  AVDI'WR. 

DISTRICT  COUNCIL, 

chairman  of,  to  be  elected  at  annual  meeting,  427 ;  absence  of  chairman  of, 

chaii-man  to  be  chosen  at  meeting,  427 ;  casting  vote  of,  428 ;  to  be 

ex  officio  justice  of  jieace,  718. 
contracts  of,  with  county  council  as  to  main  roads,  493. 
definition  of,  527,  718. 

delegation  by  county  council  of  powers  to,  507. 

failure  of — to  put  Public  Health  Acts  in  force,  representation  by  county 
council  to  Local  Government  Board,  as  to,  503 ;  to  protect  right  of  way 
_  or  roadside  waste,  transfer  of  powers  to  county  council,  726,  758. 
maintenance,  &c.  of  main  roads  by,  493,  495. 

meetings  of,  rules  as  to,  426  et  seq.    See  also  MEETINGS  OF  NoN-BOROUGH 

District  Councils. 
number  of  members  of,  alteration  of,  517. 

petition  of,  to  Local  Government  Board  against  refusal  of  county  council  to 
make  compulsory  ijurchase  order  as  to  allotments,  705. 

proceedings  of — minutes  of,  evidence  of,  428 ;  riiles  as  to,  426  et  seq. ;  validity 
of,  notwithstanding  vacancies,  &c.,  428. 

DISTRICT  FUND, 

account,  treasurer  to  keep,  278. 

deficiency  in,  to  be  met  by  general  district  rate,  278. 

establishment  of,  278. 

mortgage  of,  as  security  for  loans,  314. 

payment  oat  of— of  expenses  of  urban  authority,  276,  278  ;  of  cost  of  repair  of 
highways,  293. 

DISTRICT  ROADS  BOARDS, 

abolition  of,  in  South  Wales,  499. 

DISTRICTS, 

union  of,  379  {see  also  United  Districts)  ;  for  appointment  of  medical  ofiB,cer 
of  health,  382,  383. 
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DISUSED  BURIAL  GEOUNDS  ACT,  1884.  Sfee  aZso Eurial  Geoxtni),  Disused. 
definition  for  purposes  of,  of  bmial  ground,  1111,  1213;  of  disused  burial 

ground  and  building,  1213. 
text  of,  1199. 

DITCH, 

cleansuig  of  offensive,  75. 
nuisance  from,  109. 

DIVEESION 

of  highway,  709,  710. 

DIYISIONof 

local  government  district  into  wards,  on  constitution,  372. 
parishes  into  wards  for  election  of  guardians  or  rural  district  councillors,  756, 
757. 

urban  districts  into  rating  districts,  284 ;  into  wards  for  election  of  councillors, 
517. 

DOCK, 

company,  powers  of,  and  loans  to,  for  purposes  of  working  class  lodging- 
houses,  646,  647. 
reference  to  arbitration  as  to  certain  works  affecting,  417,  418. 
saving  for  bridges  over,  415. 

saving  for  navigation  of,  and  supply  of  water  to,  415. 

substitution  of  new,  for  existing  sewers  under,  419. 

works  not  to  be  executed  under  or  through,  without  consent,  415. 

DOCUMENTS, 

authentication  of,  358. 

of  parish,  custody  of,  715,  734. 

production  of,  to  arbitrator  or  umpire,  252  ;  to  auditor,  327. 
service  of,  mode  of,  359. 

DONATION 

of  land  for  cemetery,  465. 

DONKEYS, 

bye-laws  as  to,  236. 

licensing  of  proprietors,  drivers,  &c.,  of,  236. 
stands  for,  fixing  of,  236. 

DOOES 

opening  outwards  on  to  street,  890,  891. 
DEAINAGE, 

of  buildings,  bye-laws  as  to,  204,  205 ;  may  apply  to  existing  as  well  as  new 

buildiags,  578,  579. 
of  cellar  dwellings,  98. 

of  district,  duty  of  local  authority  as  to,  36. 

of  houses — power  to  enforce,  54 ;  into  cesspools,  when  local  authority  may 

require,  54 ;  into  new  sewers,  56. 
of  lodging-houses,  bye-laws  as  to,  106. 
works,  support  of,  over  mines,  470,  471. 

DEAINS, 

commimication  of,  with  sewer,  51 — 53,  421,  572 ;  with  new  sewer,  56 ;  with 

cesspools,  54,  57. 
construction  of,  by  local  authority  on  agreement  with  owner,  573. 
definition  of,  18. 

entry  on  lands  for  purpose  of  ascertaining  course  of,  400. 
examination  of,  on  complaint  of  nuisance,  68,  573. 
fall  of,  local  authority  may  prescribe,  54,  57. 

of  houses  belonging  to  different  owners,  examination  of,  on  complaint  of 

nuisance,  573. 
houses  not  to  be  built,  rebuilt,  or  occupied  without,  57. 
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DEAINS — continued, 

of  main  roads,  vesting  of,  in  county  council,  494. 
material  of,  local  authority  may  prescribe,  54,  57. 

niiisance  not  to  be  created  by,  68,  573 ;  nuisance  from,  may  be  dealt  with 

summarily,  108. 
size  of,  local  authority  may  prescribe,  64,  57. 

without  district,  communication  of,  with  sewer  within  district,  53,  421. 
DRIVERS  of 

hackney  carriages,  bye-laws  as  to,  922;  licensing  of,  918,  919;  duration  of 
license  of,  235. 

horses,  donkeys,  &c.,  bye-laws  as  to,  236;  licensing  of,  236. 

omnibus,  provisions  as  to  driver  of  hackney  carriages  to  apply  to,  1261. 

public  conveyance,  penalty  on,  for  failure  to  disinfect  carriage,  146. 

DRUGS, 

adulteration  of,  1007.    See  also  Sale  of  Food  and  Drugs  Acts. 
DUES, 

annual  return  as  to,  929,  1077. 
DUST, 

bye-laws  for  preventing  nuisance  from,  72. 
receptacles  for,  provision  of,  by  urban  authority,  73. 

DUTIES, 

definition  of  term  in  Local  Government  Act,  1888... 528. 

of  inspector  of  nuisances,  when  salary  repaid  by  county  council  may  be  pre- 
scribed by  Local  Government  Board,  263. 
of  medical  officer  of  health.  Local  Government  Board  may  prescribe,  263,  505. 
of  officers  and  servants  of  urban  authority,  regulations  as  to,  260. 
of  rural  sanitary  authorities,  30. 
of  urban  sanitary  authorities,  28. 

DUTY, 

enforcement  of  performance  of,  by  defaulting  local  authority,  394,  714. 
of  local  authority  to  enforce  law,  483. 

DWELLING, 

rooms  over  privy,  &c.  not  to  be  used  as,  580. 

DWELLING-HOUSE, 

conversion  into,  of  building  not  constructed  for  human  habitation,  or  of  one 

dwelling-house  into  two,  to  be  deemed  erecting  new  building,  222. 
definition  of,  617. 

improvement  fund  under  Part  I.  of  Housing  of  Working  Classes  Act,  1890... 
614,  615. 

in  rural  district — to  have  available  supply  of  water,  457 ;  not  to  be  occupied 

until  certified  to  have  sufiicient  supply  of  water,  461 . 
stagnant  water  in,  penalty  for,  74. 
swine  keeping  in,  penalty  for,  74. 

unfit  for  human  habitation — complaint  by  householders  us  to,  618,  619  ;  copy 
of  complaint  to  be  sent  to  county  council,  when,  634 ;  complaint  by  parish 
council,  as  to,  701  ;  order  of  local  authority  for  demolition  of,  620,  021  ; 
order  of  local  authority  for  execution  of  works  to  render,  fit  for  habitation, 
621 ;  gi-ant  of  charge  to  owner  by  way  of  annuity  on  completion  of  works, 
622 — 624  ;  proceedings  for  closing  of,  619,  620,  673,  674  ;  owner  of,  when 
not  in  receipt  of  rents  and  profits,  may  require  notice  of  proceedings  to  be 
given  to  owner  in  receipt,  637  ;  owner  of,  may  obtain  order  authorising 
him  to  execute  works  where  owner  proceeded  against  makes  default,  638 ; 
powers  of  county  council,  as  to,  634,  635 ;  representation  by  medical 
officer,  as  to,  618. 

use  as,  of  bmlding  not  erected  as,  prohibition  of,  222  n,  584,  585. 

for  working  classes.    <SVe  Working  Classes. 

yards  of  new,  bye-laws  as  to,  205  «,  578. 
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EAETH-CLOSET.    See  also  Sanitary  Conveniences. 
alteration  of,  68. 
bye-laws  as  to,  204,  205,  578, 
cleansing  of,  69 — 72. 
common  to  two  houses,  64. 
definition  of,  65. 

deodorising  substance  may  be  provided  for,  65. 
examination  of,  on  complaint  of  nuisance,  68. 
nuisance  not  to  be  created  by,  68. 
penalty  for  building  house  without,  64. 

provision  of — may  be  enforced,  63,  64  ;  to  be  deemed  provision  of  water-closet, 

65  ;  for  factories,  enforcement  of,  65,  66. 
public,  provision  of,  by  urban  authority,  66,  67. 

EASEIMENTS, 

over  lands  acquired  under  improvement  or  reconstruction  schemes,  extinction 

of,  614,  629. 
terms  lands  and  premises  include,  6. 

ECCLESMSTIOAIi  CHAEITY, 
definition  of,  765. 

EDUCATION 

of  children  on  canal  boats,  1074,  1201. 

EFFLUVIA 

from  offensive  trade,  134, 

EGEESS 

from  places  of  public  resort,  586,  587. 

ELECTION  of.    See  also  Elections  regulated  by  Eules,  etc, 
allotment  managers,  1221,  1222. 
chairman  of  non-borough  district  council,  427,  725, 

guardians,  to  be  in  accordance  with  rules,  717  ;  union  or  division  of  parishes 

for  pm-poses  of,  756,  757. 
improvement  commissioners,  in  certain  cases,  409, 
local  boards,  26. 
member  of  joint  board,  380. 

rm-al  district  councillors,  721 ;  areas  for,  721 ;  union  or  division  of  parishes  for 

purposes  of,  736,  757, 
term,  includes  nomination  and  poll,  765. 
tu-ban  district  councillors  to  be  in  accordance  with  rules,  720. 

ELECTION  PETITION, 
abatement  of,  1139. 
costs  of,  1140,  1190,  1191, 

court  for  trial  of — constitution  of,  1136 ;  expenses  of,  1142 ;  reception  of,  and 

attendance  at,  1141. 
election  in  room  of  person  unseated  on,  1142. 
grounds  for,  1134,  1186. 
at  issue,  when,  1136. 
list  of,  1136. 
presentation  of,  1135. 

rules  of  procedure  and  jurisdiction,  power  to  make,  1141 ;  text  of  rules,  1143 

—1150.  ' 
security  for  costs,  1135. 
substitution  of  petitioners,  1139. 
substitution  of  respondents,  1140. 

trial  of,  1137 ;  attendance  at  trial  of  public  prosecutor,  1188;  witnesses  at 

trial,  1135. 
validity  of  acts  done  pending,  1142. 
withdrawal  of,  1139,  1140,  1187. 
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ELECTIONS  EEGTJLATED  BY  RULES  UNDEE  LOCAL  GOVERNMENT 
ACT,  1894, 

application  to,  of  Ballot  Act,  1872,  Municipal  Corporations  Act,  1882,  and 

Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884... 745. 
ballot  boxes,  use  of,  for  purposes  of,  747. 
corrupt  and  Olegal  practices  at,  745. 

difficulties  as  to  individuals,  county  council  may  order  new  election  in  case  of, 
747. 

expenses  of,  746  ;  scale  of,  747. 

maximum  expenses  of  candidates  at,  745. 

nominations  at,  744  ;  relation  of  nomination  to  election,  746. 

poU  at,  to  be  by  baUot,  745  ;  days  and  hours  of,  744  ;  to  be  taken  together  in 

certain  cases,  744. 
returning  officer  at,  744;  use  by,  of  schoolrooms,  &c.,  745. 
rules  of  Local  Government  Board  as  to,  what  to  be  provided  for  in,  744  ;  text 

of  rules  as  to  rural  district  councillors,  1465 — 1491 ;  text  of  rules  as  to 

urban  district  councillors,  1439 — 1465. 
voting  at,  elector  not  to  vote  in  more  than  one  parish  or  ward,  744. 

ELECTORAL  DIVISION 

of  county,  alteration  of,  516. 

ELECTORS, 

disqualification  of,  for  corrupt  and  illegal  practices,  1185,  1186,  1197,  1198. 
of  guardians,  who  to  be,  716  ;  votes  of,  717. 

person  twice  convicted  of  corruption  in  office  not  entitled  to  be,  536. 
of  urban  district  councillors,  who  to  be,  720;  votes  of,  720. 

ELECTRIC  LIGHTING  ACTS, 
accounts  under,  1161. 
arbitration  under,  1166. 
charges  for  electricity,  1164. 
compensation  for  damage  under,  1163. 
definitions  in,  1166,  1167. 
expenses  of  local  authority  under,  1161. 

gas  undertakers  may  be  relieved  of  obligation  to  supply  gas  in  certain  cases, 
1166. 

general  powers  of  undertakers  under  licence  or  provisional  order,  1161. 
incorporation  with,  of  certain  provisions  of  Clauses  ConsoHdation  Acts,  1162. 
licences  authorising  supply  of  electricity  under,  1158. 
loans  of  local  authorities  under,  1161. 

local  authorities  may  contract  for  work  in  certain  cases,  1162. 
obligation  to  supply  electricity,  1164. 
pipes  and  wires,  altering  position  of,  1163. 

protection  under — of  canals,  1163;  of  mines,  1167;  of  Postmaster-General, 
1165,  1167. 

provisional  orders  under,  1159,  1160;  consent  of  local  authority  requii'ed  to, 
1228. 

purchase  of  undertaking  by  local  authority,  1229,  1230. 

regtdations  and  conditions  to  be  inserted  in  licence  or  provisional  order,  1160. 
regulations  of  Board  of  Trade  as  to  protection  of  safety,  &c.,  1231 — 1234. 
restrictions — as  to  above  ground  works,  1163;  as  to  assignment  of  powers  of 

undertakers,  1162;  on  breaking  up  private  streets,  &c.,  1162;   as  to 

placing  electric  lines,  1230. 
rules  of  Board  of  Trade  in  relation  to  applications,  &c.  under,  1160;  text  of 

rules,  1170— 1173. 
saving  for  works  under,  from  bye-laws  as  to  wires,  &c.,  570. 
special  form  of  lamp  or  burner  not  to  be  prescribed,  1164. 
text  of  Act  of  1882.  ..1158— 1169;  of  Act  of  1888. ..1228— 1234. 

ELEMENTARY  SCHOOL, 
definition  of,  766. 
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EMIGRANT  EUNNEES, 

licensing  of,  1348;  by  district  councLL,  727  ;  by  county  borough  council,  730  ; 
form  of  licence,  1353. 

EMOLUMENTS, 

compensation  to  officers  for  loss  of,  408. 

EMPLOYMENT 

at  elections,  what  constitutes  illegal,  1179;  punishment  for,  1182. 

EMPTY 

premises,  rating  of,  to  general  district  rate,  283. 

ENCEOACHMENTS  on 

commons,  jurisdiction  of  county  coiu'ts  as  to,  1056. 
roadside  waste,  490,  725. 
village  greens,  1056. 

ENOUMBEANCES, 

lands  charged  with,  provisions  of  8  Vict.  c.  18,  as  to,  835. 

ENDEMIC  AND  EPIDEMIC  DISEASES.   See  also  Infectious  Disease. 
combination  of  local  authorities  for  pm'poses  of,  153. 
definition  of,  151  n. 

memorandum  of  Local  Government  Board  as  to  precautions  against,  1431. 

regulations  as  to — borrowing  power  of  local  authority  for  purposes  of,  473  ; 
execution  of,  by  local  authority,  152 ;  Local  Government  Board  may 
make,  147,  151 ;  penalty  for  violating  or  obstructing,  153;  publication  of, 
152. 

ENFOECEMENT  of  _ 

jitdgment  recovered  against  local  authority,  356  7i. 

the  law,  duty  of  local  authority  as  to,  483. 

performance  of  duty  by  defaulting  local  authority,  394,  714. 

ENTEY, 

on  canal  boat,  1074. 

of  dairy,  cow-shed,  or  milk-shop,  486. 

on  lands — for  purposes  of  Public  Health  Act,  1875,  general  powers  as  to,  400 ; 
included  in  improvement  scheme  on  making  deposit,  668 ;  provisions  of 
8  &  9  Vict.  c.  18,  as  to,  827—829. 

of  place  of  public  resort  for  purposes  of  provisions  as  to  ingress  and  egress,  587. 

upon  premises — to  abate  nuisance,  122,  124;  authorised  to  be  acquired  com- 
pulsorily  under  Housing  of  Working  Classes  Act,  1890... 651  ;  to  examine 
drains,  privies,  &c.  on  complaint  of  nuisance,  68 ;  to  examine  as  to 
nuisances,  124;  to  examine  meat,  &c.,  136,  140;  to  examine  whether 
chemical  refuse,  &c.  turned  into  sewers,  571,  572;  for  execution  of  regu- 
lations as  to  epidemic  diseases,  152 ;  to  inspect  water  supply  in  rural 
district,  462 ;  for  purposes  of  Infectious  Diseases  (Prevention)  Act,  1890... 
557. 

upon  ship,  for  executing  regulations  as  to  epidemic  diseases,  152. 
of  tents  and  vans,  484. 

EPIDEMIC 

diseases.   See  Endemic  and  Epidemic  Diseases. 

EPIDEMIC  AND  OTHEE  DISEASES  (PEEVENTION)  ACT,  1883, 
text  of,  473,  474. 

EEECTION  of 

new  buildings,  bye-laws  as  to,  204,  205,  578 
hospital  by  local  authority,  148. 
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ESTABLISHMENT 

expenses  of  rural  authority  to  be  general  expenses,  308. 
of  market,  232,  233. 

of  offensive  trade,  consent  required  to,  131. 
ESTIMATE, 

of  cost  of  private  street  works,  176,  682,  685,  686,  692. 
improvement  sckeme  to  be  accompanied  by,  602. 
of  surveyor  to  be  obtained  before  entering  into  contract,  236. 
of  urban  rates  to  be  prepared,  296. 

EVIDENCE, 

of  bye-laws,  258,  1133. 

of  certified  copy  of  entry  in  register  of  common  lodging-houses,  99. 
false,  punishment  of,  351. 

as  to  family,  ia  proceedings  as  to  common  lodging-houses,  105. 
of  making  of  regulations  as  to  epidemic  diseases,  147,  152. 
of  minutes  of  proceedings  of  district  council,  428. 
of  provisional  order,  391. 
register  of  water  meter  to  be,  86. 
of  m-ban  rates,  301. 

EXAMINATION  of 

drains,  privies,  &c.  on  complaint  of  nuisance,  68. 

premises  for  nuisances,  124 ;  to  ascertain  whether  chemical  refuse,  &c,  turned 

into  sewers,  571,  572. 
meat,  &c.,  136,  140. 

EXAMINEE, 

gas,  appointment  of,  977. 

EXCHANGE 

of  lands  by  local  authority,  244. 

EXCHEQUEE, 

contribution  account — what  it  is,  504  n  ;  payment  out  of,  of  part  of  salary  of 

inspectors  of  nuisances  and  medical  officers  of  health,  504,  505. 
repeal  of  enactments  requiring  local  grants  out  of,  503. 

EXECUTION, 

by  local  authority  of — drainage  works  on  default  of  owner  or  occupier,  54  ; 
private  street  works  on  default  of  owner  or  occupier,  176  ;  regulations  as 
to  epidemic  diseases,  152  ;  works  in  adjoining  district,  382  ;  works,  com- 
binations for,  382;  works  for  alteration,  &c.  of  drains,  privies,  &c.,  68; 
works  for  supply  of  water  to  house  on  default  of  owner,  88. 

by  rural  authority,  of  works  of  water  supply  on  default  of  owner,  458. 

EXEMPTION, 

from  bye-laws  as  to  wires,  &c.  of  particular  apparatus,  569 ;  danger  fi'om 

apparatus  so  exempted,  569. 
from  general  district  rate,  of  properties  exempt  from  similar  rate  under  local 

Act,  283. 

of  incumbent  of  church,  &c.,  from  cost  of  private  street  works,  197,  088. 

of  railway  buildings,  from  bye-laws  as  to  new  streets  and  buildings,  and 

provisions  as  to  building  line,  205. 
of  railways  and  canals  abutting  on  street,  from  private  street  expenses  in 

certain  cases,  690. 
from  rating  of  certain  properties,  284  n. 

EXHAIJSTED 

parish  lands,  sale  of,  749  n, 

EXISTING, 

contracts,  debts,  bye-laws,  &c.,  saving  for,  773. 
definition  of  term,  527. 

officers,  provisions  as  to,  in  Local  Government  Act,  1894... 768,  769. 
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EX-OPFICIO 

guardians,  abolition  of,  28  w,  715. 

justice,  chaii'man  of  district  council  to  be,  718. 

members  of  urban  authorities,  abolition  of,  719. 

EXPENSES, 

of  abatement  of  certain  nuisances,  74. 

of  alteration  of  situation  of  gas  and  water  pipes  in  streets,  200. 
of  attending  conferences,  476,  477. 

of  burial  by  relieving  officer  of  body  removed  to  mortuary,  154. 
of  candidates  at  elections  under  Local  Government  Act,  1894... 745. 
of  cleansing  common  courts  and  passages,  581. 

of  constructing  bridge  over  canal,  contribution  of  urban  autbority  to,  166. 

of  county  council — as  to  compulsory  acquisition  of  land  by  parish  council  or 
for  allotments,  709  ;  in  executing  powers  of  defaulting  authority  under 
Part  II.  of  Housing  of  Working  Classes  Act,  1890... 635;  in  executing 
powers  of  defaulting  authority  as  to  allotments,  1281 ;  in  executing  powers 
of  defaulting  district  council  iinder  Local  Government  Act,  1894... 758; 
in  respect  of  inquiries  under  Local  Government  Acts,  1888  and  1894... 763. 

definition  of  term  in  Local  Government  Act,  1888... 528. 

division  of,  between  landlord  and  tenant  in  certain  cases,  411. 

of  elections  under  Local  Government  Act,  1894... 746;  scale  of,  747. 

under  Electric  Lighting  Acts  of  local  authorities,  1161. 

of  executing — Allotments  Act,  1887. ..1223  ;  Baths  and  Washhouses  Acts,  849; 
Canal  Boats  Acts,  1075;  Houses  of  Working  Classes  Act,  1890,  Parti., 
614;  Part  II.,  633;  Part  III.,  642,  645;  Infant  Life  Protection  Act, 
1872... 996;  Infectious  Diseases  (Notification)  Act,  1889... 543;  Infectious 
Disease  (Prevention)  Act,  1890... 538;  Museums  and  Gymnasiums  Act, 
1891.  ..1286;  Open  Spaces  Acts,  1214;  Private  Street  Works  Act,  1892... 
691;  Pubhc  Health  Acts  Amendment  Act,  1890... 562,  593;  Public 
Libraries  Act,  1890...  1325  ;  Sale  of  Eood  and  Drugs  Acts,  1016. 

of  executing  order  as  to  abatement  of  nuisance,  122  ;  as  to  polluted  well,  97. 

of  executing  provisions  as  to  dairies,  cow-sheds,  and  milk-shops,  486 ;  as  to 
nuisances,  125. 

of  executing  works — of  drainage  on  default  of  owner  or  occupier,  54 ;  in 
connection  with  drainage  into  new  sewers,  56  ;  for  removal  of  nuisance 
created  by  drain,  privy,  &c.,  68  ;  of  water  supply  to  house,  on  default  of 
owner,  88  ;  of  water  supply  to  house  in  rural  district,  458,  460. 

highway,  in  urban  districts,  293 ;  in  rural  districts,  729. 

of  joint  boards,  381. 

of  joint  committees  of  parish  and  district  councils,  753;  of  joint  committees 
for  purposes  of  Rivers  Pollution  Prevention  Act,  1876... 500. 

of  local  authority,  when  sanctioned  by  Local  Government  Board,  not  to  be 
disallowed,  1228. 

of  new  roads,  contribution  of  urban  authority  to,  165. 

for  which  owners  liable,  recovery  of,  341,  342  ;  to  be  charge  on  premises,  341, 
342. 

of  parochial  committees,  273. 

of  perfoimance  of  duty  of  defaulting  authorities,  394 — 397,  758. 
of  port  sanitary  authorities,  384,  386. 

of  private  street  works — apportionment  of,  176,  682,  686,  687 ;  exemption  of 

chm-ches,  &c.,  from,  197,  688 ;  recovery  of,  176,  687,  688. 
of  prosecutions  under  Public  Bodies  (Corrupt  Practices)  Act,  538. 
of  providing  privy,  water-closet,  or  ashpit,  on  default  of  owner,  &c.,  64. 
of  pulling  down  or  removing  works  contrary  to  bye-laws,  217. 
of  pm-ifying  house,  on  default  of  owner,  &c.,  73. 

recoverable  summai-ily,  appeal  to  Local  Government  Board  against  decision  of 

local  authority  as  to,  359. 
recovery  of,  by  local  authority  summarily,  333. 
of  removal  by  m-ban  authority  of  accumiilations  of  filth,  75. 
of  raral  authority,  divided  into  general  and  special,  308.    See  Geneeal 

Expenses  and  Special  Expenses. 
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EXPENSES— cowimwec?. 

of  rural  district  councils,  how  to  be  defrayed,  728,  729. 
under  Tramways  Act,  1870,  of  local  authority,  952,  953. 

of  urban  authority,  mode  of  defraying,  276 — 278  ;  in  execution  of  additional 
powers  conferred  by  Local  Government  Act,  1894... 728. 

of  works  for  common  benefit  of  two  or  more  contributory  places,  308  ;  of  works 
under  Towns  Improvement  Clauses  Acts,  223. 

EXPLOSIVES, 

transfer  to  county  council  of  powers,  &c.,  of  smaller  quarter  sessions  boroughs 
as  to,  511. 

EXPOSURE  of 

infected  person  or  article,  penalty  for,  144,  145. 
person  indecently,  penalty  for,  913. 

EXTENSION  of 

local  government  district,  371. 
urban  districts,  516,  517,  751. 

EXTINCTION 

of  rights  of  way  and  other  easements  over  lands  acquired  under  improvement 
or  reconstruction  schemes,  614,  629. 

EXTEAOEDINARY 

traffic  on  highways,  recovery  of  expenses  of,  1094. 


FACTOEIES  (STEAM  WHISTLES)  ACT,  1872, 
text  of,  998. 

FACTOEY, 

ashpit  for,  provision  of,  may  be  enforced,  65,  66. 
draining  of,  into  sewers,  facilities  to  be  afforded  for,  1064. 
house  includes,  15. 
nuisances  in,  108. 

privy  or  water-closet  in,  enforcement  of  provision  of,  65,  66. 

FACTOEY  AND  WORKSHOP  ACTS, 
accidents,  provisions  as  to,  1357,  1358. 
application  of  Acts  to  laundries,  1358. 
arbitration  under,  rules  as  to,  1313. 

dangerous  factory  or  workshop,  power  to  make  order  as  to,  1355. 
definitions  in,  1087,  1176,  1312. 

emjiloyment  of  persons  in  places  injurious  to  health,  penalty  for,  1255. 
enforcement  by  sanitary  authority  of  sanitary  provisions  as  to  workshops,  1307. 
fines  under,  1084,  1311. 
legal  proceedings  under,  1086,  1087,  1312. 

lists  of  outworkers  to  be  open  to  inspection  by  officer  of  sanitary  authority, 
_  1311,  1362. 

notice  of  opening  of  workshop  to  be  given  to  sanitary  authority,  1311  ;  notice 

of  existing  workshojis  to  be  given  to  sanitary  authority,  1362. 
overcrowding  of  factory  or  workshop,  1354. 
provisions  of,  as  to  bakehouses,  1081,  1176,  1360. 
provisions  of,  as  to  in-otection  from  fire,  1308,  1356. 

provisions  of  sect.  91  of  Public  Health  Act,  1875,  not  to  apply  to  workshops 

in  certain  cases,  1088. 
register  of  children  or  young  people  employed  in,  1084. 
sanitary  conveniences,  provision  of,  1362. 

sanitary  defects,  notice  of,  to  be  given  to  sanitary  atithority  by  inspector,  1080, 
1307  ;  proceedings  by  inspector  on  default  of  sanitary  authority,  1306, 
1 307  ;  inspector  to  be  informed  of  proceedings  taken  by  sanitary  authority, 
1355. 
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FAOTOEY  AND  WORKSHOP  A.GTl^— continued. 
sanitary  provisions  of,  1080,  1306,  1307. 
saving  for  jjersons  employed  in  fruit  cleaning,  1312. 

special  exemptions  for  domestic  and  other  factories  and  worksliops,  1082 — 1084, 
1311. 

special  provisions  for  health  ia  certain  factories,  1081,  1361,  1362. 
special  restrictions  as  to  employment,  1360. 

special  rules  and  requirements  as  to  dangerous  and  unhealthy  incidents  of 

employment,  1309,  1310,  1357. 
tenement  factories,  substitution  of  owner  of,  for  occupier  for  certain  purposes, 

1359. 

text  of  Act  of  1878... 1080— 1088;  of  Act  of  1883. ..1175,  1176;  of  Act  of  1891... 

1306—1315  ;  of  Act  of  1895...  1354— 1363. 
wearing  apparel  not  to  be  made  or  washed  in  place  where  infectious  disease, 

1356. 

F^CAL 

matter,  bye-laws  as  to  removal  of,  580. 

FAIES.    See  also  Mabkets  and  Fairs,  &c. 
abolition  of,  972. 
alteration  of  date  of,  1005. 

representation  as  to,  may  be  made  by  district  or  county  borough  council,  727, 
730. 

text  of  Act  of  1871... 972  ;  of  Act  of  1873...  1005. 
FALSE 

evidence,  punishment  of,  as  perjiiry,  351. 

statement  as  to  infected  house,  147 ;  as  to  name  of  owner  of  premises,  401. 
FAEES 

for  hackney  carriages,  919,  920,  922. 

for  omnibus,  bye-laws  as  to  exhibition  of  table  of,  1262. 

FAEMING, 

by  local  authority  of  land  appropriated  to  sewage  disposal,  61. 
FEES, 

to  clerk  of  peace  for  taxation  of  costs,  331. 

to  medical  practitioners  for  certificates  as  to  infectious  disease,  540. 
punishment  for  giving  of,  to,  or  receipt  of  by,  member  or  officer  of  public  body, 
535  et  seq, 

FELLMONGEE, 

nuisance  arising  from  trade  of,  134. 
restrictions  on  establishment  of  trade  of,  131. 

FENCING  of 

abandoned  mines,  998,  1227. 

buildings,  &c.  during  erection  or  repair,  585,  892,  893. 

disused  quarry,  1202. 

streets  by  urban  authority,  169. 

FEYEE.   See  Infectious  Disease. 

FIELD  GAEDENS, 

application  of  compensation  money  received  in  respect  of  the  sale  of,  1129. 
provisions  as  to,  in  Commons  Act,  1876...  1054 — 1056. 

FILTH, 

bye-laws  for  preventing  nuisances  from,  72. 
removal  of,  on  notice  by  inspector  of  nuisances,  75 
restrictions  on  throwing,  into  streams,  592. 
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FINANCIAL  STATEMENT, 

duplicate  of,  to  be  sent  to  Local  Grovernmeiit  Board,  1101. 
stamp  duty  on,  1101 — 1103. 
submission  of,  to  district  auditor,  1101. 

EIEE 

arms,  penalty  for  discharge  of,  in  streets,  913. 
brigade,  employment  of  borough  police  as,  1334. 

engines,  &c.,  provision  of,  by  parish  councils,  701;  by  urban  authority,  914, 

915 ;  sending  of,  beyond  district,  915. 
places,  in  cellar  dwellings,  98;  consumption  of  smoke  from,  108,  109,  115  ; 

power  of  entry  to  enforce  provisions  as  to  consumption  of  smoke  from, 

124. 

plugs,  provision  of,  92  ;  situation  of,  to  be  denoted,  92. 
FIRES, 

bye-laws  as  to  structure  of  buildings  to  secure  prevention  of,  204,  205. 
in  chimneys,  penalty  for,  914. 

incorporation  with  Public  Health  Act  of  provisions  of  10  &  11  Vict.  c.  89,  as 
to,  235 ;  text  of  such  jDrovisions,  915,  919  ;  amendment  of  provisions,  1334. 

FISH, 

Conservancy  Acts,  transfer  to  county  council  of  powers,  &c.,  of  small  quarter 

sessions  boroughs  under,  511. 
inspection  and  examination  of,  136. 

unfit  for  food — destruction  of,  by  order  of  justices,  138  ;  penalty  for  exposing 
for  sale,  138 ;  penalty  for  hindering  examination  or  seizure  of,  140 ; 
seizure  of,  136. 

FLAGGLSTG 

of  highways,  169 ;  of  private  streets,  176. 

FLOOES 

of  new  buildings,  bye-laws  as  to,  205  n,  oT8. 

FLOUE, 

inspection  and  examination  of,  136. 

unfit  for  food — destruction  of,  138  ;  penalty  for  exposing  for  sale,  138  ;  penalty 
for  hindering  examination  or  seizure  of,  140;  seizure  of,  136. 

FLUSHING 

of  water-closets,  bye-laws  as  to,  205  n,  578. 

FOLKESTONE, 

mode  of  defraying  expenses  of  urban  authority  for,  276. 

FOOD, 

adulteration  of,  1007.    See  also  Sale  of  Food  akd  Drugs  Acts. 
provisions  as  to  unsound  meat  to  apply  to  all  articles  intended  for,  582. 

FOOTPATH.    See  also  Eight  of  Way. 

repair  and  maintenance  of,  by  parish  council,  711. 

FOOTWAYS, 

cleansing  of,  power  to  make  bye-laws  for,  91. 
driving  or  riding  on,  penalty  for,  912. 
obstruction  of,  by  goods,  &c.,  penalty  for,  912,  913. 
of  private  streets,  power  to  compel  paving,  &c.,  of,  176. 
street  includes,  12. 

FOEFBITUEES, 

summary  proceedings  for  recovery  of,  333. 

FORGED  TEANSFEES  ACTS, 

text  of  Act  of  1891,  ..1299;  of  Act  of  1892.  ..1319. 
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POEM  of 

accoTints  of  local  authority,  power  to  prescribe,  325. 
accounts  of  district  and  parish  councils,  power  to  prescribe,  754. 
certificate — of  auditor,  924  ;  of  medical  practitioner  as  to  infectious  disease,  540. 
charging  order  under  Part  II.  of  Housing  of  "Working  Classes  Act,  1890... 623, 
677. 

claim  of  owner  and  proxy,  447,  448. 
grant  of  rentcharge,  322. 

mortgage,  319,  445 ;  of  transfer  of  mortgage,  320,  446. 

notice — as  to  claims  of  owners  and  proxies,  446 ;  as  to  private  street  works, 

445  ;  requiring  owner  in  rural  district  to  provide  water  supply,  463,  464  ; 

requii'ing  abatement  of  nuisance,  441 ;  requiring  premises  to  be  made  fit 

for  habitation,  676. 
notices,  &c.,  under  Housing  of  Working  Classes  Act,  1890... 617,  676,  1492. 
order  of  justice  for  admission  of  officer  of  local  authority,  444. 
order  of  summary  jurisdiction  court — for  abatement  or  prohibition  of  nuisance, 

442,  444 ;  for  closing  of  premises  unfit  for  habitation,  676 ;  to  permit 

execution  of  works  by  owner,  401,  444. 
rentcharge,  446. 

summons  as  to  nuisances,  442  ;  summons  for  closing  order,  676. 
voting  paper  at  poll  of  owners  and  ratepayers,  449. 

FOEMS 

in  Schedule  to  Public  Health  Act,  sufficiency  of,  410. 

FOULING  of 

sanitary  convenience  used  in  common,  576. 

water— by  gasworks,  penalty  for,  94,  866,  867  ;  prevention  of,  84,  94—97,  881, 
882. 

FOUNDATIONS 

of  new  buildings,  bye-laws  as  to,  204,  205. 

FEUIT, 

inspection  and  examination  of,  136. 
pickers,  bye-laws  as  to,  469. 

unfit  for  food — destruction  of,  138 ;  penalty  for  exposing  for  sale,  138 ;  penalty 
for  hindering  examination  or  seizure  of,  140 ;  seizure  of,  136. 

FUEL  ALLOTMENTS, 

powers  of  Charity  Commissioners  as  to,  1054. 

FULL  NET  VALUE, 
definition  of,  11. 

FUEiqus 

riding  or  driving  in  streets,  911. 
FUENACES, 

consumption  of  smoke  fi'om,  108,  109,  115 ;  power  of  entry  of  premises  for 
purposes  of  provisions  as  to  consumption  of  smoke  from,  124. 


GAME, 

definition  of,  794. 

inspection,  seizure,  or  destruction  of,  when  unfit  for  food,  136 — 140. 
licensing  of  dealers  in,  794,  795  ;  by  district  or  county  borough  council,  727, 
730. 

text  of  Act  of  1831... 794,  795. 


GANG  MASTERS, 

licensing  of,  940  ;  by  district  and  county  borough  councils,  727,  730. 
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GAEDENS, 

in  square  or  street,  protection  of,  933,  934. 

GAS 

company,  sale  of  undertaking  of,  to  urban  authority,  225,  226. 
lands,  sale  of  superfluous,  973. 

mains  and  pipes — alteration  of  situation  of,  may  be  required  by  urban  autho- 
rity, 200 ;  breaking  up  streets  for  laying  of,  863 — 865. 

manufacture  of,  on  other  than  specified  lands,  prohibited,  973. 

meters,  powers  as  to,  of  council  of  borough  with  population  under  10,000  to 
cease,  513. 

nuisances  from,  866,  867. 

rents,  recovery  of,  865,  979. 

supply  of — powers  of  urban  authority  to  contract  for  or  undertake,  224 ;  to 

working  class  lodging-houses,  647 ;  provisions  of  Act  of  1847  as  to,  865. 
testing  of,  977. 

undertaking — when  provisional  order  may  be  granted  to  urban  authority  autho- 
rising, 224 ;  purchase  of,  by  urban  authority,  225 ;  provisional  order 
authoiisiug,  under  Gas  and  Waterworks  Pacilities  Acts,  943 — 948,  1006. 

waste  or  misuse  of,  866. 

water  not  to  be  fouled  by  washings  from,  94,  866. 

GAS  AND  WATERWOEKS  EACILITIES  ACT,  1870  and  1873, 
definitions  in,  942. 
description  of  cases  within,  942. 
inquiries  under,  1006. 

power  of  urban  authority  to  obtain  provisional  order  under,  224. 

provisional  orders  authorising  gas  or  water  undertaking  under,  943 — 948 ; 

amendment  of  provisional  order  under,  1006. 
rules  under,  1006,  1007  ;  text  of  rules  made  by  Local  Government  Board  under, 

1512. 

text  of  Act  of  1870... 942;  of  Act  of  1873...  1006. 

GASWORKS  CLAUSES  ACT,  1847, 
definitions  in,  862,  863. 

provisions  of,  as  to — access  to  special  Act,  870;  annual  account  by  under- 
takers, 869  ;  breaking  up  of  streets  for  laying  pipes,  863 — 865  ;  guarding 
against  fouling  of  water  and  other  nuisances,  866,  867  ;  the  profit  of  the 
undertakers,  868  ;  recovery  of  damages  and  penalties,  870  ;  supjjly  of  gas 
and  recovery  of  rents,  865 ;  waste  or  misuse  of  gas,  and  injury  to  pipes, 
&c.,  866. 

GASWORKS  CLAUSES  ACT,  1871, 
application  of  Act,  972. 

prohibition  in,  against  erection  of  gasworks  elsewhere  than  on  specified  land, 
973. 

provisions  of,  as  to — accounts,  978,  981 — 986;  legal  proceedings,  979;  penalties, 
978  ;  recovery  of  gas  rents,  979  ;  sale  of  superfluous  lands,  973  ;  supply  of 
gas  to  owners  and  occupiers,  974 — 976  ;  to  local  authority,  976 ;  testing  of 
gas,  977,  980. 

GATES, 

opening  outwards  into  street,  890,  891. 

GENERAL  DISTRICT  RATE, 

alteration  of,  300,  363;  to  correspond  to  alteration  made  in  valuation  List,  300  n. 
appeals  against,  363  et  seq. 

assessment  of,  282,  283 ;  certain  properties  to  be  assessed  at  one-fourth  only, 

283,  548,  679. 
collection  of,  301. 

deduction  from,  in  respect  of  sowers  where  premises  di'ained,  301,  302. 
description  in,  of  owners  and  occupiers,  300. 
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GENERAL  DISTEIOT  BATE— cowimi^ecZ. 

diyision  of  urban  district  into  rating  districts  for  purposes  of,  284. 
estimate  to  be  prepared  before  making,  and  to  be  open  to  inspection,  296. 
exj^enses  of  urban  authority  to  be  paid  out  of,  276. 
evidence  of,  301. 

inspection  and  taking  of  copies  of,  299. 
levy  of,  278. 

levy  of,  by  person  appointed  by  Local  Government  Board  to  defray  expenses 

of  defaulting  autbority,  395. 
limit  in  local  Act  not  to  apply  to,  307. 

making  of,  to  meet  deficiency  in  district  fund,  278 ;  notice  of  intention  to  make 

to  be  given,  279. 
mortgages  of,  as  security  for  loans,  314. 

payment  of,  by  instalments,  301 ;  payment  of  quota  by  Universities,  308. 
payment  out  of — of  expenses  of  urban  authority,  276,  278 ;  of  cost  of  repair  of 

highways,  293;  of  expenses  of  urban  authority  acting  as  burial  board, 

930. 

poor-rate  books  may  be  inspected  for  purposes  of,  291. 
•what  properties  to  be  rated  to,  282. 
publication  of,  301. 

not  to  be  quashed  for  want  of  form,  350. 
quashing  of,  on  appeal,  363  et  seq. 

rating  to,  of  owners  instead  of  occupiers,  282,  283 ;  of  unoccupied  premises  and 

successive  occupiers,  283. 
recovery  of,  summary  proceedings  for,  339. 
reduction  or  remission  of,  on  score  of  poverty,  302. 
retrospective  payments  which  may  be  included  in,  278,  279. 
saving  for  existing  leases  and  agreements,  302. 

GENERAL  EXPENSES  OF  RURAL  AUTHORITY, 

contributions  for — mode  of  raising,  310 — 312,  729 ;  to  be  paid  out  of  poor 

rate,  311 ;  to  be  shown  separately  on  precept,  310. 
highway  expenses  in  rural  district  to  be,  729. 
how  to  be  raised,  309. 

special  expenses  may  be  directed  to  be  raised  in  like  manner  as,  729. 
what  are,  308. 

GENERAL  ORDERS  OF  THE  LOCAL  GOVERNMENT  BOARD.     See  also 
Regulations  and  Rules. 
accounts  of  local  boards,  1364 — 1373. 

audit  of  accounts  of  joint  committees  of  district  or  district  and  parish  councils, 

1380 ;  audit  of  accounts  of  rui^al  district  councils,  1377. 
dairies,  cowsheds  and  milkshops,  1427. 

elections  of  rural  district  councillors,  1465 — 1491 ;  of  urban  district  councillors, 

1439—1465. 
Local  Government  conferences,  1420. 

prescribing — adaptations  of  certain  sections  of  Allotments  Acts  to  proceedings 
under  sect.  9  of  Local  Government  Act,  1894...  1417;  form  of  certificate 
under  Infectious  Disease  (Notification)  Act,  1889...  1429;  form  of  adver- 
tisement and  notices,  &c.,  under  Housing  of  Working  Classes  Act,  1890... 
1492. 

registration  of  margarine  manufactories,  1495. 
GIFTS, 

corruptly  given  to  member  or  officer  of  public  body,  .')35  et  seq, 

of  land,  for  open  spaces,  1214;  for  public  park,  elementary  school,  or  public 

museum,  exemption  of,  from  Mortmain  and  Charitable  Uses  Acts,  1251. 
power  of  parish  council  to  accept  and  hold,  703. 

GLEBE  LANDS  ACT,  1888, 
text  of  sect.  8  of,  1234. 
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GOVERNING  BODY, 

in  urban  district  or  county  borough,  conferment  upon,  of  power  to  appoint 
overseers  or  assistant  overseers,  or  powers,  &c.  of  overseers  or  parish,  council, 
730,  731;  conferment  upon,  of  powers  of  vestry  under  Poor  Eate  Assess- 
ment and  Collection  Act,  732. 

GOVERNMENT  DEPARTMENTS, 

saving  for  powers,  &c.  of,  as  to  sewers,  421. 

GRANT  of 

charge  by  way  of  annuity  to  owner  on  completion  of  works  for  making  dwelling- 
house  fit  for  habitation,  622  ;  form  of  charging  order,  623,  677  ;  incidence 
of  charge,  623  ;  transfer  of  charge,  624. 

court  of  quarter  sessions  and  commission  of  peace,  revocation  of,  513. 

exclusive  right  of  burial,  902,  903 ;  registration  and  assignment  of,  903  ;  form 
of  grant  and  assignment,  907. 

rent-charge  in  respect  of  advances  for  private  improvement  expenses,  322. 

right  of  placing  monuments,  &c.  in  cemeteries,  903. 

GRANTS, 

by  county  council — towards  cost  of  union  officers,  516 ;  of  part  of  salary  of 

inspectors  of  nuisances  and  medical  oSicers  of  health,  504,  505. 
local,  out  of  imperial  exchequer,  repeal  of  enactments  relating  to,  503. 

GRATINGS 

in  surface  of  street,  repair  of,  586. 

GRATUITOUS 

supply  of  water,  89 ;  supply  of  water  for  public  baths,  91. 

GRATUITY, 

payment  of,  to  officers,  262  n. 

GRAVES, 

not  to  be  constructed  in  churches,  453. 
spaces  for,  grant  of,  902,  903. 

GREENS.   See  Village  Greens. 

GROUND, 

filled  up  with  offensive  matter,  buildings  not  to  be  erected  on,  580. 
for  recreation.    See  Recbeation  Grounds. 

GUARDIANS, 

acceptance  of  office  by,  746. 

additional,  election  of,  from  outside  board,  717. 

appointment  by,  of  overseers,  on  non-receipt  of  notice  from  appointing  autho- 
rity, 748. 

assistant  overseers  to  cease  to  be  appointed  by,  768. 
board-room  and  offices  of,  use  of,  by  rural  district  council,  755. 
chairman  or  vice-chairman  of,  election  of  from  outside  board,  717. 
definition  of,  5,  527. 
disqualifications  for  office  of,  739 — 744. 

election  of,  to  be  under  rules,  717  {see  also  Elections  regulated  by  Rules, 
&c.);  union  of  parishes  or  division  of  parish  into  wards,  for  purpose  of, 
756,  757. 

electors  of,  who  to  be,  716. 

ex-officio  or  nominated,  abolition  of,  28  n,  715. 

in  London,  application  of  Local  Government  Act,  1894,  to,  730. 

meetings  and  proceedings  of,  755. 

number  of,  for  parishes  divided  by  Act  of  1894... 766 ;  fixing  and  alteration  of, 
756,  757. 

may  petition  against  Orders  of  County  Council  made  under  Part  III.  of  Local 
Government  Act,  1894.  .735. 
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GUAEDIANS — continued, 
qualification  of,  715, 
re-eligibility  of,  746. 
resignation  of,  746. 

retirement  from  office  of,  717,  756,  757;  elected  at  first  elections  under  Act  of 

1894... 766,  767. 
rural  district  councillors  to  Le,  721. 

subscription  by,  towards  maintenance  of  hospital,  &c.,  150  n. 
term  of  office  of,  717. 

transfer  to  rural  authority  of  infectious  diseases  hospital  provided  by,  150  n. 
transfer  to  parish  council  of  powers,  &c.  of,  as  to  sale,  &c.  of  parish  property, 
701. 

vacation  of  office  of,  by  absence  from  meetings,  743. 

vacancy  (casual)  in  office  of,  declaration  and  notification  of,  743,  744 ;  filling 
of,  746. 

vice-chairman  of,  appointment,  term  of  office  and  powers,  717,  755. 

GYMNASIUM.    See  also  Museums  and  Gymnasiums  Act,  1891. 
converting  of  baths  into,  dui'ing  winter,  1078. 


HABITATION, 

bye-  laws  as  to  height  of  rooms  intended  for,  205  w,  578. 
dwelling-house  unfit  for.    See  Dwelling-HOUSE. 

house  or  building  unfit  for,  closing  of,  121,  122,  204,  619,  620,  673,  674;  bye- 
laws  as  to  closing  of,  204,  205. 
on  letting  of  house  to  working  class,  implied  condition  as  to  fitness  for,  650. 
tents,  vans,  &c.,  used  for,  484,  485. 

HACKNEY  CAREIAGES.    See  also  Conveyance,  Public. 
bye-laws  as  to,  922  ;  confirmation  of,  475. 
definition  of,  916. 

deposit  may  be  required  for  waiting,  920. 

drivers  of,  licence  of,  918,  919 ;  duration  of  licence  of,  235,  1261. 
fares  for,  919,  920,  922. 

incorporation  with  Public  Health  Act  of  provisions  of  10  &  11  Vict.  c.  89,  as  to, 

235;  text  of  such  provisions,  916 — 922. 
licensing  of,  916  et  seg.,  1261. 
number  of  persons  to  be  carried  in,  919,  922. 
offences  by  proprietors  or  drivers  of,  919 — 921. 
omnibus  included  in  term,  for  certain  purposes,  1261. 

HAEBOUE, 

powers  of  improvement  commissioners,  saving  for,  759. 
reference  to  arbitration  as  to  certain  works  affecting,  417,  418. 
saving  for  navigation  of,  and  supply  of  water  to,  415. 
saving  for  bridges  over,  415. 

substitution  of  new  for  existing  sewers  rmder,  419. 

works  not  to  be  executed  under  or  through  without  consent,  415. 

HAWKING, 

person  licensed  for,  not  liable  to  payment  of  market  tolls,  856. 
petroleum,  1125,  1126. 

HEALTH, 

animals  not  to  be  kept  so  as  to  be  injurious  to,  72. 

privies,  ashpits,  &c.,  not  to  be  injurious  to,  68. 

sewers  not  to  be  constructed  so  as  to  be  injurious  to,  50. 


HEARTHS 

of  new  buildings,  bye-laws  as  to,  205  n,  578. 
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HEIGHT 

of  rooms,  bye-laws  as  to,  205  n,  578. 

HIGH  COUET, 

determination  by,  of  questions  as  to  transfer  of  powers  to  county  council,  507 ; 

of  questions  as  to  transfer  of  powers,  &c.,  under  Local  Government  Act, 

1894... 762. 
proceedings  not  to  be  moved  into,  350. 
submission  to  arbitration  may  be  made  rule  of,  252. 

HIGHWAY.    See  also  EoAB  and  Steeet. 

agreements  between  highway  authorities  for  improvement  of,  1300. 
area,  definition  of,  in  Local  Government  Act,  1888... 527. 
barbed  wire,  when  nuisance  to,  removal  of,  1338. 
bye-laws  as  to  carts,  &c.,  on,  1096,  1098. 

contribution  by  county  council  towards  maintenance  or  improvement  of,  495, 
723. 

declaration  that  highway  unnecessary  for  public  use,  709,  710,  1095. 

declaration  of  private  street  to  be,  198,  589,  689,  690. 

dedication  as,  of  site  of  obstructive  building  demolished,  627. 

expenses  in  rural  district — to  be  defrayed  as  general  expenses,  729 ;  may  bo 

charged  exceptionally  to  contributory  place,  729  ;  defrayed  out  of  property 

of  parish,  parish  to  remain  entitled  to  benefit,  730. 
expenses  in  rural  parish  where  transfer  to  rural  district  council  postponed,  771. 
expenses  in  mban  district,  how  to  be  defrayed,  293. 
extraordinary  traffic  on,  recovery  of  expenses  of,  1094. 
in  Isle  of  Wight,  497. 

lands  used  for  materials  for,  consent  of  justices  not  required  to  sale  of,  748. 

locomotives  on,  1097,  1098. 

mines  and  minerals  under,  vesting  of,  172  n. 

obstructions  of,  709,  710  ;  costs  of  proceedings,  as  to,  491  n. 

powers  of  rural  district  councils  as  to,  723. 

rates — accounts  as  to,  296  ;  not  to  be  made  on  inhabitants  of  urban  districts  for 
roads  without  district,  165  ;  recovery  of  arrears  of,  on  constitution  of  urban 
district,  165 ;  when  to  be  made  in  xirban  districts,  293 ;  certain  acts  not 
required  when  rate  made  by  urban  authority,  296. 

repair  of,  in  urban  districts,  costs  of,  293;  repair  of,  in  part  of  jmrish  not 
included  in  urban  district,  294,  724 ;  non-repair  of,  liability  of  ui-ban 
authority  for,  158  n — 164  n. 

repairable  by  inhabitants  at  large — adojition  as,  of  private  streets,  198,  589,  689, 
690;  adoption  as,  of  new  public  roads,  165  ;  adoj)tion  as,  of  public  bridges 
over  canals,  &c.,  166;  paving,  &c.,  of,  by  urban  authoritj^,  169;  vesting 
of,  in  urban  authority,  169. 

repairable  by  parish  or  other  area  not  district,  powers  of  rural  district  council 
as  to  rei^aii-  of,  before  becoming  charge  on  district,  771. 

repairable  ratione  tenurce,  powers  of  district  council  as  to,  723. 

stopping  or  diversion  of,  709,  710. 

street  includes,  12. 

trees  in,  planting,  &c.,  of,  590. 

HIGHWAY  ACTS, 

bicycles  and  tricycles,  &c.,  to  be  carriages  within,  523. 

powers  of  surveyor  of  highways  and  vestry  under,  vesting  of,  in  urban  authority, 
157. 

transfer  to  Local  Government  Board  of  powers  of  Secretary  of  State  under,  455. 

HIGHWAY  AUTHOEITY, 

in  default,  enforcement  of  duty  of,  by  county  council,  1090. 
definition  of  term  in  Local  Government  Act,  1888... 527. 
rural  district  council  to  be,  157  n,  723. 
urban  authority  to  be,  157. 
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HIGHWAY  DISTEICTS, 

abolition  of,  723. 

to  include  local  government  districts  for  purposes  of  meetings  of  liigliway 
Loard,  454. 

in  South  Wales,  to  he  highway  districts  under  Highway  Acts,  478. 

HIGHWAYS  AND  BEIDGES  ACT,  1891, 
text  of,  1302. 

HIGHW'AYS  AND  LOCOMOTIVES  (AMENDMENT)  ACT,  1878, 
bye-laws  of  county  authority  under,  1096,  1099. 
bridges,  provisions  as  to,  in,  1093. 
definitions  in,  1099,  1100. 
discontinuance  of  unnecessary  highways,  1095. 

enforcement  by  county  council  of  performance  of  duty  by  highway  authority, 
1090. 

extraordinary  traffic,  provisions  as  to,  in,  1094. 

locomotives,  provisions  as  to,  1097,  1098. 

main  road  provisions  of,  1091 — 1093.    See  also  MAIN  RoADS. 

quarter  sessions  borough  to  be  part  of  county  for  purposes  of,  510;  to  be 

urban  district  for  piirposes  of,  510,  512. 
saving  in,  for  minerals  under  disturnpiked  roads,  1096. 
text  of,  1089—1100. 

transfer  to  county  council  of  powers  of  council  of  smaller  quarter  sessions 
boroughs  under,  511,  512. 

HOAEDS, 

putting  up  of,  during  progress  of  buildings,  &c.,  585,  892,  893. 

HOP-PICKEES, 

bye-laws  as  to,  410. 

HOESB-ELBSH, 

regulation  of  sale  of,  1259,  1260. 

HOESES, 

bye-laws  as  to,  236. 

licensing  of  places  for  slaughtering,  728,  730,  781,  796. 
penalty  for  riding  or  driving,  on  footpaths,  &c.,  912. 
stands  for,  236. 

HOSPITAL.   See  also  Isolation  Hospitals  Act,  1893. 
agreements  for  reception  of  sick  into,  148. 

belonging  to  guardians,  transfer  of,  to  rural  sanitary  authority,  148  n. 
body  of  infected  person  dying  in,  to  be  removed  only  for  burial,  555. 
common,  provision  of,  by  two  or  more  authorities,  148. 
contracts  for  use  of,  148. 

detention  in,  of  infected  person  without  proper  lodging,  556. 
maintenance  of  patient  in,  recovery  of  cost  of,  150. 
memorandum  of  Local  Government  Board  as  to,  1437. 
provision  of,  by  local  authority,  148. 

removal  to,  of  infected  persons,  143,  144  ;  from  ships,  477. 
subscription  by  guardians  towards  maintenance  of,  150  n, 

HOUSE.    See  also  Building  and  Dwelling-House. 
ash-pit  for,  power  to  enforce,  63 — 66. 

building  or  re-building  of — without  sufiicient  privy  or  ash-pit  accommodation, 

63,  64  ;  without  di-ains,  penalty  for,  57. 
cleansing  and  disinfecting  of,  141,  551,  552 ;  temporary  shelter  may  be  provided 

during  disinfection  of,  537. 
common  lodging.    See  COMMON  LoDGiNG-HoTrsE. 
definition  of,  15. 

drainage  of,  power  to  enforce,  54  ;  into  new  sewers,  56. 

to  house  visitation,  regulations  as  to  epidemic  disease  may  require,  151. 
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HOUSE — continued. 

letting  of,  without  disinfection,  penalty  for,  146;  penalty  for  making  false 

statement  as  to  infectious  disease  on  letting,  147,  554. 
lodging.    See  LoDGrNG-HouSE. 
numbering  of,  223,  888. 

occupation  of,  without  drains,  prohibition  of,  57 ;  without  supply  of  water,  461. 
overcrowding  of,  108  ;  closing  of  house  in  case  of  two  convictions  for,  129. 
part  of,  not  to  be  required  to  be  sold,  829. 
precautions  during  erection  or  repair  of,  223,  892,  893. 
purification  of,  73. 

refuse,  removal  of,  69 — 72,  581 ;  bye-laws  may  require  secondary  means  of 

access  for  removal  of,  205  «,  578. 
unfit  for  habitation,  closing  of,  121,  122,  204,  619,  620,  673,  674. 
in  unhealthy  areas,  improvement  scheme  for,  601  et  seq. 
water-closet  in,  power  to  enforce,  63 — 66. 

water  supply  to,  may  be  required,  when,  87,  88  ;  in  rural  district,  457  et  seq. 
whitewashing  of,  may  be  required,  73. 

HOUSEHOLDEES, 

complaint  by— as  to  dwelling  house  unfit  for  habitation,  618,  619 ;  copy  of 
such  complaint  to  be  sent  to  county  council,  when,  634 ;  as  to  nuisance, 
126. 

information  as  to  nuisance  may  be  given  to  authority  by,  115. 
representation  by,  as  to  obstructive  buildings,  624 ;  copy  of  representation  to 
be  sent  to  county  council,  when,  634. 

HOUSING  OF  WOEKING  CLASSES  ACT,  1885, 
text  of  unrepealed  provisions  of,  483 — 486. 

HOUSING  OF  WOEKING  CLASSES  ACT,  1890, 
accounts  under,  and  their  audit,  652. 
adoption  of  Part  III.  of,  641,  642. 

appHcation  of— to  Scotland,  655—658,  671,  674;  to  Ireland,  658—660,  672, 
675. 

application  to  London  of  Part  II.  of,  635—637. 
bye-laws  under,  general  provisions  as  to,  653. 
cumidative,  powers  of  Act  to  be,  654. 
definitions  in,  654,  655. 

expenses  of  local  authority  under  Part  I.  of,  614 ;  under  Part  II.  of,  633 ; 

under  Part  III.  of,  642,  645. 
forms  imder,  676,  677. 

general  order  of  Local  Government  Board,  prescribing  form  of  advertisement, 

notices,  &c.  under,  1492. 
insti-uction  of  Local  Government  Board  as  to  applications  for  provisional 

orders  confirming  improvement  schemes  under,  1521. 
interested  members  of  local  authority  not  to  vote  on  questions  under,  654. 
loans  for  purposes  of  Part  I.  of,  615,  616  ;  of  Part  II.  of,  633  ;  of  Part  III.  of, 

646. 

local  inquiries  under,  general  provisions  as  to,  653. 

offences  and  fines  under,  general  provisions  as  to,  654. 

orders,  notices,  &c.  under,  general  provisions  as  to,  653,  654. 

Part  I.  Unhealthy  areas,  600—617 ;  Part  II.  Unhealthy  dweUing-houses,  617 

—640;  Part  HI.  Working  class  lodging-houses,  640—648;   Part  IV. 

Supplemental,  648 — 655 ;  Part  V.  ApiJication  of  Act  to  Scotland,  655 — ■ 

658;  Part  VI.  Application  of  Act  to  Ireland,  658—660;  Part  VH. 

Eepeal  and  temporary  provisions,  660. 
penalty  for  preventing  execution  of  Part  II.  of,  639,  640 ;  for  obstructing 

execution  of,  654. 
powers  of  county  council  under  Part  II.  of,  634,  635. 
repeals  effected  by,  660,  678. 

report  of  proceedings  under  Part  II.  to  be  made  to  Local  Government  Board, 
634. 

Schedule  1...661;  Schedule  2. ..663;  Schedule  3. ..673;  Schedule  4.,.676; 
Schedule  5 ...  67  7  ;  Schedule  6 ...  67  7  ;  Schedule  7 ...  678. 

[55] 

JT.B. — Pof/cs  above  779  refer  to  Vol.  II. 


INDEX. 


HOUSING  OF  WOEKING  CLASSES  ACT,  1894, 
text  of,  698. 

HUNDEED, 

repair  by,  of  main  roads,  496,  1093. 


ILLEGAL 

practices  at  elections  under  Local  Government  Act,  1894... 745.     See  also 
Corrupt  and  Illegal  Practices. 

IMPEISONMENT 

of  defaulting  officers,  270, 

IMPEOVEMENT, 

highway,  contribution  of  county  council  towards,  495,  723. 
main  road,  by  county  council,  490. 
public  walks  and  pleasure  grounds,  226. 

rate,  levy  of,  for  purposes  of  Public  Improvement  Act,  1860... 928. 

scheme  under  Part  I.  of  Housing  of  Working  Classes  Act.    See  Scheme  fob 

Improvement,  etc. 
street,  purchase  of  premises  for,  201, 

IMPEOVEMENT  ACT  DISTEICT, 

being  borough,  transfer  of  powers  of  commissioners  to  borough  council,  408. 
definition  of,  4. 

dissolution  of,  within  borough,  371. 
to  be  called  ui^ban  districts,  4  n,  718. 
to  be  urban  sanitary  districts,  24,  25. 

IMPEOVEMENT  COMMISSIONEES.  See  also  Urbau  Sanitary  Attthority 
and  Urban  District  Coitncil. 
accounts  of,  audit  of,  328. 
to  be  called  ui-ban  district  councils,  4  n,  718. 
definition  of,  4. 

election  of,  in  certain  cases,  409.  ^ 
expenses  of,  as  urban  authority,  mode  of  defraying,  276. 
being  harbour  authority,  saving  as  to,  759. 
incorporation  and  name  of,  26. 

transfer  of  powers  of,  to  borough  council  on  constitution  of  borough,  408. 
to  be  urban  sanitary  authority,  24,  25. 

IMPEOVEMENT  OP  LAND  ACT,  1864, 

application  of,  to  works  for  supply  of  sewage,  61. 

certain  works  of  water  supply  to  be  deemed  improvement  of  land  •within,  1071. 

INCAPACITY.    See  also  Disqualification. 

for  election  to  public  office,  of  person  convicted  under  Public  Bodies  (Corrupt 
Practices)  Act,  1889... 536. 

INCIDENCE  of 

general  district  rate,  283,  548,  679. 

library  rate,  1325. 

special  expenses  rate,  311,  548,  679. 

INCOEPOEATED 

Acts,  construction  of,  410 ;  penalties  under,  recovery  and  application  of,  410. 

INCOEPOEATION 

of  Cemeteries  Clauses  Act,  1847,  with  Public  Health  (Interments)  Act,  1879... 
468. 

of  improvement  commissioners,  26. 
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INCOEPOEATIOlSr— coj^'wwec?. 

of  joint  board  for  united  district,  380. 
of  local  boards,  26. 

with  PubUc  Health.  Act — of  certain  provisions  of  Towns  Improvement  Clauses 
Act,  223,  234 ;  of  provisions  of  Towns  PoHce  Clauses  Act,  235 ;  of  pro- 
visions of  Markets  and  Fau-s  Clauses  Act,  1847... 232,  233;  of  Water- 
works Clauses  Acts,  83,  84  ;  of  Lands  Clauses  Acts,  246. 

of  rural  district  councils,  722. 

INCUMBENTS, 

exemption  of,  from  expenses  of  private  street  works,  197,  688 ;  fi'om  poor  rate, 
197  n ;  payments  to,  provisions  of  Cemeteries  Clauses  Act,  1847,  as  to, 
904,  905. 

INDECENT 

bathing,  923. 

books,  pictures,  &c.,  913. 

exposure  of  person  in  streets,  913. 

INDUSTEIAL 

institution.    See  Technical  and  Industrial  Institutions  Act,  1892. 

INFANT  LIFE  PEOTECTION  ACT,  1872, 

district  council  to  be  local  authority  under,  727. 
expenses  of  executing,  996. 

inquests  to  be  held  on  infants  dying  in  registered  house,  996. 
register  of  infants  under,  995. 
registration  of  houses  under,  995. 

INFANTS, 

disqualification  of,  for  ofEce,  739. 

INFECTED, 

bedding,  &c.,  destruction  of,  142;  disinfection  of,  143,  551,  552;  penalty  on 
sale,  exposure  or  transmission  of,  144,  145. 

house — cleansing  and  disinfection  of,  551,  552;  penalty  for  letting,  146;  penalty 
for  ceasing  to  occupy  without  disinfection,  554 ;  temporary  shelter  may 
be  provided  for  persons  removed  for  disinfection  of,  557. 

places,  quarantine  of  vessels  coming  from,  783 — 793. 

person — expenses  of  rural  authority  in  relation  to,  to  be  general  expenses,  308  ; 
penalty  on  exposure  of,  m  public  place,  144,  145  ;  removal  of,  to  hospital, 
143,  144  ;  without  proper  lodging,  detention  of,  in  hosj^ital,  556. 

rubbish  thrown  into  ashpit  to  be  disinfected,  557. 

shop,  penalty  for  letting,  479  n. 

INFECTIOUS  DISEASE, 

ambulance  for  persons  suffering  fi'om,  143. 

body  of  person  dying  of — bmial  of,  154 ;  burial  of,  by  order  of  justice,  555  ; 

prohibition  of,  retention  of,  554 ;  to  be  removed  from  hospital  for  bmial 

only,  555. 
on  canal  boats,  1074. 

cleansing  and  disinfecting  of  premises  to  check  spread  of,  141. 
in  common  lodging-houses,  bye-laws  as  to,  102 ;  notice  of,  to  be  given,  103, 
584. 

definition  of,  in  Notification  Act,  1889... 542;  extension  of,  definition  of,  542. 
detention  in  hosi)ital  of  person  without  j)roper  lodging,  suffering  from,  556. 
exposure  of  person  suffering  from,  penalty  for,  144,  145. 

hospital  for — may  be  deemed  nuisance,  110  n  ;  provision  of,  by  local  authority, 
148  ;  provision  of,  by  two  or  more  authorities  in  common,  148  ;  mainten- 
ance of  patients  in,  recovery  of  cost  of,  150;  transfer  of,  by  guardians  to 
rural  sanitary  authority,  148  n ;  memorandum  of  Local  (iovernment 
Board,  as  to,  1437.    See  also  Isolation  Hospitals  Act,  1893. 

letting  of  house  infected  with,  penalty  for,  146,  147. 
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INFECTIOITS  mSBASE— continued. 

in  lodging-lioiises,  byelaws  as  to  notice  of,  106. 

notification  of,  539 ;  saving  for  local  Act  provisions  as  to  notification  of,  545 ; 

General  Order  of  Local  Government  Board  prescribing  certificate  as  to 

notification  of,  1429. 
prevention  or  checking  of,  551,  552, 

regulations  of  Local  Government  Board,  as  to,  147 ;  for  the  prevention  of, 
151—153. 

removal  to  hospital  of  person  suffering  from,  143. 
removal  to  mortuary  of  body  of  person  dying  from,  154. 
on  ships,  477. 
in  tent  or  van,  484. 

vessels  which  are  within  6  Geo.  IV.  c.  78,  for  purposes  of,  454. 

INFECTIOUS  DISEASE  (NOTIFICATION)  ACT,  1889, 
adoption  of,  541. 
expenses  of  executing,  543. 
text  of,  539—546. 

INFECTIOUS  DISEASE  (PREVENTION)  ACT,  1890, 
adoption  of,  549  ;  rescission  of  adoption,  558. 
notice  to  be  given  of  certaia  provisions  of,  557. 
text  of,  548—559. 

INFOEMATION, 

for  criminal  offences  and  complaint  for  payment  of  money,  distinction  between, 

333  n,  334  n. 
of  nuisance,  may  be  given  by  whom,  115. 
in  summary  proceedings,  within  what  time  to  be  laid,  335. 

INFOEMEE, 

payment  to,  of  haK  of  penalty,  337. 

INGEESS 

to  places  of  public  resort,  586,  587. 

INHABITANTS, 

certificate  of  ten,  as  to  nuisance  from  offensive  trades,  134. 
complaint  by,  as  to  nuisance,  126. 

of  urban  district,  not  liable  for  rates  for  repair  of  roads  outside,  165. 

INJUEIOUS  MATTERS, 

not  to  pass  into  sewers,  570. 

INJURY  to 

notice  boards,  &c.,  penalty  for,  401. 
sanitary  convenience  used  in  common,  576. 
works  or  property  of  local  authority,  402. 

INN, 

definition  of,  147  n. 

penalty  for  exposure  in,  of  infected  person,  144. 
penalty  for  letting,  after  use  by  infected  person,  146. 

INQUEST 

on  infant  dying  in  house  registered  under  35  &  36  Vict.  c.  38... 996. 

INQUIEY, 

local.    See  Local  Inquiry. 

under  sect.  57  of  Local  Government  Act,  1888,  General  Order  of  Local 
Government  Board  as  to,  1388. 
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INSCEIPTIONS 

in  consecrated  part  of  cemetery,  rights  of  bishop  as  to,  904. 

INSPECTION  of 

accounts,  &c.,  prior  to  audit,  326,  327. 

accounts  of  rural  district  council,  7oo. 

bye-laws  by  ratepayers,  257,  258. 

canal  boats,  1074. 

common  lodging-houses,  104. 

dairies  by  medical  officer  of  health,  550. 

district  for  detection  of  nuisances,  115. 

estimate  of  cost  of  private  street  works,  176,  683;  of  estimate  for  general 

district  rate,  296. 
lodging-houses,  bye-laws  as  to,  106. 
map  of  sewerage  system  of  urban  district,  51. 
meat  and  other  foods,  136  ;  penalty  for  obstructing,  140. 
new  streets  and  buildings,  bye-laws  may  provide  for,  205. 
papers  relating  to  poll  of  owners  and  ratepayers,  436. 
plan  of  sewage  works  without  district,  62. 
plan  and  section,  &c.  of  private  street  works,  176,  683. 

rates  and  rate-books,  296  ;  for  purposes  of  meetings  of  owners  and  ratepayers, 
434. 

register  of  mortgages,  320. 

statement  as  to  proposed  general  district  rate,  279. 
telegraph  posts,  wires,  &c.,  568. 

valuation  list  and  poor-rate  books  for  pui-poses  of  general  district  rates,  291. 
working  class  lodging-houses,  647. 

INSPEOTOE  OP  LOCAL  GOVEENISIENT  BOAED, 
under  Alkali,  &c.  Acts,  1118—1120. 
attendance  of,  at  meetings  of  local  authority,  274. 

certificate  of,  under  Eivers  Pollution  Prevention  Act,  1876,  as  to  best  prac- 
ticable means,  1067. 
inquiry  by.    See  Local  Inqtjiry. 
powers  of,  390. 

INSPEOTOE  OF  NUISANCES, 

appointment  of,  by  urban  authority,  260,  505 ;  by  rural  authority,  263,  505 ; 

for  two  or  more  districts  jointly,  263. 
duties  of,  may  be  prescribed  by  Local  Government  Board,  when,  263,  505. 
entry  of,  on  premises  to  examine  drains,  &c.,  68 ;  to  examine  and  seize  meat, 

136,  140. 

inspection  by,  of  meat  supposed  to  be  horseflesh,  1259. 
notice  of,  as  to  removal  of  filth,  75. 

notice  to,  of  change  of  occupation  of  licensed  slaughter-house,  583. 
powers  of,  may  be  exercised  by  medical  officer  of  health,  263. 
qualification  of,  when  part  of  salary  repaid  by  county  council,  263,  505. 
regulations  of  Local  Grovernment  Board  as  to — rural,  1505  ;  urban,  1497. 
remuneration  of,  260,  505  ;  payment  by  county  council  of  part  of  remunera- 
tion of,  504,  505. 

report  of — as  to  house  in  rural  district  without  sufficient  water  supply,  457  ;  as 

to  necessity  for  providing  privy  accommodation,  63. 
seizure  by,  of  unsound  meat,  &c.,  i36,  140. 
surveyor  may  be,  264. 
tenure  of  office  of,  260,  263. 

INSPECTOES, 

under  Lighting  and  Watching  Act,  1833,  transfer  of  property,  &c.  to  urban 
authority,  on  constitution  of  urban  district,  226. 

INSTALMENTS, 

district  rate  may  be  made  payable  by,  301 ;  private  improvement  expenses  may 
be  declared  to  be  payable  by,  341,  342. 
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INSTEUCTIONS  OF  LOCAL  GOVEENMENT  BOAED  as  to,  _ 

appeals  by  memters  or  officers  of  local  authorities  against  decision  of  auditors, 
1374. 

applications  for  Provisional  Orders  under  Public  Health.  Act,  1875... 1518  ;  for 
confii-ming  improvement  scheme  under  Part  I.  of  Housing  of  Working 
Classes  Act,  1890... 1521. 

representations  by  town  councils  for  alteration  of  borough  boundaries,  1524. 

INTEEEST, 

on  expenses  incurred  by  local  authority  for  "which  owner  liable,  341 . 
payable  on  loans  from  Public  Works  Loans  Commissioners,  324  n,  652,  1030, 
1044,  1109,  1332. 

INTEEESTED, 

justices,  when  may  act  in  matters  affecting  authority,  346. 
member  of  district  council  not  disqualified,  when,  742. 

member  of  local  authority  not  to  vote  on  questions  under  Housing  of  Working 

Classes  Act,  1890... 654. 
officers  of  local  authority  not  to  be  interested  ia  contracts,  265,  481. 

INTEEIklENTS 

within  churches,  453. 

INTEEEOGATOEIES 

in  actions  by  or  against  local  authorities,  358  n, 

INVESTMENT  of 

rm-al  authority  with  urban  powers,  378,  562,  681,  724,  725. 
sinking  funds,  316. 

urban  authority  with  powers  under  Public  Health  (Water)  Act,  1878... 463. 
lEELAND, 

application  to— of  Housing  of  Working  Classes  Act,  1890... 658— 660,  672,  675; 
of  Infectious  Disease  (Notification)  Act,  1889... 546;  of  Infectious  Disease 
(Prevention)  Act,  1890... 558;  of  Public  Health  Acts  (Amendment)  Act, 
1890... 566. 

lEON  WOEKS, 
saving  for,  424. 

ISLE  OP  WIGHT, 

roads  and  toUs  in,  497. 

ISOLATION  HOSPITAL.    See  also  Hospital. 

memorandrun  of  Local  Government  Board  as  to,  1437. 

ISOLATION  HOSPITALS  ACT,  1893, 
acquisition  of  land  under,  1341. 

application  to  county  council  for  establishment  of  hospital,  1339,  1340. 
audit  of  accounts  under,  1344. 
charges  for  patients,  1342. 

contribution  by  county  council  to  hospitals,  1343. 
definitions  in,  1344. 

districts  under,  constitution  of,  1340,  1341. 

expenses  under— classification  of,  1342 ;  payment  and  recovery  of,  1343. 

hospital  committee  under,  1341. 

limits  of  Act,  1339. 

loans  for  purposes  of,  1343. 

local  inquiiy  by  county  council,  1340. 

management  of  hospital,  1342. 

report  of  county  medical  officer  as  to  necessity  for  establishment  of  hospital, 
1340. 

text  of,  1339—1344. 
training  of  nurses,  1342. 
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ISSUE 

of  stock  by  urban  autbority,  599. 


JOINT  BO AEDS, 

assignment  of  powers,  &c.,  to,  380. 
borrowing  powers  of,  324,  325. 

cesser  of  jurisdiction  of  constituent  authority  on  constitution  of,  380. 
cbairman  of,  429. 

common  fund  of,  contributions  to,  381,  387. 

constituted  under  Sewage  Utilization  Act,  1867,  dissolution  and  reconstruction 
of,  412. 

constitution  and  incorporation  of,  380. 
delegation  to  constituent  authority  of  powers  by,  380. 
existing  at  passing  of  Public  Health  Act,  1875,  saving  for,  414. 
expenses  of,  381. 

meetings  and  proceedings  of,  381  ;  rules  as  to,  429. 

members  of,  qualification,  mode  of  election,  continuance  in  office,  and  vacancies 

of,  380. 
minutes  of,  evidence  of,  429. 
port  sanitary  may  be,  384,  480. 
precepts  of,  381,  382. 

rates  may  be  levied  by,  on  default  of  constituent  authority  to  comply  with 
precept,  387. 

JOINT  COMMITTEES, 

of  county  and  county  borough  councils — for  alteration  of  areas  in  more  than 
one  county,  735  ;  boundary  commissioners'  report  to  be  laid  before,  735 ; 
powers  of,  as  to  number  of  guardians  or  rural  district  councillors,  union 
or  division  of  parishes  for  elections  of  guardians  or  rural  district  coun- 
cillors, and  retirement  of  guardians  and  rui-al  councillors,  757  ;  as  to 
defaults  of  council  of  rural  district  in  more  counties  than  one,  759. 

of  parish  councils  or  parish  and  district  councils  for  purposes  of  adoptive  Acts, 
749. 

of  parish  and  district  councils — appointment,  term  of  office,  powers,  and  costs 
of,  753  ;  accounts  of,  754 ;  General  Order  of  Local  Government  Board  as 
to  audit  of  accounts  of,  1378- — 1381. 

for  purposes  of  Eivers  Pollution  Prevention  Act,  1876,  constitution  and  powers 
of,  500. 

JUDGMENT, 

against  local  authority,  enforcement  of,  356  n, 

of  summary  jurisdiction  court,  appeals  against,  363  et  seq. 

JUEISDICTION  of 

constituent  authority,  to  cease  on  constitution  of  joint  board,  380. 
county  court,  under  Eivers  Pollution  Prevention  Act,  1876...  1060,  1007. 
parochial  committees,  273. 
port  sanitary  authority,  385. 

quarter  sessions,  under  Public  Bodies  (Corrui^t  Practices)  Act,  538. 
JUEY, 

settlement  by,  of  compensation,  under  Lands  Clauses  Act,  815 — 819. 
JUSTICE, 

may  act,  though  member  of  local  authority,  or  liable  to  contribute,  346. 
allowance  of,  not  required  to  highway  rate  of  urban  authority,  296 ;  not 

required  to  special  expenses  rate,  311. 
chairman  of  district  council,  to  be,  718. 

complaint  to — as  to  nuisance  by  local  authority,  119;  by  individual,  126; 
of  nuisance  arising  from  offensive  trade,  134. 
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JUSTICE— co)i«nn(e<?. 

consent  of,  to  sale  of  exhausted  highway  lands  no  longer  required,  748. 
disq^uaUfication  of,  when  interested,  346 — 348. 

may  require  official  representation  to  be  made  as  to  unhealthy  areas,  602. 
order  of,  as  to — burial  of  dead  body,  555;  destruction  of  unsound  meat,  &c., 

138,  582 ;  detention  in  hospital  of  infected  person  without  proper  lodging, 

556 ;  entry  of  local  authority  on  premises,  124,  126 ;  form  of  order,  444  ; 

removal  of  infected  person  to  hospital,  143 ;  removal  to  mortuary  and 

bui'ial  of  body  of  infected  person,  154,  555. 
search  warrant  may  be  granted  by,  140. 

summons  by — as  to  cleansing  offensive  ditches,  75 ;  of  defaulting  officers,  269  ; 
of  persons  causing  nuisance  by  offensive  trade,  134 ;  requiring  attendance 
of  person  against  whom  complaint  as  to  nuisance  made,  119. 

transfer  to  district  council  of  certain  powers  of,  727,  728. 


KEEPEE  OF  COMMON  LODGING-HOUSE, 
certificate  of  character  of,  may  be  required,  101. 
definition  of,  100  7i. 

disqualification  of,  on  third  conviction,  105. 

lime-washing  of  house  by,  103. 

names,  &c. ,  of,  to  be  entered  in  register,  99. 

notice  of  infectious  disease,  to  be  given  by,  103,  584. 

offences  by,  104,  105,  584. 

penalty  on,  for  refusing  inspection,  104. 

registration  of,  required,  101. 

report  may  be  required  from,  as  to  persons  resorting  to  house,  103. 

KNACKEES  ACTS, 

text  of  Act  of  1786... 781,  782  ;  of  Act  of  1844... 796. 

KNACKHES'  YARDS, 

licensing  of,  781,  782,  796,  894,  895  ;  by  district  and  county  borough  councils, 
728,  730. 

teim  "  slaughter-house"  includes,  20. 


LABOUEING  CLASS.   See  Working  Class. 

LABOUEING  CLASSES  LODGING-HOUSES  ACTS.  See  also  Working  Class 

LODGING-HOUSES. 

adoption  of,  by  urban  authority,  28. 
authority  for  execution  of,  in  urban  districts,  28. 
definition  of,  21. 
repeal  of,  660,  678. 

LAKE, 

sewage  to  be  purified  before  discharge  into,  40. 
LAMPS, 

provision  of,  by  urban  authority,  224. 
street,  penalty  for  extinguishing,  913. 

LANCASTEE, 

Duchy  of,  sale  of  lands  by,  to  local  authority,  249. 

LAND, 

acquired  under  improvement  or  reconstruction  schemes,  sale,  &c.,  of,  608; 

extinction  of  rights  of  way  and  other  easements  over,  614,  629. 
acquisition  of — for  allotments,  1217 — 1219  (see  also  Compulsory  Acquisition 

OF  Land,  &c.)  ;  for  purposes  of  working  class  lodging-houses,  643 ;  under 

improvement  schemes,  611 — 614,  663 — 672 ;  under  reconstruction  schemes, 

628,  629  ;  by  parish  councils,  702. 
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LAND — continued. 

agricultural,  assessment  of,  to  general  district  rate,  283 ;  to  special  expenses 
rate,  311. 

appropriated  for  sewage  disposal,  dealing  with,  60,  61. 

appropriation  of — for  accommodation  of  persons  displaced  under  improvement 
scheme,  614  ;  for  purposes  of  working  class  lodging-houses,  643. 

covered  with  water,  assessment  of,  to  general  district  rate,  283 ;  to  special 
expenses  rate,  311. 

definition  of,  in  Public  Health  Act,  1875... 6  ;  in  Housing  of  Working  Classes 

Act,  1890... 656. 
of  Duchy  of  Lancaster,  sale  of,  249,  250. 

entry  on — provisions  of  Lands  Clauses  Act,  1845,  as  to,  827 — 829  ;  for  purposes 

of  Public  Health  Act,  1875,  general  powers  as  to,  400 ;  under  improvement 

scheme  on  making  deposit,  668. 
purchase  of,  by  local  authority,  244  ;  incorporation  of  Lands  Clauses  Acts, 

246  ;  compulsorily,  246  et  seq.  {see  also  Compulsory  AcQxrismoisr,  &c.)  ; 

from  officer  of  authority,  481. 
purchase  or  leasing  of,  for  sewage  disposal  works,  58  ;  for  markets,  229. 
sale,  &c.,  of,  for  purposes  of  working  class  dwellings,  650. 
sale  or  exchange  of,  by  local  authority,  244. 
sewage,  mortgage  of,  as  security  for  loans,  318. 
sewer  may  be  made  through,  38. 

superfluous— sale  of,  244,  838,  839,  973  ;  letting  of,  249. 
LANDLOED, 

division  of  expenses  between  tenant  and,  in  certain  cases,  411. 

LANDS  CLAUSES  ACTS, 

amendment  of,  for  purposes  of  Part  I.  of  Housing  of  Working  Classes  Act, 
1890... 663— 672. 

incorporation  of,  with — Baths  and  Washhouses  Act,  896  ;  Public  Health  Act, 
246;  Housing  of  Working  Classes  Act,  1890. ..611;  order  of  county 
council  for  compulsory  acquisition  of  lands  for  allotments,  708. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845, 
definitions  in,  808. 

limit  of  time  for  compulsory  purchase  under,  837. 
notices  under,  840. 

part  of  house  or  building  not  to  be  required  to  be  sold,  829. 

provisions  of,  with  respect  to — common  or  waste  lands,  831 — 833  ;  conveyances 
of  lands,  826  ;  copyhold  lands,  830 ;  entry  on  lands,  827 — 839 ;  interests 
omitted  to  be  purchased,  837,  838;  lands  charged  with  rentcharges  or 
other  incumbrances,  835  ;  lands  in  mortgage,  833 — 835  ;  lands  subject  to 
leases,  836 ;  purchases  by  agreement,  809 — -811 ;  purchases  otherwise  than 
by  agreement,  812 — 821 ;  purchase-money  or  compensation  coming  to 
parties  under  disability  or  not  making  title,  821 — 825;  recovery  of 
penalties,  forfeitures,  and  costs,  840 — 842  ;  sale  of  superfluous  lands,  838, 
839  ;  small  portions  of  intersected  land,  830. 

taxation  of  costs  under,  1354. 

LANDS  CLAUSES  CONSOLIDATION  ACTS  AMENDMENT  ACT,  1860, 
text  of,  931,  932. 

LANDS  CLAUSES  (TAXATION  OF  COSTS)  ACT,  1895, 
text  of,  1354. 

LANDS  CLAUSES  (UMPIEE)  ACT,  1883, 
text  of,  1174,  1175. 

LANE, 

street  includes,  12. 

[63] 

N.B.—Paffes  above  11Q  refer  to  Vol.  II. 


INDEX. 


LATJNDEIES, 

application  of  Factory  Acts  to,  1358,  1359. 
sanitary  defects  in,  1307. 

LEASES, 

lands  subject  to,  provisions  of  8  Vict.  c.  18,  as  to,  836. 

LEASING  of.    See  also  Letting. 

land  ai^propriated  for  sewage  disposal,  60,  61. 

land  by  local  authority  for  sewage  disposal  works,  58. 

public  walks  and  pleasure  grounds,  226. 

waterworks  by  local  authority,  76 ;  by  company  to  local  authority,  89. 
LEE, 

saving  for  conservators  of,  1069. 
LEGAL 

business,  taxation  of  costs  of,  331. 

proceedings,  333—370;  appearance  in,  of  local  authority,  349;  name  of  local 
authority  need  not  be  proved  in,  350  ;  not  to  be  quashed  for  want  of  form 
nor  to  be  removable  into  superior  court,  350  ;  imder  PubKc  Health  Acts 
Amendment  Act,  1890.. .563.    See  also  Peoceedings. 

LESSEES, 

costs  of,  in  opposing  improvement  schemes,  605,  606. 

notice  to  be  given  to — of  im^jrovement  schemes,  603  ;  of  intention  to  construct 
sewage  works  without  district,  62  ;  of  lands  proposed  to  be  taken  compul- 
sorily,  246 ;  of  jiroceedings  for  compulsory  acquisition  of  lands  for  allot- 
ments, 704. 

objection  by,  to  sewage  works  without  district,  62. 

service  on — of  copy  of  compulsory  purchase  order,  247 ;  of  notices,  orders,  &c., 
359  ;  of  provisional  order  confirming  improvement  scheme,  605. 

LETTING  of.    See  also  Leasing. 
allotments,  1220. 

cellar  dwellings — prohibition  of,  97 ;  of  existing  cellar  dwellings,  conditions 
of,  97. 

house  for  working  classes,  implied  condition  as  to  fitness  for  habitation,  650. 
infected  house,  penalty  for,  146. 
public  sanitary  conveniences,  575. 
superfluous  lands,  249. 

LEVEL  of 

new  streets,  bye-laws  as  to,  204,  205. 
streets,  alteration  of,  by  urban  authority,  169. 

LEVELLING  of 
highways,  169. 

private  streets,  176,  682.    See  also  Private  Street  Works. 

LEVYING  of 

general  district  rates,  278. 

rate  by  joint  board  or  port  sanitary  authority,  387. 
special  expenses  rates,  311. 

LIABILITIES, 

adjustment  of — on  alteration  of  areas,  377 ;  scheme  or  order  under  Local 
Government  Act,  1888,  may  provide  for,  520  ;  general  provisions  as  to,  in 
Local  Government  Act,  1888... 521  ;  general  provisions  as  to,  in  Local 
Government  Act,  1894... 760,  761. 

of  burial  board,  transfer  of,  to  urban  authority,  454,  750. 

definition  of  term,  in  Local  Government  Act,  1888... 528. 

of  existing  authorities  under  adoptive  Acts,  on  transfer,  750. 

existing,  saving  for,  in  Local  Government  Act,  1894... 773. 
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LIABILITIES— continued. 

under  repealed  Acts,  saving  for,  426. 

transfer  of,  on  alteration  of  areas,  376,  377 ;  on  transfer  of  powers  and  duties, 
759,  760. 

transfer  of,  to  council  of  borougli  on  constitution,  408. 

transfer  of,  settlement  of  differences  arising  out  of,  398  ;  summary  proceedings 
for  determining  questions  as  to,  762. 

LIABILITY 

of  urban  authority  for  accidents  caused  by  non-repair,  &c.,  of  highways, 
158  n— 164  n. 

LIBEAEIES, 

public.    See  Public  Libraries  Acts. 

LICENSED  PEEMISES, 

meetings  not  to  be  held  on,  757. 

LICENSING, 

district,  definition  of,  599. 

emigrant  runners,  727,  730,  1348;  form  of  licence,  1353. 

game  dealers,  794,  795 ;  by  district  or  county  borough  councils,  727,  730  ;  form 
of  licence,  795. 

gang-masters,  940  ;  by  district  and  county  borough  councils,  727,  730. 
hackney  carriages  and  their  diivers,  916—919,  1261 ;  dm'ation  of  license,  335, 
1261. 

justices — definition  of,  599;  grant  by,  of  music  and  dancing  licenses,  596 
et  seq. 

to  keep  petroleum,  991,  992,  1126. 

knackers'-yards,  781,  782,  894,  895;  by  district  or  county  borough  councils, 

727,  730  ;  duration  and  cancellation  of  license,  796. 
music  and  dancing,  596 — 598. 

passage  brokers,  727,  730,  1347  ;  form  of  license,  1352. 
pawnbrokers,  727,  730,  1003. 

proprietors,  drivers,  &c.,  of  horses,  donkeys,  &c.,  let  for  hire,  236. 
proprietors  and  boatmen  of  pleasui'e  boats,  236. 

slaughter-houses,  583,  894,  895 ;  duration  and  revocation  of  license,  583 ; 

notice  of,  to  be  affixed  on  premises,  234. 
use  of  tramways  by  third  parties,  959. 

LIGHTINa, 

of  district,  224. 

inspectors,  vesting  of  property,  &c.  of,  in  urban  authority,  226. 
of  main  roads,  496. 

of  private  streets,  176,  682.   See  also  Private  Street  Works. 
of  public  clocks,  228,  592. 
of  streets,  224. 

LIGHTING  AND  WATCHING  ACT,  1833.    See  also  Adoptive  Acts,  etc. 
provisions  of.  superseded  by  Public  Health  Act,  1875... 226. 
vesting  in  urban  authority  of  property,  &c.,  of  inspectors  under,  226. 

LIME-WASHING  of 

bakehouses,  1081,  1176. 
common  lodging-houses,  103. 
lodging-houses,  bye-laws  as  to,  106, 

LIMIT 

of  rate  imposed  by  local  Act  not  to  apply  to  rates  under  Act,  307. 

LIMITED  OWNERS  EESERVOIES  AND  WATEE  SUPPLY  (FUETHEE 
FACILITIES)  ACT,  1877, 
text  of,  1071,  1072. 
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LINE, 

building,  regulation  of,  201,  204,  531 ;  exemption  of  railway  buildings  from 

provisions  as  to,  205. 
street,  improvement  of,  223,  888,  891. 

LISTS 

of  parochial  electors,  claims,  &c.,  to  be  on,  739. 

LITERAEY 

institutions,  transfer  of,  to  local  authorities,  1301. 

LOANS.    See  also  Local  Loans  Act,  1875. 

under  Baths  and  Washhouses  Acts,  850 ;  sanction  of  Local  Government  Board 
to,  455,  1079. 

of  companies,  provisions  of  8  &  9  Vict.  c.  16,  as  to,  800—803,  807,  808. 
to  companies,  &c.,  for  provision  of  working  class  lodging-houses,  646,  647. 
to  defray  expenses  of  local  authority  in  default,  396. 
of  joint  boards,  314,  324. 

of  local  authority — application  in  discharge  of,  of  proceeds  of  sale  of  super- 
fluous lands,  244  ;  commission  for  negotiating,  legality  of,  318  n;  limita- 
tion of  amount  of ,  316;  mode  of  repayment  of,  316;  period  for  repayment 
of,  316,  599;  Public  "Works  Loans  Commissioners  may  lend,  323;  power 
of  Local  Government  Board  to  satisfy  themselves  as  to  application  of 
moneys  borrowed  from  Loan  Commissioners,  324  n,  1036,  1089,  1125; 
purposes  of,  314  ;  only  for  purposes  of  permanent  works,  316 ;  receiver 
may  be  appointed  in  connection  with,  321 ;  sanction  of  Local  Government 
Board  to,  314  ;  sanction  to,  only  to  be  given  after  local  inquiry  in  certain 
cases,  316. 

of  local  authorities  for  purposes  of —adjustments  under  Local  Government 
Act,  1888... 522;  Allotments  Act,  1887...  1223;  costs  of  promoting  or  op- 
posing provisional  orders,  393;  Electric  Lighting  Acts,  1161 ;  Housing  of 
Working  Classes  Act,  1890,  Part  I.,  615,  616;  Part  II.,  633,  698; 
Part  III.,  646;  Museums  and  Gymnasiums  Act,  1891. ..1286;  Public 
Libraries  Acts,  1326;  regulations  as  to  epidemic  diseases,  473;  technical 
instruction,  1271;  Tramways  Act,  1870... 952,  953. 

of  port  sanitary  authority,  324,  325. 

by  Public  Works  Loans  Commissioners.    See  Public  Works  Loans  Acts. 
of  riu'al  authority,  security  for,  315,  318. 

of  urban  authority — acting  as  burial  board,  932  ;  for  private  improvement 
purjDOses,  317;  security  for,  314,  318;  may  be  raised  by  creation  and 
issue  of  stock,  599  ;  period  for  repayment  of,  on  consolidation,  599. 

LOCAL  ACTS, 

alteration  or  repeal  of,  rmder  Public  Health  Act,  1875... 397;  by  scheme  or 

order  under  Local  Government  Act,  1888... 520. 
definition  of  term  local  and  personal  act,  766. 
extending  of  provisions  of,  397,  520. 

limit  of  rates  imposed  by,  not  to  apply  to  rates  under  Public  Health  Act,  307. 

rating  exemptions  under,  to  apply  to  general  district  rates,  283. 

saving  for  acts  of  authorities  under,  422  ;  saving  for  provisions  of,  as  to  notifi- 
cation of  infectious  disease,  545. 

sewers  for  di'ainage  or  ii-rigation  of  land  made  under,  vesting  of,  32. 

supersession  of,  by  provisions  of  Infectious  Disease  (Prevention)  Act,  1890... 
558. 

transfer  to  council  of  borough  of  powers,  &c.,  undei,  1151 ;  on  constitution  of 

borough,  408. 
transfer  to  ru'ban  authority  of  powers,  &c.,  under,  28. 


LOCAL  AHTHOEITIES  (EXPENSES)  ACT,  1887, 
text  of,  1228. 
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LOCAL  AUTHOEITY.    See  also  Local  Board,  EtrEAL  akd  TJebaij  Authority 

and  EuRAx  AND  Urban  District  Council. 
accounts  of,  form  and  date  for  making  uj)  of,  325,  754. 
actions  by  or  against,  interrogatories  in,  358  n. 
agreements  -witli.    (See  Agreements. 
appearance  of,  in  legal  proceedings,  349. 
attendance  of,  at  conferences,  47(j,  477. 
borrowing  powers  of,  314 — 324.    See  also  LoANS. 
business  of,  conduct  of,  271 — 275. 
bye-laws  of.    See  Bye-laws. 

combination  of — for  providing  common  hospital,  148 ;  for  purposes  of  epidemic 

diseases,  153  ;  for  execution  of  works,  382. 
committees  of.    See  Committees. 

consent  of,  to  execution  of  works  by  authority  of  adjoining  district,  382. 
contracts  of,  provisions  as  to,  238.    See  also  Contracts. 

contribution  by,  to  works  under  agreement  for  supply  or  distribution  of  sewage, 
61. 

corruption  in  office  by  member  or  officer  of,  535  et  seq. 
damages  by,  compensation  for,  402. 

default  of — as  to  nuisances,  127;  power  to  enforce  duty  on,  394.  See  also  De- 
faulting Authority. 

definition  of,  6,  545;  in  Housing  of  Working  Classes  Act,  1890... 655. 

duties  of ,  as  to — cleansing  of  earth-closets,  privies,  ashpits,  &c.,  69;  inspection 
of  district  for  detection  of  nuisances,  115  ;  causing  premises  to  be  cleansed 
and  disinfected,  141 ;  closing  of  dwelUng-house  unfit  for  human  habitation, 
619  ;  removal  of  house  refuse,  69. 

duty  of,  to  enforce  law,  483. 

exchange  of  lands  by,  244. 

execution  by,  of  regulations  as  to  epidemic  diseases,  152. 
judgment  recovered  against,  enforcement  of,  356  w. 
loans  of.    See  Loans. 

meetings  of,  attendance  at,  of  inspectors  of  Local  Grovernment  Board,  274.  See 
also  Meetings  and  Meetings  of  Non-Borough  District  Council. 

notice  by — as  to  abatement  of  nuisance,  115;  requiring  cleansing  and  disinfect- 
ing of  premises,  141 ;  as  to  alteration  of  situation  of  gas  and  water  pipes  in 
streets,  200. 

officers  of,  260—271.    See  also  Officers. 

orders  of — for  demolition  of  dwelling-house  unfit  for  habitation,  620,  621,  653; 
for  demolition  of  obstructive  building,  625,  653  ;  for  execution  of  works  to 
render  dwelling-house  fit  for  habitation,  621 ;  prohibiting  supply  of  milk 
from  dairy,  550. 

penalty  on,  for  neglect  to  remove  house  refuse  or  cleanse  privy,  &c.,  71. 

powers  of ,  as  to — abatement  of  nuisances,  115,  128;  altering  or  discontinuing 
sewers,  49  ;  cleansing  offensive  ditches,  75 ;  closing  polluted  well,  96 ; 
communication  of  sewers  of  adjoining  districts,  60;  compelling  paving,  &c. 
of  streets,  176;  dealing  with  lands  appropriated  for  sewage  disposal,  60, 
61 ;  demolition  of  houses  unfit  for  habitation,  620,  621;  disijosal  of  sewage, 
58  ;  enfoi'cing  drainage  of  houses,  54  ;  enforcing  privy  and  ashpit  accom- 
modation, 63,  64 ;  enforcing  purification  of  houses,  73 ;  entry  upon  pre- 
mises, 122,  124,  400;  the  execution  of  Part  III.  of  Housing  of  Working 
Classes  Act,  1890... 642;  laying  of  water  mains,  81;  water  supply,  76,  87, 
88 ;  making  sewers,  38  ;  requiring  houses  to  drain  into  new  sewers,  56 ; 
sewage  works  without  district,  61 — 63. 

proceedings  by,  against  defaulting  officers,  269,  270 ;  to  prevent  pollution  of 
streams,  96. 

promotion  or  ojiposition  of  j)rovisional  order  by,  costs  of,  343. 
jDromotion  of  or  opposition  to  Bill  in  Parliament  by,  consents  required  to,  1001, 
1002. 

property  of,  penalty  for  damaging,  402. 

protection  of,  from  personal  liability,  352 ;  in  execution  of  statutory  or  other 

public  duty,  692  ct  seq. 
purchase  by — of  lands,  244  ;  of  sewers,  35.    See  also  Purchase. 
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provision  by,  of — disinfecting  apparatus  and  ambulance,  143  ;  hospital  for  sick, 
148  ;  mortuary,  153  ;  place  for  post-mortem  examinations,  155. 

regulations  of,  as  to — allotments,  1219;  cabmen's  sbelters,  589;  communica- 
tions between  drains  and  sewers,  51;  management  of  places  for  post- 
mortem examinations,  155  ;  public  sanitary  conveniences,  575  ;  removal 
from  sbip  to  bosj)ital  of  infected  person,  144. 

regulations  of,  provisions  as  to  bye-laws  not  to  apply  to,  259. 

to  report  annually  to  Local  Government  Board,  275. 

sale  of  lands  by,  244. 

sewers  to  be  made  and  maintained  by,  36. 

vesting  in,  of  jproperty  of  sanitary  authority  under  tbe  Sanitary  Acts,  30 ;  of 

sewers,  32. 
works  of,  penalty  for  damaging,  402. 

LOCAL  BOARDS.    (See  a?so  District  Council  ;  Urban  District  Coiwcil;  and 
Urban  Sanitary  Authority. 
to  be  burial  board,  in  certain  cases,  453,  925 ;  acting  as  burial  board,  930 — 
932. 

to  be  called  urban  district  councils,  4  «. 

chairman  of,  election  of,  on  constitution  of  board,  429. 

definition  of,  4. 

election  of,  26. 

incorporation  of,  26. 

meetings  of,  rules  as  to,  426  et  seq. 

name  of,  26 ;  change  of  name  of,  409. 

proceedings  of,  rules  as  to,  426  et  seq. 

saving  for  constitution  of,  in  certain  cases,  422. 

transfer  of  powers  of,  to  borough  council,  on  constitution  of  borough,  408. 

LOCAL  FINANCIAL  YEAR, 

fixing  of,  523  ;  of  district  councils,  754. 

LOCAL  GOVERNMENT  ACT,  1888, 
appointed  day  for  purj)Oses  of,  529. 
definitions  in,  526 — 529. 

definitions  in,  to  apply  to  Local  Government  Act,  1894... 764. 

regulations  of  Local  Government  Board  as  to  inquiries  and  notices,  under 

sect.  57  of,  1388. 
repeal  of  Acts  effected  by,  530. 
text  of,  490—530. 

LOCAL  GOVERNMENT  ACT,  1894, 

appointed  day  for  purposes  of,  771,  772. 
definitions  in,  764 — 766. 

duty  of  county  council  to  bring,  into  operation,  771. 
repeals  effected  by,  773—777. 

text  of  Part  I.,  parish  meetings  or  parish  councils,  698 — 715;  Part  II.,  guar- 
dians and  district  councils,  715 — 733;  Part  III.,  areas  and  boundaries, 
733—736  ;  Part  IV.,  supplemental,  737—766. 

LOCAL  GOVERNMENT  ACTS, 
definition  of,  in,  21  n. 

LOCAL  GOVERNMENT  BOARD, 

appeal  to,  against — apportionment  of  expenses  of  works  common  to  two  con- 
tributory places,  309  ;  auditors'  decisions,  327,  328,  799,  923 ;  decision  of 
local  authority  in  case  of  expenses  recoverable  summarily,  and  of  private 
improvement  expenses,  360  ;  orders  of  county  council  as  to  areas  and 
boundaries,  518,  736  ;  order  of  county  council  for  compulsory  acquisition 
of  land,  706 ;  refusal  of  county  council  to  make  order  for  compulsory 
acquisition  of  land,  705 ;  requii'ement  of  rural  authority  as  to  water 
supply,  459. 
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appointment  by,  of — arbitrator,  under  Local  Government  Act,  1888... 321  ; 
inspectors,  imder  Alkali  Acts,  1118 — 1120;  inspector  under  Eivers  Pollu- 
tion Prevention  Act,  1876...  1067;  person  to  perform  duty  of  defaulting 
authority,  394  ;  umpire,  252. 

approval  by,  of — market  tolls,  233 ;  order  extending  definition  of  infectious 
disease,  542 ;  promotion  of  or  opposition  to  Bill  in  Parliament,  1001  ; 
regulations  as  to  removal  of  infected  person  from  ship  to  hospital,  144 ; 
resolution  as  to  constitution  of  special  drainage  district,  379. 

arbitration  by — as  to  main  roads,  493 — 495  ;  general  provisions  as  to,  in  Local 
Government  Act,  1888. .  .522— 523. 

borrowing  by,  to  defray  expenses  of  executing  duty  of  defaulting  authority, 
396. 

certificate  of — as  to  expenses  of  executing  works  of  defaulting  local  authority, 
396  ;  as  to  grants,  under  Local  Government  Act,  1888... 504  et  seq. 

circulars  of,  as  to — accounts  order  of  local  boards,  1344  ;  applications  for  pro- 
visional orders  by  town  councils,  1516;  bj^  rural  district  councils,  1517; 
by  urban  district  councils,  1515  ;  audit  of  accounts  of  joint  committees  of 
district  or  district  and  parish  councils,  1378 ;  cholera  regulations,  1399, 1406, 
1408;  Dairies,  Cowsheds,  and  ]\Iilkshops  Order,  1886...  1425;  dairies,  &c., 
where  no  regulations  in  force,  1428  ;  election  of  urban  district  councillors, 
1439  ;  local  government  conferences,  1419 ;  model  regulations  for  allot- 
ments, 1382;  order  prescribing  regulations  as  to  inquiries,  1388;  order  pre- 
scribing regulations  and  adaptations  under  sect.  9  of  the  Local  Govern- 
ment Act,  1894...  141 2  ;  registration  of  margarine  manufactories,  1495. 

complaint  to,  of  default  of  local  authority,  394. 

confirmation  bj',  of — bye-laws,  25",  475;  bye-laws,  under  Municipal  Corijora- 
tions  Acts,  for  prevention  of  nuisances,  259 ;  order  of  county  council  altering 
boundaries,  517  ;  order  of  county  council  for  compulsory  acquisition  of 
land,  707. 

consent  of,  to — appropriation  of  land,  &c.,  for  purposes  of  working  class 
lodging-houses,  643  ;  creation  and  issue  of  stock,  599  ;  proceedings  under 
Part  III.  of  Eivers  Pollution  Prevention  Act,  1876. .  .1063  ;  sale  or  exchange 
of  lands,  &c. ,  vested  in  authority  for  purposes  of  working  class  lodging- 
houses,  644. 

copy  to  be  sent  to,  of  every  order  of  county  council  under  Local  Government 
Act,  1894... 763. 

copy  to  be  sent  to,  of  resolution  adopting — ^Infectioirs  Disease  (Notification) 
Act,  1889...  541;  Infectious  Disease  (Prevention)  Act,  1890...  549;  Museums 
and  Gymnasiums  Act,  1891.  ..1285;  Private  Street  Works  Act,  1892.  ..681; 
Public  Health  Acts  Amendment  Act,  1890... 562;  Public  Libraries  Act, 
1892,  in  urban  district,  1335. 

to  be  county  authority  for  pm'poses  of  Allotments  Act,  1887,  in  county 
borough,  509. 

determination  by,  of  reasonable  cost  for  supply  of  water,  87. 

disallowance  by,  of — bye-laws,  257  ;  construction  of  reservoir,  80,  81 ;  order 
of  county  council  altering  boundaries,  518  ;  order  of  county  council  for 
compulsory  acquisition  of  land  for  allotments,  &c.,  707  ;  sewage  works 
without  district,  63. 

establishment  and  constitution  of,  987. 

examination  by,  into  application  of  loans  borrowed  from  Public  Works  Loans 
Commissioners,  324  n,  1036,  1089,  1125. 

general  orders  of,  as  to — accoiints  of  local  boards,  1364 — 1373 ;  audit  of  accounts 
of  joint  committees  of  district  or  district  and  parish  councils,  1380  ;  audit 
of  accounts  of  rural  district  councils,  1377;  dailies,  cowsheds,  and  milk- 
shops,  1427  ;  election  of  rural  district  councillors,  1465 ;  of  urban  district 
councillors,  1439  ;  local  government  conferences,  1420 ;  prescribing  adapta- 
tions of  certain  sections  of  Allotments  Acts  to  proceedings  under  sect.  9 
of  Local  Government  Act,  1894...  1417;  prescribing  form  of  certificate 
under  Infectious  Disease  (Notification)  Act,  1889. .  .1429  ;  prescribing  form 
of  advertisement  and  notices  under  Housing  of  Working  Classes  Act,  1 890 . . . 
1492  ;  registration  of  margarine  manufactories,  1495. 
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inquiries  Iby,  389,  390.    See  also  Local  Inqitiry. 

inspectors  of.    See  Lstspectoe  of  Locai,  Government  Board. 

instructions  of,  as  to — appeals  by  members  and  officers  of  local  authority 
against  decisions  of  auditors,  1374  ;  applications  for  provisional  orders 
under  Public  Health.  Act,  1875...  1518;  applications  for  provisional  orders 
confirming  improvement  schemes,  1521 ;  representations  for  alteration  of 
borough  boundaries,  1524. 

medical  officer  of,  appointment  of,  927  ;  salary  of,  455. 

memoranda  of,  as  to — isolation  hospitals,  1437 ;  certificates  under  Infectious 
Disease  (Notification)  Act,  1889...  1431 ;  precautions  against  cholera,  1404; 
precautions  against  epidemic  diseases,  1431 ;  precautions  against  small- 
pox, 1435;  proceedings  under  sect.  9  of  Local  Government  Act,  1894... 
1412;  purchase  of  periodical  publications,  1373. 

nomiaation  by,  of  member  of  rui'al  authority,  27,  721,  722. 

notice  to  be  given  to,  of  order  prohibiting  supply  of  milk  from  dairy,  550, 

orders  of,  generally — finality  of,  389  ;  publication  of,  389,  456  ;  matters  which 
may  be  provided  for  in,  under  Local  Government  Act,  1888... 519,  520. 

orders  of,  as  to  areas,  boundaries,  and  districts — altering  areas,  general  pro- 
visions as  to,  376,  377;  altering  boundaries  of  electoral  division,  516; 
confirming  orders  of  county  councils  as  to  areas  and  boundaries,  518  ;  con- 
stituting local  government  district  in  pursuance  of  resolution  of  owners 
and  ratepayers,  373 ;  constituting  port  sanitary  authority,  384,  480 ; 
dissolving  special  drainage  district,  371 ;  settling  boundaries  of  places, 
373,  379  ;  uniting  districts  for  purposes  of  appointment  of  medical  officer 
of  health,  382,  383  ;  as  to  validity  of  vote  for  resolution  for  constituting 
local  government  district,  375,  376. 

orders  of — allowing  or  disallowing  sewage  works  without  district,  63 ;  allowing 
or  disallowing  construction  of  reservoir,  81 ;  as  to  appointment  of  charity 
trustees  in  urban  district  divided  into  wards,  731 ;  awarding  compensation 
for  loss  of  office  or  emoluments,  408  ;  combining  authorities  for  purposes 
of  prevention  of  epidemic  diseases,  153  ;  as  to  compulsory  acquisition  of 
land  by  parish  councils  or  for  allotments,  705 — 708 ;  conferring  upon 
urban  district  councils  or  other  representative  body  power  of  appointing 
overseers  or  assistant  overseers,  or  powers,  &c.,  of  overseers  or  parish 
council,  or  the  powers  of  vestry  under  Poor  Eate  Assessment  and  Collec- 
tion Act,  1869... 730 — 732  ;  consenting  to  issue  of  stock,  599  ;  determining 
appeal  against  apportionment  of  expenses  common  to  two  or  more  con- 
tributory i^laces,  309 ;  determining  appeal  as  to  private  improvement 
expenses,  360 ;  determining  appeal  by  owner  against  requirement  of  rural 
authority  as  to  supply  of  water,  460  ;  as  to  expenses  of  executing  duty  of 
defaulting  authority,  394,  395  ;  fixing  scale  of  charges  for  water  supply, 
88,  462  ;  investing  rural  authority  with  urban  powers,  378,  562,  681,  725  ; 
as  to  joint  appointment  of  medical  officer  of  health  or  inspector  of 
nuisances,  263 ;  limiting  time  for  performance  of  duty  by  defaulting 
authority,  394 ;  sanctioning  scheme  of  reconstruction  under  Part  II.  of 
Housing  of  Working  Classes  Act,  1890... 628. 

petition  to — for  compulsory  purchase  order,  246 ;  for  settlement  of  boundaries 
of  place,  375. 

police  ofiicer  may  be  empowered  by,  to  proceed  against  nuisances,  127. 
may  prescribe  form  of  accounts  of  authorities,  and  date  to  which  to  be  made 
up,  325,  754  ;  may  prescribe  in  what  district  ship  to  be  deemed  to  be,  130. 
proceedings  inistituted  by,  costs  of,  389. 

provisional  orders  of,  generally — Act  confirming  to  be  public  general  statute, 
391 ;  alteration  or  repeal  of  Act  confirming,  391 ;  bill  to  confirm,  intro- 
duction, &c.  of,  391  ;  costs  of,  393;  evidence  of,  391 ;  revocation  of,  391; 
matters  which  may  be  included  in,  under  Local  Government  Act,  1888... 
519,  520  ;  application  to  orders  under  Local  Government  Act,  1888,  of 
provisions  of  Public  Health  Act,  1875... 525. 

provisional  orders  of,  altering  areas,  general  provisions  as  to,  376,  377. 

provisional  orders  of,  for — altering  boundary  of  county  or  borough,  516  ;  alter- 
ing or  repealing  local  Acts,  397  ;  altering  mode  of  defraying  expenses  of 
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urban  authority,  278 ;  authorizing  gas  undertaking,  224 ;  confirming 
scheme  under  Parti,  of  Housing  of  Working  Classes  Act,  1890...  604 — 606; 
compulsory  purchase  of  lands,  247  ;  constituting  joint  committee  for  pur- 
poses of  Rivers  Pollution  Prevention  Act,  1876... 500;  constituting  local 
government  district,  372  ;  constituting  port  sanitary  authority,  384  ;  con- 
stituting, uniting,  &c.,  county  boroughs,  516  ;  dealing  with  boroughs  not 
urban  districts,  515;  dissolving,  extending,  or  diminishing  local  government 
districts,  371;  dissolving  Improvement  Act  district  within  borough,  371; 
forming  compensation  district,  under  Brine  Pumping  (Compensation 
for  Subsidence)  Act,  1891...  1289;  forming  united  district,  379  d  seq.  ; 
preventing  discharge  of  gases  from  salt  or  cement  works,  1117;  settling 
differences  and  adjusting  accoiints  arising  out  of  alterations  of  areas,  398 ; 
uniting  districts  for  appointment  of  medical  officer  of  health,  383. 

recommendation  of,  as  to  loans  by  public  works  loans  commissioners,  324. 

regulations  of — as  to  allotments,  text  of,  1385;  under  Canal  Boats  Act,  1391 ; 
as  to  cholera,  1399 — 1411 ;  imder  Gas  and  Water  Works  Facilities  Acts, 
1512  ;  as  to  attendances  at  conferences,  476,  477,  1420  ;  as  to  inquiries 
and  notices  under  sect.  57  of  Local  Government  Act,  1888... 1388;  as  to 
medical  officer  of  health  appointed  for  united  districts,  383  ;  as  to  the  pre- 
vention of  epidemic  diseases,  151 — 153,  473  ;  as  to  the  prevention  of  spread 
of  infectious  disease,  147,  534 ;  as  to  the  qualification,  &c. ,  of  medical  officers 
of  health,  and  inspectors  of  nuisances,  263,  505 ;  text  of  such  regulations, 
rural,  1505  ;  urban,  1497  ;  as  to  stock,  599,  600. 

report  to  be  made  to — by  local  authorities  annually,  275 ;  as  to  proceedings 
under  Part  II.  of  Housing  of  Working  Classes  Act,  1890... 634. 

representation  to — by  county  council  as  to  failure  of  district  council  to  put 
Public  Health  Acts  in  force,  503 ;  by  county  or  borough  council  as  to 
alteration  of  boundary  of  borough,  county,  or  electoral  division,  516. 

resolution  of  owners  and  ratepayers  to  be  sent  to,  441 . 

rules  of,  as  to  elections — guardians  to  be  elected  under,  717;  lu-ban  district 
councillors  to  be  elected  under,  720  ;  what  to  bo  provided  for,  in,  744 ;  text 
of  rules  as  to  rural  district  councillors,  1465 ;  as  to  urban  district  coun- 
cillors, 1439. 

sanction  by,  to — agreement  for  communication  of  sewers  of  adjoining  districts, 
60 ;  agreement  for  supply  of  water  to  adjoining  district,  87  ;  appointment 
of  district  medical  officer  as  medical  officer  of  health,  263  ;  appointment  of 
same  person  as  medical  officer  of  health  or  inspector  of  nuisances  for  two 
or  more  districts,  203  ;  change  of  name  of  local  board,  409;  construction 
of  reservoir,  81 ;  costs  of  authority  in  relation  to  provisional  orders, 
393  ;  delegation  by  port  sanitary  authority  of  powers  to  riparian  autho- 
rity, 386 ;  expenses  of  local  authority,  exempts  from  disallowance  by 
auditor,  1228  ;  loans  of  local  authorities,  314,  316  ;  loans  under  Baths  and 
Washhouses  Acts,  455 ;  purchase  of  lands  for  new  street,  201  ;  purchase 
of  water  works,  76 ;  purchase  of  gas  works,  225 ;  sewage  works  without 
district,  63  ;  temporary  supplj'  of  medicines  and  medical  assistance,  151. 

saving  for  powers  of,  as  to  alteration  of  parishes,  519. 

scale  of  expenses  of  elections  under  Local  Government  Act,  1894,  may  be  fixed 

by,  when,  747  ;  scale  of  water  charges  may  be  fixed  by,  88  ■;?,  462. 
seal,  style  and  acts  of,  988. 

substituted  for  secretary  of  state,  454  ;  for  treasury  as  regards  loans  under 

Baths  and  Washhouses  Acts,  455. 
transfer  to,  of — officers,  455  ;  powers  of  Board  of  Trade  under  Alkali  Acts  and 

Metropolis  Water  Acts,  455;  powers  of  privy  council,  486,  987,  989; 

powers  of  Secretary  of  State,  455,  987,  989. 

LOCAL  GOVERNMENT  BOARD  ACT,  1871, 
text  of,  987—989. 

LOCAL  GOVERNMENT  DISTRICTS.    See  also  Urban  Districts. 

being  borough,  transfer  of  powers  of  local  board  to  borough  council,  408. 
to  be  called  urban  districts,  4  n. 
definition  of,  4. 
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constitution  of,  by  proTisional  order,  372  ;  by  order  in  pui'suance  of  resolution 
of  owners  and  ratepayers,  373;  objection  to  validity  of  vote  for  resolution 
as  to  constitution,  375,  376  ;  transfer  of  powers,  &c.,  on  constitution,  &c., 
of,  377. 

dissolution,  extension  or  diminution  of,  371. 

division  of,  into  wards,  372. 

to  be  urban  sanitary  districts,  24,  25, 

LOCAL  GOVERNMENT  REGISTER  OF  ELECTORS, 
consists  of  wbom,  737  n. 

and  parliamentary  register  together  form  register  of  parochial  electors,  737. 

LOCAL  GOVERNMENT  (STOCK  TRANSFER)  ACT,  1895, 
text  of,  778,  779. 

LOCAL  INQUIRY, 

as  to  alteration  of  boundary  of  county,  borough,  or  electoral  division,  516;  of 

urban  or  rural  district  or  parish,  517,  1388. 
under  Commons  Act,  1876. ..1049. 
as  to  complaint  of  defaulting  local  authority,  394. 

as  to  compulsory  acquisition  of  lands  under  Local  Government  Act,  1894... 704, 

705,  707,  708. 
as  to  compulsory  pui'chase  order,  246. 

as  to  constitution  of  local  government  district  on  objection,  375,  376, 
as  to  construction  of  reservoir,  81. 

bv  county  councils,  under  Local  Government  Acts,  1888  and  1894,  expenses  of, 
763. 

as  to  disputed  boundary  of  urban  district,  379. 

under  Gas  and  "Water  Works  Facilities  Act,  1870...  1006. 

loans  not  to  be  sanctioned  without,  in  certain  cases,  316. 

by  Local  Government  Board — for  what  matters  to  be  held,  389,  390 ;  costs  of, 
389  ;  under  Local  Government  Act,  1888. .  .525 ;  under  Housing  of  Working 
Classes  Act,  1890. .  .604,  606, 611,  653 ;  under  Local  Government  Act,  1894, 
general  provisions  as  to,  763. 

as  to  proposed  settlement  of  boundaries,  373. 

as  to  proposed  provisional  order,  391. 

by  secretary  of  state,  under  Housing  of  Working  Classes  Act,  1890... 604,  606, 
611,  653. 

as  to  sewage  works  without  district,  63. 
under  Tramways  Act,  1870... 967. 

LOCAL  LOANS  ACT,  1875, 

annuity  certificates  under,  1019. 
borrowing  and  reborrowing  under,  1026. 
coupons  under,  1023. 

debentures  and  debenture  stock  under,  1018,  1019. 

definition  in,  1027. 

discharge  of  loans,  1021,  1201. 

execution  and  supply  of  securities  under,  1024. 

forgery  and  loss  of  certificates  under,  1026. 

general  rules  in  and  under,  1025,  1027. 

investments  on  loans  under,  1025. 

loans  under  official  sanction,  1025. 

notice  of  trust  in  relation  to  securities  under,  1020. 

priority  of  loans  under,  1020. 

register  of  nominal  securities  issued  under,  1024. 

remedies  for  non-payment  of  loans  under,  1020. 

stock  cei'tificates  under,  1023. 

LOCAL  LOANS  SINKING  FUNDS  ACT,  1885, 
text  of,  1201. 
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LOCAL  TAXATION  (CUSTOMS  AND  EXCISE)  ACT,  1890, 

application  and  distribution  of  English,  share  of  local  taxations  (customs  and 
excise)  duties,  1278,  1279. 

LOCAL  TAXATION  EETUENS  ACTS, 

text  of  Act  of  1860... 929,  930;  of  Act  of  1877...  1077,  1078. 

LOCOMOTIVES, 

bye-laws  as  to,  1098,  1099;  in  larger  quarter  sessions  boroughs,  510. 

LODGING-HOUSES, 

bye-laws  as  to,  106,  484. 

common.    Bee  CojiMON  LoDorNG-HousES. 

for  seamen,  bye-laws  as  to,  1345. 

for  working-classes.    See  Working  Class  Lodging-Houses. 

LODGINGS  of 

fruit-pickers,  bye-laws  as  to,  469. 
hop-pickers,  bye-laws  as  to,  410. 

LONDON, 

application  to,  of  Part  II.  of  Housing  of  Working  Classes  Act,  1890... 635 — 637; 

of  pro'V'isions  of  Local  Government  Act,  1894,  as  to  guardians,  730. 
county  of,  definition  of,  in  Housing  of  Working  Classes  Act,  1890... 656. 
port  of,  provision  as  to,  387. 

secretary  of  state  may  determine  whether  cases  in,  to  be  dealt  with  under 
Part  I.  or  Part  II.  of  Housing  of  Working  Classes  Act,  1890... 648. 

LONDON  COUNTY  COUNCIL, 

contribution  by,  for  purposes  of  carrying  into  effect  scheme  under  Part  II.  of 

Housing  of  Working  Classes  Act,  1890... 637,  648. 
loans  of,  for  purposes  of  Housing  of  Working  Classes  Act,  1890... 615,  636. 
medical  officer,  for  purposes  of  Act  of  1890,  may  be  appointed  by,  651. 
medical  officer  of,  to  be  deemed  medical  officer  of  local  authority,  651. 
powers  of,  to  make  scheme  under  Part  II.  of  Act  of  1890... 636,  637. 
purchase  bj',  of  lands  for  jxirposcs  of  working  class  lodging-houses,  643. 

LONDON  GAZETTE, 

publication  in,  of  general  orders  of  Local  Government  Board,  456  ;  of  regula- 
tions of  Local  Government  Board  as  to  ej)idemic,  &c.  diseases,  147,  152. 

LOSS, 

caused  by  setting  back  or  forward  of  building,  compensation  for,  201. 
of  office,  compensation  for,  408,  768,  769. 


MAIN  EOADS, 

accounts  of  expenses  of  maintenance,  &c.,  of,  1093. 

arbitration  by  Local  Government  Board  on  differences  as  to,  493 — 495. 

breaking  up  of,  496. 

bridges  over,  maintenance,  &c.  of,  490. 

bye-laws  as  to,  1096. 

in  county  boroughs,  509  n. 

declaration  of  ordinary  roads  as,  1092  ;  declaration  not  to  take  effect  till 

repaired,  495. 
declaration  of,  in  quarter  sessions  boroughs,  511,  512. 
definition  of,  529. 
dismaining  of,  1092,  1093,  1303. 
drains  in  connection  with,  494. 
hundred  liable  for  repair  of,  when,  496,  1093. 
in  Isle  of  Wight,  497. 
lighting  of,  496. 
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MAESr  'ROA'DB—conimued. 

maintenance  and  repair  of — by  county  council,  490;  by  county  council  on 
default  of  district  council  wbo  have  undertaken  maintenance,  &c.,  495; 
county  council  may  contract  witb  district  council  for,  493 ;  county  council 
may  require  district  council  to  undertake,  493;  payment  by  county  council, 
when  powers  as  to,  retained  by  urban  authority  or  undertaken  by  district 
council,  492,  493 ;  urban  authority  may  claim  to  retain,  492 ;  urban 
authority  of  quarter  sessions  borough  may  claim  to  retain,  511. 

obstructions  on,  490. 

in  larger  quarter  sessions  boroughs,  510. 

saving  as  to  liability  for,  525. 

in  South  Wales,  498. 

turnpike  roads  to  become,  when,  1091. 

vesting  of,  in  county  council,  494. 

waste  beside,  490. 

MAIN  SEWEEAaE  DISTEICT, 

constituted  under  Public  Health  Act,  1848,  dissolution  of,  and  reconstruction 
as  united  district,  412. 

MAINS  FOE  WATEE, 

breaking  up  of  streets  for  laying  of,  83,  84. 
carrying  of,  vidthin  and  without  district,  81. 
constant  supply  of  water  in,  82. 
pressm-e  of  water  in,  82. 

situation  of,  urban  authority  may  require  alteration  of,  200. 

MAINTENANCE  of 

cemetery  by  local  authority,  465. 
footpaths  by  parish  council,  711. 

highways,  contribution  of  cormty  council  towards,  495,  723. 

main  roads — by  county  council,  490,  495  ;  by  district  council,  493 ;  by  urban 

authority,  492,  511. 
patient  in  hospital,  recovery  of  cost  of,  150. 
public  walks  and  pleasure  grounds,  226. 
sewers  bj^  local  authority,  36. 
waterworks  by  local  authority,  76. 

MAKING  of 

general  district  rates,  278. 

separate  rates  in  rural  parishes,  311. 

MANAGEIMENT  of 
allotments,  1219. 
baths  and  washhouses,  852. 
public  libraries,  1324. 
slaughter-houses,  bye-laws  as  to,  234. 
working  class  lodging-houses,  644. 

MANAGEES 

of  allotments — appointment  of,  by  sanitary  authority,  1219  ;  election  of,  by 
registered  electors,  1222  ;  power  of  parish  council  to  apply  for  election  of, 
702  ;  transfer  to  parish  council  of  powers,  &c.  of,  702. 

MANUFACTOEIES.    See  also  Factories. 

facilities  to  be  afforded  for  drainage  from,  into  sewers,  1064.  ^ 
pollution  of  streams  by  drainage  from,  1062 — 1064. 
sanitary  conveniences  for,  576,  577. 

MANITEE, 

removal  of — on  notice  by  inspector  of  nuisances,  75  ;  periodically,  76. 
MAP, 

improvement  schemes  to  be  accompanied  by,  602  ;  deposit  of,  with  confirming 

authority,  663. 
of  sewerage  system,  51. 
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MAEGAEINE  ACT,  1887, 

general  order  of  Local  Govemmeut  Board  as  to  registration  under,  1495. 
text  of,  1209—1212. 

MAEKET, 

approaches  to,  229. 

bye-laws  as  to,  232,  233,  861  ;  confirmation  of,  475. 

establishment  of,  232,  233. 

house,  construction  of,  229. 

notice  of  opening  of,  855. 

place,  provision  of,  229. 

protection  of,  232,  233,  855 — 858. 

regulation  of,  232,  233. 

removal  of,  230  n. 

rights — purchase  or  leasing  of,  229 ;  purchase,  &c.  of,  from  company,  233,  234  ; 

saving  for  existing,  229. 
sales  elsewhere  than  in,  prohibition  of,  856. 
stallages,  rents  and  tolls  for,  229,  232,  233,  860,  861. 
tolls — purchase  or  leasing  of,  229  ;  fixing  of,  232,  233,  860. 
undertaking  of  company,  purchase  of,  by  urban  authority,  233,  234. 
unwholesome  meat,  &c.,  in,  858. 

weighing  of  goods  and  carts,  858—860  ;  of  cattle,  1207,  1303. 

MAEKET  GAEDENS, 

assessment  of,  to  general  district  rate,  283  ;  to  special  expenses  rate,  311. 

MAEKETS  AND  FAIES  CLAUSES  ACT,  1847, 
definitions  in,  854,  855. 

incorporation  with  Public  Health  Act,  of  provisions  of,  232,  233. 

provisions  of,  as  to — bye-laws,  861  ;  holding  and  protection  of  market,  855 — 

858  ;  stallages  rents  and  tolls,  860,  861  ;  weighing  goods  and  carts,  858 — 

860. 

MAEKETS  AND  FAIES  (WEIGHING  OP  CATTLE)  ACTS, 
text  of  Act  of  1887. ..1207— 1209  ;  of  Act  of  1891.  ..1303— 1305. 

MEAT, 

condemnation  of,  582. 

unsound,  provisions  as  to,  136 — 140  ;  provisions  as  to,  to  apply  to  all  articles 
intended  for  food,  582. 

MEDICAL 

accommodation,  regulations  as  to  provision  of,  151. 
assistance,  temporary  supply  of,  by  local  authority,  151. 

MEDICAL  OFFICEE, 

of  Local  Government  Board,  appointment  of,  927  ;  salary  of,  455. 

poor  law — appointment  of,  as  medical  officer  of  health,  263  ;  a.ssignment  to,  of 
duty  of  assisting  medical  officer  of  health  of  united  district,  383  ;  re- 
muneration of,  for  attendance  on  vessels  under  regulations  as  to  epidemic 
diseases,  152. 

MEDICAL  OFFICEE  OF  HEALTH, 

absence  or  illness  of,  appointment  of  deputj'  in  case  of,  616. 

appointment  of — by  urban  avithority,  260,  501,  505;  by  riu-al  authority,  263, 
501,  505;  by  two  or  more  districts  jointly,  263;  by  county  council,  501  ; 
for  purposes  of  regulations  for  in'evcntion  of  ej)idemic  diseases,  152;  in 
London  for  jjurposes  of  Housing  of  Working  Classes  Act,  1890... 651. 

certificate  of ,  as  to — cleansing  and  disinfection  of  ijromises,  141 ;  nuisance  from 
offensive  trade,  134  ;  purification  of  house,  73  ;  removal  from  hospital  for 
burial  only  of  dead  body  of  infected  person,  555  ;  retention  in  house  of 
dead  body  of  infected  person,  554  ;  sanitarj^  condition  of  artizans'  dwellings 
where  exemption  from  inhabited  house  duty  claimed,  1273. 

complaint  by  householders  to,  as  to  dwelling-house  unfit  for  habitation,  618, 
619. 
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MEDICAL  OPPICEE  OF  WE AIjTIL— continued. 

of  county — may  act  for  district  council, _o01 ;  may  make  representations  under 

Part  II.  of  Housing  of  Working  Classes  Act,  1890,  when,  640. 
definition  of  term,  649. 

deputy,  appointment  and  remuneration  of,  263,  264,  616. 

disinfection  of  bedding  may  be  ordered  by,  553. 

duties  of,  may  be  prescribed  by  Local  Government  Board,  263,  505. 

duties  of,  under  Housing  of  Working  Classes  Act,  1890,  may  be  performed  by 

temporary  deputy,  651. 
expenses  of,  when  appointed  for  united  district,  383. 

inspection  by — of  dairies,  550;  of  meat  and  other  foods,  136,  140;  of  meat 

supposed  to  be  horseflesh,  1259. 
in  London  county,  to  be  deemed  medical  officer  of  local  authority  for  purposes 

of  Housing  of  Working  Classes  Act,  1890... 651. 
notice  to  be  given  to,  of  infectious  disease  in  common  lodging-house,  103. 
notification  to,  of  infectious  disease,  539 ;  how  notices  and  certificates  to  be 

sent  to,  543. 

powers  of  inspector  of  nuisances  may  be  exercised  by,  263. 
qualification  of,  263,  501,  502,  505. 

regulations  of  Local  Government  Board  as  to  (rural),  1505  ;  (urban),  1497. 
remuneration  of,  260,  263  ;  when  appointed  for  united  district,  383  ;  payment 

by  county  council  of  part  of,  504,  505. 
report  of,  to  be  sent  to  county  council,  502,  503 ;  to  be  in  writing,  652. 
representation  by — as  to  dwelling-house  unfit  for  habitation,  618 ;  as  to 

obstnictive  buildings,  624  ;  as  to  unhealthy  areas,  602  ;  default  of  medical 

officer  to  make  representation,  610. 
search  warrant  may  be  granted  to,  140. 

seizure  bj-,  of  meat  and  other  foods,  136  ;  penalty  for  hindering,  140. 

tenm-e  of  ofiice  of,  260,  263,  505. 

union  of  districts  for  appointment  of,  382,  383. 

vessels  may  be  boarded  by,  without  subjecting  to  quarantine  regulations,  783  n. 

MEDICAL  PEACTITIONER, 

appointment  of,  to  inquire  into  unhealthy  area  on  default  of  medical  officer  of 
health,  610  ;  to  act  as  medical  officer  in  execution  of  Housing  of  Working 
Classes  Act,  1890,  in  London,  651. 

certificate  of,  as  to — cases  of  infectious  disease,  539 ;  form  of  such  certificate, 
540,  1429  ;  gratuitous  supjily  of  forms  of  such  certificate,  540  ;  cleansing 
and  disinfection  of  premises,  141,  146,  554  ;  nuisance  from  offensive  trade, 
134  ;  purification  of  house,  73 ;  removal  of  body  of  infected  person  for 
burial  only,  555  ;  retention  in  house  of  dead  body  of  infected  person,  554. 

charges  of,  for  attendance  on  persons  on  vessels,  153. 

not  disqiialified  by  receipt  of  fees  for  certificates  as  to  infectious  disease,  544. 
fees  to,  for  certificate  as  to  infectious  disease,  540. 

MEDICINES, 

temporary  supply  of,  by  local  authority,  151. 

MEETINGS, 

annual,  of  urban  and  riu'al  authorities,  271,  272  7i. 

committee,  274,  774. 

joint  board,  381  ;  rules  as  to,  429,  430. 

local  authority's,  attendance  at,  of  inspectors  of  Local  Government  Board,  274. 

local  board's,  rules  as  to,  426  et  seq. 

owners  and  ratepayers.    See  Ownees  and  Eatepat3ES. 

rural  authority's,  proceedings  at,  271,  272. 

lu'ban  authority's,  271,  272.  See  also  Meetings  of  Non-Bobotjgh  Distbict 
Council. 

MEETINGS  OP  NON-BOROUGH  DISTRICT  COUNCIL, 
absence  from,  vacation  of  office  for,  743. 
annual,  chairman  to  be  elected  at,  426 ;  date  of,  428. 
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MEETINGS  OF  NON-BOEOUGH  DISTRICT  COUNCIL— co7itinued. 
application  to,  of  provisions  of  Public  Health  Act,  1875... 765. 
chairman  to  be  chosen  at,  in  absence  of  chairman  of  council,  427 ;  casting  vote 

of  chainnan  at,  427. 
not  to  be  held  on  licensed  premises,  757. 

names  of  members  present  as  well  as  voting  to  be  recorded,  427. 
questions  at,  how  to  be  determined,  428. 
quorum  at,  427. 

regulations  may  be  made  by  council  as  to,  426. 

rules  as  to,  426  et  seq. 

vacation  of  office,  by  absence  fi-om,  743. 

MEMOEANDA  OF  LOCAL  GOVEENMENT  BOAED  as  to, 
isolation  hospitals,  1437. 

certificates  under  Infectious  Disease  (Notification)  Act,  1889...  1431. 
precautions — against  cholera,  1404 ;  against  epidemic  diseases,  1431  ;  against 
small-pox,  1435. 

proceedings  under  section  9  of  Local  Government  Act,  1894,  for  compiilsory 

acquisition  of  land  for  allotments,  &c.,  1412. 
purchase  of  periodical  publications,  1373. 

MEMOEIAL, 

against  confirmation  of  order  for  compulsory  purchase  of  lands  for  allotments, 
706,  707. 

of  owner  against  requirement  of  rural  authority  to  provide  water  supply,  459  ; 
to  be  deemed  complaint  of  default  of  rui-al  authority,  when,  460. 

MEECHANT  SHIPPING  ACT,  1894, 

bye-laws  as  to  seamen's  lodging-houses,  1345. 
emigrant  runners,  provisions  as  to,  l::!48. 
passage  brokers,  provisions  as  to,  1346,  1347. 

METALLIFEEOUS  MINES  EEGULATION  ACT,  1872, 
provisions  of,  as  to  fencing  abandoned  mines,  999. 

METEE, 

gas,  provisions  of  Gas  Works  Clauses  Act,  1871,  as  to,  974,  975. 
water — may  be  supplied  by,  85  ;  repair  of,  and  charges  for  meter,  85  ;  register 
of  meter  to  be  evidence,  86  ;  penalty  for  injuring,  &c.  meter,  86. 

METEOPOLIS.    See  also  London. 
definition  of,  3,  526. 

nuisance  aiising  from  offensive  trade  within  or  without,  136. 
nuisances  existing  without,  but  caused  within,  or  vice  versa,  128,  129. 
Public  Health  Act,  1875,  not  to  apply  to,  1. 

Water  Acts,  transfer  to  Local  Government  Board  of  powers,  &c.,  under,  455. 

METEOPOLITAN  BOAED  OP  WOEKS.    See  also  London  County  Council. 
sale  to,  of  certain  London  prisons,  483. 
saving  for,  421. 

METEOPOLITAN  POLICE  DISTEICT, 
definition  of,  3  «. 

MEWS, 

removal  of  manure  periodically  from,  76. 
MIDDLESEX, 

registration  in,  of  charging  order  under  Housing  of  Working  Classes  Act 
1890... 623. 
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MILK, 

proMbition  of  supply  of,  from  dairy,  550. 
piu'veyors,  registration  of,  487. 
samples  of,  for  analysis,  1103,  1104. 
unfit  for  food,  provisions  as  to,  136 — -140. 

MILKSHOPS, 

circular  of  Local  GoTernment  Board  to  sanitary  authorities  wliere  no  dairy 

regulations  in  force,  1428. 
entry  of,  by  local  autbority,  486. 
expenses  of  local  authority  as  to,  486. 

local  authorities,  for  purposes  of  provisions  as  to,  who  are,  486. 
offences  against  order  and  regulations  as  to,  prosecution  of,  and  penalties  for, 
487. 

Orders  of  1885  and  1886  as  to,  1422,  1427. 

transfer  to  Local  Government  Board  of  powers  of  Privy  Council  as  to,  486. 

JILLLBANK  PEIriOlSr, 

sale  of,  to  Metropolitan  Board  of  Works,  483. 

MINERALS, 

under  disturnpiked  roads,  1096. 
under  highways,  vesting  of,  172  n. 
saving  for,  424. 

MINES, 

application  to  sanitary  works  of  provisions  of  Waterworks  Clauses  Act,  1847, 

as  to,  470,  471 ;  text  of  those  provisions,  873 — 875. 
construction  of,  under  sanitary  works,  471. 
fencing  of  abandoned,  998,  1227. 
pollution  of  streams  by  drainage  from,  1062—1064. 
privj^  accommodation  above  ground  at,  1227. 
sanitary  works  over,  limitation  of  right  of  support  for,  472. 
saving  for,  424. 

under  disturnpiked  roads,  1096. 
under  highways,  vesting  of,  172  n. 

under  streets,  crossed  by  telegraph  wires,  &c.,  saving  for,  570. 
MINUTE, 

books  of  local  boards,  provisions  of  accounts,  order  as  to,  1367. 
of  proceedings  of  non-borough  district  council,  evidence  of,  428 ;  of  joint 
board,  429. 

of  proceedings  of  committees,  evidence  of,  774. 

MISUSE 

of  water,  84,  880,  881,  937,  938. 

MODIFICATION 

of  improvement  schemes  under  Housing  of  Working  Classes  Act,  1890... 610. 

MONUMENTS,_ 

erection  of,  in  streets  and  public  places,  590. 
giant  of  right  to  erect  in  cemetery,  902,  904. 
removal  of,  fi-om  disused  burial  grounds,  1213. 

MOORING  PLACES, 

for  pleasure  boats,  fixing  of,  236. 

MORTGAGE, 

of  companies,  provisions  of  8  &  9  Vict.  c.  16,  as  to,  800—803,  807,  808. 
form  of,  319,  445. 

lands  in,  provisions  of  8  Vict.  c.  18,  as  to,  833 — 835. 

of  rates  and  funds  by  urban  authority,  314 ;  by  rural  authority,  315  ;  by  joint 

boards  and  port  sanitary  authorities,  324. 
receiver  may  be  appointed  on  application  of  mortgagees  under,  321. 
register  of,  320. 
sealing  of,  319. 

of  sewage  land  and  plant,  318. 
transfer  of,  320:   form  of  transfer,  446. 
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MOETMAIN, 

lands  may  be  held  witliout  licence  in,  by  local  boards  and  improvement  com- 
missioners, 26;  by  joint  boards,  380;  by  rural  district  councils,  722. 

MOETMAIN  AND  CHAEITABLB  USES  ACTS, 

application  of  sect.  6  of  Act  of  1888  to  assurances  by  deed  to  local  authorities, 
1315. 

conditions  under  which  assurances  maybe  made  to  charitable  uses,  1250,  1251 ; 

land  assured  for  charitable  uses  to  be  sold,  1305. 
definitions  in  Act  of  1888...  1253. 

exemption  from — of  assurances  for  public  park,  elementary  school,  or  public 

museiim,  227  n,  1251 ;  of  assurances  for  "working  class  dwellings,  1276. 
forfeiture  on  unlawful  assurance  or  acquisition  in  mortmain,  1249. 
grant  of  licences  in  mortmain,  1249. 
repeals  effected  by  Act  of  1888... 1253 — 1255. 

text  of  Act  of  1888. ..1249— 1255;  of  Act  of  1891. ..1305,  1306;   of  Act  of 
1892. ..1315. 

MOETUAEIES, 

bye-laws  with  respect  to,  153. 

interment  of  bodies  received  into,  153. 

provision  of,  by  local  authoritj',  153. 

removal  to,  and  burial  of  body  of  infected  person,  154. 

MUNICIPAL  COEPOEATIONS  ACT,  1882, 

application  of  parts  of,  to  elections  tinder  Local  Government  Act,  1894... 745. 
application  and  adaptation  of — to  elections  of  rural  district  councillors,  1472, 

1489,  1490  ;  to  elections  of  urban  district  councillors,  1446,  1463. 
borough  bridges,  provisions  as  to,  in,  1151,  1156. 

bye-laws  under,  for  good  government  of  borough  and  suppression  of  nuisances, 

259,  1132,  1133. 
computation  of  time  and  distance,  1152,  1153. 

corrupt  practices,  provisions  as  to,  1133,  1134.   See  also  Cohbupt  and  Illegal 

Practices. 
definitions  in,  1131,  1132. 

election  petition,  provisions  as  to,  1134 — 1150.    See  also  Election  Petition. 

inspection  of  documents  under,  1153. 

notices  on  town  hall,  1153. 

substitution  of,  in  former  Acts,  1153,  1157. 

transfer  of  powers,  &c.,  under  Local  Acts  to  corporation,  1151. 

working  men's  dwellings,  1150,  1154,  1155. 

MUNICIPAL  ELECTIONS  (COEEUPT  AND  ILLEGAL  PEACTICES)  ACT, 
1884, 

application  of,  to  elections  under  Local  Government  Act,  1894... 745. 
application  and  adaptation  of,  to  elections  of  rural  district  councillors,  1473 ;  to 
elections  of  urban  district  councillors,  1447. 

MUSEUM, 

exemption  of  assurances  for,  from  Mortmain  and  Charitable  Uses  Act,  1888... 
1251, 

provision  of,  under  Public  Libraries  Acts,  1323. 

MUSEUMS  AND  GYMNASIUMS  ACT,  1891, 
acquisition  of  land  under,  1287. 
admission  to  museum  and  gymnasiimi,  1285. 
adoption  of,  1284. 

appointment  of  officers  and  servants,  1286. 

bye-laws  and  regulations  under,  1285. 

closing  for  repairs,  1286. 

expenses  and  borrowing  under,  1286. 

provision  under,  of  museum  or  gymnasium,  1285. 

sale  of  museum  or  gymnasiiim  when  too  expensive,  1287. 

text  of,  1284—1287. 
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MUSIC  AND  DANCINa  LICENCES, 
duration  of,  597. 

granting  of,  596,  597  ;  granting  of,  for  fourteen  days,  598. 
notice  to  be  given  of  intended  application  for,  597  ;  no  notice  required  on  appli- 
cation for  renewal  of,  596  ;  notice  of  licensing  to  be  affixed  to  premises,  598. 
penalty  for  using  j)remises  -without,  597  ;  for  breach  of,  598. 
premises  not  to  be  used  "without,  596. 
registration  of,  596.  ^ 
transfer  of,  597. 


NAME, 

corporate,  of  Improvement  Commissioners,  26 ;   of  local  board,  26 ;  of  rural 

district  council,  722. 
of  district  council,  change  of,  752. 

of  local  authority  need  not  be  proved  in  proceedings,  350. 

of  owners  and  occupiers  need  not  be  stated  in  notices,  orders,  &c.,  359  ;  in  pro- 
ceedings against  nuisances,  338  ;  in  proceedings  under  Part  II.  of  Housing 
of  Working  Classes  Act,  1890... 639;  in  rates,  when  unknown,  300. 

NAMINQ 

of  streets,  223,  888. 

NAVIGATION 

rights,  saving  for,  415 — 419. 

NEGLECT 

of  local  authority  to  remove  house  refuse  or  cleanse  privy,  &c.,' penalty  for,  71. 
NEW 

buildings — ^bye-laws  as  to,  204, 205, 578;  continuing  offence  against  bye-laws  as 
to,  217  ;  pulling  down  or  removal  of,  when  contrary  to  bye-laws,  205,  217  ; 
retention  of  plans  of,  by  local  authority,  216  n  ;  what  to  be  deemed  to  be, 
222. 

house,  prohibition  of  occupation  of,  without  drains,  57 ;  without  supply  of 
water,  461. 

streets — bye-laws  with  respect  to,  204,  205 ;  cases  deciding  what  are,  206  n — 
211  n ;  continuing  offence  against  bye-laws,  as  to,  217  ;  purchase  by  autho- 
rity of  premises  for,  201 ;  removal  of  works  contrary  to  bye-laws,  205,  217; 
width  of,  meaning  of  term  "width,"  217  n. 

NEWSPAPER,  .... 

member  of  district  council  not  disqualified  by  interest  in,  742. 

NOMINATED 

guardians,  abolition  of,  715. 

members  of  urban  authority,  abolition  of,  719. 

NOMINATION, 

of  candidates  regulated  by  rules  under  Local  Government  Act,  1894. . .  744 ;  rela- 
tion of  nomination  to  election,  746  ;  nomination  included  in  term  election, 
765. 

of  candidates — at  election  of  rural  district  councillors,  1467 ;  at  election  of  urban 

district  councillors,  1441. 
of  members  of  rural  sanitary  authority  by  Local  Government  Board,  27 ;  of 

members  of  rui'al  district  council,  721,  722. 
paper,  electors  not  to  subscribe  in  more  than  one  parish  or  ward,  744  ;  offences 

in  relation  to,  745. 

NOTICE, 

of  adoption  of  private  streets,  198,  589,  689,  690. 

of  adoption  of — Infectious  Disease  (Notification)  Act,  1889... 541;  Infectious 
Disease  (Prevention)  Act,  1890... 549;  Museums  and  Gymnasiums  Act, 
1891. ..1285;  Public  Health  Acts  Amendment  Act,  1890. . .561  ;  Public 
Libraries  Act,  1892. ..1335;  Private  Street  Works  Act,  1890. ..680. 
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liJOTlCE— continued.  _  ! 

of  appeals  to  quarter  sessions,  363  et  seq. 

of  appointment  of  overseers  to  be  given  to  guardians,  700,  748. 

of  audit,  326,  754,  923,  1381. 

by  auditor  to  person  surcharged,  942. 

authentication  of,  358. 

as  to  claims  of  owners  and  proxies,  form  of,  446. 
destruction  or  defacement  of,  penalty  for,  592. 

of  election  of  urban  district  councillors,  1441,  1448 ;  of  election  of  rui'al  district 

councillors,  1467,  1475. 
of  extension  of  definition  of  infectious  disease  under  (Notification)  Act,  1889... 

542. 

under  Housing  of  "Working  Classes  Act,  1890... 653,  654 ;  confirming  authority 
may  prescribe,  617 ;  may  dispense  with,  in  certain  cases,  617  ;  requiiing 
premises  to  be  made  fit  for  habitation,  form  of,  676 ;  text  of  general 
order  of  Local  Grovernment  Board  prescribing,  1492. 

of  improvement  scheme  dealing  with  unhealthy  areas,  publication  and  service 

of  infectious  disease  in  common  lodging-house,  183,  584  ;  of  infectious  disease 

to  be  sent  to  medical  officer  of  health,  539. 
by  inspector  of  nuisances  as  to  removal  of  filth,  75. 

of  intention  to — apply  for  confirmation  of  bye-laws,  257,  568 ;  connect  drain 
with  sewer,  51  ;  to  construct  sewage  works  without  di.strict,  61,  62;  to 
construct  reservoir,  80  ;  to  make  general  district  rate,  279  ;  to  take  fifteen 
or  more  houses  under  Housing  of  Working  Classes  Act,  1890... 609. 

inviting  tenders  for  contracts,  238. 

of  local  inquiry  as  to  scheme,  &c.  under  Part  I.  of  Housing  of  Working  Classes 
Act,  1890. ..611. 

of  meeting  at  which  proposal  to  be  considered  to  adopt — Infectious  Disease 
(Notification)  Act,  1889... 541 ;  Infectious  Disease  (Prevention)  Act,  1890... 
649;  Museums  and  Gymnasiums  Act,  1891...  1285;  Public  Health  Acts 
Amendment  Act,  1890.  ,561 ;  Private  Street  Works  Act,  1892. ..680. 

of  meeting  of  owners  and  ratepayers,  439. 

as  to  new  streets  and  buildings,  bye-laws  may  provide  for,  205 ;  authority  to 
approve  or  disapprove  within  month  after  notice,  217. 

of  objection  to  construction  of  sewage  works  without  district,  62,  63 ;  to  con- 
struction of  reservou-,  81. 

as  to  orders  under  section  57  of  Local  Government  Act,  1888,  order  of  Local 
Government  Board  prescribing,  1388. 

to  overseers  of  apportionment  of  expenses  common  to  two  or  more  contributory 
places,  309. 

on  owners,  lessees,  and  occupiers — of  lands  proposed  to  be  compidsorily 
acquu'ed,  246 ;  of  lands  proi^osed  to  be  acquired  compulsorily  under 
Part  I.  of  Housing  of  Working  Classes  Act,  1890... 603  ;  under  Part  11.  of 
that  Act,  628  ;  as  to  proceedings  for  compulsory  acquisition  of  lands  for 
allotments,  704. 

to  owner — of  infectious  disease,  on  determination  of  tenancj',  554 ;  of  proposal 
to  make  demolition  order,  620  ;  as  to  certain  works  under  Towns  Improve- 
ment Clauses  Act,  1847... 723  ;  requiring  disinfection  of  bedding,  &c.,  553  ; 
requiring  provision  of  water  .sujiply  to  house  in  rural  district,  457,  463. 

to  owner  or  occupier — of  intention  to  construct  sewer  through  his  lands,  38  ; 
of  intention  to  enter  on  lands,  400 ;  requiring  cleansing  and  disinfection 
of  premises  or  articles,  141,  552,  553;  requiring  drainage  of  undrained 
house,  54  ;  requiring  paving,  &c.  of  private  street,  176 ;  form  of  such 
notice,  445  ;  requiring  provision  of  privy  or  ashpit  accommodation,  64,  66  ; 
requiring  provision  of  sanitary  conveniences  to  manufactory  or  workshop, 
576  ;  requiring  purification  of  house,  73 ;  requiring  sujiply  of  water  to 
house,  88,  457  ;  requiring  works  for  removal  of  nuisance  created  bydi'ains, 
piivies,  &c.,  68. 

to  parish  council — of  adoption  of  plan  for  sewage  or  water  supjily,  714 ;  of  pro- 
posal to  alter  area  of  parish,  734. 
as  to  periodical  removal  of  manure,  &c.,  76. 
of  poll  of  owners  and  ratepayers,  433,  434. 
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T^OTIGI^— continued. 
printing  of,  358. 

of  prohibition  of  supply  of  milk  to  be  given  to  sanitary  authority,  county 

council  and  Local  Government  Board,  550. 
of  proposal  to  alter  boundary  of  county,  district,  or  parish,  517,  1388. 
of  purport  of  provisional  orders  to  be  advertised,  391;  of  purport  of  order  of 

county  council  altering  boundaries,  518,  1388. 
of  reconstruction  scheme  dealing  with  unhealthy  houses,  628. 
reqixii'ing — abatement  of  nuisance,  115 ;  form  of  such  notice,  441 ;  alteration  of 

situation  of  gas  or  water  pipes  in  streets,  200  ;  removal  of  stagnant  water 

from  dwelling-house,  74. 
service  of — mode  of,  359 ;  under  Part  II.  of  Housing  of  Working  Classes  Act, 

1890... 639;  on  local  authority  under  Housing  of  Working  Classes  Act, 

1890. ..654. 
to  treat  under  8  &  9  "Vict.  c.  18... 812. 

of  undertaking  in  respect  of  which  lands  proposed  to  be  taken  compulsorily, 
246. 

to  water  company  having  parliamentary  powers  of  proposal  to  construct  water 
works,  79. 

NOTICE  BOAEDS, 

penalty  for  destroying  or  defacing,  401. 

NOTIFICATION,  _ 

of  infectious  disease,  539  ;  saving  for  local  Act  provisions  as  to,  545 ;  general 
order  of  Local  Government  Board  prescribing  form  of  certificate  for, 
1429. 

NOXIOUS 

matters,  removal  of,  on  notice  by  inspector  of  nuisances,  75. 


NUISANCE  from 

accumulations,  108. 
animals,  108. 
ashes,  72. 
ashpits,  68,  108. 
cemetery,  900. 
cesspool,  68,  108. 
chimney,  108. 
ditches,  108. 
drains,  68,  108,  573. 
dust,  72,  108. 
earth  closets,  68. 
factories,  108. 
filth,  72. 

fireplace  or  furnace,  108. 
gas,  866,  867. 
house  refuse,  72. 

infectious  diseases  hospital,  110  n. 
manure,  75. 

offensive  trade,  134 — 136. 
overcrowding,  108. 
overflow  from  cesspool,  «&c.,  74. 
pigsty,  74. 


NUISANCE  from — continued. 
pool,  108. 
privies,  68,  108. 
rubbish,  72. 

sanitary  convenience  used  in  com- 
mon, 576. 

sewage  disposal  works,  58,  61, 109  w. 

sewers,  50. 

slaughter-house,  134. 

smoke,  108,  115. 

snow,  filth,  &c.,  72. 

in  streets,  235,  908—914. 

swine  keeping,  74. 

tents  or  vans,  484. 

unfenced  or  disused  coal  shafts  and 
quarries,  114  n. 

urinal,  108. 

vapours  from  factories,  &c.,  108. 
on  village  greens,  114  n, 
water  dripping  from  railway  bridge, 
109. 

water-closets,  68. 
watercourse,  75,  108. 


NUISANCES, 

abatement  of  certain,  74. 

abatement  of— duty  of  local  authority  as  to,  115 ;  notice  requiring,  to  be  given 
by  local  authority,  115;  form  of  such  notice,  441;  complaint  to  justice 
on  non-compliance  with  such  notice,  119 ;  order  of  Court  as  to,  120 ;  form 
of  order  of  Court,  442 ;  penalty  for  contravention  of  order,  122 ;  sale  of 
materials  removed  by  local  authority  in  execution  of  order,  123;  proceed- 
ings for,  in  superior  Court,  128 ;  proceedings  for,  when  caused  by  several 
persons,  338. 
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bye-laws  under  Municipal  Corporations  Act  for  prevention  and  suppression  of, 

259,  1132,  1133. 
cause  of,  arising  without  district,  128. 
complaint  as  to,  by  individuals,  126. 

costs  and  expenses  of  local  authority  in  executing  provisions  as  to,  125. 

definition  of,  liable  to  be  dealt  with  summarily,  108  et  seq. 

entry  upon  premises  to  examine  into,  124. 

examination  of  di'ains,  privies,  &c.  on  complaint  of,  68,  573. 

information  as  to,  to  local  authority,  115. 

inspection  of  district  for  detection  of,  115. 

penalty  for  certain,  74. 

police  officers  may  be  empowered  to  take  proceedings  against,  127. 
powers  of  parish  council  as  to,  703. 

recurrence  of,  complaint  to  justice  as  to,  119;  order  of  Court  as  to,  120;  form 
of  order  of  Court  as  to,  442  ;  penalty  for  non-compliance  with  order,  122  ; 
proceedings  as  to,  when  nuisance  caused  by  several  persons,  338. 

saving  for  other  remedies  against,  130. 

on  ships,  129,  130,  477. 

in  streets,  235,  908—914. 

NUMBEEING, 

of  houses,  223,  888. 

NUESEEY  GEOUNDS, 

assessment  of,  to  general  district  rate,  283;  to  special  expenses  rate,  311. 


OBJECTIONS  to 

accoimts,  powers  of  owner  and  ratepayer  to  make,  at  audit,  327. 

constitution  of  local  government  district,  375. 

construction  of  reservoir,  81. 

private  street  works,  683 — 685,  687. 

private  street  being  made  highway,  198,  590. 

sewage  works  without  district,  62,  63. 

validity  of  vote  for  resolution  as  to  constitution  of  local  government  districts, 
375,  376. 

OBSCENE 

books  and  pictures,  penalties  in  connection  with,  913. 
OBSTEUCTING 

execution  of  Public  Health  Act  generally,  401 ;  execution  of  Housing  of 
Working  Classes  Act,  1890. .  .639,  640,  654 ;  execution  of  order  for  removal  to 
hospital  of  infectious  disease  patient,  143 ;  execution  of  order  for  removal 
or  burial  of  body,  154. 

officer — in  executing  provisions  as  to  tents  and  vans,  484 ;  in  executing  search 
warrant  or  inspecting  meat,  140. 

OBSTEUCTION  of 

highways,  costs  of  proceedings  as  to,  491  n. 

right  of  way,  powers  of  county,  district,  and  parish  councils,  as  to,  725,  726, 
street — incorporation  of  provisions  of  10  &  11  Vict.  c.  89,  as  to,  235;  text  of 

those  provisions,  908 — 914;  incorporation  of  provisions  of  10  &  11  Vict. 

0.  34,  as  to  removal  of,  223;  text  of  those  provisions,  888 — 891. 

OBSTEUCTIVE  BUELDINGS, 

apportionment  among  adjoining  buildings  of  increased  value  caused  by  demoli- 
tion of,  626. 

compensation  for  demolition  of,  or  purchase  of  site  of,  625,  626. 
copy  of  representation  and  report  as  to,  to  be  sent  to  owner,  625. 
order  for  demolition  of,  625  ;  appeal  against  order,  625. 
powers  of  county  councils  as  to,  634,  635. 
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OBSTRUCTIVE  BUILDINGS— conimwecZ. 

purcliase  of  site  of,  by  local  authority,  625,  626. 
report  as  to,  624. 

representation  as  to,  624  ;  by  parish  council,  701. 

site  of,  may  be  retained  by  owner,  625  ;  utilization  of  site  of,  627. 

OCCUPATION  of 

cellar  dwellings,  definition  of,  99 ;  prohibition  of,  97. 
existing  cellar  dwellings,  conditions  of,  97. 
house  without  drains,  prohibition  of,  57. 

new  dwelling-house  in  rural  district  without  sufficient  water  supply,  prohibition 
of,  461. 

OCCUPIER, 

ashpit  may  be  reqmred  to  be  provided  by,  63,  64. 
cleansing  and  disinfection  of  premises  by,  141,  551,  552. 
compensation  may  be  paid  to,  for  expenses  of  removal,  651. 
costs  of,  in  opposing  improvement  schemes,  605,  606. 

deduction  from  rent  of  proportion  of  private  improvement  rates  paid  by,  292 ; 

of  rentcharge  paid  by,  in  respect  of  private  improvement  expenses,  322. 
definition  of,  545. 

description  of — in  notices,  orders,  &c.,  359;  in  proceedings  against  nuisances, 
338  ;  in  ijroceedings  under  Part  II.  of  Housing  of  Working  Classes  Act, 
1890... 639  ;  in  rates,  when  unknown,  300. 

drainage  of  houses  by,  power  to  enforce,  54.  .  .  .. 

of  factory  may  be  required  to  provide  privy  accommodation,  66. 

notice  to  be  given  to — of  intention  to  construct  sewer  through  his  lands,  38 ;  of 
intention  to  enter  on  lands,  400 ;  of  intention  to  take  fifteen  or  more  houses 
under  Housing  of  Working  Classes  Act,  1890... 609;  of  intention  to  con- 
struct sewage  works  without  district,  62 ;  of  lands  proposed  to  be  acquired 
compulsorily,  246,  603,  628  ;  as  to  proceedings  for  compulsory  acquisition 
of  lands  for  allotments,  704. 

nuisance  may  be  required  to  be  abated  by,  115. 

objection  by,  to  sewage  works  without  district,  62. 

paving,  &c.  of  private  streets  by,  power  to  compel,  176. 

penalty  on,  for  refusing  to  state  or  misstating  name  of  owner,  401 ;  for  pre- 
venting owner  executing  works,  401. 
of  polluted  well,  proceedings  against,  96. 
private  improvement  rate  may  be  redeemed  by,  293. 
privy  accommodation  may  be  required  to  be  provided  by,  63,  64. 
purification  of  house  by,  power  to  enforce,  73. 
rating  of,  instead  of  owner,  to  general  district  rate,  282,  283. 
recovery  from,  of  costs  and  expenses  recoverable  from  owner,  125,  341,  342. 
repair  by,  of  vaults,  &c.  under  streets,  586. 
right  of,  to  connect  drain  with  sewer,  51. 

service  on,  of  copy  of  compulsory  purchase  order,  247,  704  ;  of  notices,  orders, 
&c. ,  359 ;  of  Provisional  Order  confirming  improvement  scheme,  605 ;  of 
notice  of  scheme  for  reconstruction  of  unhealthy  houses,  628. 

successive,  rating  of,  to  general  district  rate,  283. 

supply  of  water  may  be  required  to  be  provided  by,  88. 

without  district,  right  of,  to  use  of  sewers,  53. 

works  for  removal  of  nuisance  created  by  drains,  privies,  &c.  may  be  required 
to  be  made  by,  68. 

OPFENCES.    See  also  Penalty. 

against — bye-laws  as  to  streets  and  buildings,  217  ;  what  is  a  continuing 

offence,  217;  bye-laws  as  to  wires,  568;  Hoasing  of  Working  Classes 

Act,  1890... 654;  Infectious  Disease  (Prevention)  Act,  1890... 537,  538; 

licences  as  to  music  and  dancing,  598 ;  provisions  as  to  hoardings,  585 ; 

provisions  as  to  means  of  ingress  and  egress,  587 ;  provisions  as  to  safety 

of  platforms,  &c.,  588. 
against  orders  and  regulations  as  to  dairies,  cowsheds,  and  milkshops,  487. 
against  Public  Health  Acts  Amendment  Act,  1890,  prosecution  of,  563. 
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OFF'ENC'ES— continued. 

at  elections.   See  Corrupt  aitd  Illegal  Practioes. 
prosecution  of,  summarily,  333. 
under  Sale  of  Food  and  Drugs  Acts,  1007—1010. 
under  Tramways  Act,  1870... 964,  965. 

OFPENSIVE 

ditches  or  watercourses,  cleansing  of,  75. 

matter,  buildings  not  to  be  erected  on  ground  filled  up  with,  580. 

matters,  removal  of,  on  notice  by  inspector  of  nuisances,  75  ;  bye-laws  as  to 

removal  of,  580,  581. 
trades — bye-laws  as  to,  134  ;  nuisances  arising  from,  134,  135, 136  ;  restriction 

on  establishment  of,  131. 

OFPICE, 

definition  of  term,  529. 

OFPICEES, 

compensation  of,  for  loss  of  office  or  emoluments,  408  ;  provisions  of  Local 
Government  Act,  1894,  as  to,  768,  769. 

disqualification  of,  for  office  as  member  of  authority,  739. 

existing,  provisions  of  Local  Government  Act,  1894,  as  to,  768. 

of  local  authority — 260 — 271 ;  accountability  of,  269 ;  audit  of  accounts  of,  331, 
754 ;  ajipearance  of  local  authority  in  proceedings  by,  349 ;  contracts 
of,  with  local  authoritj',  265,  481 ;  corruption  in  office  by,  535  ct  seq. ; 
defaulting,  summary  proceedings  against,  269,  270  ;  entry  on  premises  by, 
124,  400;  penalty  on,  for  taking  fee  or  reward  under  colour  of  office,  265, 
476  ;  protection  of,  from  personal  hability,  352  ;  protection  of,  when  acting 
in  execution  of  statutory  or  other  public  duty,  692  et  seq. ;  saying  for 
existing,  414  ;  security  to  be  given  by,  when,  267. 

parochial  committees  not  to  appoint,  274  n. 

of  rural  authority,  appointment  of,  263. 

union,  grants  by  county  councils  towards  cost  of,  506. 

of  urban  authority — appointment  of,  260 ;  regulations  as  to  duties  and  conduct 
of,  260 ;  remuneration  of,  260 ;  tenure  of  office  of,  260. 

OFFICES, 

parochial,  provision  of,  by  parish  council,  701. 
rural  authority  may  use  offices  of  guardians,  755. 
of  urban  authority,  provision  of,  271. 

OFFICIAL 

representation  as  to  unhealthy  areas — appeal  of  ratepayers  to  confirming 
authority  on  default  of  medical  officer  to  make,  610  ;  inqmry  by  confirming 
authority  into,  611;  inquiry  by  confirming  authority  on  refusal  of  local 
authority  to  make  scheme  after,  606;  making  of,  601,  652  ;  by  whom  to 
be  made,  602  ;  limit  of  area  in  London  to  be  dealt  with  in,  648. 

sanction,  issue  of  loans  under,  1025. 

OMNIBUS.    See  also  Conveyance,  Public. 
bye-laws  as  to,  1261,  1262. 

certain  provisions  as  to  hackney  carriages  to  apply  to,  1261. 
conductor  of,  included  in  term  driver,  1261. 
definition  of,  1260. 

OPEN  SPACES, 

acqmsition  and  holding  of,  by  local  authority,  1072,  1213. 

application  of  Acts  to  spaces  partly  within  and  partly  without  district,  1275. 

appropriation  by  sanitary  authority  of  land  for,  1214. 

bye-laws  as  to,  1114,  1214  ;  bye-laws  as  to  paving  of,  578. 

compensation  for  injm'iously  affecting  interests  in,  1114. 

dedication  as,  of  site  of  obstructive  building,  627. 

duties  of  local  authority  as  to,  1113,  1213. 

expenses  of  sanitary  authority  as  to,  1214. 

free  gifts  of  land  for,  1214. 
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OPEN  BFACm— continued. 

improvement  and  regulation  of,  by  parisli  councils,  703. 
maintenance  and  protection  of,  1073. 

right  of  entry  to,  may  be  conveyed  to  local  authority,  1073,  1213. 
in  squares  or  streets,  protection  of,  933,  934. 

text  of  Metropolitan  Act  of,  1877. ..1072 ;  of  Metropolitan  Act  of  1881. ..1110— 

1114;  of  Act  of  1887...  1212;  of  Act  of  1890...  1274. 
transfer  of,  to  local  authority,  1111 — 1113,  1213 ;  when  held  by  trustees,  1274, 

1275. 

OPPOSITION  to, 

BiU  in  Parliament,  by  local  authority,  consents  and  approvals  required  to, 

1001,  1002. 
Provisional  Orders,  costs  of,  393. 

Provisional  Order  confirming  improvement  scheme,  costs  of  owners,  &c.  in 

relation  to,  605,  606. 
Provisional  Order  under  section  24  of  EaUway  and  Canal  Traffic  Act,  1 888,  by 

urban  authority,  1284. 

OECHAEDS, 

rating  of,  to  general  district  and  special  expenses  rates,  548. 

OEDEES.   See  also  GENERAii  Oedees,  Eegulations  Am>  Eules. 

closing,  under  Part  II.  of  Housing  of  Working  Classes  Act,  1890 — county 

council  may  obtain,  when,  634,  635;  definition  of,  618;  form  of,  676; 

penalty  for  non-comphance  with,  620  ;  proceedings  by  local  authority  to 

obtain,  619,  620,  673,  674;  service  of,  620. 
in  Council,  confirming  regulations  as  to  stock,  600. 

of  county  council  generally — copy  of,  to  be  sent  to  Local  Government  Board 
and  Board  of  Agriculture,  when,  763 ;  for  amending  previous  scheme  or 
order,  520 ;  under  Local  Grovernment  Act,  1888,  matters  which  may  be 
provided  for,  in,  519,  520. 

of  county  council,  as  to — alteration  of  area  or  definition  of  boundary  of  urban 
or  rvu'al  districts  or  jjarishes,  516,  517 ;  areas  and  boundaries,  time  for 
petitioning  against  and  vahdity  of,  on  confirmation,  736 ;  areas  and  boun- 
daries, how  notice  of,  to  be  given,  and  copies  supplied,  518, 1388 ;  alteration 
of  area  in  which  adoptive  Act  in  force,  750 ;  charities  or  custody  of  docu- 
ments of  parishes  divided  by  Local  Government  Act,  1894... 734;  the 
compulsory  acquisition  of  land  by  parish  councils  or  for  allotments, 
705 — 708  ;  the  constitution  of  isolation  hospital  district,  1341 ;  limiting 
time  for  performance  of  duty  by  defaulting  district  council,  714;  post- 
poning transfer  to  rural  district  council  of  highway  powers,  723  ;  retire- 
ment of  guardians,  719  ;  retirement  of  urban  district  councillors,  720. 

generally — authentication  of,  358 ;  not  to  be  quashed  for  want  of  form,  or  to 
be  removed  into  High  Coui't,  350 ;  mode  of  service  of,  359 ;  may  be  printed 
or  written,  358. 

of  justice,  for — burial  of  dead  body,  555;  destruction  of  unsound  meat,  &c., 
138,  582  ;  detention  in  hospital  of  infected  person  without  proper  lodging, 
556  ;  entry  of  local  authority  on  premises,  124,  126  ;  form  of  such  order, 
444 ;  removal  of  infected  person  to  hospital,  143 ;  removal  to  mortuary 
and  burial  of  body  of  infected  person,  154,  155. 

of  local  authority,  for — demolition  of  dwelling-house  unfit  for  habitation,  620, 
621,  653 ;  demolition  of  obstructive  building,  625,  653 ;  execution  of  works 
to  render  dwelling-house  fit  for  habitation,  621 ;  prohibiting  supply  of 
milk  from  dairy,  550. 

of  Local  Government  Board  generally — finality  of,  389 ;  publication  of,  389, 
456;  matters  which  may  be  provided  for  in,  imder  Local  Government 
Act,  1888... 519,  520. 

of  Local  Government  Board,  as  to  areas,  boundaries  and  districts — altering  areas, 
general  provisions  as  to,  376,  377 ;  altering  boundaries  of  electoral  division, 
516 ;  confirming  order  of  county  council  as  to  areas  and  boundaries,  518  ; 
constituting  local  government  district  in  pursuance  of  resolution  of  owners 
and  ratepayers,  373  ;  constituting  port  sanitary  authority,  384 ;  dissolving 
special  drainage  district,  371;  settling  boundaries  of  places,  373,  379; 
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OEDEES — continued. 

of  Local  Government  Board,  as  to  areas,  &c. — continued. 

uniting  districts  for  purposes  of  appointment  of  medical  ofificer  of  health, 
382,  383  ;  as  to  validity  of  vote  for  resolution  for  constituting  local  govern- 
ment district,  375,  376. 

of  Local  Grovernment  Board — allowing  or  disallowing  sewage  works  without 
district,  63 ;  allowing  or  disallowing  construction  of  reservoir,  81  ;  as  to 
appointment  of  charity  trustees  in  urban  district  divided  into  wards,  731 ; 
awarding  compensation  for  loss  of  ofE.ce  or  emoluments,  408  ;  combining 
authorities  for  purposes  of  prevention  of  epidemic  diseases,  153;  as  to 
compulsory  acquisition  of  lands  for  allotments  or  by  parish  council,  705 — 
708  ;  conferring  upon  urban  district  council  or  other  repiresentative  body 
power  of  appointing  overseers  or  assistant  overseers,  or  powers,  &c.  of 
overseers  or  parish  council,  or  powers  of  vestry  under  Poor  Bate  Assess- 
ment and  Collection  Act,  1869... 730 — 732;  determining  appeal  against 
apportionment  of  expenses  common  to  two  or  more  contributory  places, 
309 ;  determining  ajipeal  as  to  private  improvement  expenses,  360 ; 
determining  appeal  by  owner  against  requirement  of  rural  authority  as  to 
supply  of  water,  460 ;  as  to  expenses  of  executing  duty  of  defaulting 
authority,  394,  395 ;  fixing  scale  of  charges  for  water  supply,  88,  462  ; 
investing  rural  authority  with  urban  powers,  378,  562,  681,  725  ;  as  to 
joint  appointment  of  medical  officer  of  health  or  inspector  of  nuisances, 
263  ;  limiting  time  for  performance  of  duty  by  defaulting  authority,  394  ; 
sanctioning  scheme  of  reconstruction  under  Part  LI.  of  Housing  of  Work- 
ing Classes  Act,  1890... 628. 

provisional.    See  Provisional  Orders. 

of  summary  jurisdiction  court — appeal  to  quarter  sessions  fi-om,  363  et  seq. ;  as 
to  apportionment  of  cost  of  works  of  water  supply  to  more  than  one  house, 
460 ;  authorisiag  execution  by  rural  authority  of  works  of  water  supply  to 
house,  459 ;  for  cleansing  of  offensive  ditch,  75  ;  for  closing  cellar  dwellings, 
99 ;  for  closing  dwelling-house  unfit  for  habitation,  121,  122,  619,  620, 
676;  for  closing  house  on  two  convictions  for  overcrowding,  129;  for 
closing  polluted  well,  96  ;  for  commitment  of  defaulting  officer,  270 ;  as  to 
dangerous  telegraph,  &c.  wire  exempted  from  bye-laws,  569 ;  authorising 
entry  on  lands,  400  ;  as  to  nuisances,  120,  122,  123,  127  ;  form  of  order  as 
to  nuisances,  441,  442  ;  as  to  nuisance  from  offensive  trade,  134;  as  to 
occupation  of  house  on  refusal  of  r\aral  authority  to  give  certificate  as  to 
water  supply,  461  ;  for  payment  of  rates,  339 ;  requiring  occupier  to 
permit  owner  to  execute  works,  401 ;  form  of  such  order,  444. 

OENAMENTAL  GEOUNDS, 

in  squares  or  streets,  protection  of,  933. 

OVEECEOWDING 

of  house,  108  ;  closing  of  house  on  two  convictions  for,  129. 
of  tent  or  van  used  for  habitation,  484. 

OVEESEEES, 

accounts  of,  for  purposes  of  Public  Health  Act,  audit  of,  331. 

appeal  of,  against  apportionment  of  expenses  of  works  common  to  two  con- 
tributory places,  309. 

appointment  of — by  parish  council,  700 ;  by  urban  district  council  or  other 
body  in  urban  district,  730,  731 ;  by  guardians  on  failme  of  parish  or 
urban  district  council  to  notify,  748. 

appointment  of  trustees  of  parochial  charity  in  place  of,  711. 

churchwardens  to  cease  to  be,  in  rural  parish,  700. 

of  contributory  places  not  co-extensive  with  parish,  who  to  be,  311. 

deposit  with,  of  bye-laws  of  rural  authority,  258. 

notice  to  be  given  to,  of  intention  to  construct  sewage  works  without  district,  62. 
objection  by,  to  sewage  works  without  district,  62. 

powers  of — may  bo  conferred  on  urban  district  council  or  other  representative 
body,  730  ;  with  respect  to  special  expenses  and  separate  rates,  311. 

precept  to — for  contribution  to  expenses  of  rui-al  authority,  310,  311;  recovery 
by  rural  authority  of  sums  due  under,  313. 

transfer  to  parish  council  of  certain  powers  of,  701. 
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OWNERS, 

adoption  of  private  streets  may  be  required  by,  on  execution  of  private  street 
works,  690. 

appeal  of — as  to  expenses  recoverable  summarily,  and  of  private  improvement 
expenses,  360 ;  against  requirement  of  rural  authority  as  to  supply  of 
water,  459,  460. 

apportionment  upon — of  expenses  of  constructing  new  sewer,  54 ;  of  costs  of 

private  street  works,  176,  682,  686,  687. 
asbpit  may  be  required  to  be  provided  by,  63,  64. 
borrowing  by  limited,  for  purposes  of  private  street  works,  689. 
claims  of,  to  be  entered  on  register,  433 ;  form  of  claim,  447 ;  notice  as  to 

making  of  claims,  form  of,  446. 
cleansing  and  disinfecting  of  premises  by,  141,  551,  552. 

compensation  of,  for  loss  or  damage  sustaiaed  by  alteration  of  building  line  in 
street,  201. 

costs  of,  in  opposing  improvement  schemes,  605,  606. 

definition  of,  6—11 ;  for  purposes  of  resolutions  of  owners  and  ratepayers,  430; 

for  purposes  of  Part  II.  of  Housing  of  Working  Classes  Act,  1890... 617. 
description  of — in  notices,  orders,  &c. ,  359  ;  in  proceedings  against  nuisances, 

338  ;  in  proceedings  under  Part  II.  of  Housiag  of  Working  Classes  Act, 

1890... 639;  in  rates,  wben  unknown,  300. 
drainage  of  bouses  by,  power  to  enforce,  54. 

of  dwelling-bouse — not  in  receipt  of  rents  and  profits  may  require  notice  of 
proceedings  under  Part  II.  of  Act  of  1890  to  be  given  to  owner  in 
receipt,  637,  638 ;  execution  by,  of  works  under  Part  II.  of  Act  of  1890 
wbere  owner  proceeded  against  has  made  default,  638. 

execution  of  works  by,  penalty  on  occupier  for  preventing,  401. 

of  factory  may  be  required  to  provide  privy  accommodation,  66. 

grant  to,  of  charges  by  way  of  annuity  on  completion  of  works  for  rendering 
dwelling-house  fit  for  habitation,  622 — 624. 

name  of,  penalty  on  occupier  for  refusing  to  state,  or  misstating,  401. 

notice  to  be  given  to,  of — infectious  disease  on  determination  of  tenancy,  554  ; 
intention  to  construct  sewer  through  his  lands,  38  ;  intention  to  enter  on 
lands,  400  ;  intention  to  construct  sewage  works  without  district,  62 ; 
improvement  schemes,  603  ;  lands  proposed  to  be  acquired  compulsorily, 
246,  603,  628  ;  proposal  to  make  demoHtion  order,  620 ;  proceedings  for 
compulsory  acquisition  of  land  for  allotments,  704. 

nuisance  may  be  required  to  be  abated  by,  115. 

objection  by — to  sewage  works  without  district,  62;  to  private  street  becoming 

highway,  198,  690. 
paving,  &c.,  of  private  streets  by,  power  to  compel,  176. 
of  polluted  well,  proceedings  against,  96. 

private  improvement  rate  may  be  redeemed  by,  292.  .  J 

privy  accommodation  may  be  required  to  be  provided  by,  63,  64. 

of  public  conveyances,  penalty  on,  for  failure  to  disinfect,  146,  556. 

piu'ification  of  house  by,  power  to  enforce,  73. 

rating  of  occupier  instead  of,  to  general  district  rate,  282,  283. 

recovery  fi-om,  by  local  authority,  of  expenses,  341,  342. 

recovery  from  occupier  of  costs  and  expenses  recoverable  from,  125,  341,  342. 

repair  by,  of  vaults,  &c.,  under  streets,  586. 

remedies  of,  for  breach  of  covenants,  &c.,  not  to  be  prejudiced  by  proceedings 

under  Part  II.  of  Housing  of  Working  Classes  Act,  1890... 639. 
retention  by,  of  site  of  obstructive  building,  625. 
right  of,  to  connect  draia  with  sewer,  51. 

service  on,  of — compulsory  purchase  order,  247,  704;  notices,  orders,  &c.,  359; 

provisional  order  confirming  improvement  scheme,  605  ;  notice  of  scheme 

for  reconstruction  of  unhealthy  buildings,  628  ;  representation  and  report 

as  to  obstructive  building,  625. 
supply  of  water  to  house  may  be  required  to  be  provided  by,  87,  88 ;  in  rural 

district,  457. 

voting  of,  when  also  ratepayer,  432  ;  personally  or  by  proxy,  433. 
without  district,  right  of,  to  use  of  sewers,  53. 

works  for  removal  of  nuisance  created  by  drains,  privies,  &c.,  may  be  required 
to  be  made  by,  68. 
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OWNERS  AND  EATEPATEES, 

appeal  of,  as  to  validity  of  yote  for  constitution  of  local  government  district, 

375,  376. 
attendance  of,  at  audit,  327. 
consent  of,  to  provision  of  market,  &c.,  229. 

may  decide  that  excluded  part  of  parish  shall  cease  to  be  part  of  ui-ban  district 

for  highway  purposes,  294. 
meetings  of — -chairman  of,  439  ;  costs  of,  441 ;  poll  may  be  demanded  at,  440 ; 

proceedings  at,  440  ;  security  may  be  required  to  be  given  by  requisitionista 

of,  439 ;  summoning  of,  438  ;  summoning  officer  of,  439 ;  scale  of  votes  at, 

432  ;  voters  at,  who  are,  430. 
objections  by,  to  accounts  at  audit,  327. 

poll  of — costs  of,  441 ;  may  be  demanded  at  meeting,  440  ;  inspection  of  rate- 
books, &c.  for  purposes  of,  434 ;  notice  of,  433,  434  ;  penalties  for  offences 
at,  437  ;  returning  officer  at,  who  t6  be,  440  ;  how  to  be  taken,  440 ;  scale 
of  votes  at,  432 ;  voting  at,  when  district  divided  into  wards,  430 ;  voters 
at,  who  are,  430  ;  alphabetical  list  of  voters  at,  may  be  made,  434 ;  voting 
papers  at,  434,  435  ;  form  of  voting  paper,  449. 

promotion  of  or  opposition  to  bill  in  Parliament  requires  sanction  of,  1001. 

resolutions  of,  for  constitution  of  local  government  district,  373  ;  objections  to 
resolution,  375;  rules  as  to,  438 — 441. 

OXEOED, 

constitution  of  local  board  of,  423,  424. 


PAEISH,  : 
alteration  of  boundary  of,  516,  517,  519,  734,  735. 
to  be  in  one  county  and  county  district,  733. 

in  more  counties  than  one,  alteration  of  area  of,  to  be  by  joint  committee,  735. 
definition  of,  4,  526,  764. 

divided  by  Local  Government  Act,  1894 — charities  and  custody  of  documents 
of,  734  ;  new  parishes  to  be  in  union  of  original  parish,  734 ;  number  of 
guardians  and  rural  district  councillors  for  new  parishes,  766  ;  officers  of, 
768 ;  power  to  deal  with  certaiu  matters  arising  out  of  division,  761. 

division  or  union  of,  516,  517. 

division  of,  into  wards  for  election  purposes,  756,  757. 

excluded  part  of,  to  be  deemed  part  of  urban  district  for  highway  purposes, 
when,  294 ;  to  cease  to  be  part  of  urban  district  when  rural  authority 
becomes  highway  authority,  295  7i,  724. 

and  rural  district  coincident,  rural  district  council  to  be  parish  council,  734. 

saving  for  powers  of  Local  Government  Board  as  to  alteration  of,  519. 

imion  of,  for  purposes  of  election  of  guardians  or  rural  district  councillors,  756, 
757. 

in  more  urban  districts  than  one,  each  part  to  be  separate  parish,  733,  734. 

PAEISH  COUNCIL, 
accounts  of,  754. 

acquisition  of  lands  by,  704  et  seq.    See  also  Compulsory  Acquisition,  &c. 
application  of,  for  conferring  urban  powers  on  rural  district  council,  725. 
appointment  of,  or  of  members  of,  as  parochial  committee,  713. 
appointment  by,  of  overseers  and  assistant  overseers,  700,  701,  748 ;  of  trustees 

of  parochial  charity,  711,  712. 
committees  of,  752,  753. 

complaint  by,  as  to  default  of  rural  district  council,  713. 
conferment  upon  urban  district  council  of  powers  of,  730. 

consent  of,  to  declaration  that  highway  unnecessary  for  public  use,  or  to 

stopping  or  diversion  of  right  of  way,  709,  710. 
delegation  to,  of  powers  of  parochial  committees,  274  n,  713. 
joint  committees  of,  and  other  bodies,  753. 

notice  to,  of — ajiplication  to  Board  of  Agriculture  as  to  common,  704 ;  plans 

for  sewerage  or  water  supjjly,  714  ;  proposal  to  alter  area  of  parish,  734. 
parochial  committees  to  consist  partly  of  members  of,  when,  274  ?i,  713. 
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PAEISH  COUNCIL— con^mMec^. 

petition  of,  to  Local  Governinent  Board  against  refusal  of  county  council  to 
make  compulsory  purchase  order,  705;  against  order  of  county  council 
altering  parisli,  735. 
powers  of,  as  to — accepting  and  holding  gifts  of  property,  703  ;  acquisition  of 
rigMs  of  "way,  703;  appeals  against  yaluation  lists,  poor  rate  or  county 
rate  or  basis,  701 ;  applications  to  Board  of  Agriculture  as  to  common, 
703;  charity  schemes,  712;  contribution  towards  certain  expenses,  704; 
execution  of  works,  703;  footpaths,  711;  holding  or  management  of 
parish  property,  ■village  greens  or  allotments,  701 ;  improvement  and 
regulation  of  recreation  grounds,  village  greens,  &c.,  703 ;  nuisances,  703; 
provision  or  acquisition  of  lands  and  buildings,  702  ;  protection  of  rights 
of  way  and  roadside  waste,  726 ;  provision  of  parish  books,  vestry  room, 
parochial  office,  parish  chest,  fire-engine,  &c.,  701 ;  provision  or  acquisi- 
tion of  recreation  grounds  and  pubhc  walks,  702  ;  representations  as 
to  allotments,  and  applications  for  appointment  of  allotment  managers, 
702 ;  representations  as  to  unhealthy  dwellings  or  obstructive  buildings, 
701 ;  sale,  exchange,  or  letting  of  parish  property,  701,  703 ;  water  supply, 
703. 

representation  by,  as  to  inability  to  acquire  lands  by  agreement,  704. 

transfer  to,  of — legal  interest  in  parish  property,  700 ;  powers,  &c.  under 
adoptive  Acts,  749;  powers,  &c.  of  allotment  managers,  wardens,  &o., 
702 ;  powers,  &c.  of  churchwardens,  700 ;  powers,  &c.  of  guardians  as  to 
parish  property,  701  ;  certain  powers  of  overseers,  701 ;  powers  &c.  of 
vestry,  700  ;  pubhc  property  held  by  trustees,  711. 

PAEISH  COUNCILLOE, 

disquahfications  for  office  of,  739 — 744 ;  removal  of  disqualification  in  certain 
cases,  742. 

vacancy  in  office  of,  declaration  and  notification  of,  743,  744. 
vacation  of  office  of,  by  absence  from  meetings,  743. 

PAEISH  MEETING, 

accounts  of  parochial  charities  to  be  laid  before,  712. 
notice  to,  of  proposal  to  alter  area  of  parish,  734. 

may  petition  against  order  of  county  council  altering  area  of  parish,  735. 

PAEISH  PEOPEETY, 

holding  or  management  of,  by  parish  council,  701. 
legal  interest  in,  transferred  to  parish  council,  700. 
maintenance  and  improvement  of,  by  parish  councU,  703. 
sale,  exchange,  or  letting  of,  by  parish  council,  701,  703. 

PAEK.    See  also  Pleastjee  Grounds. 
boating  on  waters  in,  591. 
closing  of,  to  public,  227  7i,  591. 

exemption  of  assurance  for,  from  Mortmain  and  Charitable  Uses  Act,  1888... 
1231. 

grant  of  use  of,  for  shows,  &c.,  591. 
provision  of,  by  urban  authority,  227  n. 

PARLIAMENT, 

confinnation  by,  of  provisional  orders,  391 ;  of  provisional  order  confirming 
improvement  scheme,  605,  606 ;  of  provisional  order  under  Allotments 
Act,  1219. 

opposition  to  or  promotion  of  Bill  in,  sanction  and  approvals  required  to, 
1001,  1002. 

orders  of  county  councils  when  confirmed  to  be  laid  before,  518. 
regulations  of  Local  Government  Board  as  to  stock  to  be  laid  before,  600. 

PARLIAMENTAEY 

county,  election,  and  voters,  definition  of,  526,  527. 
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PARLIAMENTAEY  EEGISTEE  OF  ELECTOES, 
consists  of  whom,  737  n. 

and  local  government  register  together  form  register  of  parochial  electors,  737. 

PAEOCHIAL  CHARITY, 
accounts  of,  712. 
decision  of  questions  as  to,  762. 
definition  of,  765. 

order  as  to,  when  parish  divided  by  Act,  734. 
schemes  relating  to,  712. 

trustees  of — appointment  of,  by  parish  council,  711,  712;  appointment  of,  in 
borough  or  other  urban  district  divided  into  wards,  731 ;  not  to  be  bene- 
ficiaries, 712 ;  term  of  office  of,  712. 

PAEOCHIAL  COMMITTEES, 

to  be  agents  of  rural  authority,  293. 

appointment  of,  273 ;  appointment  of  parish  councillors  as  member  of,  274  n, 
713. 

constitution  of,  273. 

delegation  to  parish  council  of  powers  which  might  be  delegated  to,  713. 
expenses  may  be  incurred  by,  when,  273. 
officers  not  to  be  appointed  by,  274  n. 

parish  council  acting  as,  to  have  services  of  clerk  to  rural  district  council,  714. 
powers  and  jurisdiction  of,  273. 
vacancies  in,  274. 

PAEOCHIAL  ELECTOES, 

to  be  electors — of  guardians,  716;  of  urban  district  councillors,  720. 
inspection  by,  of  accounts  of  rural  district  council,  755. 

list  of,  claims  for  entry  on,  &c.,  739;  names  in  list  to  form  part  of  register  of 

parochial  electors,  739. 
register  of.    See  Register  of  Parochial  Electors. 
who  are,  in  urban  district,  London,  or  county  borough,  764. 
women  not  disqualified  as,  737. 

PAETNEES, 

voting  of,  at  meeting  and  poll  of  owners  and  ratepayers,  433. 

PAETY  WALL, 

meaning  of  term  in  bye-laws,  214  «. 

PASSAGE, 

common,  cleansing  of,  581. 
street  includes,  12. 

PASSAGE  BROKERS, 

to  enter  into  bond  and  obtain  licence,  1347. 

licensing  of,  1347;  by  district  council,  727;  by  county  borough  councD.,  730; 

forfeiture  of  licence,  1347 ;  form  of  licence,  1352. 
who  are,  1346. 

PATIENT, 

charges  for  maintenance  of,  in  hospital  under  Isolation  Hospitals  Act,  1893... 
1342,  1343. 

recovery  of  cost  of  maintenance  of,  in  hospital,  150. 

PAVEMENTS, 

cleansing  of,  power  to  make  bye-laws  as  to,  71. 
vesting  of,  in  ui'ban  authority,  169. 

PAVING  of 

highways,  169. 

open  spaces  about  buildings,  578. 

private  streets,  176,  681.    See  also  Private  Street  "Works. 
streets,  565. 
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PAWNBEOKEES  ACT,  1872, 

certificate  by  district  or  county  borougli  council  required  before  grant  of 

licence  under,  727,  730,  1003,  1004. 
definitions  in,  1002,  1003. 
Inland  Eevenue  licences  under,  1003. 

PENALTIES  (GENEEALLY), 
application  of,  337. 

under  6  Geo.  IV.  c.  78,  power  to  reduce,  454. 

under  incorporated  Acts,  recovery  and  application  of,  410. 

recovery  of,  by  companies,  805 — 807. 

recovery  of,  under  Public  Health.  Act,  1875 — summary  proceedings  for,  333, 

336  ;  restriction  on,  336  ;  not  to  be  recoverable  under  both.  Public  Health 

Act  and  other  Act,  423. 
recoverj'  of — under  Gas  "Works  Clauses  Act,  1847... 870;  under  Housing  of 

Working  Classes  Act,  1890... 654;  under  Lands  Clauses  Acts,  840—842; 

under  Public  Health  Acts  Amendment  Act,  1890... 563;  under  Eailways 

Clauses  Consolidation  Act,  1845... 843— 846. 

PENALTY  for 

breach  of  bye-laws,  257. 

breaking  up  streets  without  consent,  169. 

building  or  rebuilding  house  without  drains,  57 ;  without  sufficient  water- 
closet,  privy,  or  ashpit  accommodation,  63,  64 ;  for  buUding  vaults,  &c. 
under  carriage-way  of  streets,  58  ;  for  bmlding  beyond  line  of  adjoining 
building,  204,  531 ;  for  building  over  sewer,  without  authority,  57,  68 ; 
for  building  on  ground  filled  up  with  offensive  matter,  580. 

communication  of  drain  with  sewer,  improperly  carried  out,  52. 

contravention  of  order  of  Court  as  to  nuisance,  122,  125. 

corruption  in  office  by  member  or  officer  of  public  body,  536. 

damage  to  works  or  property  of  local  authority,  402. 

destroying  or  defacing  notice  boards,  &c.,  401,  592. 

disobedience  to — closing  order,  620  ;  order  of  Court  as  to  entry  upon  premises, 

125  ;  order  of  justice  as  to  removal  to  hospital  of  infected  person,  143. 
erecting  sanitary  convenience  accessible  to  street  without  consent,  575. 
establishing  offensive  trade  without  consent,  131. 

exposing  infected  persons  or  articles,  144,  145 ;  exposing  unsound  meat  for 
sale,  138. 

failure  or  neglect  to  comply  with  notice — as  to  abatement  of  nuisance,  120, 
125  ;  as  to  cleansing  and  disinfecting  of  premises,  &c.,  141  ;  as  to  disinfec- 
tion of  bedding,  553  ;  as  to  periodical  removal  of  manure,  76 ;  as  to  pro- 
vision of  privy  or  ashpit  accommodation  for  factory,  66 ;  as  to  purification 
of  house,  73  ;  requiring  execution  of  works  for  removal  of  nuisance  created 
by  drains,  privies,  &c,,  68  ;  as  to  sanitary  conveniences,  577. 

failure  or  neglect — to  affix  notice  of  licensing  or  registration  on  slaughter- 
house, 235  ;  to  affix  notice  as  to  registration  of  common  lodging-house 
102 ;  to  notify  infectious  disease,  540  ;  to  register  transfer  of  mortgage,  320. 

fouling  water  by  gas  washings,  94,  866. 

injuring  water  meter,  86,  87. 

on  keeper  of  common  lodging-house,  for — failure  to  affix  notice  of  registration, 

102 ;  failui'e  to  give  notice  as  to  infectious  disease,  584 ;  offences  generally, 

104,  105 ;  refusing  to  allow  inspection,  104. 
letting  or  occupying  cellar  dwelling  contrary  to  Act,  98 ;  for  letting  infected 

house,  146 ;  for  making  false  statement  as  to  infectious  disease  on  letting 

house,  147. 

on  local  authority,  for  neglect  to  remove  house  refuse,  or  cleanse  earth-closet, 
privy,  &c.,  71. 

certain  nuisances  on  premises,  74  ;  for  nuisance  from  offensive  trade,  134. 

obstructing — execution  of  Public  Health  Act  generally,  401 ;  execution  of 
Housing  of  Working  Classes  Act,  1890. .  .639,  640,  654  ;  execution  of  order 
for  removal  to  hospital  of  infectious  disease  patient,  143 ;  execution  of 
order  for  removal  or  burial  of  body,  154;  execution  of  search  warrant, 
140 ;  execution  of  provisions  as  to  tents  and  vans,  484  ;  officer  in  inspecting 
meat,  &c.,  140;  remoyal  of  house  refuse,  &c.,  70. 
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PENALTY  iov— continued. 

occupation  as  dwelling-liouse  of  premises  not  planned  as  such,  585 ;  for 
occupation  of  new  house  in  rural  district  without  certificate  as  to  water 
supply,  461. 

on  occupier,  for  refusing  to  allow  owner  to  execute  works,  401 ;  for  misstating 
or  refusing  to  state  name  of  owner,  401. 

offences  against — -bye-laws  as  to  wires,  &c.,  568  ;  Infectious  Disease  (Preven- 
tion) Act,  1890...  557,  558;  licences  as  to  music  and  dancing,  598;  proyisions 
as  to  hoardings,  585  ;  provisions  as  to  means  of  ingress  and  egress,  587  ; 
provisions  as  to  safety  of  platforms,  &c.,  588. 

offences  against  regulations — as  to  dairies,  cowsheds,  and  milkshops,  487 ;  as 
to  epidemic  diseases,  147, 153 ;  as  to  removal  of  infected  person  to  hospital, 
144. 

offences  at  elections.    See  Coeetjpt  and  Illegal  Practices. 
offences  at  poll  of  owners  and  ratepayers,  437. 

on  officers,  for — being  concerned  in  contract  with  local  authority,  265,  481 ; 
neglecting  to  make  up  accounts  or  refusing  to  allow  inspection,  327  ; 
non-production  to  auditor  of  books,  &c.,  or  for  making  false  declaration 
as  to  accounts,  327  ;  taking  fee  or  reward  under  colour  of  office,  265, 
476,  536. 

overflow  or  soakage  from  water-closet,  privy,  or  cesspool,  74. 

refusal  to  allow  inspection  of  register  of  mortgages,  320 ;  of  poor-rate  books 

for  purposes  of  general  district  rates,  291  ;  of  urban  rates,  299. 
removal  from  hospital  of  infected  body  except  for  burial,  555. 
on  returning  officer  for  otfences  at  poll  of  owners  and  ratepayers,  437. 
stagnant  water  in  dwelling-house,  74. 
swine  keeping  in  urban  districts,  74. 
turning  into  sewer  chemical  refuse,  steam,  &c.,  571,  572. 
using  as  dwelling-house  building  not  erected  for  purpose,  222  n,  584,  585. 

PENSION, 

definition  of,  528. 

PENTONVILLE  PEISON, 

sale  of,  to  Metropolitan  Board  of  Works,  483. 

PEEIOD 

for  repayment  of  loans,  316,  317. 

PEEIODICAL  PUBLICATIONS, 

memorandum  of  Local  Government  Board  as  to  piu'chaso  of,  1373. 

PEEJUEY, 

punishment  of  false  evidence  as,  351. 

PEEMANENT 

works,  loans  to  be  for  purposes  of,  315. 

PEESON, 

definition  of,  6,  527. 

PEESONATION, 

definition  of,  1134,  1196,  1197.    See  also  CoERTJPT  AND  ILLEGAL  PRACTICES. 
PETITION, 

agaiinst  biU  to  confirm  provisional  order,  391,  606,  1219. 
election.    See  Election  Petition. 

to  Local  Government  Board — for  confirmation  of  improvement  scheme  dealing 
with  unhealthy  area,  629 ;  for  compulsory  purchase  order,  246 ;  against 
order  of  county  council  altering  areas  and  boundaries,  518,  736  ;  against 
order  confirming  reconstruction  scheme  dealing  with  unhealthy  houses, 
629 ;  against  refusal  of  county  council  to  make  compulsory  jiurchase 
order  for  allotments,  705;  of  owners  and  ratepayers  objecting  to  constitu- 
tion of  local  government  district,  375 ;  for  settlement  of  boundaries  of 
place,  373. 
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PETEOLEUM, 

application  to  other  substances  of  Acts  as  to,  994. 
bye-laws  as  to  ships  carrying,  990. 
definitions  in  Act  of  1871... 990. 

district  council  to  be  local  authority  under  Acts  as  to,  Y27. 

hawking  of,  1125,  1126. 

labels  on  vessels  containing,  991, 

licences  to  keep,  991,  992,  1126. 

penalty  for  obstructing  officer,  993. 

search  warrant  for,  993. 

testing  of,  991,  1106—1108. 

text  of  Act  of  1871. ..989;  of  Act  of  1879...  1106;  of  Hawkers  Act  of  1881...  1125. 
PIG-STY, 

penalty  for  keeping,  so  as  to  be  nuisance,  74. 
PIPES  for 

gas  supply — alteration  of  situation  of,  may  be  required  by  urban  authority, 

200 ;  breaking  up  of  streets  for  laying  of,  863 — 865. 
water  supply — alteration  of  situation  of,  may  be  required  by  urban  authority, 

200 ;  breaking  up  of  streets  for  laying  of,  84,  876,  877  ;  communicatioii, 

84,  878,  879. 

PLAOAED, 

penalty  for  damaging  or  defacing,  592. 

PLAN, 

deposited,  buildings  described  on,  as  other  than  dwelling-house,  not  to  be  used 

as  such,  584,  585. 
entry  on  land  for  purposes  of  making,  400. 

of  new  street  or  building — ajjproval  or  disapproval  to  be  signified  within  a 
month  of  deposit  of,  217;  bye-laws  may  provide  for  deposit  of,  205; 
retention  of,  by  local  authority,  216  n, 

of  private  street  works,  176,  682,  683,  686,  692. 

of  sewerage  works  without  districts,  to  be  open  to  inspection,  62. 

of  sewerage  works  or  water  supply,  notice  of,  to  parish  council,  714. 

of  undertaking,  for  which  lands  proposed  to  be  acqioired  compulsorily,  246, ; 
deposit  of,  in  parliamentary  offices  under  standing  orders,  248  n. 

PLATFOEMS 

used  on  public  occasions,  safety  of,  588. 

PLEASUEE 

boats — bye-laws  as  to,  236 ;  licensing  of  proprietors  and  boatmen  of,  236 ; 

mooring  places  for,  236. 
grounds — provisions  as  to,  226 — 229;  boating  on  waters  in,  227  n,  591 ;  closiag 

of,  to  public,  227  n,  591 ;  contribution  by  urban  authority  towards  cost  of, 

591 ;  grant  of  use  of,  for  shows,  &c.,  591. 

POLICE, 

chief  officer  of,  definition  of,  599. 
district,  definition  of,  699. 

employment  of  borough  police  as  fire  brigade,  1334. 

force,  abohtion  of,  in  borough  with  population  under  10, 000... 513. 

information  of  nuisance  by,  115. 

officer  may  be  empowered  to  proceed  against  nuisance,  127. 
superannuation  fund,  payment  to,  of  fines  awarded  to  constables,  338  n, 
text  of  certain  provisions  of  the  Act  of  1893...  1334. 

POLL 

at  elections  regulated  by  rules  under  Local  Government  Act,  1894,  to  be  by 
ballot,  745 ;  days  and  hours  of,  744 ;  to  be  taken  together  in  certain  cases, 
744  ;  term  election  includes  poll,  765. 

at  elections  of  rm-al  district  councillors,  1469  et  seq.;  of  urban  district  coun- 
cillors, 1443  et  seq. 

of  owners  and  ratepayers.    See  Owners  AND  EatepayeRS. 
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POLLUTED 

well,  closing  of,  96. 

POLLUTION  OF  8TEEAMS,  &c. 

by  discharge  of  unpurified  sewage,  40  et  seq. 

powers  of  county  council  to  enforce  Eivers  Pollution  Prevention  Act  as  to, 

499.    See  also  EivERS  Pollution  Peevention  Act,  1876. 
proceedings  for  prevention  of,  96. 

POND, 

fouling  of,  by  gas  washings,  94. 

sewage  to  be  puiified  before  discharge  into,  140. 

PONTES, 

bye-laws  as  to,  236. 

licensing  of  proprietors,  drivers,  &c.  of,  236. 
stands  for,  236. 

POOL, 

nuisance  from,  108. 

POOE  LAW  AMENDMENT  ACTS, 

text  of  certain  sections  of  Act  of  1844. .  .797— 799 ;  of  Act  of  1849. . .925 ;  of  Act 
of  1866...  939. 

POOE  LAW  AUDIT  ACT,  1848, 
text  of,  923,  924. 

POOE  LAW  UNION, 
definition  of,  527. 

POOE  EATE, 

appeals  in  respect  of,  by  parish  council,  701. 

books,  inspection  of,  for  purposes  of  general  district  rate,  291. 

collectors  of,  to  collect  separate  rates,  312. 

contributions  for  general  expenses  to  be  paid  out  of,  311 ;  and  for  special 

expenses  in  certain  cases,  311. 
payment  of,  by  undertakers  until  completion  of  works,  839. 

POOE  EATE  ASSESSMENT  AND  COLLECTION  ACT,  1869, 

powers  of  veStry  under,  may  be  conferred  on  urban  district  councils,  732. 

POET  SANITAEY  AUTHOEITY, 
assignment  of  powers  to,  384. 
borrowing  powers  of,  324,  325. 
common  fund  of,  contributions  to,  386. 

constitution  of,  permanently  or  temporarily,  383 ;  permanently  by  ordinary 

order,  480. 
definition  of  district  of,  545. 

delegation  of  powers  to  riparian  authority  by,  386. 
existing  at  passing  of  Public  Health  Act,  1875,  saving  for,  414. 
expenses  of,  mode  of  defraying  of,  384 ;  to  be  defrayed  out  of  common  fund, 
386. 

joint  board  as,  384. 
jurisdiction  of,  385. 
of  London,  387. 
precepts  of,  386. 

rates  may  be  levied  by,  on  default  of  riparian  authority  to  comply  with  precept, 
387. 

POST, 

service  of  notices,  orders,  &c.  by,  359. 

POSTMASTEE-GENEEAL, 

saving  for  works,  &c.  of,  from  bye-laws  as  to  wii'es,  &c.,  569. 
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POST  MOETEM 

examinations,  provision  of  place  for,  155. 

POST  OFFICE  ACT,  1891, 

local  authority  may  contribute  land  or  money  towards  new  post  office,  1300. 
rui'al  authority  may  undertake  to  pay  loss  occasioned  by  extra  postal  facilities, 
1301. 

POULTRY, 

unfit  for  human  food,  provisions  as  to,  136 — 140. 

POUND, 

provision  of,  910 ;  impounding  in,  909. 
POYEETT, 

cleansing  and  disinfection  of  premises  in  case  of,  141. 
reduction  or  remission  of  urban  rates  on  ground  of,  302. 

POWEES, 

of  burial  board,  transfer  of,  to  urban  authority,  454. 

of  defaulting  local  authority,  transfer  of,  to  county  council — under  Part  II.  of 
Housing  of  Working  Classes  Act,  1890... 625 ;  under  Allotments  Act,  1890 
...1280,  1281;  under  Local  Government  Act,  1894.  ..713,  Y26. 

definition  of  term  in  Local  Government  Act,  1888... 527. 

delegation  of,  by  county  council  to  district  council,  507. 

of  inspectors  of  Local  Government  Board,  390. 

of  local  authority.    See  Local  Authority. 

of  overseers  or  parish  council,  conferment  of,  upon  lu'ban  district  council  or 
other  representative  body,  730,  731.     See  also  Oveeseees;  Paeish 

CotTNCIL. 

of  parochial  committees,  273. 

under  Public  Health  Act  to  be  cumulative,  423. 

of  rural  authorities,  30,  723  —725. 

transfer  of — on  alterations  of  areas,  376,  377  ;  settlement  of  difference  arising 
out  of,  398  ;  settlement  of  disjmte  as  to,  762. 

transfer  of,  to  council  of  borough  on  constitution,  408. 

transfer  of  property  and  liabilities  consequent  on  transfer  of,  759,  760. 

transferred  to  county  councils,  general  provisions  as  to,  506 ;  summary  pro- 
ceedings for  determining  questions  as  to,  507. 

urban,  investment  of  rural  authority  with,  378,  662,  681,  725. 

of  urban  authority,  28. 

PEECAUTIONS, 

dui'ing  construction  or  repair  of  sewers,  streets,  and  houses,  222,  892,  893. 

PEECAUTIONS  AGAINST, 

cholera,  memorandum  of  Local  Government  Board  as  to,  1404. 
epidemic  diseases,  memorandum  of  Local  Government  Board  as  to,  1431. 
small-pox,  memorandum  of  Local  Government  Board  as  to,  1435. 

PEECEPT, 

current  at  the  appointed  day,  saving  for,  772,  773. 

of  joint  board  for  contributions  to  common  fund,  381,  382. 

of  port  sanitary  authority,  386. 

of  rui-al  authority  for  contributions — to  be  issued  to  overseers,  310 ;  general  and 
special  expenses  to  be  separated  in,  310,  311  ;  how  to  be  met,  311  et  seq. ; 
recovery  from  overseers  of  sums  due  under,  313. 

PEEFEEENTIAL  PAYMENTS  IN  BANKEUPTCY  ACT,  1888, 
text  of,  1255—1258. 

PEEMISES, 

affixing  on,  of  notices,  orders,  &c.,  359. 

charge  on,  of  expenses  for  which  owner  liable,  341,  342  ;  of  expenses  of  private 
street  works,  687,  688. 
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TBEMISBS— continued. 
definition  of,  6. 

entry  on — to  abate  nuisance,  122,  124  ;  authorised  to  be  acquired  compulsorily 
under  Housing  of  Working  Classes  Act,  1890... 651  ;  to  examine  drains, 
privies,  &c.  on  complaint  of  nuisance,  68  ;  to  examine  as  to  naisances, 
124,  444;  to  examine  meat,  &c.,  136,  140;  to  examine  whetlier  chemical 
refuse  turned  into  sewers,  571,  572;  for  execution  of  regulations  as  to 
epidemic  diseases,  152  ;  to  inspect  water  supply  in  rural  district,  462  ;  for 
purposes  of  Infectious  Disease  (Prevention)  Act,  1890... 557. 

licensed,  meeting  of  district  council  not  to  be  held  on,  757. 

PEESCEIBED  DISTANCE, 

definition  of,  for  pm'poses  of  hackney  carriages,  &c.,  235. 

PEESSDEE 

at  which  water  may  be  supplied,  82. 

PEINTING 

of  notices,  orders,  &c.,  358. 

PEIVATE  IMPEOVEMENT  EXPENSES, 

appeal  to  Local  Government  Board  against  decision  of  local  authority  as  to, 
360. 

to  be  charge  on  premises,  341,  342. 

increased  value  of  other  buildings  caused  by  demolition  of  obstructive  buildings 
to  be  deemed  to  be,  626. 

expenses  which  may  be  declared  to  be — cost  of  drainage  works  on  default  of 
owner  or  occupier,  54 ;  cost  of  constructing  new  sewer,  54 ;  cost  of  pro- 
viding privy,  water-closet  or  ashpit  accommodation  on  default  of  owner, 
&c.,  64  ;  cost  of  works  required  for  removing  nuisance  created  by  drains, 
privies,  &c. ,  68 ;  cost  of  works  for  supply  of  water  to  house,  88  ;  in  rural 
district,  458  ;  cost  of  private  street  works,  176,  687. 

loans  for  purposes  of,  317. 

payment  of,  by  instalments,  341,  342. 

rate  may  be  made  to  defray,  291 ;  rates  for,  power  of  rural  authority  as  to, 
314. 

recovery  of,  from  owners,  341,  342. 

rent-charges  in  respect  of  advances  for,  322,  323,  446. 

PEIVATE  IMPEOVEMENT  EATES, 
alteration  of,  300,  363. 
appeals  against,  363  et  seq. 
collection  of,  301. 

deduction  from  rent  of  proportion  of,  292. 

estimate  to  be  prepared  before  making,  and  to  be  open  for  inspection,  296. 
evidence  of,  301. 

owner  to  pay,  when  premises  empty,  291. 

power  to  make,  291 ;  for  purposes  of  increased  value  to  other  buildiags  caused 

by  demolition  of  obstructive  buildings,  626. 
publication  of,  not  required,  301. 
recovery  of,  summary  proceedings  for,  339. 
redemption  of,  293. 
in  rural  districts,  314. 

PEIVATE  STEEET  WOEKS.   See  also  Peivate  Improvement  Expenses  and 
Eates. 

adoption  of  streets  on  execution  of,  198,  589,  689,  690. 
accounts  of  expenses  of,  to  be  kept  separately,  690. 
application  of  moneys  received  in  respect  of,  690. 

apportionment  of  cost  of,  176,  682,  686;  provisional  apportionment,  682,  686; 

final  apportionment,  687. 
charge  on  premises  of  expenses  of,  341,  687  ;  register  of  charges,  688. 
contribution  by  urban  authority  towards  cost  of,  688. 
estimate  of  coat  of,  176,  682,  685,  692  ;  amendment  of  estimate,  686. 
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PEIVATE  STEEET  YIOUKS— continued. 

exemption  of  churclies,  &c.,  from  expenses  of,  197,  688. 
expenses  of  local  authority  in  relation  to,  691. 
incidental  works  whicli  may  be  included  in,  685. 

inspection  of  specification,  plan,  estimate,  and  provisional  apportionment  of,  683. 
loans  by  limited  owners  for  purposes  of,  689 ;  loans  by  urban  authority  for 

purposes  of,  689. 
notice  as  to,  176  ;  form  of,  444. 

objections  to,  683,  685  ;  to  final  apportionment  of  expense  of,  687. 
publication  of  resolution  approving  proposed  works,  683. 

railways  and  canals  abutting  on  street  not  to  be  chargeable  with  expenses  of, 

when,  690. 
recovery  of  expenses  of,  176,  687,  688. 

specification,  plan  and  section  of,  683,  692;  amendment  of  specification,  &c., 
of,  686. 

urban  authority  may  compel  the  execution  of,  176 ;  may  resolve  to  do,  682. 
what  streets  are  withia  section  150  as  to,  176 — 181  n. 

PEIYATE  STEEET  WOEKS  ACT,  1892, 
adoption  of,  by  urban  authority,  680. 
definitions  in,  681. 

expenses  of  authorities  in  execution  of,  691. 
extension  of,  to  rural  district,  681. 
powers  of,  to  be  cumulative,  691. 

certain  provisions  of  Public  Health  Act,  1875,  superseded  by,  691. 
text  of,  680—692. 

PEIVATE  STEEETS, 

adoption  of,  198,  589,  689,  690. 
lighting  of,  176,  682. 

PEIYIES.     See  also  SANITARY  CONVENIENCES, 
alteration  of,  68. 
bye-laws  as  to,  204,  205,  578. 
cleansing  of,  69 — 72. 
common  to  two  houses,  64. 
examination  of,  on  complaint  of  nuisance,  68. 
nuisance  from,  summary  dealing  with,  108. 
nuisance  not  to  be  created  by,  68. 
overflow  or  soakage  from,  penalty  for,  74. 
penalty  for  building  house  without,  63. 

provision  of — may  be  enforced,  63,  64;  for  factories,  enforcement  of,  65,  66; 

in  connection  with  mines,  1227. 
public,  provision  of,  by  ui-ban  authority,  66,  67. 
rooms  over,  not  to  be  used  for  dwelling  or  sleeping,  580. 

PEIVY  COUNCIL, 

powers  of,  as  to  quarantine,  783 — 793. 

transfer  to  Local  Government  Board  of  certain  powers  of,  486,  987,  989. 
PEOCEEDINGS, 

for  abatement  of  nuisance,  119,  120  ef  seq. ;  when  caused  by  two  or  more 

persons,  338 ;  description  of  owner  or  occupier  in,  338. 
by  auditor  for  recovery  of  certified  sum,  328. 
for  closing  dwelling-house  unfit  for  human  habitation,  619,  620. 
civil  and  criminal,  distinction  between,  333  n,  334  n. 
of  committees  of  district  and  parish  council,  753,  774,  775. 
current  at  the  appointed  day,  saving  for,  772,  773. 
against  defaulting  officers,  269,  270. 

of  district  council  other  than  borough  council,  application  to,  of  Public  Health 
Act,  1875. ..755;  rules  as  to,  426  et  seq. ;  evidence  of  minutes  of,  428; 
not  to  be  invalidated  by  vacancies,  &c.,  428. 

instituted  by  Local  Government  Board,  costs  of,  389. 

of  joint  boards,  381,  429. 
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legal,  333 — 370  ;  appearance  in,  of  local  authority,  349  ;  name  of  local  autlio- 

rity  need  not  be  proved  in,  350  ;  not  to  be  quashed  for  want  of  form,  nor 

to  be  removable  into  superior  coui't,  350. 
under  local  Acts,  saving  for,  422. 
of  local  boards,  rules  as  to,  426  et  seq. 
at  meetings  of  local  authorities,  271,  272. 
at  meetings  of  committees,  274. 

for  offences  against  regulations  as  to  epidemic  diseases,  152. 

against  persons  acting  in  execution  of  statutory  or  other  public  duty,  692  et  seq, 

for  preventing  pollution  of  streams,  &c.,  96. 

for  recovery  of  penalties,  by  whom  to  be  taken,  336. 

for  recovery  of  demands  below  oOl.  in  county  court,  350. 

summary — for  determining  questions  as  to  powers,  &c.,  transferred  to  county 
councils,  507;  for  offences,  j^enalties,  &c.,  333;  general  provisions  as  to, 
335 ;  for  recovery  of  rates,  339  ;  for  recovery  from  owner  of  expenses, 
stay  of,  on  appeal  to  Local  Government  Board,  359. 

of  urban  authority  being  borough  council,  271. 

PEOOEEDS 

of  sale  of  superfluous  lands,  application  of,  244. 

PEODUCTION 

to  auditor  of  accounts  and  vouchers,  327. 

PEOFANE 

books,  &c.,  sale  of,  in  streets,  913. 

PEOFIT, 

from  sale  of  house  refuse,  &c.,  69. 
sewers  made  for,  vesting  of,  32. 

PEOHIBITION  of 

recurring  nuisance,  120,  122. 

use  of  house  unfit  for  habitation,  122. 

PEOJECTIONS 

in  streets,  removal  of,  889. 

PEOMOTEES, 

meaning  of,  in  incorporated  Acts,  410. 

PEOMOTION 

of  bill  in  parliament  by  local  authority,  sanctions  and  approvals  required  to, 

1001,  1002. 
of  provisional  order,  costs  of,  393. 

PEOPEETY, 

adjustment  of,  scheme  or  order  under  Local  Government  Act,  1888,  may  pro- 
vide for,  520;  general  provisions  as  to,  in  Local  Government  Act,  1888... 
521  ;  general  provisions  as  to,  inLocal  Government  Act,  1894. ..760,  761. 

of  burial  board,  transfer  of,  to  urban  authority,  454,  750. 

definition  of  term  in  Local  Government  Act,  1888... 528. 

of  existing  authorities  under  adoptive  Acts  on  transfer,  750. 

of  local  authority,  penalty  for  damaging,  402. 

public,  held  by  trustees,  transfer  of,  to  parish  council,  711. 

of  sanitary  authorities  under  Sanitary  Acts,  vesting  of,  in  local  authorities,  30. 

transfer  of,  on  alterations  of  areas,  367,  377  ;  on  transfer  of  powers  and  duties, 
759,  760. 

transfer  of,  settlement  of  differences  arising  out  of,  398. 
transfer  of,  to  council  of  borough  on  its  constitution,  408. 

PEOPEIETOES 

of  horses,  donkeys,  &c.,  standing  for  hire,  licensing  of,  and  bye-laws  as  to, 
236. 

of  pleasixre  boats,  licensing  of,  236. 
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PROSECUTION 

of  offences  summarily,  333. 

PEOTECTION  of 

local  authority,  their  officers  and  contractors,  from  personal  liability,  352. 
market,  232,  233. 

persons  acting  in  execution  of  statutory  or  other  public  duty,  692  et  seq, 
water  from  fouling,  84,  94—97,  881,  882. 
■water-coiu'se  from  sewage  pollution,  96. 

PEO VISIONAL  ORDEES  of 

Board  of  Agriculture,  under  Commons  Act,  1876...  1050 — 1052. 

Board  of  Trade,  under  Gas  and  Water  Works  Facilities  Acts,  943—948,  1006  ; 

under  Eailway  and  Canal  Traffic  Acts,  1239,  1240,  1284;  under  Tramways 

Acts,  949—953,  969—971. 
county  council,  for  compulsory  acquisition  of  lands  under  Allotments  Act, 

1887. ..1217,  1218. 

Local  Government  Board  generally — Act  confirming  to  be  public  general 
statute,  391 ;  alteration  or  repeal  of  Act  confirming,  391 ;  bill  to  confirm 
introduction,  &c.  of,  391 ;  circulars  and  instructions  as  to  applications  for, 
1512 — 1528  ;  costs  of,  393  ;  evidence  of,  391  ;  revocation  of,  391 ;  matters 
which  may  be  included  in,  under  Local  Government  Act,  1888..  519,  520; 
application  to  orders  under  Local  Government  Act,  1888,  of  provisions  of 
Pubhc  Health  Act,  1875... 325. 

Local  Government  Board,  altering  areas,  general  provisions  as  to,  376,  377. 

Local  Government  Board  for — altering  boundary  of  county  or  borough,  516 ; 
altering  or  repealing  local  Acts,  397  ;  altering  mode  of  defraying  expenses 
of  lu'ban  authority,  278 ;  authorising  gas  undertaking,  224 ;  confirming 
scheme  under  Part  I.  of  Housing  of  Working  Classes  Act,  1890. .  .604 — 606; 
compulsory  purchase  of  lands,  247  ;  constituting  j  oint  committee  for  pur- 
poses of  Elvers  Pollution  Prevention  Act,  1876... 500;  constituting  local 
government  district,  372  ;  constituting  permanent  port  sanitary  authority, 
384 ;  constituting,  uniting,  &c.  county  boroughs,  516 ;  dealing  with 
boroughs  not  urban  districts,  515  ;  dissolving,  extending,  or  diminishing 
local  government  districts,  371  ;  dissolving  Improvement  Act  district 
within  borough,  371 ;  forming  compensation  district  under  Brine  Pumping 
(Compensation  for  Subsidence)  Act,  1891.  ..1289;  forming  united  district, 
379  etseq. ;  preventing  discharge  of  gases  from  salt  or  cement  works,  1117 ; 
settling  differences  and  adjusting  accounts  arising  out  of  alterations  of 
areas,  398 ;  uniting  districts  for  appointment  of  medical  officer  of  health, 
383. 

secretary  of  state  confirming  improvement  scheme,  604 — 606. 
PEOXY 

for  owner — appointment  of,  433  ;  form  of  appointment,  449 ;  claims  of,  to  be 
entered  on  register,  433 ;  form  of  claim,  448 ;  notice  as  to  sending  in  of 
claims,  form  of,  446  ;  voting  of,  at  poll,  449. 

PUBLIC 

bathing,  incorporation  of  provisions  of  10  &  11  Yict.  c.  89,  as  to,  235;  text  of 

such  provisions,  922,  923. 
body,  definition  of,  in  Public  Bodies  (Corrupt  Practices)  Act,  1889... 538. 
clocks,  payment  by  urban  authority  of  cost  of  repair,  lighting,  &c,,  of,  592. 
conveyance — definition  of,  145  n  ;   disinfection  of,  146,  556  ;  penalty  for 

exposure  in,  of  infected  person,  144,  145. 
office,  definition  of,  in  Public  Bodies  (Corrupt  Practices)  Act,  1889... 538. 
playgrounds,  928. 

pleasure  grounds,  provisions  as  to,  226 — 229 ;  contribution  by  urban  authority 
towards,  591. 

property  held  by  trustees,  transfer  of,  to  parish  council,  711. 

resort,  places  of,  definition  of,  587  ;  incorporation  of  provisions  of  10  &  11  Vict. 

c.  89,  as  to,  235  ;  substantial  construction  of,  and  means  of  ingress  to,  and 

egre.ss  from,  586,  587. 
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PUBLIC — continued. 

sanitary  conveniences — not  to  be  accessible  from  street  ■witbout  consent,  575, 

576  ;  bye-laws  and  regulations  as  to,  575  ;  cbarges  for  use  of,  575. 
walks — provisions  as  to,  226 — 229,  928 ;  contribution  by  urban  authority 

towards,  591 ;  powers  of  parish  council  as  to,  703. 

PUBLIC  AUTHORITIES  PEOTECTION  ACT,  1893, 
text  of,  692—697  ;  repeals  effected  by,  697. 

PUBLIC  BODIES  (COREUPT  PRACTICES)  ACT,  1889, 
text  of,  535 — 539. 

PUBLIC  HEALTH  ACT,  1858, 
text  of,  927,  928. 

PUBLIC  HEALTH  ACT,  1875, 

authorities  for  execution  of,  24- — 31. 
bye-laws  inconsistent  with,  repeal  of,  410. 
definitions  in,  2 — 23. 
extent  of,  1. 

incorporation  with — of  provisions  of  Towns  Improvement  Clauses  Act,  1847... 
223,  234  ;  of  provisions  of  Towns  Police  Clauses  Act,  1847... 235  ;  of  provi- 
sions of  Markets  and  Fairs  Clauses  Act,  1847... 232,  233 ;  of  Water  Works 
Clauses  Acts,  83,  84  ;  of  Lands  Clauses  Acts,  246. 

Part  I.  Preliminary,  1 — 23 ;  II.  Authorities  for  execution  of  Act,  24 — 31  ; 
III.  Sanitary  provisions,  32 — 156  ;  IV.  Local  government  provisions,  157 
— 237 ;  V.  General  provisions,  238 — 275 ;  VI.  Eating  and  borrowing 
powers,  &c.,  276— 332;  VII.  Legal  proceedings,  333— 370 ;  VIII.  Altera- 
tion of  areas  and  union  of  districts,  371 — 388;  IX.  Local  Government 
Board,  389 — 399  ;  X.  Miscellaneous  and  temporary  provisions,  400 — 413; 
XI.  Saving  clauses  and  repeal  of  Acts,  414 — 425. 

powers  of,  to  be  cumulative,  423. 

repeals  effected  by,  425,  451. 

schedules  to,  construction  of,  411. 

short  title  of,  1. 

substitution  of  provisions  of,  for  repealed  enactments,  410. 

supersession  of  certain  provisions  of,  by  Private  Street  Works  Act,  1892... 691. 

PUBLIC  HEALTH  ACT,  1889, 
text  of,  534. 

PUBLIC  HEALTH  ACTS, 

definition  of,  in  Public  Health  (Building  in  Streets)  Act,  1888... 531. 

PUBLIC  HEALTH  ACTS  AMENDMENT  ACT,  1890, 
adoption  of,  560. 

application  of  part  of,  to  rural  districts,  593. 
bye-laws  under,  general  provisions  as  to,  564. 
definitions  in,  564,  565. 
expenses  of  executing,  562,  593. 
extension  of,  to  rural  districts,  562. 
legal  proceedings,  &c.,  under,  563. 

Part  I.  of,  general,  560 — 567 ;  Part  II.  of,  telegraph,  &c.  wii'es,  567 — 570 ; 
Part  III.  of,  sanitary  and  other  provisions,  570 — 594 ;  Part  IV.  of,  music 
and  dancing,  594—599 ;  Part  V.  of,  stock,  599,  600. 

PUBLIC  HEALTH  ACT  (SUPPORT  OF  SEWERS)  AMENDMENT  ACT, 
1883, 
text  of,  469—472, 

PUBLIC  HEALTH  (BUILDING  IN  STREETS)  ACT,  1888, 
text  of,  530—534. 

PUBLIC  HEALTH  (CONFIRMATION  OF  BYE-LAWS)  ACT,  1884, 
text  of,  474,  475. 
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PUBLIC  HEALTH  (FEUIT  PICKERS'  LODGINGS)  ACT,  1882, 
text  of,  469. 

PUBLIC  HEALTH  (INTERMENTS)  ACT,  1879, 
text  of,  465—468. 

PUBLIC  HEALTH  (MEMBERS  AND  OFFICERS)  ACT,  1885, 
text  of,  481,-482. 

PUBLIC  HEALTH  (OFFICERS)  ACT,  1884, 
text  of,  476. 

PUBLIC  HEALTH  (RATING  OP  ORCHARDS)  ACT,  1890, 
text  of,  547. 

PUBLIC  HEALTH  (SHIPS)  ACT,  1885, 
text  of,  477—481. 

PUBLIC  HEALTH  (WATER)  ACT,  1878, 
text  of,  457,  458. 

PUBLIC  HEALTH  AND  LOCAL  GOVERNMENT  CONFERENCES  ACT, 
1885, 
text  of,  476. 

PUBLIC  IMPROVEMENT  ACT,  1860, 
text  of,  928. 

PUBLIC  LIBRARIES  ACTS.   See  also  Adoptive  Acts,  &c. 
accounts  under,  and  their  audit,  1326. 
acquisition  and  disposal  of  land  under,  1323. 
adoption  of ,  1321,  1329,  1330;  in  urban  district,  1335. 
charity  land  may  be  granted  for  purposes  of,  1324. 
combinations  of  library  authorities,  1323,  1336. 

commissioners  under,  constitution,  rotation,  meetings,  and  proceedings  of,  1322. 
committees  under,  appointment  and  powers  of,  1324. 
definitions  in,  1328. 

expenses  under,  how  to  be  defrayed,  1325  ;  limitation  of  expenditure,  1320. 
loans  for  purposes  of,  1326. 
management  of  libraries,  &c.,  1324. 

provision  under,  of  libraries,  museiims,  and  schools  of  science  and  art,  1323. 
provisions  of,  as  to  London,  1327. 
repeals  effected  by,  1328,  1331. 

text  of  Act  of  1892...  1320— 1331  ;  of  Act  of  1893... 1335. 
vesting  of  property  under,  1324. 

PUBLIC  WORKS  LOANS  ACTS, 

accounts  by  commissioners,  1040;  accounts  by  local  authority  as  to  loans 

under,  1174. 
application  of  surplus  balance  of  loan,  1125. 
constitution  and  powers  of  commissioners,  1028 — 1030. 
definitions  in  Act  of  1875...  1041. 

examination  by  Local  Government  Board  as  to  proper  application  of  moneys 

advanced  under,  1036,  1089,  1125. 
funds  for  loans,  1031,  1109,  1175. 

guarantees  by  local  authority  in  respect  of  pier  and  harbour  loans,  1173,  1215. 

notices  to  or  by  commissioners,  1040,  1041. 

purposes  of  loans  under,  1030,  1043,  1345. 

rate  of  interest  for  loans  under,  1030,  1044,  1109,  1332. 

recovery  of  loans,  1032—1036. 

regulations  by  commissioners,  1037 — 1040. 

repayment  of  loan  before  due,  1035. 

restriction  on  amount  of  loans  to  one  borrower,  1109. 

security  for  loans,  1031,  1089  ;  change  of  security,  1037. 

suspension  of  payment  of  principal  and  interest  on  loans,  1037. 

terms  and  duration  of  loans,  1030,  1031. 
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PUBLIC  WOEKS  LOANS  A.G'^^— continued. 

text  of  Act  of  1875...  1028— 1043  ;  of  Act  of  1876. ..1044;  of  Act  of  1878. ..1088; 
of  Act  of  1879.  ..1109;  of  Act  of  1881.  ..1124;  of  Act  of  1882.  ..1173;  of  Act 
of  1883. ..1175;  of  Act  of  1887. ..1215;  of  Act  of  1892. ..1332;  of  Act  of 
1894. ..1345. 

PUBLIC  WOEKS  LOANS  COMMISSIONEES.    See  also  Public  Works  Loajvs 
Acts. 

loans  by — to  local  autiiorities,  323,  324,  473,  616,  634;  to  companies,  &c.,  for 

purposes  of  working  class  lodging-houses,  646. 
rates  of  interest  on  loans  by,  323,  652. 

PUBLICATION  of 

abstract  of  audited  accounts  of  district  and  parish  councils,  328,  754,  1377. 
change  of  name  of  district  council  or  county  district,  752. 
change  of  name  of  local  board,  409. 

notice  of  audit,  326,  754  ;  of  notice  of  improvement  scheme,  603. 

order — investing  rural  authority  vi^ith  m-ban  i^owers,  378 ;  settling  dispute  as 

to  boundaries  of  urban  district,  379. 
orders  of  Local  Government  Board,  389,  456. 
regulations  as  to  epidemic,  &c.  diseases,  147,  152. 
report  of  auditor  on  audited  accounts,  754. 
resolution,  &c.,  as  to  private  street  works,  683,  692. 

resolution  adopting — Infectious  Disease  (Notification)  Act,  1889... 541  ;  Infec- 
tious Disease  (Prevention)  Act,  1890. .  .549 ;  Museums  and  Gymnasiums  Act, 
1891. ..1285;  Public  Health  Acts  Amendment  Act,  1890. ..561;  Public 
Libraries  Act,  1892,  in  urban  district,  1335 ;  Private  Street  Works  Act, 
1890... 680. 

urban  rates,  301. 

PULLING  DOWN 

of  works  in  contravention  of  bye-laws  as  to  new  buildings,  205,  217. 

PUMP, 

included  in  term  waterworks,  21. 

pubHc — closing  of  polluted,  96  ;  vesting  of,  in  local  authority,  89. 

PUECHASE  of 

cemetery  by  local  authority,  465. 
dam,  water-mill,  or  weir,  244. 

electric  lighting  undertaking  by  local  authority,  1229,  1230. 
gas  undertaking  by  urban  authority,  225,  226. 

lands  by  local  authority,  244 ;  incorporation  of  Lands  Clauses  Acts  for,  246 ; 

compulsorily,  provisions  as  to,  244  et  seq.  {see  also  Compulsory  Purchase); 

from  officers  of  authority,  481  ;  from  Duchy  of  Lancaster,  249,  250. 
lands  for — markets,  229  ;  pui-poses  of  working  class  lodging-houses,  643 ; 

providing  accommodation  for  working  class  displaced  by  improvement 

scheme,  614;  sewage  disposal  works,  58;  for  street  improvements,  201. 
lands  included  in  schemes  under  Housing  of  Working  Classes  Act,  1890  .  611 

—614,  628,  629,  663—672. 
lodging-houses  by  local  authority,  643. 
market  undertaking  by  urban  authority,  233,  234. 

periodical  publications,  memorandum  of  Local  Government  Board  as  to,  1373. 
public  walks  and  pleasure  grounds,  226. 
tramways  by  local  authority,  961. 
sewers  by  local  authority,  35. 

site  of  obstructive  buildings  by  local  authority,  626. 
water  or  water  rights  by  local  authority,  77. 
waterworks  by  local  authority,  76. 

PUEIFICATION  of 
houses,  73. 

sewage  before  discharge  into  streams,  40. 
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PUEITY 

of  water  supplied  by  local  authority,  82. 


QUALIFICATION  of 

chairman — of  board  of  guardians,  717  ;  rural  district  council,  721. 

guardians,  715. 

inspector  of  nuisances,  263. 

medical  officer  of  health,  263,  501,  502. 

member  of  joint  board,  380. 

rural  district  councillor,  721. 

urban  district  councillor,  719. 

QUAEANTINE  ACT,  1825, 
text  of,  783—793. 
what  vessels  are  within,  454. 

GUAREY  FENCESTG  ACT,  1887, 
text  of,  1202,  1203. 

QUAETEE  SESSIONS, 
definition  of,  526. 

QUAETEE  SESSIONS  BOEOUGH, 
definition  of,  526. 

with  population  of  10,000 — application  to,  of  Local  Government  Act,  1888, 
509,  510 ;  to  form  part  of  administrative  county  except  for  specified  pur- 
poses, 509  ;  to  form  part  of  county  for  purposes  of  main  roads,  510  ;  to  be 
deemed  urban  district  within  41  &  42  Vict.  c.  77. ..510;  bye-laws  as  to 
locomotives  may  be  made  by  council  of,  510;  council  of,  may  claim  to 
retain  maintenance  of  main  roads,  oil  ;  declaration  of  main  roads  in,  511. 

with  population  of  less  than  10,000 — application  to,  of  Local  Government  Act, 
1888... 511 — 513;  to  form  part  of  administrative  county  for  all  purposes, 
512;  to  be  urban  district  within  41  &  42  Vict.  c.  77. ..512;  declaration  of  main 
roads  in,  512  ;  revocation  of  grant  of  quarter  sessions  to,  511 ;  transfer  to 
county  council  of  certain  powers  of  council  of,  511. 

QUAETEE  SESSIONS  COUET, 

appeal  to— against  rates  or  orders,  &o.  of  summary  jurisdiction  court,  363  et  seq. ; 

under  Public  Health  Amendment  Act,  1890... 563. 
definition  of,  22. 

jurisdiction  of,  under  Public  Bodies  (Corrupt  Practices)  Act,  538. 
revocation  of  grant  of,  513. 

transfer  to  district  councils  of  certain  powers  of,  728. 

QUASHING 

of  rate  or  order,  &c.  by  quarter  sessions,  363  et  seq. 

QUAYS, 

works  not  to  be  executed  under  or  through  without  consent,  415. 

QUEEN'S  BENCH, 

appeals  to,  against  auditor's  decisions,  327,  798. 

QUESTIONS 

at  meetings  of  non-borough  district  council,  how  to  be  decided,  428. 
as  to  powers,  &c.,  transferred  to  county  council,  summary  proceedings  for 
determining,  507. 

as  to  transfer  of  powers,  &c.  under  Local  Government  Act,  1894,  summary 
proceedings  for  determining,  762. 

QUOEUM 

at  meeting  of  non-borough  district  council,  427  ;  of  joint  board,  429. 


[104] 


INDEXc 


BACK  EENT, 

definition  of,  11. 

EAILWAY, 

abutting  on  streets,  not  to  be  cbargeable  witli  private  street  expenses,  when, 
690. 

assessment  of — to  general  district  rate,  283;  to  special  expenses  rate,  311; 
meaning  of  term  for  purposes  of  assessment,  288  n. 

buildings,  exemption  of,  from  provisions  as  to  building  line,  and  bye-laws  as 
to  new  streets  and  buildings,  205. 

company,  powers  of,  and  loans  to,  for  purposes  of  working  class  lodging- 
houses,  646,  647. 

public  bridge  over  or  subway  under,  construction  or  adoption  of,  166. 

EAILWAY  AND  CANAL  TRAFFIC  ACT,  1888, 

appeals  from  decision  of  commissioners  under,  1237. 
definitions  in,  1248. 

expenses  of  local  authorities  under,  1247. 
jm-isdiction  of  commissioners  under,  1235,  1237,  1238. 

powers  of  sanitary  authorities  under — to  make  complaints,  1235  ;  to  make 
applications  as  to  derelict  canals,  1246  ;  to  enter  into  agreements  with 
respect  to  expense  of  constructing  bridges,  subways,  &c.,  1237. 

provisions  of,  as  to  canals,  1243  et  seq. 

revised  classification  of  trafiic  and  schedule  of  rates  under,  1238 — 1240. 
through  trafiic  and  through  rates,  1240,  1241. 
undue  preferences,  provisions  against,  1242. 

EAILWAY  AND  CANAL  TRAFFIC  ACT,  1892, 
text  of,  1320. 

EAILWAY  AND  CANAL  TRAFFIC  (PROVISIONAL  ORDERS)  AMEND- 
MENT ACT,  1891, 
text  of,  1283,  1284. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845, 

incorporation  of  certain  provisions  of,  with  order  for  compulsory  acquisition  of 

lands  for  allotments,  708. 
text  of,  as  to  recovery  of  damages  and  penalties,  843 — 846. 

EATE  BOOKS, 

deposit  of,  for  inspection,  prior  to  audit,  326,  327. 
estimate  of  urban  rates  to  be  entered  in,  296. 

inspection  of,  for  pui'poses  of  meetings  of  owners  or  ratepayers,  434. 
production  of,  to  auditor,  326,  327. 

EATE  ABLE  VALUE, 
definition  of  term,  765. 

EATEPAYERS.    See  also  Owners  and  Ratepayers. 

appeal  of,  to  confirming  authority  on  default  of  medical  officer  of  health  to 

make  ofiicial  representation  as  to  unhealthy  area,  610. 
application  of,  for  order  investing  rural  authority  with  urban  powers,  378. 
petition  of,  for  settlement  of  boundary  of  place  not  having  known  and  defined 

boundary,  373. 

may  require  water  rates  or  rents  to  be  levied,  462,  463 ;  may  require  official 

representation  to  be  made  as  to  unhealthy  area,  602. 
who  entitled  to  vote  at  meetings  and  polls  of,  430. 

RATES, 

county,  liability  of  quarter  sessions  borough  to  contribute  to,  509,  512. 
current  on  the  appointed  day,  saving  for,  772,  773. 
general  district.    »SVe  General  District  Rates. 

highway — accounts  as  to,  296  ;  when  to  be  made  in  urban  district,  293  ;  not  to 
be  made  on  inhabitants  of  urban  district  for  roads  without  district,  157  ; 
recovery  and  application  of  arrears  of,  on  constitution  of  urban  district, 
165. 
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RATES — continued. 

levy  of,  by  joint  board  or  port  sanitary  authority  on  default  of  authority  to 

comply  with  precept,  387. 
levy  of,  by  person  appointed  to  perform  duty  of  defaulting  local  authority,  395. 
library,  limitation  of,  1320;  incidence  of,  1325. 
priority  of,  in  distribution  of  property  of  bankrupts,  1255. 
return  as  to,  to  be  made  annually,  929,  1077. 

for  special  expenses — appeals  against,  311 ;  assessment  of  certain  properties  to, 
at  one-fourth,  311,  548,  679;  collection  of,  312;  making,  assessing  and 
levying  of,  311 ;  mortgage  of,  as  security  for  loans,  315;  surplus  of,  to 
be  paid  to  rural  authority,  312. 

for  technical  instruction,  limitation  of,  1270. 

urban  {see  also  General  District  Eates  and  Private  Improvement 
Bates)— altering  of,  300,  363;  appeals  against,  363  et  seq. ;  collection  of, 
301 ;  description  in,  of  owners  and  occupiers,  300 ;  evidence  of,  301 ; 
inspection  and  taking  copies  of,  299 ;  limit  in  local  Act  not  to  apply  to, 
307  ;  payment  of,  by  instalments,  301 ;  publication  of,  301 ;  not  to  be 
quashed  for  want  of  form,  350 ;  recovery  of,  summary  proceedings  for, 
339 ;  reduction  or  remission  of,  for  poverty,  302 ;  saving  for  existing 
agreements  and  leases,  302. 

for  water,  power  to  charge,  83 ;  for  water  supplied  from  standpipe  in  rural 
district,  462 ;  payment  and  recovery  of,  84,  882 — 886,  938 ;  power  of 
ratepayers  to  require  levy  of,  462,  463. 

EATING, 

exemptions  from,  284  n, 

owners  instead  of  occupiers  to  general  district  rates,  279. 
successive  occupiers,  283. 
unoccupied  premises,  283. 
Universities,  308. 

water-works  provided  by  local  authority,  78  n. 

RATIONS  TENURJE, 

highways  repairable,  powers  of  district  council  as  to,  723. 

EE-BOEEOWING, 

by  local  authority,  314  ;  period  for  repayment  of  moneys  re-borrowed,  317. 

EE-BUILDING, 

of  building,  when  to  be  deemed  new  building,  222. 

of  house  without  privy  and  ashpit  accommodation,  penalty  for,  63 ;  without 
drains,  penalty  for,  57 ;  building  Hue  may  be  prescribed  on,  201. 

EECEIVEE, 

appointment  of,  321. 

EECOGNIZANCE, 

appellants  to  enter  into,  365  n. 

EECOMMENDATION 

by  Local  Government  Board  as  to  loan  by  PubUc  Works  Loan  Commissioners, 
323. 

EECONSTEUCTION 

scheme  dealing  with  unhealthy  houses  under  Part  IT.  of  Housing  of  Working 
Classes  Act,  1890... 627  et  seg. 

EECOYEETof 

arrears  of  highway  rates  on  constitution  of  urban  district,  165. 
costs  of  local  inquiries  by  Local  Government  Board,  389. 
demands  below  50Z.  in  county  court,  350. 

expenses,  summary  proceedings  for,  333 ;  of  expenses  for  which  owners  liable, 
341,  342. 
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EECOYERY  oi— continued. 

expenses  incurred  by  local  authority  in  connection  with — abatement  of 
nuisance,  122;  burial  of  body  removed  from  mortuary,  154;  drainage 
■works  on  default  of  owner,  d-i  ;  maintenance  of  patient  in  hospital,  150; 
new  sewers,  5(3;  nuisances,  68,  125;  polluted  well,  97;  private  street 
works,  176,  687,  688;  provision  of  privy  or  ashpit  accommodation,  64; 
purifying  house,  73;  removal  of  works  contrary  to  bye-laws,  217  ;  water 
supply  to  house,  88. 

gas  rents,  865,  979. 

instalments  of  expenses  for  which  owners  are  liable  from  occupier,  341,  342. 
moneys  due  under  auditors'  certificates,  328,  797,  924,  925. 

penalties,  &c.,  summary  proceedings  for,  333  ;  restrictions  on,  336  ;  of  penalties 
under  Acts  incorporated  with  Public  Health  Act,  410. 

penalties,  damages,  &c. — under  Lands  Clauses  Acts,  840 — 842 ;  under  Eailways 
Clauses  Consolidation  Act,  1845...843— 846  ;  under  Gas  Works  Clauses 
Act,  1847... 870;  under  Companies  Clauses  Consolidation  Act,  1845... 805 — 
807. 

rates,  summary  proceedings  for,  339. 
rent  or  posses.sion  of  allotments,  1221. 

sums  due  under  precept  of  joint  board,  381,  387;  under  precept  of  port 

sanitary  authority,  386,  387  ;  imder  precepts  of  rural  authority,  313. 
water  rates,  84,  882—886,  938. 
water  rents,  83. 

RECEEATION  GEOUNDS, 

held  by  trustees,  transfer  of,  to  parish  council,  711. 
improvement  and  regulation  of,  by  parish  council,  703. 
provision  of,  by  parish  council,  701 ;  by  local  authority,  226. 
provisions  as  to,  in  Commons  Act,  1876...  1054 — 1056. 

purchased  with  compensation  money  paid  for  common  lands  taken,  vesting  of, 
1129. 

taken  rmder  Lands  Clauses  Acts,  apjjlication  of  compensation  for,  1129. 

EECUEEING  NUISANCES, 

complaint  to  justice  as  to,  119. 

order  of  court  as  to,  120,  442. 

penalty  for  non-compliance  with  Order,  122. 

proceedings  as  to,  when  caused  by  several  persons,  338. 

EEDEMPTION 

of  private  improvement  rate,  293. 

EEDUCTION 

of  m-ban  rates  on  score  of  poverty,  302. 

EE-ELIGIBILITY 

of  guardian  or  urban  or  rural  district  councillor,  746. 

EB-EEECTION 

of  building,  when  to  bo  deemed  now  building,  222. 

EEFOEMATOEY  AND  INDUSTEIAL  SCHOOLS, 

transfer  to  county  council  of  powers,  &c.  of  smaller  quarter  sessions  boroughs 
as  to,  511,  512. 

EEPUGES 

in  streets,  erection  of,  588. 

EEFUSALto 

admit  to  premises,  in  connection  with  nuisances,  124. 

allow  inspection  of  register  of  mortgages,  320  ;  of  poor  rate  books  for  purposes 

of  general  district  rates,  291 ;  of  lu'ban  rates,  299. 
register— common  lodging-houso  or  keeper,  101 ;  transfer  of  mortgage,  320. 
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EEPUSE, 

receptacles  for  deposit  of,  provision  of,  by  urban  authority,  73. 
removal  of,  from  houses,  69 — 72,  581 ;  bye-laws  may  require  secondary  access 
to  premises  for  pm-poses  of  removal,  205  n,  578. 

EEGISTER  of 

charges  on  premises  of  expenses  of  private  street  works,  688. 
common  lodging-houses,  99. 

dairymen,  cowkeepers,  &c.,  transfer  of,  from  county  to  local  authority,  487. 
grants  of  exclusive  rights  of  burial,  &c.,  902,  903. 
infants  received  in  registered  house,  995. 
mortgages,  320  ;  of  transfer  of  mortgages,  320. 

owners  and  proxies,  claims  to  be  entered  on,  433 ;  form  of  claim,  447,  448. 
rent-charges  and  transfers,  323. 
tenancies  of  allotments,  1226. 

EEGISTER  OF  PAEOCHIAL  ELECTOES, 

county  ownership  voters  in  parliamentary  borough,  how  to  be  shown  in,  738. 
duties  of  clerk  of  county  council  and  town  clerk,  as  to,  739. 
to  be  framed  in  parts  for  wards,  &o.,  738. 
marking,  &c.,  of,  738. 

persons  on,  may  attend  meetings  and  vote  as  parochial  electors,  737. 

persons  may  be  registered  on,  in  more  parishes  than  one,  738. 

separate  list  of  parochial  electors  to  be  part  of,  739. 

what  to  form,  737. 

women  qualified  to  be  on,  737. 

EEGISTEATION  of, 

alkali,  &c.,  works,  1117. 

burials  in  consecrated  part  of  cemetery,  903. 

canal  boats,  1073,  1075. 

common  lodging  houses  and  keepers,  101 ;  notice  of  registration  to  be  affixed 

on  house,  102. 
dairymen,  cowkeepers,  and  milk  pui'veyors,  487. 
houses  under  Infant  Life  Protection  Act,  995. 
lodging-houses,  bye-laws  as  to,  106. 
margarine  manufactory,  1211. 
mortgages  and  transfers  of  mortgages,  320. 
music  and  dancing  licences,  596. 
rent-charges  and  transfers,  323. 

slaughter-houses,  894,  895  ;  notice  of,  to  be  affixed  to  premises,  234. 

EEGULATION  of 

common.    See  Commons  Act,  1876. 
market,  provisions  as  to,  232,  233. 
slaughter-houses,  bye-laws  as  to,  234. 

EEGULATION  OP  EAILWAYS  ACT,  1868, 

provisions  of,  as  to  arbitrations  by  Board  of  Trade,  941. 

EEGULATIONS.    fi(ee  a?so  Eules. 

allotments,  1219  ;  model  regulations  of  Local  Government  Board,  1383. 
arbiti'ations,  251. 

attendances  at  conferences,  476,  477,  1420. 
audit,  Local  Government  Board  may  make,  1102. 
bicycles  and  tricycles,  523. 

of  Board  of  Trade  under  Electric  Lighting  Acts  for  protection  of  safety,  &c., 

1231—1234. 
cabmen's  shelters,  589. 
canal  boats,  1073,  1075,  1200. 
communications  between  drains  and  sewers,  51. 

dairies,  cowsheds,  and  milkshops  made  by  county  authorities  to  be  deemed 

made  by  local  authorities  in  county,  487. 
endemic,  epidemic,  or  infectious  disease — borrowing  powers  of  local  authority 

for  purposes  of,  473;  enforcement  of,  by  Customs  officers,  534 ;  execution  of, 
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EEGULATIONS— cowimwecZ, 

by  local  authority,  152 ;  making  of,  by  Local  Grovernment  Board,  147, 151  ; 
penalty  for  violating  or  obstructing  execution  of,  153  ;  publication  of,  152. 

of  local  authorities  not  subject  to  provisions  as  to  bye-laws,  259. 

of  Local  Government  Board— as  to  cholera,  1400,  1406,  1408,  1409 ;  as  to 
allotments  (model),  1383;  under  Canal  Boats  Act,  1887. .. 1391  ;  under 
Gas  and  Waterworks  Facilities  Acts,  1512;  as  to  inquiries  and  notices 
under  section  57  of  the  Local  Government  Act,  1888. .  .1388  ;  as  to  medical 
officers  and  inspectors  of  nuisances  (urban  authorities),  1497 ;  (rural 
authorities),  1505  ;  as  to  proceedings  under  section  9  of  Local  Government 
Act,  1894,  for  compulsory  acquisition  of  land  for  allotments,  1414. 

meetings,  power  to  make,  426. 

places  for  post-mortem  examinations,  155. 

pubKc  sanitary  conveniences,  575. 

removal  of  infected  person  from  ship  to  hospital,  144. 

stock,  making  of,  by  Local  Government  Board,  599,  600. 

under  Tramways  Act,  1870,  made  by  urban  authoritj^,  confirmation  of,  475. 

of  urban  authority  as  to  duties  and  conduct  of  officers,  &c.,  260. 

EELEEF, 

disqualification  of  tenant  of  working  class  lodging-house  on  receiving,  644. 
disqualification  for  office  of  person  in  receipt  of,  739. 

EELIEVING  OFFICEE, 

burial  by,  of  body  of  person  dying  of  infectious  disease,  154 ;  of  body  of  person 
ordered  by  justice  to  be  buried,  555. 

EEMISSION 

of  disallowances  and  surcharges,  923. 
of  urban  rates  on  score  of  poverty,  302. 

EEMOVABILITY 

of  officers  of  urban  authority,  260. 

EEMOVAL  of 

baildings  erected  contrary  to  byelaws,  205,  217. 
filth  on  notice  by  inspector  of  nuisances,  75. 
fcecal  or  offensive  matter,  bye-laws  as  to,  580. 

house  refuse,  69 — 72  ;  bye-laws  may  require  secondary  access  to  premises  for 

purposes  of,  205  n,  578  ;  bye-laws  to  facilitate,  581. 
infected  person  to  hospital,  143  ;  infected  body  to  mortuary,  154. 
manure  periodically,  76. 
market,  230  «. 

obstructions  in  streets,  223,  888—891. 

offenders,  fi'om  public  walk  or  pleasure  ground,  226. 

tenants,  compensation  may  be  paid  for  expenses  of,  651. 

EEMUNEEATION  of 

borough  auditors,  for  auditing  accounts  of  ui-ban  authority,  325. 

collector  of  poor  rates  for  collecting  separate  and  special  rates,  311. 

inspector  of  nuisances,  and  medical  ofiicer  of  health  to  be  approved  by  Local 

Government  Board,  when,  263,  264. 
medical  officer  of  health,  263,  264 ;  when  aj^pointed  for  united  district,  383. 
officers  of  rural  authority,  263. 
officers  of  urban  authority,  260. 

EENEWAL 

of  order  temporarily  constituting  port  sanitary  authority,  384. 
EENTCHAEGES, 

as  consideration  for  lands  purchased,  811,  931 ;  borrowing  power  of  promoters 
reduced  by  capitalised  value  of  rentcharge,  932. 

grant  of,  in  respect  of  advances  for  private  improvement  expenses,  322 ;  regis- 
tration of,  and  of  transfers,  323  ;  form  of  rentcharge,  446. 

lands  charged  with,  provisions  of  Lands  Clauses  Act,  1845,  as  to,  835. 

[109] 

N.B.—Faffes  above  779  refer  to  Vol.  II. 


INDEXi 


EENTS, 

for  allotments,  recovery  of,  1221. 

deduction  from — of  expenses  recovered  from  occupier  in  lieu  of  owner,  125  ;  of 
proj)ortion  of  private  improvement  rate,  292  ;  of  proportion  of  rentcharge 
in  resj)ect  of  private  improvement  expenses,  322. 

gas,  recovery  of,  865,  979. 

for  use  of  market,  229,  232,  233,  860,  861. 

for  water,  power  to  cliarge,  83 ;  for  water  meters,  85 ;  power  of  ratepayers  to 
require  charging  of  rents  for  water,  462,  463. 

REPAIEof 

county  bridges,  and  roads  over,  urban  authority  may  undertake,  166. 
cellars  and  vaults  under,  and  gratings,  &c.  in  surface  of  streets,  586. 
footpaths  by  parish  council,  711. 

highways — in  rural  districts,  costs  of,  729,  730  ;  in  rural  parish  where  transfer 
to  rural  council  postponed,  771;  in  urban  districts,  costs  of,  291;  in  part  of 
parish  outside  urban  district,  294,  724 ;  repairable  ratione  tenurce,  723 ; 
contribution  of  county  council  towards  cost  of,  495,  723. 

main  roads — by  county  council,  490,  495  ;  by  district  council,  493 ;  by  urban 
authority,  492,  511. 

parish  property  by  parish  council,  703. 

public  clocks,  228,  592. 

sewers  by  local  authority,  36 ;  precautions  during,  223. 

streets,  precautions  during,  223. 

turnpike  roads,  urban  authority  may  undertake,  166. 

EEPATMENT 

of  loans,  mode  and  period  of,  316,  317. 

REPEAL  of 

Act  confirming  provisional  order,  391. 

Acts  effected  by — Public  Health  Act,  1875... 425,  451;  substitution  of  pro- 
visions of  Public  Health  Act  for  repealed  Acts,  410 ;  Housing  of  Working 
Classes  Act,  1890. ..660,  678;  Local  Government  Act,  1888. ..530;  Local 
Government  Act,  1894... 773,  777;  Public  Authorities  Protection  Act, 
1893... 697. 

bye-laws — by  subsequent  bye-law,  256;  inconsistent  with  Public  Health  Act,  410. 

enactments — respecting  local  grants  out  of  Exchequer,  503 ;  as  to  qualification 
of  guardians,  715 ;  as  to  qualification  of  members  of  urban  authorities, 
719  ;  respecting  appointment  of  assistant  overseers  by  guardians,  768. 

local  Acts  by  provisional  order,  397. 

Public  Health  Act,  1875,  section  156... 531;  section  264... 697. 
EEPOET, 

annual,  of  local  authority  to  Local  Government  Board,  275 ;  urban  authority 

to  publish,  275. 
of  aiiditor  on  accounts  of  district  or  parish  council,  328,  754. 
of  conference,  purchase  of,  476,  477. 

of  medical  officer  of  health,  to  he  sent  to  county  council,  501. 
as  to  obstructive  buildings,  624. 

as  to  persons  resorting  to  common  lodging-houses,  103. 

of  proceedings  under  Part  II.  of  Housing  of  Working  Classes  Act,  1890,  to  be 
made  to  Local  Government  Boaid,  634 ;  to  be  made  to  county  council  in 
certain  cases,  634. 

of  surveyor — as  to  house  without  proper  water  supply,  87  ;  as  to  most  advan- 
tageous mode  of  contracting  for  work,  238 ;  as  to  necessity  for  carrying 
sewers  through  private  lands,  38 ;  as  to  necessity  of  providing  privy  accom- 
modation, 63,  65. 

EEPEESENTATION, 

as  to  allotments  by  parish  council,  702  ;  by  registered  electors  or  ratepayers, 
1216. 

as  to  dwelling-house  unfit  for  human  habitation,  618,  701 ;  copy  to  be  sent  to 
county  council,  when,  634 ;  may  be  made  by  county  medical  officer  of 
health,  640  ;  to  be  in  writing,  652. 
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EEPEESENTATION— cowfewwec?.  _  _  ' 

as  to  obstruction  of  right  of  way,  or  encroachment  on  roadside  waste,  by  parish 
council,  726. 

as  to  obstructive  buildings,  to  be  made  by  whom,  624,  "ZOl ;  copy  to  be  sent  to 
county  council,  when,  634 ;  may  be  made  by  county  medical  officer  of 
health,  640  ;  to  be  in  writing,  652. 

official,  under  Part  I.  of  Housing  of  Working  Classes  Act.  See  Official 
Eepresentation. 

to  Local  Government  Board — by  County  Council  as  to  failure  of  district 
council  to  put  Public  Health  Acts  in  force,  503 ;  as  to  alteration  of 
boundary  of  borough,  county,  or  electoral  division,  516;  circular  and 
instructions  of  Local  Government  Board  as  to  representations  for  alteration 
of  borough  boundary,  1516,  1524,  1525. 

EESERVOIE, 

construction  of,  80,  81. 

construction  of,  by  limited  owners,  1071. 

not  to  be  injuiiously  aiiected  without  consent,  420. 

public,  for  gratuitous  supply  of  water,  vesting  of,  in  local  authority,  89. 

security  of,  935. 

term  waterworks  includes,  21. 

EESIGNATION 

of  guardian  or  urban  or  rural  district  councillor,  746. 

EESOLHTION  of 

company  as  to  sale  of — water-works,  how  to  be  passed,  89 ;  of  gasworks,  how 

to  be  passed,  225,  226;  of  market  undertaking,  234. 
owners  and  ratepayers  for  constitution  of  local  government  district,  373 ; 

objections  to,  375,  376  ;  of  owners  and  ratepayers,  rules  as  to,  438—441. 
rural  authority  for  constitution  of  special  drainage  district,  378,  379. 

EESOET, 

places  of  public,  incorporation  of  provisions  of  10  &  11  Vict.  c.  89,  as  to,  235  ; 
text  of  such  provisions,  915,  916  ;  construction  of,  and  means  of  ingress  to 
and  egress  from,  586. 

EESPONDBNTS 

to  election  petitions,  substitution  of,  1140.    See  also  Election  Petitions. 

EETENTION 

of  body  of  infected  person,  prohibition  of,  554. 

EETIEEMENT  PEOM  OFFICE  of 

guardians,  717,  756,  757  ;  elected  at  first  elections  under  Act  of,  1894... 766,  767. 
rural  district  councillors,  721,  756,  757  ;  elected  at  first  elections,  766,  767. 
urban  district  councillors,  720  ;  elected  at  first  elections,  766,  767. 

EETEOSPECTIVE 

payments  which  may  be  included  in  general  district  rate,  278,  279. 

EETURNING  OFFICEE  at 

elections  under  Local  Government  Act,  1894 — appointment  of,  744  ;  use  by,  of 

schoolrooms,  &c.,  745. 
elections  of  rural  district  councillors,  1467  ;  of  urban  district  councillors,  1441. 
poll  of  owners  and  ratepayers — to  certify  result  of  poll,  436  ;  notice  of  poll  to 

be  published  by,  433,  434  ;  penalties  on,  437  ;  who  to  be,  441  ;  votes  to  be 

counted  by,  436. 

EETURNS 

as  to  local  taxation,  929,  1077. 

EEVOCATION  of 

grant  of  quarter  sessions  or  commission  of  peace,  513. 
licence  for  slaughter-house,  583. 
provisional  order,  391. 

[Ill] 

N.B. — Pnges  nhove  779  refer  to  Vol.  II. 


INDEX. 


EIGHTS,  _   

of  common,  powers  of  district  councils  as  to  maintaining,  725. 
of  drainage  into  sewers,  51. 

market,  purchase  of,  229  ;  sale  of,  by  company  to  urban  authority,  233,  234. 
of  navigation,  saving  for,  415,  419. 
under  repealed  Acts,  saving  for,  425. 

water — purchase  of,  "77  ;  sale  of,  by  company  to  local  authority,  89  ;  cannot  be 
acquired  compulsorily,  416  n;  saving  for,  420. 

of  way — acquisition  of,  by  parish  council,  704 ;  extinction  of,  over  lands  acquired 
under  improvement  or  reconstruction  schemes,  614,  629 ;  stopping  up  or 
diversion  of,  709,  710;  duty  of  district  council  as  to  protection  of ,  725;  repre- 
sentation by  parish  council  as  to  obstruction  of,  726 ;  transfer  to  county 
council  of  powers  of  district  council  in  default  as  to  protection  of,  726. 

EINGING 

of  door-bells  to  annoyance  of  inhabitant,  penalty  for,  913. 
EIOTOUS 

or  indecent  behaviour  in  streets,  penalty  for,  914. 

EIPAEIAN  AUTHOEITY, 

contributions  of,  to  common  fund,  386,  387. 
definition  of,  384. 

delegation  to,  of  powers  by  port  sanitary  authority,  386. 
may  be  constituted  port  sanitary  authority,  384. 

EIVEE, 

arbitration  as  to  certain  works  affecting,  417,  418. 

not  to  be  injui-iously  affected  without  consent,  420. 

pollution  of.    See  EiVEES  Pollittion  Peevention  Act. 

saving  for  bridges  over,  415  ;  for  navigation  of,  and  supply  of  water  to,  415. 

substitution  of  new  for  existing  sewers  under,  419. 

EIVEES  POLLUTION  PEEVENTION  ACT,  1876, 

certificate  of  inspector  of  Local  Government  Board  as  to  best  practicable  means, 

1067. 
definitions  in,  1070. 
enforcement  of  Act,  1065. 

facilities  to  be  afforded  for  factories  draining  into  sewers,  1064. 
inquiries  by,  and  powers  of  inspectors  of.  Local  Government  Board,  1068. 
joint  committee  of  county  and  county  borough  councils  for  purposes  of, 
500. 

legal  proceedings  under,  1065 — 1068. 
manufacturing  and  mining  pollutions,  1062 — 1064. 
powers  of  county  coimcil  to  enforce,  499. 
powers  of,  to  be  cumulative,  1069. 

prosecutions  under,  contribution  by  county  council  towards  costs  of,  500. 
saving  in,  1069. 

sewage  pollutions,  1059—1061,  1336. 
solid  matters,  1058. 
text  of,  1058—1070. 

EIVEES  POLLUTION  PEEVENTION  ACT,  1893, 
text  of,  1336. 

EOAD.    See  also  Highway  and  Street. 
in  Isle  of  Wight,  497. 
main.    See  Main  Eoad. 

public,  agi-eement  by  urban  authority  as  to  making  of  new,  165 
repair  of,  where  tramway  laid,  955. 
street  includes,  12. 

turnpike,  urban  authority  may  undertake  repair,  &c.,  of,  166. 
trees  in,  planting,  &c.,  of,  590. 
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EOOFS 

of  new  buildings,  bye-laws  as  to,  204,  205. 
used  on  public  occasions,  safety  of,  588. 

ROOMS, 

bye-laws  as  to  heigbt  of,  205  n,  518. 

over  privy,  &c.,  not  to  be  used  as  dwelling  or  sleeping  rooms,  580. 

in  school  house  or  room  maintained  out  of  local  rate — use  of,  for  committees 
or  officer  appointed  by  district  council  to  administer  public  funds,  or  for 
meetings  of  candidates,  699 ;  use  of,  for  elections  under  Local  Grovernment 
Act,  1894... 745;  use  of,  for  purposes  in  connection  with  allotments,  1281. 

EUBBISH, 

bye-laws  for  prevention  of  nuisance  arising  from,  72. 
receptacles  for,  provision  of,  by  urban  authority,  73. 
throwing  of,  into  stream,  restriction  on,  592. 

EUINOUS  BUILDINGS,  223,  891,  892. 
EULES, 

of  Board  of  Trade — under  Electric  Lighting  Acts,  1160,  1170 — 1173;  imder 
Gas  and  Waterworks  Facilities  Acts,  1006,  1007 ;  under  Tramways  Act, 
1870... 967. 

as  to  election  petitions,  1141,  1143 — 1150. 

of  Local  Government  Board  as  to  elections — guardians  to  be  elected  under, 
717  ;  urban  district  councillors  to  be  elected  under,  720 ;  what  to  be  pro- 
vided for  in,  744  ;  as  to  elections  of  rm-al  district  councillors,  1465 — 1489  ; 
as  to  elections  of  urban  district  councillors,  1439 — 1465. 

as  to  meetings  and  proceedings  of  joint  boards,  429. 

as  to  meetings  and  proceedings  of  local  boards,  426  et  seq. ;  to  apply  to  non- 
borough  district  councils,  426  n,  755. 
as  to  resolutions  of  owners  and  ratepayers,  438 — 441. 

of  urban  authority  under  sect.  48  of  Tramways  Act,  1870,  confirmation  of,  475. 

EUEAL  AUTHORITY, 

definition  of,  in  Local  Government  Act,  1888... 527. 

EUEAL  DISTRICT.    See  also  Etjeal  Sanitary  District. 
alteration  of  boundary  of,  516,  517. 
change  of  name  of,  752. 
to  be  in  one  county,  733. 

in  more  counties  than  one,  alteration  of  area  of,  by  joint  committees,  735. 
definition  of,  545. 
division  of,  516,  517. 

division  of,  by  Local  Government  Act,  1894... 721 ;  power  to  deal  with  certain 

matters  arising  out  of,  761  ;  officers  of  divided  district,  768. 
having  less  than  five  councillors,  provisions  as  to,  721,  733. 
and  parish  co-incident,  rural  district  council  to  be  parish  council,  734. 
rural  district  council  to  be  established  for  every,  718. 

rural  sanitary  districts  to  be  called,  718  ;  rural  sanitary  district  in  more  than 
one  county,  each  part  to  be,  721. 

EUEAL  DISTRICT  COUNCIL.    See  also  Local  Authority  ;  Rural  Sanitary 
Authority. 

accounts  of — audit  of,  754  ;  date  to  which  to  be  made  up,  754  ;  form  of,  754 ; 

inspection  of,  by  parochial  electors,  755. 
chairman  of,  election  of,  at  annual  meeting,  427,  755  ;  absence  of,  chairman  to  be 

chosen  at  meeting,  427  ;  casting  vote  of,  428  ;  qualification  of,  721 ;  to  be 

ex-officio  justice  of  the  peace,  718. 
change  of  name  of,  752. 

committees  of,  appointment,  term  of  office,  and  powers  of,  752  ;  rules  as  to 

proceedings  of,  763,  774,  775. 
consent  of,  to  stopping  or  diversion  of  right  of  way,  709,  710. 
to  consist  of  chairman  and  councillors,  721. 
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RUEAL  DISTRICT  COUNCIL— cowimwecZ. 

default  of — complaint  of  parish  council  as  to,  713  ;  powers  of  county  council  on 

sucli  complaint,  713,  714,  758. 
delegation  by,  of  powers  to  parish  council,  713. 
delegation  to,  of  powers  by  county  council,  507. 
duty  of,  as  to  protection  of  rights  of  way  and  roadside  waste,  725. 
employment  of,  as  agent  of  county  council,  759. 
establishment  of,  718. 
expenses  of,  how  to  be  defrayed,  728,  729. 
to  be  highway  authority,  157  n,  723. 

inability  of,  to  act,  powers  of  county  council  in  case  of,  755,  756. 
incorporation  of,  722. 

joint  committees  of  another  council  and,  appointment,  term  of  office,  powers, 
and  costs  of,  753. 

meetings  and  proceedings  of,  application  to,  of  provisions  of  Public  Health  Act, 

1875... 755.    See  also  Meetings  of  Non-borough  District  Cowgil. 
nomination  of  members  of,  721,  722. 

notice  to  be  given  to  parish  council  by,  of  plans  of  sewerage  or  water  supply,  714. 
number  of  members  of,  alteration  of,  517,  756,  757. 

petition  of,  to  Local  Government  Board  against  refusal  of  county  council  to 

make  compulsory  purchase  order  as  to  allotments,  705. 
powers  of,  as  to — highways  and  sanitary  matters,  723  ;  commons,  725,  726 ; 

affaii-s  of  adjoining  district  not  having  five  councillors,  722 ;  repair  of 

highways  before  becoming  charge  on  district,  771. 
transfer  to — of  powers  of  rural  sanitary  authority  and  highway  authority,  723 ; 

of  certain  powers  of  justices,  727,  728. 
urban  powers  may  be  conferred  on,  by  general  order,  724 ;  on  application  from 

county  or  parish  council,  725. 
use  by,  of  board  room  and  offices  of  guardians,  755. 
vice-chairman  of,  appointment,  term  of  office,  and  powers  of,  755. 

RUEAL  DISTEICT  COUNCILLOES, 
acceptance  of  office  by,  746,  1490. 

disqualification  for  office  of,  739 — 744  ;  of  person  disqualified  to  be  guardian, 
743. 

to  be  elected,  for  what  areas,  721. 

election  of,  721  (see  also  Elections  Eegitlated  by  Rules,  etc.);  union  of 
parishes  or  division  into  wards  for  pui-poses  of,  756,  757 ;  rules  as  to,  1465 
— 1489._ 

to  be  guardians,  721. 

number  of,  721,  766;  fixing  and  altering  of,  756,  757. 
qualification  of,  721. 
re-ebgibility  of,  746,  1490. 
resignation  of,  746. 

retirement  of,  721,  756,  757;  elected  at  first  elections  under  Act  of  1894. ..766, 
767. 

term  of  office  of,  721. 

vacancy  (casual)  in  office  of,  declaration  and  notification  of,  743,  744 ;  filling 
of,  746. 

vacation  of  office  of,  by  absence,  743. 

RURAL  SANITARY  AUTHORITY.    See  also  Local  Authority,  and  Rural 
District  Council. 
accounts  of,  audit  of,  331. 

adoption  by,  of  Part  III.  of  Housing  of  Working  Classes  Act,  1890... 641,  642. 

appointment  by — of  officers,  263;  of  parochial  committees,  273.  See  also  Paro- 
chial Committees. 

apportionment  by,  of  expenses  of  works  common  to  two  contributory  places, 
308. 

bill  cannot  be  promoted  in  Parliament  by,  77  n. 

certificate  of,  as  to  water  supply,  before  occupation  of  new  house,  461. 
committees  of,  delegation  of  powers  and  duties  to,  273. 
constitution  of ,  27. 
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EUEAL  SANITAEY  AUTHOEITY— conimwec^. 
description  of,  27. 

duty  of,  to  provide  or  requu-e  proyision  of  water  supply,  457  ;  as  to  acquisition 

of  land  for  allotments,  1216. 
existing  at  passing  of  Public  Health  Act,  1875,  saving  for,  414. 
expenses  of,  divided  iato  general  and  special,  308  (see  also  Special  Expenses, 

and  General  Expenses)  ;  expenses  of,  in  executing  Part  III.  of  Housing 

of  Working  Classes  Act,  1890... 642,  645. 
inspection  by,  periodically,  of  water  supply,  461. 

local  authority  includes,  6 ;  to  be  local  authority  under  Bakehouse  Eegulation 

Act,  30. 
meetings  of,  271,  272. 

nomination  of  members  of,  by  Local  Government  Board,  27. 

powers,  &c.  of,  under  Public  Health  (Water)  Act,  1878,  may  be  conferred  on 

urtjan  authority,  463. 
powers  and  duties  of,  30. 

powers  of — to  make  liye-laws  as  to  buildings,  205  n,  579  ;  for  recovery  of  sums 
due  from  overseers  on  precepts,  313 ;  under  Eailway  and  Canal  Traffic 
Acts,  1235,  1237,  1246. 

resolution  of,  for  constitution  of  special  drainage  district,  378,  379. 

rui'al  district  councils  supersede,  718. 

surveyor  of,  definition  of,  6. 

transfer  to,  of  hospital  provided  by  guardians,  148  n. 
urban  powers  may  be  conferred  upon,  378,  562,  681. 

EUEAL  SANITAEY  DISTEICTS.    See  also  Eueal  District. 

application  to,  of  Part  IH.  of  Public  Health  Acts  Amendment  Act,  1890... 
593. 

to  be  called  rural  districts,  718. 
constitution  of,  24. 

contributions  in,  mode  of  raising,  310,  311. 

in  more  than  one  county,  each  part  to  be  rural  district,  721. 

description  of,  27. 

water  supply  to  dwelling-houses  in,  duty  of  rural  authority  to  provide  or 
require  provision  of,  457. 


SAPETY 

of  platforms,  &c.,  erected  or  used  on  public  occasions,  588. 

SALAEY  of.    iSVe  also  Eemuneration. 

medical  officers  of  health  and  inspectors  of  nuisances,  payment  of  half  of,  by 

county  councils,  504,  505. 
officers  of  rural  authority,  263. 
officers  of  urban  authority,  260. 

SALE 

by  Duchy  of  Lancaster,  249,  250. 

gas  undertaking  by  company  to  m'ban  authority,  225,  226. 
infected  articles,  penalty  for,  144,  145. 

by  local  authority  of — lands,  244;  superfluous  lands,  244;  lands,  &c.  vested  in 
them  for  purposes  of  working  class  lodging-houses,  644,  645,  652  ;  lands 
acquired  under  imj)rovement  schemes,  608,  652. 

lands  for  materials  for  highways,  consent  of  justice  not  required  to,  748. 

lands  for  purposes  of  working  class  dwellings,  650. 

by  officer  of  authority  to  authority,  when  permissible,  481. 

manure,  &c.  not  removed  on  notice,  75. 

market  undertaking  of  company  to  urban  authority,  233,  234. 
matters  removed  in  abating  nuisance,  123. 
superfluous  lands,  244,  838,  839,  973. 
waterworks  by  company  to  local  authority,  89. 
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SALE  OF  POOD  AND  DEIJGS  ACTS, 

analysis  under — proceedings  to  obtain,  1011 — 1013;  certificate  of  analysis, 
1013,  1017. 

analysts  under,  appointment  and  duties  of,  1010. 
application  of,  to  sales  in  street,  1104. 
definitions  in,  1007. 
expenses  of  executing,  1016. 
offences  under,  1007 — 1010. 

proceedings  under,  against  offenders,  1013,  1103,  1105. 

repayment  by  county  of  contribution  of  borougli  with  separate  police  force 

towards  expenses  of  executing,  1105. 
samples  of  food  to  be  taken  under,  1011 ;  samples  of  milk  in  course  of  delivery, 

1103,  1104. 
tea,  examination  of,  on  importation,  1016. 
text  of  Act  of  1875...  1007— 1017  ;  of  Act  of  1879...  1103— 1105. 

SALE  OF  HORSEFLESH,  ETC.  EEGULATION  ACT,  1889, 
text  of,  1259,  1260. 

SALT  WOEKS.   See  Alkali,  etc.  Works  Eegulation  Acts. 

SAMPLES  of 

food,  taking  of,  1011. 

milk,  in  course  of  deUvery,  1103,  1104. 

SANCTION  of.    See  also  Consent. 

Attorney-General  to — proceedings  for  prevention  of  pollution  of  streams,  96  ; 
proceedings  for  recovery  of  penalties,  336 ;  proceedings  for  recovery  of 
penalties  from  officers,  476 ;  prosecutions  under  Public  Bodies  (Corrupt 
Practices)  Act,  1889... 537. 

Local  Government  Board  to — agreement  for  communication  of  sewers  of  adjoin- 
ing districts,  60;  agreement  for  supply  of  water  to  adjoining  district,  87 ; 
apj)ointmeut  of  district  medical  officer  as  medical  officer  of  fiealth,  263 ; 
appointment  of  same  person  as  medical  officer  of  fiealth.  or  inspector  of 
nuisances  for  two  or  more  districts,  263  ;  cfiange  of  name  of  local  board, 
409 ;  construction  of  reservoir,  81 ;  costs  of  autfiority  in  relation  to  pro- 
visional orders,  393  ;  delegation  by  port  sanitary  autfiority  of  powers  to 
riparian  autfiority,  386 ;  expenses  of  local  autfiority,  exempts  from  dis- 
allowance by  auditor,  1228;  loans  of  local  autfiorities,  314,  316;  loans 
under  Batfis  and  Wasfifiouses  Acts,  455  ;  purcfiase  of  lands  for  new  streets, 
201 ;  purcfiase  of  water-works,  76 ;  purcfiase  of  gas-works,  225 ;  sewage 
works  witfiout  district,  63;  temporary  supply  of  medicines  and  medical 
assistance,  151. 

SANITARY 

Acts,  definition  of,  21. 

autfiority  and  district,  definition  of,  in  Housing  of  Working  Classes  Act,  1890. . . 
656. 

purposes,  definition  of,  22. 

SANITARY  CONVENIENCES, 
definition  of,  565. 

for  manufactories  and  workshops,  676,  1362. 
provision  of,  by  local  autfiority,  66,  67. 

for  public  accommodation — not  to  be  accessible  from  street,  witfiout  consent, 
575,  576  ;  bye-laws  and  regulations  as  to,  575 ;  cfiarges  for  use  of,  575 ; 
letting  of,  575. 

used  in  common — injury  or  fouling  of,  576 ;  in  such  a  state  as  to  be  nuisance, 
penaltv  for,  576. 
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SANITAET  WOEK, 

application  to,  of  provisions  of  Water  Works  Clauses  Act,  1847,  as  to  mines, 
470,  471. 

definition  of,  in  Public  Healtli  (Support  of  Sewers)  Act,  1883... 470. 
notice  under  Water  Works  Clauses  Act  may  specify  support  requii-ed  to  be  left, 
471. 

over  mine,  limitation  of  right  of  support  for,  472. 
saving  for  acquired  rights  of  support  for,  472. 

SAYING  for 

acts  of  authorities  under  certain  local  Acts,  422. 
admiralty  and  war  office  property,  415. 
audit  of  accounts  before  appointed  day,  772. 
bye-laws  under  Sanitary  Acts,  414. 

charters,  local  Acts,  &c.  in  Local  Government  Act,  1888... 530. 

collegiate  bodies  and  government  departments,  421. 

Contagious  Diseases  (Animals)  Acts,  559. 

cm-rent  proceedings,  precepts  or  rates,  772. 

electric  lighting  works  from  bye-laws  as  to  wires,  &c.,  570. 

existing  actions,  bye-laws,  &c.,  contracts,  &c.,  securities,  &c.,  773. 

liability  of  highway  authority  to  repair,  &c.  public  footpaths,  711. 

liability  for  main  roads,  525. 

local  boards  in  certain  cases,  422. 

market  rights,  229. 

matters  under  repealed  enactments,  425. 
Metropolitan  Board  of  Works,  421. 
mines,  smelting  works,  and  iron  works,  420. 
navigation  rights,  415,  419. 

obligations  of  district  council  as  to  water  supply  and  sanitary  works,  704. 
payments  for  drain  from  premises  without  district  communicating  with  sewer 

within,  424. 
pending  actions,  773. 

Postmaster-General's  property  from  bye-laws  as  to  wires,  &c.,  569. 

powers  of  Local  Government  Board  as  to  alteration  of  parishes,  519. 

powers  of  sanitary  authorities,  notwithstanding  change  of  name,  773. 

proceedings  under  local  Acts,  422. 

provisions  of  leases  and  agreements  as  to  rates,  302. 

right  to  use  sewers  purchased  by  local  authority,  35. 

sanitary  authorities  existing  at  passing  of  Public  Health  Act,  and  their  officers, 
414. 

sewers  of  Commissioners  of  Sewers,  &c.,  32. 
special  district  rates,  in  certain  cases,  411. 
style  or  title  of  corporation  of  borough,  718. 
valuation  lists,  773. 
water  rights,  420. 
wharves,  quays,  &c.,  415. 

works  and  property  of  Crown,  Commissioners  of  Sewers  and  Land  Drainage 
Commissioners,  415. 

SCALE  of 

charges  for  water  supply,  fixing  of,  by  Local  Government  Board,  88,  462. 
election  expenses,  747. 

stamp  duty  under  District  Auditors  Act,  1879...  1103. 
votes  of  owners  and  ratepayers,  432. 

SCHEDULES 

to  Public  Health  Act,  1875,  construction  of,  411. 

SCHEME.    See  also  Schemes,  etc.,  next  page. 
amending  previous  scheme,  520. 

dealing  with  site  of  bmldings  demolished  under  Part  II.  of  Housing  of  Working 

Classes  Act,  1890... 627  ei!  se?. 
under  Local  Government  Act,  1888,  what  it  may  contain,  519,  520. 
as  to  parochial  charity,  powers  of  parish  council  as  to,  712, 
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SCHEME  FOE  DEMOLITION  OE  EECONSTEUOTION  OE  UNHEALTHY 

HOUSES, 

award  of  costs  by  parliament  in  connection  with,  629, 
compensation  for  lands  acquired  under,  630  et  seq. 
completion  of,  on  default  of  local  authority,  629. 
confirmation  of,  629. 

contribution  towards  expenses  of,  hx  London,  637. 
dwelling  accommodation  for  working  class  displaced  by,  630. 
execution  of,  629. 

extinction  of  rights  of  way,  &c.  over  lands  included  in,  629. 
loans  for  purposes  of,  633,  637,  698. 
making  of,  628, 
modification  of,  629. 
notice  of,  628. 

order  of  Local  Government  Board  sanctioning,  628. 
petition  against,  629. 

powers  of  London  county  council  as  to,  636,  637. 
purchase  of  lands  included  in,  628,  629. 

secretary  of  state  may  decide  whether  case  in  London  to  be  dealt  with  by,  or 
by  scheme  under  Part  1.  of  Act  of  1890... 648,  649. 

SCHEME  FOE  IMPEOVEMENT  OE  UNHEALTHY  AEEA, 

accommodation  for  working  classes  displaced  to  be  provided  for  in,  when,  606, 

607  ;  appropriation  or  acquisition  of  land  for  accommodation  of  persons 

displaced  under,  614. 
acquisition  of  land  under,  611 — 614,  663 — 672. 

circulars  and  instructions  of  Local  Government  Board  for  provisional  order  con- 
firming, 1515,  1516,  1521. 
compensation  for  lands  compulsorily  acquired  under,  612,  613. 
completion  of,  on  failure  by  local  authority,  609. 
confirmation  of,  604 — 606. 
execution  of,  by  local  authority,  608. 

extinction  of  rights  of  way  and  other  easements  over  lands  acquired  under,  614. 
limit  of  area  to  be  dealt  with  in  London  by,  648. 
local  inquiry  by  confirming  authority  as  to,  611. 
to  be  made,  when,  601. 
modification  of,  610. 

notice  as  to,  603  ;  notice  to  be  given  of  intention  to  take  fifteen  or  more  houses 
under,  609;  order  of  Local  Government  Board  prescribing  forms  of  notices, 
&c.,  as  to,  1492. 

requisites  of,  602,  603. 

secretary  of  state  may  determine  whether  case  in  London  to  be  dealt  with  by, 
or  under  Part  II.  of  Act  of  1890... 648,  649. 

SCHOOL, 

house  includes,  15. 

room,  use  of — for  committees  or  officer  appointed  by  district  council  to  ad- 
minister public  funds,  or  for  meetings  of  candidates,  699 ;  for  elections 
under  Local  Government  Act,  1894. .  .745  ;  for  purposes  in  connection  with 
allotments,  1281. 

SCHOOL  EOE  SCIENCE  AND  AET  ACT,  1891.    See  also  Public  Libearies 
Acts. 

transfer  to  local  authority  under,  of  school  for  science  and  art  or  literary  or 
scientific  institution,  1301. 

SCIENCE  AND  AET, 

provision  of  school  for,  under  Public  Libraries  Acts,  1323. 
transfer  to  local  authority  of  school  for,  1301. 

SCIENTIFIC 

institution,  transfer  of,  to  local  authority,  1301. 

SCILLY  ISLES, 

application  to,  of  Local  Government  Act,  1894... 764. 
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SCOTLAND, 

application  to,  of  Housing  of  Working  Classes  Act,  1890..  655 — 658,  671,  674. 
application  to,  of  Infectious  Disease  (Notification)  Act,  1889... 546. 

SEALING 

of  contracts,  when  requii-ed,  238. 

SEAMEN'S 

lodging-houses,  bye-laws  as  to,  1345. 

SEAECH  WAEEANT, 

grant  of,  140;  under  Sale  of  Horseflesh,  &c.  Eegulation  Act,  1889...  1259. 

SECONDAEY  ACCESS 

to  house,  bye-laws  may  require,  205  «,  578. 

SECEETAEY  OF  STATE, 

approval  by,  of  promotion  or  opposition  to  bill  in  parliament,  1001. 

copy  to  be  sent  to,  of  resolution  adopting  Part  lY.  of  Public  Health  Acts 

Amendment  Act,  1890... 562. 
definition  of  term,  527. 

determination  by,  whether  case  to  be  dealt  with  under  Part  I.  or  Part  II.  of 

Housing  of  Working  Classes  Act,  1890... 648,  649. 
local  inquiries  by,  under  Part.  I.  of  the  Housing  of  Working  Classes  Act, 

1890... 604,  606,  611 ;  under  Act  of  1890  generally,  653. 
order  of,  abolishing  fair,  972  ;  altering  date  for  holding  fair,  1005. 
provisional  order  of,  for  confirming  improvement  schemes,  604 — 606. 
transfer  to  Local  Government  Board  of  certain  powers  of,  454,  455,  987,  989. 

SECTION 

of  private  street  works,  preparation  and  deposit  of,  176,  682,  683. 

SECUEITY, 

for  costs  of  election  petitions,  1135. 

for  loans  of  urban  authority,  314,  318  ;  of  rural  authority,  315. 
for  loans  raised  for  less  period  than  sanctioned,  validity  of,  412. 
to  be  given  by  officers,  when,  267. 
for  performance  of  contract,  238. 
under  repealed  Acts,  saving  for,  425. 

requisitioners  of  meeting  of  owners  and  ratepayers  may  be  required  to  give, 
439. 

of  reservoirs,  935.  , 
saving  for  existing,  773. 

SEIZUEE 

of  unsound  meat,  &c.  136;  penalty  for  obstructing,  140. 

SEPAEATE  EATES, 
appeals  against,  311. 
collection  of,  312. 

for  general  expenses  in  part  of  parish,  311. 
making,  assessing,  and  levying  of,  311. 

for  special  expenses,  reduced  assessment  to,  of  certain  properties,  311,  548, 
679. 

surplus  of,  to  bo  paid  to  rm'al  authority,  312. 
SEEYICE  of 

compulsory  purchase  order  on  owner,  lessees  and  occupiers,  247,  706;  upon 

persons  having  rights  of  common,  247. 
notice  as  to  improvement  scheme  upon  owners,  &c. ,  603. 
notice  of  intention  to  construct  sewage  works  without  district,  62. 
notices,  orders,  &c. — mode  of,  359 ;  under  Part  II.  of  Housing  of  Working 

Classes  Act,  1890. .  .639  ;  on  local  authority  under  Act  of  1890. .  .654. 
provisional  order  confirming  improvement  scheme,  605. 
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SETTLED  LAND  ACT,  1882, 

amendment  of,  as  regards  erection  of  dwellings  for  working  classes,  649. 

SETTLEMENT 

of  boundaries  of  place  not  having  known  and  defined  boundary,  373 ;  of  bound- 
aries of  urban  district,  379,  517. 

SEVEEANCE 

of  properties  acquired  under  improvement  scbemes,  665. 

SEWAGE, 

disposal  of — powers  for,  58 ;  dealing  witb  lands  appropriated  for,  60,  61 ;  liquids 
interfering  with,  sanitary  authorities  not  required  to  receive  into  sewers, 
1064. 

lands,  mortgage  of,  for  loans,  318. 

pollution  of  streams  by — proceedings  for  prevention  of,  96;  provisions  of 
Eivers  Pollution  Prevention  Act,  1876,  as  to,  1059 — 1061 ;  rights  of  private 
persons  against  local  authorities  for,  41  n,  et  seq. 

purification  of,  before  discharge  into  streams,  40. 

supply  of,  58. 

works,  nuisance  arising  from,  cannot  be  dealt  with  summarily,  109  n. 
works  without  district — powers  of  local  authority,  as  to,  38 ;  provisions  as  to, 
61—63. 

SEWAGE  UTILIZATION  ACT,  1867, 

dissolution  of  joint  boards  constituted  under,  412. 

SEWER, 

alteration  of,  49,  223,  892,  893. 
building  over,  penalty  on  unauthorized,  57,  58. 
under  canals,  rivers,  &c.,  substitution  of  new,  419. 
chemical  refuse,  steam,  &c.,  not  to  be  turned  into,  570. 
cleansing  of,  50. 

of  collegiate  bodies,  saving  for,  421. 
commissioners  of.    See  Commissioners  of  Sewers. 

communication — of  drains  with,  51,  52,  424,  572  ;  of  drains  of  new  houses  with, 
57  ;  of  sewers  with  sewers  of  adjoining  district,  60. 

construction  of — by  local  authority,  36  ;  by  local  authority  on  agreement  with 
owner,  573  ;  powers  of  local  authority  as  to,  38  ;  precautions  during,  223, 
892,  893  ;  in  lieu  of  requii'ing  drain  to  communicate  with  existing  sewer, 
54 ;  prohibition  of  construction  of,  so  as  to  pollute  stream,  40 ;  so  as  to 
create  nuisance,  50. 

covering  in  of,  49,  50. 

default  of  local  authority  as  to,  proceedings  on  complaint  of,  394  et  seq. 
definition  of,  18. 
discontinuance  of,  49. 

entry  on  lands  for  purpose  of  ascertaining  course  of,  400. 
expenses  of  rural  authority  in  connection  with,  to  be  special,  308. 
injurious  matters  not  to  pass  into,  570. 
map  of,  51. 

new,  power  of  local  authority  to  require  houses  to  be  drained  into,  56, 
pollution  of  sti'eam  by  use  of,  prohibition  of,  40.    See  also  ElVERS  POLLUTION 

Prevention  Act,  1876. 
purchase  of,  by  local  authority,  35. 

repaii-  of,  by  local  authority,  36 ;  precautions  during,  223,  892,  893. 

saving  for  powers  of  government  departments  as  to,  421. 

support  of,  over  mines,  470,  471. 

use  of,  by  owners  and  occupiers  vsdthout  district,  53. 

ventilation  of,  50. 

vesting  of,  in  local  authority,  32. 

without  district  of  local  authority — vesting  of,  32;  communication  of,  with 
sewers  within  district,  53. 
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SEWERAGE, 

of  contributory  place,  expenses  to  he  special,  308. 
of  new  streets,  bye-laws  as  to,  204,  205. 

notice  of  plan  of,  to  be  given  by  rural  to  parish  council,  714. 

of  private  streets,  176,  682.    See  also  Private  Street  Works. 

system,  map  of,  51. 

united  district  for  purpose  of,  379. 

works,  support  of,  470,  471. 

SEWERAGE  BOARD.    See  also  Joint  Boahd. 

under  Public  Health  Act,  1848,  and  Sewage  Utilization  Act,  1867,  dissolution 

and  reconstitution  of,  412. 
vesting  of  sewers  constructed  by,  or  transferred  to,  32. 

SEXES, 

separation  of,  in  common  lodging-houses,  102  ;  in  lodging-houses,  106. 
SHED 

intended  for  human  habitation — bye-laws  as  to,  484,  485  ;  entry  of,  484 ;  nui- 
sances in,  484. 

SHELTER, 

for  cabmen,  provision  and  regulation  of,  589. 

temporary,  provision  of,  for  persons  removed  for  disinfection  of  house,  557. 
SHIPS, 

application  to — of  certain  provisions  as  to  nuisances,  infectious  diseases,  and 

hospitals,  477  ;  of  Infectious  Disease  (Notification)  Act,  1889... 544. 
cleansing  or  disinfection  of,  479  n. 

entry  of,  for  pm-poses  of  regulations  as  to  epidemic  diseases,  152. 
infected,  penalty  for  letting  of,  without  disinfection,  479  n. 
liable  to  quarantine  within  6  Geo.  IV.  c.  78... 454. 
nuisances  on,  129,  130,  477. 
quarantine  of,  783 — 793. 

regulations  of  Local  Government  Board  as  to  cholera,  &c.,  may  provide  for 

detention,  &c.,  of,  534,  535. 
removal  to  hospital  of  infected  person  on,  143,  144,  477. 

SHOOTING  GALLERIES, 

bye-laws  for  preventing  danger  from,  588. 

SHOP  HOURS  ACTS, 

textof  Act  of  1892...  1332;  of  Act  of  1893...  1338 ;  of  Act  of  1895...  1353. 

SHOWS, 

grant  of  park  for  use  of,  591. 

SICK, 

agreements  for  reception  of,  148. 

hospital  for,  provision  of,  by  local  authority,  148.    See  also  Hospital. 

SINKING  FUND, 

establishment,  application  and  investment  of,  316,  317. 
proceeds  of  sale  of  superfluous  lands  may  be  carried  to,  244. 
under  Local  Loans  Act,  1875...  1022. 

SITE  of 

buildings  demolished  under  Part  II.  of  Housing  of  Working  Classes  Act,  1890, 

scheme  for,  627  et  seq. 
obstructive  building  demolished,  627. 
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SLAUGHTEE-HOUSE, 

bye-laws  as  to,  234,  894 ;  confirmation  of,  475. 
cliange  of  occupation  of,  to  be  notified,  583. 
definition  of,  20. 

for  borses,  licensing  of,  728,  730,  781,  782,  796,  894,  895. 

licences  for — duration  of,  583 ;  revocation  of,  on  conviction  for  sale  of  bad 
meat,  583,  895. 

licensing  of,  894,  895  ;  notice  of,  to  be  affixed  on  premises,  234. 
nuisance  arising  from,  134. 
provision  of,  by  urban  authority,  234. 

registration  of,  894 ;  notice  of,  to  be  affixed  on  premises,  234. 
regulation  of,  234,  894. 

SLEEPING, 

rooms  over  privy,  &c.,  not  to  be  used  for,  580. 

SMALL-POX, 

memorandum  of  Local  Government  Board  as  to  precautions  against,  1435. 

SMELTLNG  WORKS, 
saving  for,  424. 

SMOKE, 

black,  emission  of,  from  chimney,  a  nuisance,  108,  109. 

nuisance  arising  from  non-consumption  of,  108,  109  ;  duty  of  local  authority 
as  to,  115 ;  powers  of  entry  for  enforcing  provision  as  to,  124. 

SNOW, 

bye-laws  for  preventing  nuisance  from,  72. 

soap-mae^:r,  _ 

nuisance  arising  from  trade  of,  134. 
restrictions  on  establishment  of  trade  of,  131. 

SOLICITOR, 

taxation  of  bill  of  costs  of,  331. 

SOUTH  WALES 

roads,  adaptation  of  Local  Government  Act,  1888,  to,  498,  499. 

SPACE, 

about  buildings,  bye-laws  as  to,  204,  205. 
open.   See  Open  Spaces. 

SPECIAL 

Act,  meaning  of,  in  incorporated  Acts,  410. 

case,  statement  of,  by  quarter  sessions  on  appeals,  364. 

district  rates,  saving  for,  411. 

drainage  district — constitution  of,  378,  379 ;  to  be  a  contributory  place,  379 ; 
dissolution  of,  371. 

SPECIAL  EXPENSES, 

apportioned  cost  of  works  for  common  benefit  of  two  or  more  contributory 
places,  to  be,  308. 

contributions  for — mode  of  raising,  310,  311  ;  in  like  manner  as  general 

expenses,  729  ;  to  be  shown  separately  in  precept,  310. 
expenses  incurred  in  carrying  out  order  as  to  polluted  well,  to  be,  97. 
expenses  of  rural  authority  in  executing  Public  Health  Acts  Amendment  Act, 

1890,  may  be  declared  to  be,  592. 
rate — appeals  against,  311 ;  assessment  of  certain  properties  to,  at  one -fourth, 

311,  548,  679;  collection  of,  312  ;  making,  assessing,  and  levying  of,  311 ; 

mortgage  of,  as  security  for  loans,  315 ;  surplus  of,  to  be  paid  to  rural 

authority,  312. 
to  be  separate  charge  on  contributory  place,  309. 
what  are,  307. 
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SPECIFICATION 

of  private  street  works,  683,  686,  692. 

SPOUTS, 

affixing  of,  to  houses,  891. 

SPEING, 

included  in  term  "waterworks,"  21. 

SQUAEE, 

protection,  &c.,  of  garden  in,  933. 
street  includes,  12. 

taking  over  of  enclosed  garden  in,  227  n,  933. 

STAELES, 

removal  of  manure  periodically  from,  76. 

STAGNANT 

water  in  dwelUng-house,  penalty  for,  74. 

STAIECASES 

of  new  buildings,  bye-laws  as  to,  205  n,  578. 

STALLAGES 

in  markets,  229,  232,  233,  860,  861. 

STAMP  DUTY, 

on  award  of  ai-bitrator,  255  n. 

on  deed  of  submission  to  arbitration,  253  n. 

tinder  District  Auditors  Act,  1879...  1101— 1103. 

STAND-PIPES, 

water  rates  may  be  cbarged  for  water  supplied  from,  462. 

STANDING  OEDERS, 

deposit  of  plans,  &c.,  under,  248  n,  1518,  1522,  1525. 

STANDS,  for 

hackney  carriages,  922. 

horses  and  donkeys,  fixing  of,  236. 

omnibuses,  1262. 

STATUES, 

erection,  &c.,  of,  in  streets  and  public  places,  590. 
STEAM 

not  to  be  turned  into  sewers,  570,  571. 
whistles,  regulation  of  use  of,  998. 

STIPENDIAEY  MAGISTRATE, 

sitting  of,  as  summary  jurisdiction  com-t,  335  n. 

STOCK, 

creation  and  issue  of,  by  urban  authority,  599. 
debenture,  under  Local  Loans  Act,  1875... 1019. 
regulations  of  Local  Government  Board  as  to,  599,  600. 
transfer  of,  on  change  of  name  of  authority  entitled,  &c.,  778. 

STOPPING  UP,  of 
highway,  709,  710. 

right  of  way — powers  of  district  coimcil  as  to,  725  ;  representation  as  to,  may 
be  made  by  parish  council,  726  ;  county  council  may  exercise  powers  of 
defaulting  district  council  as  to,  727. 

STOEEY, 

meaning  of  term  "  topmost  storey,"  in  bye-laws,  214  n. 
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STORM  WATERS, 

exclusion  of,  from  sewer  conmiunicatiiig  with  sewers  of  adjoining  district,  60. 

STREAM, 

included  in  term.  "  waterworks,"  21. 

pollution  of — proceedings  for  preventing,  96 ;  powers  of  county  council  to 
enforce  Rivers  Pollution  Prevention  Act,  as  to,  499.  See  also  RrvBBS 
Pollution"  Prevention"  Act,  1876. 

sewage  to  be  purified  before  discharge  into,  40. 

throwing  into,  of  rubbish,  filth,  &o.,  restrictions  on,  592. 

STREETS._  See  also  Highway  and  Road. 
alteration  of,  by  urban  authority,  169. 

annoyances  in,  provisions  of  10  &  11  Vict.  c.  89,  as  to,  908 — 914. 
arch,  cellar  or  vault  under,  repair  of,  586. 
back,  bye-laws  as  to  provision  of,  578. 

breaking  up  of — penalty  for,  without  consent,  169;  for  laying  water-pipes, 
83,  84,  876,  877 ;  for  laying  gas-pipes,  863 — 865 ;  for  laying  tramway, 
954. 

building  line  in,  regulation  of,  201,  204,  531. 
building  of  vault  or  arch  under  carriage  way  of,  penalty  for,  58. 
cleansing  of — duty  of  local  authority  as  to,  69,  70 ;  power  to  make  bye-laws  as 
to,  71,  72. 

construction  of,  precautions  during,  223,  892,  893. 

definition  of,  12—15,  617,  681. 

division  of,  into  rating  districts,  284. 

exposiire  in,  of  infected  person,  penalty  for,  144,  145. 

fencing  of,  by  urban  authority,  169. 

gardens,  &c.,  in,  protection  of,  933,  934. 

gratings  in  surface  of,  repair  of,  586. 

hoards  to  be  set  up  during  building  in,  585,  892. 

improvement  of,  purchase  of  premises  for,  201. 

laid  out  under  improvement  schemes,  to  be  highways,  608. 

level  of,  alteration  of,  by  mban  authority,  169;  right  of  adjoining  occupier  to 

compensation  on,  172  n. 
lighting  of,  224. 

line  of,  201,  204,  205,  223,  531,  888—891. 
naming  of,  223,  888. 

new— bye-laws  with  respect  to,  204,  205 ;  cases  deciding  what  are,  206  n — 
211  n  ;  continuing  offences  against  bye-laws  as  to,  217  ;  purchase  of 
premises  for,  201;  removal  of  works  contrary  to  bye-laws,  205,  217; 
width  of,  meaning  of  term  "width,"  217  n. 

nuisances  in,  235 ;  provisions  of  10  &  11  Vict.  c.  89,  as  to,  908—914. 

obstructions  in,  235;  provisions  of  10  &  11  Vict.  c.  34,  as  to,  888 — 891  ;  of 
10  &  11  Vict.  c.  89,  as  to,  908—914. 

paved,  when  to  be  deemed,  565. 

private — declaration  of,  as  highway,  198,  589,  689,  690;  paving,  &c.,  of,  power 
to  compel,  176;  recovery  from  owner  of  apportioned  cost  of  paving,  &c., 
176  ;  exemption  of  incumbent  of  church  from  cost  of  paving,  &c.,  197  ; 
what  are,  within  sect.  150... 176  — 181  «.  See  also  Private  Steeet 
Works. 

refuges  in,  erection  of,  588. 

repair  of — by  urban  authority,  169  ;  precautions  during,  223. 
repairable  by  inhabitants  at  large,  what  are,  181  n,  182  n. 
sanitary  convenience  accessible  from,  not  to  be  erected  "without  consent,  575, 
576. 

sewer  may  be  constructed  under,  38. 

statues  and  monuments  in,  erection,  &c.,  of,  590. 

trees  in,  vesting  of,  in  urban  authority,  169;  planting,  &c.,  of,  by  urban 
authority,  590. 

vesting  of,  in  urban  authority,  169  ;  meaning  of  vesting,  170  7i,  et  seq. 
watering  of,  69,  70. 

wires,  &c.,  along  or  across,  bye-laws  for  preventing  danger  from,  567. 

[124] 


INDEX, 


STEUCTURE 

of  new  buildings,  bye-laws  as  to,  204. 

SUBSIDENCE 

caused  by  brine  pumping.    See  Brine  Pumping,  etc. 

SUBURBAN  COMMONS, 

powers  of  urban  authority  as  to,  1046,  1047.    See  also  Commons  Act,  1876. 

SULPHURIC  ACID  WORKS.    See  Alkali,  etc..  Works  Regulation  Acts. 

SUMMARY 

proceedings.   See  Proceedings. 

SUMMARY  JURISDICTION  ACTS, 

application  of,  to  summary  proceedings  under  Act,  333. 
definition  of,  23. 

SUMMARY  JURISDICTION  COURT, 

appeals  to  quarter  sessions  against  orders,  &c.,  of,  363  et  seq. 
appeals  against  order  of,  as  to  nuisances,  123. 
appointment  by,  of  receiver,  321. 
arbitration  by,  on  claims  under  20/.,  256. 

constable  may  be  authorised  by,  to  examine  premises  and  execute  order  as  to 

nuisances,  127. 
constitution  of,  333. 
definition  of,  22. 

determination  by,  of — difference  as  to  water  consumed  when  supplied  by 
meter,  86  ;  dispute  as  to  charges  of  medical  practitioner  for  attendance  on 
board  ship,  153;  objections  to  private  street  works,  684. 

order  of,  as  to — apportionment  of  cost  of  works  of  water  supply  to  more  than 
one  house,  460 ;  authorising  execution  by  rural  authority  of  works  of 
water  supply  to  house,  459  ;  cleansing  of  offensive  ditch,  75  ;  closing 
cellar  dwelling,  99;  closing  dwelling-house  unfit  for  habitation,  121,  122, 
619,  620,  676  ;  closing  house  on  two  convictions  for  overcrowding,  129  ; 
closing  polluted  well,  96  ;  commitment  of  defaulting  ofiicer,  270  ;  dangerous 
telegTaph,  &c.,  wire  exempted  from  bye-laws,  509  ;  authorising  entry  on 
lands,  400  ;  nuisances,  120,  122,  123,  127  ;  form  of  order  as  to  nuisances, 
441,  442;  nuisance  from  offensive  trade,  134;  occupation  of  house  on 
refusal  of  rural  authority  to  give  certificate  as  to  water  suj^ply,  461 ;  pay- 
ment of  rates,  339  ;  requiring  occupier  to  permit  owner  to  execute  works, 
401  ;  form  of  such  order,  444. 

proceedings  before,  for  offences,  penalties,  &c.,  333. 

settlement  by,  of  disputed  compensation  for  damage  by  local  authority,  402  ; 

of  dispute  as  to  communication  of  sewer  or  drain  without  district  with 

sewer  within,  53. 
stipendiary  magistrate  sitting  as,  335  7i. 

summoning  before,  of  persons  creating  nuisance,  1 19  ;  form  of  summons,  441 ; 

of  defaulter  in  payment  of  rates,  339. 
summons  by,  of  owner  or  occupier  of  polluted  well,  96. 

SUMMONING  OFFICER 

of  meeting  of  owners  and  ratepayers — to  be  chairman  of  meeting,  439  ;  to  be 
returning  ofiicer  at  poll,  440  ;  who  to  be,  437. 

SUMMONS, 

as  to  cleansing  of  offensive  ditches,  75. 
of  defaulters  in  payment  of  rates,  339. 
of  defaulting  officers,  269,  270. 
on  owner  or  occupier  of  polluted  well,  96. 

of  person  against  whom  complaint  as  to  nuisance  made,  119;  form  of  sum- 
mons, 442. 

of  persons  causing  nuisance  by  offensive  trade,  134. 
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StnSTDAYS, 

provisions  as  to,  in  Local  Government  Act,  1894... 763. 

SUPERFLUOUS  LANDS, 
letting  of,  249. 

sale  of,  244,  838,  839,  973,  1224. 

SUPERIOR  COURT, 
definition  of,  656. 

proceeding  in,  against  nuisances,  128. 
proceedings  not  to  be  moved  into,  350. 

SUPPLY 

of  medicine,  by  local  authority,  151. 
of  water.    See  Water  Supply. 

SUPPORT, 

definition  of,  in  Support  of  Sewers  Act,  1883... 470. 

for  sanitary  works  over  mines — provisions  as  to,  470,  471 ;  limited  rigbt  of, 
472  ;  saving  for  acquired  rigbts,  472. 

SURCHARGES, 

by  auditor,  327,  328  ;  remission  of,  by  Local  Government  Board,  923 ;  removal 
of,  into  Queen's  Bencb,  327,  798 ;  notice  of,  to  be  given  to  person  sur- 
cbarged,  942. 

SURPLUS 

of  separate  rates,  payment  of,  to  rural  authority,  312. 

SURVEYING, 

entry  on  lands  for  purposes  of,  400. 

SURVEYOR, 

appointment  of,  by  urban  authority,  260. 

apportionment  by,  of  expenses  of  private  street  works,  176,  341,  342,  682,  687. 
definition  of,  6. 

entry  of,  on  pi'emises  to  examine  drains,  &c.,  68. 

estimate  of,  to  be  obtained  before  entering  into  contracts,  238. 

inspector  of  nuisances  and,  one  person  may  be,  264. 

of  local  board,  provisions  of  accounts,  order  as  to,  1369. 

ministerial  acts  required  to  be  done  by  surveyor  of  highways,  to  be  done  by, 
157. 

platforms,  &c.,  for  public  occasions,  to  be  constructed  to  satisfaction  of,  588. 
preparation  by,  of  plans,  &c.,  of  private  street  works,  682. 
remuneration  of,  260. 

report  of,  as  to — necessity  for  carrying  sewers  through  private  lands,  38  ; 
necessity  for  providing  jjrivy  accommodation,  63,  65;  size,  &c.,  of  drain, 
54,  57  ;  house  without  proper  water  supply,  87  ;  most  advantageous  mode 
of  contracting  for  work,  238. 

tenure  of  office  of,  260. 

SURVEYOR  OF  HIGHWAYS, 

ministerial  acts  to  be  done  by,  to  be  done  by  surveyor  of  urban  authority,  157. 
notice  to  be  given  to,  of  intention  to  construct  sewage  works  without  district, 
62. 

objection  by,  to  sewage  works  without  district,  62. 

recovery  by,  of  arrears  of  highway  rate  on  constitution  of  urban  district,  165. 
transfer  to  rm'al  district  councils  of  powers,  &c.,  of,  723. 
uj-ban  authority  to  be,  157. 

SWIMMING  BATHS.   See  Baths  and  Washhotjses  Acts. 

SWINE, 

penalty  for  keeping,  in  dwelling-house,  or  so  as  to  be  nuisance,  74. 
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SWINGS, 

bye-laws  for  preventing  danger  from,  588. 


TALLOW  MELTEE, 

nuisance  arising  from  trade  of,  134. 
restrictions  on  establishment  of  trade  of,  131. 

TANK, 

closing  of  polluted,  96. 
included  in  term  waterworks,  21. 

TAXATION  of 

solicitors'  bills  of  costs,  331. 

TAXES, 

annual  return  as  to  local,  929,  1077. 

duplicate  of  return  as  to,  to  be  sent  to  Local  Government  Board,  988. 
TEA, 

examination  of,  on  importation,  1016. 

TECHNICAL  AND  INDUSTRIAL  INSTITUTIONS  ACT,  1892, 
acquisition  of  land  for  purposes  of  institution,  1316,  1317. 
definition  of  institution,  1316. 
governing  body  of  institution,  1316. 
institution  to  be  public,  1317. 

provisions  of  Mortmain  and  Charitable  Uses  Acts  not  to  ajiply  to  assurances 

of  land,  1317. 
sale  or  exchange  of  site  of  institution,  1317. 

TECHNICAL  INSTRUCTION, 

application  to,  of  balance  of  local  taxation  (customs  and  excise)  duties,  1278, 
1282. 

appointment  of  committees  for  pui-poses  of,  1270. 
audit  of  accounts  of  aided  schools,  1271. 
definition  of  technical  and  manual  instruction,  1272. 
loans  for  purposes  of,  1271. 

local  authority  for  purposes  of,  definition  of,  1271. 

power  of  local  authority  to  supply,  or  aid  the  supply  of,  1269,  1282. 

rate  for  purposes  of— definition  of,  1271  ;  limit  of,  1270. 

text  of  Act  of  1890...  1269— 1272;  of  Act  of  1891...  1282. 

TELEGRAPH  OR  TELEPHONE 
wires,  bye-laws  as  to,  567. 

TENANT, 

division  of  expenses  between  landlord  and,  in  certain  cases,  411. 

TENANTS  COMPENSATION  ACT,  1890, 
text  of,  1277. 

TENDERS 

for  contracts  to  be  invited,  238. 

TENT, 

application  to,  of  Infectious  Disease  (Notification)  Act,  1889... 544. 
intended  for  human  habitation — bye-laws  as  to,  484,  485  ;  entry  of,  484 ; 
nuisances  in,  484. 

TENURE  OE  OPFIOE  of 

inspector  of  nuisances  and  medical  officer  of  health,  when  salary  repaid  by 

county  council,  263. 
officers  of  iirban  authority,  260. 
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TEEM  OF  OFFICE  of 
guardians,  717. 

members  of  committees  of  non-borough  district  council  or  parisb  council,  752. 
member  of  a  joint  committee  of  parish  and  district  councils,  753. 
member  of  joint  board,  380. 
rui'al  district  councillors,  721. 
m'ban  district  councillors,  720. 

vice-chaii-man  of  district  council  or  board  of  guardians,  755. 

TESTING 

of  gas,  977,  980. 

of  petroleum,  991,  1106— 1108. 

THAMES, 

protection  of  conservators  of,  691. 
saving  for  conservators  of,  1069. 

TITHES, 

assessment  of — to  general  district  rate,  283 ;  to  special  expenses  rate,  311. 

TOLLS, 

annual  return  as  to,  929,  1077. 

market— fixing,  &c.  of,  229,  232,  233,  860,  861 ;  purchase  of,  by  urban  autho- 
rity, 269. 
on  roads  in  Isle  of  "Wight,  497. 
on  roads  in  South  Wales,  abolition  of,  498. 
on  tramways,  962. 

TOMBSTONES, 

removal  of,  from  disused  burial  ground,  1213. 

TOWN  GAEDENS  PEOTECTION  ACT,  1863, 
text  of,  933,  934. 

TOWNS  IMPEOVEMENT  CLAUSES  ACT,  1847, 
definitions  in,  887,  888. 

incorporation  with  Public  Health  Act — of  certain  provisions  of,  223  ;  of  provi- 
sions as  to  slaughter-houses,  234. 

provisions  of,  as  to — improving  line  of  streets  and  removing  obstructions,  888 
— 891 ;  naming  of  streets  and  numbering  of  houses,  888 ;  precautions 
during  construction  of  sewers,  streets,  and  houses,  892,  893 ;  ruinous  or 
dangerous  buildings,  891,  892  ;  slaughter-houses,  894,  895. 

repeal  of  section  80  of,  585. 

TOWNS  POLICE  CLAUSES  ACT,  1847, 
definitions  in  907,  908. 

incorporation  of,  with  Public  Health  Act,  1875... 235. 

provisions  of,  as  to — fires,  914,  915;  hackney  carriages,  916 — 922;  obstructions 
and  nuisances  in  streets,  908 — 914;  places  of  public  resort,  915,  916; 
public  bathing,  922,  923. 

TOWNS  POLICE  CLAUSES  ACT,  1889, 
text  of,  1260—1262. 

TEAFFIO, 

extraordinary,  on  highways,  1094. 
in  streets,  regulation  of,  908,  909. 

TEAMWAY, 

public  bridge  over  or  subway  under,  construction  or  adoption  of,  166. 

TEAMWAYS  ACT,  1870, 

bye-laws  under,  962—964,  971. 
carriages  on  tramways,  958. 
construction  of  tramways  under,  953 — 958 
definitions  in,  948. 
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TEAMWAYS  ACT,  1810—coniumed. 
discontinuance  of  tramways,  960. 

expenses  and  loans  of  local  authority  under,  952,  953.  - 
inquiries  by  Board  of  Trade  under,  967. 
insolvency  of  promoters,  960. 

lease  ty  local  authority  of  tramway  constructed  or  acquired  by  them  under, 
952,  971. 

licenses  may  be  granted  to  third  parties  to  use  tramways,  959. 

local  authority  not  themselves  to  work  tramway,  952. 

offences  under,  964,  965. 

provisional  orders  under,  9-19 — 953,  969 — 971. 

purchase  of  undertaking  by  local  authority,  961. 

rules  under,  967  ;  confirmation  of  rules  and  regulations  made  by  urban  autho- 
rity under  section  40  of,  475, 
text  of,  948—971, 
tolls,  962. 

TEANSFEE 

to  council  of  borough,  of  powers  of  improvement  commissioners  or  local  board, 

408;  of  powers,  &c.  under  local  Acts,  408,  1151. 
of  county  bridges  to  county  borough  councils,  508,  509. 

to  county  councils  of  powers,  &c. — of  defaulting  authority  under  Part  II.  of 
Housing  of  Working  Classes  Act,  1890... G35;  of  defaulting  authority  in 
respect  of  allotments,  1280,  1281  ;  of  defaulting  district  council,  713,  726; 
of  smaller  quarter  sessions  boroughs,  511;  general  provisions  as  to,  in  Local 
Government  Act,  1888.  ..506,  507;  in  Local  Government  Act,  1894. ..758. 

to  district  council  of  certain  powers  of  justices,  727,  728. 

of  hospital  by  guardians  to  rural  authority,  148  n. 

of  license  for  music  and  dancing,  597. 

to  local  authority — of  powers  of  turnpike  trustees,  411 ;  of  open  spaces  or  dis- 
used burial  grounds,  1111 — 1113,  1213,  1274,  1275;  of  schools  for  science 
and  art,  or  literary  or  scientific  institution,  1301. 

to  Local  Government  Board  of  powers,  «S:c.  of — Board  of  Trade  under  Alkali 
Acts  and  Metropolis  Water  Acts,  455 ;  privy  council,  486,  987,  989 ; 
secretary  of  state,  455,  987,  989 ;  treasury  under  Baths  and  Washhousos 
Acts,  455. 

of  mortgage,  320  ;  form  of  transfer,  446. 

to  parish  council  of — legal  interest  in  parish  property,  700  ;  powers,  &c.  under 
adoptive  Acts,  749;  powers,  &c.  of  allotment  managers,  wardens,  &c., 
702 ;  powers,  &c.  of  churchwardens,  700 ;  powers,  &c.  of  guardians  as  to 
parish  i^roperty,  701  ;  certain  powers,  &c.  of  overseers,  701;  powers,  &c., 
of  vestry,  700;  public  property  held  by  trustees,  711. 

of  powers,  &c.,  on  alteration  of  areas,  376,  377. 

of  powers,  &c.,  settlement  by  provisional  order  of  differences  as  to,  398  ; 

summary  proceedings  for  determining  questions  as  to,  762. 
of  property  and  liabilities  consequent  on  transfer  of  powers  and  duties,  759,  7G0. 
of  rentcharges  granted  for  advances  in  respect  of  private  improvement  expenses, 

323. 

to  rural  district  council— of  powers  of  rural  sanitary  authority  and  highway 
authority,  723  ;  of  allotments  by  trustees  or  wardens,  1225. 

of  stock,  consequent  on  change  of  name  of  authority  entitled,  or  on  other 
authority  becoming  entitled  to  stock,  778. 

to  urban  authority  of  powers,  &c.,  of — existing  authorities  under  adoptive 
Acts,  749,  757 ;  burial  board,  454 ;  local  board  or  improvement  commis- 
sioners acting  as  burial  board,  408,  409. 

TEEASUEEE, 

clerk  or  partner  not  to  be,  264. 

local  board,  accounts  of,  provisions  of  accounts  order  as  to,  1369. 
payments  to,  by  officers,  269. 

of  rural  authority,  who  to  be,  263  ;  remuneration  of,  263 ;  payment  to,  of  half 
of  penalty,  337. 

of  urban  authority,  appointment,  remuneration,  and  tenure  of  office  of,  260 ; 
district  fund  account  to  be  kept  by,  278 ;  payment  to,  of  half  of  penalty,  337. 
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TEEASURY, 

definition  of,  527. 

transfer  to  Local  Government  Board  of  powers  of,  as  to  loans  imder  Baths  and 
WasKhouses  Acts,  455. 

TEEES 

in  streets — vesting  of,  in  urban  authority,  169 ;  injury  to,  penalty  for,  169 ; 
planting  of,  by  urban  authority,  590. 

TEICYCLES_ 

to  be  carriages  within  Highway  Acts,  523. 
regulations  as  to,  523. 

TEIPE-BOILEE, 

nuisance  arising  from  trade  of,  134. 
restrictions  on  establishment  of  trade  of,  131. 

TETJSTEES, 

definition  of,  765. 

of  parochial  charity — appointment  of,  by  parish  council,  711,  712;  appoint- 
ment of,  in  borough  or  other  urban  district  divided  into  wards,  731  ;  not 
to  be  beneficiaries,  713  ;  term  of  office  of,  712. 

transfer  to  local  authority  of  open  spaces  held  by,  1274,  1275. 

transfer  to  parish  council  of  j)ublic  property  held  by,  711. 

TUENPIKE 

road — to  become  main  road,  when,  1091;  not  included  in  term  street,  12; 
power  of  TU'ban  authority  to  undertake  repair,  &c.  of,  166;  transfer  to 
Local  Government  Board  of  powers  of  secretary  of  state,  as  to,  455, 

trustees,  transfer  of  certain  powers  of,  to  local  authority,  412. 


inVIPIEE, 

appointment  of,  252  ;  under  Lands  Clauses  (Umpire)  Act,  1883... 1174. 
award  of,  within  what  time  to  be  made,  252 ;  finality  of,  253. 
costs  of  reference  to  be  in  discretion  of,  252. 
declaration  to  be  made  by,  252. 

production  of  documents  to,  and  examination  of  witnesses  by,  252. 

UNDEETAKEES, 

meaning  of,  in  incorporated  Acts,  410. 

UNHEALTHY  AREAS, 

appointment  of  medical  practitioner  to  inquire  into,  on  default  of  medical 
officer  of  health,  610, 

improvement  scheme  to  be  made  for,  when,  GOl ;  requisites  of  scheme,  602, 
603 ;  notice  as  to  scheme,  603 ;  confirmation  of  scheme,  604 — 606,  See 
also  Scheme  for  Improvement  of  Unhealthy  Area, 

ofiBcial  representation  as  to,  601 ;  by  whom  representation  to  be  made,  602. 

provisions  as  to,  600  ef  seq. 

UNHEALTHY  DWELLINGS.   >S'ff  Dwelling-Hotjse  unfit  for  Habitation. 

UNION, 

alteration  of  area  of,  734,  735, 

of  county  borough  with  county,  516, 

definition  of,  5, 

of  districts,  379  et  seq. ;  for  appointment  of  medical  officer  of  health,  382,  383, 

oSicerB,  grants  by  county  councils  towards  cost  of,  506, 

of  new  parishes  constituted  by  Local  Government  Act,  1894... 735, 

of  ui'ban  or  rural  districts  and  parishes,  516,  517, 
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UNITED  DISTEICTS, 

for  appointment  of  medical  ofBcer  of  health,  382,  383. 

formation  of,  379 ;  costs  of  formation,  380 ;  contents  of  provisional  order  for 
formation  of,  380. 

governing  body  of,  constitution  and  incorporation  of,  380.    See  also  Joint 

Board. 
purposes  of,  379. 

UNIVERSITIES, 

contributions  of,  towards  certain  expenses,  308. 
Oxford,  representation  of,  on  local  board,  423,  424. 
rating  of,  308. 

reiH-esentation  of,  on  council  of  borough,  515. 
water  supply  to  colleges,  &c.  of,  94. 

UNOCCUPIED 

premises — improvement  rates  on,  to  be  paid  by  owner,  291 ;  rating  of,  to  general 
district  rate,  283. 

UNSOUND  MEAT, 

condemnation  of,  582. 
provisions  as  to,  136 — 141. 

provisions  as  to,  to  apply  to  all  articles  intended  for  food,  582. 

UEBAN  AUTHORITY, 

definition  of,  in  Local  Government  Act,  1888... 527. 

URBAN  DISTRICT  COUNCILS.  See  also  Disteict  Couxcil  ;  Local  Authoeity  ; 

and  Urban  Sanitary  Authority. 
accounts  of,  audit  of,  754 ;  to  what  date  to  be  made  up,  754 ;  form  of,  754. 
chairman  of — election  of,  427,  755  ;  absence  of,  chairman  to  be  chosen  at 

meeting,  427  ;  casting  vote  of,  428  ;  to  be  cx  officio  justice  of  peace,  718. 
change  of  name  of,  752. 

committees  of,  appointment,  term  of  office  and  powers  of,  752  ;  rules  as  to 

proceedings  of,  753,  774,  775. 
conferment  ujion — of  power  to  appoint  overseers  and  assistant  overseers,  and 

powers,  &c.  of  overseers  or  paiish  council,  730,  731  ;  of  powers  of  vestry 

under  Poor  Rate  Assessment  and  Collection  Act,  732. 
consent  of,  to  adoption  of  adoptive  Act,  758. 

duties  of,  as  to  protection  of  rights  of  way  and  roadside  waste,  725. 

emjiloyment  of,  as  agent  of  county  council,  759. 

ex  officio  and  nominated  members  of,  abolition  of,  719. 

expenses  of,  in  execution  of  additional  duties  conferred  by  Local  Government 

Act,  1894. ..728. 
Improvement  Act  Commissioners  to  be  called,  4  n,  718. 
inability  of,  to  act,  powers  of  county  council  in  case  of,  755,  756. 
joint  committees  of  parish  or  other  district  council  and,  appointment,  term  of 

office,  powers  and  costs  of,  753. 
local  boards  to  be  called,  4  n,  718. 

meetings  and  jiroceedings  of,  ai^plication  to,  of  Public  Health  Act,  1875... 755. 

See  also  Meetings  of  Non-Borough  District  Council. 
powers  of,  as  to,  maintaining  rights  of  common,  725,  726. 
transfer  to— of  certain  powers  of  justices,  727,  728;  of  powers,  &c.  under 

adoptive  Acts,  749,  757. 
urban  sanitary  authorities  to  bo  called,  718. 

vice-chairman  of,  appointment,  term  of  office,  and  powers  of,  755. 

UEBAN  DISTRICT  COUNCILLORS, 
acceptance  of  office  by,  746,  1463. 
disquahfication  for  office  of,  739 — 744. 
•  election  of,  to  be  under  rules,  720  ;  text  of  rules,  1439.    Sec  aho  Elections 
regulated  by  Rules,  etc. 
electors  of,  who  to  be,  720. 
qualification  of,  719. 
re-eligibility  of,  746,  1464. 
resignation  of  office  by,  746,  1464. 

retirement  of,  720  ;  elected  at  first  elections  under  Act  of  1894... 766,  767. 
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UEBAN  DISTEICT  COHNCILLO'RS— continued. 
term  of  office  of,  720. 

vacancy  (casual)  in  office  of,  declaration  and  notification  of,  743,  744 ;  filling 

of,  746,  1464. 
vacation  of  office  of,  by  absence,  743. 

UEBAN  DISTEICTS.  See  also  Local  Gtoveenment  District  and  Improvement 

Act  District. 
boroughs  not  being,  provisional  orders  dealing  -witb,  515. 
boundaries  of — settlement  of  disputes  as  to,  379 ;  alteration  or  definition  of,  516, 

517. 

change  of  name  of,  752. 
constitution  of,  516,  517,  751. 

in  more  counties  than  one,  to  be  deemed  in  county  containing  larger  population, 
514. 

definition  of,  545. 

division  of — into  rating  districts,  284;  into  wards  for  election  purposes,  516,  517. 
excluded  part  of  parish  to  be  deemed  part  of,  for  highway  purposes,  294 ; 

to  cease  to  be  part  of,  when  rural  authority  become  highway  authority, 

295  n,  724. 
extension  or  diminution  of,  516,  517,  751. 

houses  in,  not  to  be  built,  re-built  or  occupied  without  drains,  57. 

Improvement  Act  districts  to  be  called,  4  n,  718. 

local  government  districts  to  be  called,  in,  718. 

parish  in  more  than  one,  each  part  to  be  separate  parish,  733,  734. 

urban  sanitary  districts  to  be  called,  718. 

UEBAN  POWEES, 

rural  authority  may  be  invested  with,  378,  562,  681 ;  by  general  order,  725 ; 
county  or  parish  council  may  apply  for,  725. 

UEBAN  SANITAEY  AUTHOEITY.    ,See  also  Local  Authority;  Urban 
District  Councils. 
accounts  of,  audit  of,  325  et  seg.,  754. 

adoption  by,  of  Baths  and  Washhouses  Acts,  28 ;  of  Labouiing  Classes 

Lodging-houses  Acts,  28. 
appointment  by,  of  officers,  260. 
as  burial  board,  925,  930—932. 
to  be  called  urban  district  council,  718. 

committees  of — appointment  of,  272,  752;  meetings  and  proceedings  of,  274, 

753,  774. 
consent  of.    See  CONSENT, 
constitution  of,  24. 
contracts  of,  238  et  seg. 

council  of  borough  not  being,  provisional  order  dealing  with,  515. 

being  council  of  borough — audit  of  accounts  of,  325 ;  mode  of  defraying 

expenses  of,  276;  proceedings  of,  271. 
description  of,  24. 

duties  of — as  to  provision  of  fire-plugs,  92  ;  as  to  nuisance  from  offensive  trade, 
134  ;  as  to  acquisition  of  land  for  allotments,  1216. 

execution  by,  of  Baths  and  Washhouses  Acts  and  Labouring  Classes  Lodging- 
houses  Acts,  28. 

existing  at  passing  of  Public  Health  Act,  1875,  saving  for,  414. 

expenses  of,  mode  of  defraying,  276  ;  alteration  of  mode  in  certain  cases,  278. 

investment  of,  with  powers  under  Public  Health  (Water)  Act,  1878... 463. 

liability  of,  for  accidents  caused  by  non-repair  or  improper  condition  of  high- 
ways. 158  n — 164  71. 

local  authority  includes,  6 ;  to  be  local  authority  under  Bakehouse  Eegulation 
Act,  and  Artizans'  and  Labourers'  Dwellings  Acts,  28. 

main  roads  may  be  claimed  to  be  retained  hy,  492 ;  payments  by  county 
council  when  roads  so  retained,  492 — 494. 

meetings  of,  271,  272.  Sec  also  Meetings  of  Non-borough  District  Council. 

offices  of,  provision  of,  271. 

opposition  of,  to  provisional  order  under  sect.  24  of  Eailway  and  Canal  Traffic 
Act,  1888...  1284. 
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URBAN  SANITAEY  AUTHOEITY— conimMet?, 
powers  and  duties  of,  28. 

powers  of,  as  to — bye-laws  with  respect  to  new  streets  and  buildings,  204,  205, 
578  ;  lighting  district,  224  ;  making  new  public  roads,  165  ;  markets,  229 
et  seq.;  provision  of  receptacles  for  deposit  of  rubbish,  73  ;  public  bridges 
over  canals,  &c.,  166;  public  walks  and  pleasure  grounds,  226 — 229  ;  under 
Eailway  and  Canal  Traffic  Acts,  1235,  1237,  1246 ;  regulation  of  building 
line,  201,  204,  531 ;  removal  of  accumulations  of  filth,  75;  repair,  &c.,  of 
turnpike  roads  and  county  bridges,  166. 

powers  of,  may  be  conferred  on  rm-al  authority,  378,  562,  681,  725. 

purchase  by — of  land  for  street  improvements,  201 ;  of  gas  undertaking,  225, 
226. 

regulations  of,  as  to  duties  and  conduct  of  officers,  &c.,  260. 
report  to  be  made  to  Local  Government  Board  and  published,  275. 
stock  may  be  created  and  issued  by,  599. 
to  be  surveyor  of  highways,  157. 

transfer  to — of  powers,  &c.,  under  local  Acts,  28 ;  of  powers,  &c.,  of  local  board 
or  improvement  commissioners  as  burial  board,  408,  409;  of  powers,  &c., 
of  bmial  boards,  454. 

vesting  in,  of  powers  of  surveyor  of  highways  and  vestry  under  Highway  Acts, 
157;  of  property,  &c.,  of  inspectors  under  Lighting  and  "Watching  Act, 
226 ;  of  recreation-ground  purchased  with  compensation  money  paid  for 
common  lands,  1129;  of  streets,  &c.,  169. 

URBAN  SANITAEY  DISTEICTS, 
to  be  called  urban  districts,  718. 
to  consist  of  what,  24. 
constitution  of,  24. 

inhabitants  of,  not  liable  to  rates  for  roads  without  district,  165. 

UEINALS.    See  also  Sanitary  Conveniknce. 
nuisance  from,  108. 

provision  of,  by  urban  authority,  66,  67. 


VACANCY,  _ 

casual — in  district  council  or  board  of  guardians,  filling  of,  746,  1464,  1491  ; 
caused  by  person  unseated  on  petition,  1143;  in  joint  board,  380;  in 
parochial  committee,  274. 

in  district  council,  declaration  and  notification  of,  when  caused  by  disqualifica- 
tion or  absence,  743,  744. 

in  district  council  not  to  invalidate  proceedings,  428. 

VACATION 

of  office  by  absence  from  meetings,  743. 

VAQEANTS, 

resorting  to  common  lodging-houses,  reports  as  to,  103. 

VALUATION  LIST, 

alterations  in,  corresponding  alteration  in  general  district  rate,  300  n. 
appeals  or  objections  in  respect  of,  by  parish  council,  701. 
inspection  of,  for  purposes  of  making  general  district  rate,  291. 
making  and  revision  of,  285  7i. 

properties  in,  to  be  rated  to  general  district  rate,  282. 
saving  for,  in  Local  Government  Act,  1894... 773. 

VALUE, 

increase  of  value  of  adjoining  buildings  by  demolition  of  obstructive  building, 
626. 

of  lands  compulsorily  acquired  under  improvement  schemes,  how  to  be  assessed, 
612,  613. 

VAN 

intended  for  human  habitation — application  to,  of  Infectious  Disease  (Notifica- 
tion) Act,  1889... 544;  bye-laws  as  to,  484,  485;  entry  of,  484;  nuisances 
in,  484. 
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YATJLT, 

building  of,  under  carriage-way  of  street,  penalty  for,  58. 
in  church,  prohibition  of  construction  of,  453. 
sewers  constructed  under,  38. 
stagnant  waters  in,  penalty  for,  74. 
under  streets,  repair  of,  586. 

VENTILATION 

of  common  lodging-houses,  bye-laws  as  to,  102. 
of  lodging-houses,  bye-laws  as  to,  106. 
of  new  bmlduigs,  bye-laws  as  to,  204,  205. 

regulations  as  to  epidemic  diseases  may  provide  for  promotion  of,  151. 
of  sewers,  50. 

VESSELS.    See  also  Ships. 

application  to,  of  Infectious  Disease  (Notification)  Act,  1889... 544. 
quarantine  of,  783 — 793 ;  liable  to  quarantine  within  6  Geo.  lY.  c.  78... 454. 
regulations  of  Local  Government  Board  as  to  cholera,  &c.,  may  provide  for 
detention,  &c.  of,  534,  535. 

VESTING  of  _ 

main  roads  and  drains  thereto  in  county  council,  494. 

powers  of  surveyor  of  highways  and  vestry  under  Highway  Acts  in  urban 
authority,  157. 

property  of  sanitary  authorities  under  Sanitary  Acts  in  local  authorities,  30. 
property,  &c.  of  lighting  inspectors  in  urban  authority,  226. 
public  cisterns,  wells,  pumps,  &c.,  in  local  authority,  89. 
sewers  in  local  authority,  32. 

streets  in  urban  authority,  169  ;  meaning  of  vesting,  170  n,  et  seq. 

VESTEY, 

definition  of  term,  765. 

highway  rate  made  by  urban  authority  need  not  be  laid  before,  296. 

powers  of,  under  Poor  Rate  Assessment  and  Collection  Act,  1869,  may  be 

conferred  on  urban  district  council,  732. 
room,  provision  of,  by  parish  council,  701. 

transfer  to  parish  council — of  powers,  &c.  of,  700;  of  powers  of,  to  appoint 

trustees  of  parochial  charity,  711. 
vesting  in  urban  authority  of  highway  powers  of,  157. 

VESTEY  (METEOPOLITAN), 

contributions  by,  or  to,  in  respect  of  schemes  under  Part  II.  of  the  Housing 

of  Working  Classes  Act,  1890.  .637. 
disqualification  for  office  of  member  of,  744. 

loans  of,  for  purposes  of  Part  II.  of  Housing  of  Working  Classes  Act,  1890... 
636. 

VETEEINARY  SUEGEON, 

inspection  of  dairy  cows  by,  550. 

VICE-CHAIEMAN 

of  board  of  guardians  and  non-borough  district  council — appointment  of,  from 
outside,  717  ;  appointment,  term  of  office,  and  powers  of,  755. 

VILLAGE  GEEENS, 

holding  or  management  of,  by  parish  councils,  701. 
improvement  and  regulation  of,  by  parish  councils,  703. 
nuisances,  &c.  on,  114  n,  1056. 

VISITATION, 

house  to  house,  regulations  as  to  epidemic  diseases  may  require,  151. 
VOTES 

of  owners  and  ratepayers— counting  of,  at  poll,  436 ;  scale  of,  432. 
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VOTING 

at  elections  regulated  by  rules  under  Local  Government  Act,  1894  ;  rules 
to  prevent  voting  in  more  than  one  parish,  or  ward,  744.  Bee  also  Rules 
AS  TO  Elections,  pp.  1439—1491. 

of  owner  either  personally  or  by  proxy,  44.3. 

papers  at  poll  of  owners  and  ratepayers,  434,  435  ;  form  of,  449. 

VOUCHEES, 

deposit  of,  for  inspection  prior  to  audit,  326,  327. 
production  of,  to  auditor,  32G,  327. 

WAGGONS, 

in  streets,  offences  in  connection  with,  911. 

WALKS, 

public,  provisions  as  to,  226 — 229. 

WALLS 

of  new  buildings,  bye-laws  as  to,  204,  205. 
party,  meaning  of  term  in  bye-laws,  214  n. 

WAE  OFFICE, 

powers  of,  as  to  Aldershot  district  council,  saving  for,  756. 
property,  saving  for,  415. 

WAEDS, 

lists  and  register  to  bo  framed  in  parts  for,  738. 

of  local  government  district,  formation  of,  on  constitution  of  district,  372. 
of  parishes  for  purposes  of  election  of  guardians  or  rural  district  councillors, 
756,  757. 

of  urban  districts,  formation  or  alteration  of,  517. 

voting  of  owners  and  ratepayers  when  district  divided  into,  430. 

voting  in  more  than  one  ward,  rules  as  to  elections  to  prevent,  744. 

WASHHOUSES.    See  Baths  and  Washhotjses  Acts. 

WASTE, 

lands,  provisions  of  8  Vict.  c.  18,  as  to,  831 — 833. 

roadside — powers  of  district  council  as  to  protection  of,  from  encroachment, 
725;  representation  by  parish  council  as  to  encroachments  on,  726; 
transfer  to  county  council  of  powers  of  defaulting  district  council  as  to, 
726 ;  saving  for  powers  of  county  council  as  to,  726. 

of  water,  prevention  of,  84,  880,  881,  937,  938. 

WATER, 

abstraction  of,  fraudulently,  86. 
analysis  of,  may  be  ordered  by  Court,  96. 

company — liability  of  to  provide  fire-plugs,  92 ;  with  parliamentary  powers, 
restriction  on  construction  of  works  within  limits  of  supply  of,  79  ;  powers 
of,  to  supply  water  or  sell  or  lease  works  to  local  authority,  89  ;  purchase 
of  rights  of,  77  ;  regulation  of  powers  of,  1203. 

constant  supply  of,  82. 

heated,  not  to  be  turned  into  sewer,  570,  571. 

mill,  purchase  of,  244. 

misuse  of,  84,  880,  881,  937,  938. 

pipes  for  supply  of — breaking  up  of  streets  for,  83,  84,  876,  877  ;  communi- 
cation pipes,  84,  878,  879 ;  urban  authority  may  require  alteration  of 
sitiiation  of,  200. 

pressure  of,  82. 

protection  of,  from  fouling,  84,  94—97,  881,  882. 
purchase  of,  by  local  authority,  76. 
purity  and  wholesomeness  of,  82. 
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yfA.TER— continued. 

rates — power  to  charge,  83;  payment  and  recovery  of,  84,  882—886,  938; 

power  of  ratepayers  to  require  levy  of,  462,  463 ;  for  water  supplied  from 

stand-pipes  in  rural  district,  462. 
rents,  power  to  charge,  and  recovery  of,  83. 

rights — purchase  of,  77,  89;  cannot  be  acquired  compulsorily,  416  m;  saving 
for,  420. 

scale  of  charges  for  supply  of,  fixing  of,  by  Local  Government  Board,  88,  462. 
stagnant,  in  dwelUng-house,  penalty  for,  74, 
supply  of.    See  Water  Supply. 

undertaking,  provisional  order  authorising,  943 — 948,  1006. 
waste  of,  84,  880,  881,  937,  938. 

"WATEE-CLOSET.    See  also  Sanitary  Coitveniencb. 
alteration  of,  68. 

bye-laws  as  to,  204,  205  ;  may  apply  to  existing  buildings,  578,  579. 

common  to  two  houses,  64. 

earth-closet  to  be  deemed,  when,  65. 

examination  of,  on  complaint  of  nuisance,  68. 

flushing  of,  bye-laws  as  to,  205  ?i,  578. 

new  houses  to  be  provided  -with,  63. 

nuisance  not  to  be  created  by,  68. 

overflow  or  soakage  from,  penalty  for,  74. 

provision  of — may  be  enforced,  63,  64 ;  for  factories,  enforcement  of,  65,  66. 
public,  provision  of,  by  urban  authority,  66,  67. 
supply  of  water  to,  bye-laws  as  to,  578. 

WATER  COMPANIES  (EEGULATION  OF  POWEES)  ACT,  1887, 
text  of,  1203. 

WATEECOUESE, 

cleansing  of  offensive,  75. 
nuisance  from,  108. 

pollution  of,  proceedings  for  preventing,  96.  See  also  ErvERS  Pollution  Pre- 
vention Act,  1876. 

saving  for,  so  as  not  to  interfere  with  supply  of  water  to  navigable  river,  &c., 
415. 

sewage  to  be  purified  before  discharge  into,  40. 

WATEEING 

of  streets,  69,  70. 

of  turnpike  roads  and  roads  over  county  bridges,  urban  authority  may  under- 
take, 166. 

WATEE  SUPPLY.    See  also  Waterworks  Clauses  Acts. 
to  authority  of  adjoining  district,  87. 

to  canals,  rivers,  &c.,  not  to  be  interfered  with,  without  consent,  415,  420. 
charge  for,  determination  of,  by  Local  Government  Board  in  certain  cases,  87, 
462. 

to  common  lodging-houses,  103. 
constant,  82. 

contracts  for — power  of  local  authority  to  enter  into,  77  ;  power  of  company  to 

enter  into,  with  local  authoiity,  89. 
cutting  off  of,  limitation  of  powers  as  to,  when  rate  paid  by  owner,  1203. 
default  of  local  authority  as  to,  394  et  seq.,  460. 
for  domestic  pur[)Oses,  right  to,  880. 

duty  of  rural  authority  to  provide  or  require  provision  of,  457. 
expenses  of  rural  authority  in  connection  with,  308. 
for  fires,  92. 

general  powers  as  to,  76  et  seq. 

gratuitous,  vestiag  in  local  authority  of  works  for,  89. 

to  houses  may  be  required,  when,  87,  88,  457 ;  appeal  by  owners  in  rural 

district  against  requirement  to  provide,  459. 
inspection  of,  periodically  by  rural  authority,  461. 

[136] 


INDEX. 


WATEE  SUFVLY—coniiriued. 
by  limited  owners,  1071. 
mains  for,  carrying  of,  81. 
for  manufacturing  and  trade  purposes,  91. 
by  meter,  85,  86. 

new  dwelling-house  in  rural  district  not  to  be  occupied  without,  461. 

notice  to  be  given  to  parish  council  of  plans  for,  714. 

parish  councils'  powers  as  to,  703. 

for  public  baths  and  washhouses,  91,  851. 

rates  and  rents  for,  83,  84,  462,  882—886,  938. 

scale  of  charges  for,  may  be  fixed  by  Local  Goyernment  Board,  87,  88,  462. 
by  stand-pipes,  rates  for,  in  rural  district,  462. 
united  district  for  purposes  of,  379  et  seq. 
to  universities,  94. 

to  water-closets,  byc-laws  as  to,  578. 
to  working  class  lodging-houses,  647. 

WATEEWORKS, 

construction  of,  76;  restrictions  on,  79;  for  gratuitous  supjjly  of  water  for 

public  baths,  91. 
construction  of,  by  limited  owners,  1071. 
definition  of,  21. 

leasing  of,  by  local  authority,  76  ;  by  company  to  local  authority,  89. 

maintenance  of,  76. 

purchase  of,  by  local  authority,  76. 

rating  of,  when  provided  by  local  authority,  78  n. 

sale  of,  by  company  to  local  authority,  89. 

support  of,  over  mines,  470,  471. 

water  in,  to  be  pure  and  wholesome,  82. 

WATEEWOEKS  CLAUSES  ACTS,  1847  akd  1863, 

application  to  sanitary  works  of  provisions  of,  as  to  mines,  470,  471. 
definitions  in,  871,  935. 

incorporation  of,  with  Public  Health  Act,  1875... 83,  84. 

provisions  of,  as  to — breaking  up  streets  for  laying  pipes,  876,  877  ;  communi- 
cation pipes,  878,  879;  guarding  against  fouling  of  water,  881,  882; 
mines,  873—875 ;  payment  and  recovery  of  water  rates,  882' — 886,  938  ; 
protection  of  water  from  waste  or  misuse,  880,  881,  937,  938 ;  security  of 
rcservoii's,  935  ;  sujiply  of  water,  937. 

right  under,  to  supply  of  water  for  domestic  purposes,  880. 

WATWAEDENS, 

election  of,  for  part  of  jiarish  excluded  from  urban  district,  294. 

WEIGHING 

of  cattle,  provision  of  accommodation  for,  1207,  1303. 
of  goods  and  carts,  229,  232,  233,  858—860. 

WEIGHTS  AND  MEASUEES, 

powers  as  to,  of  council  of  borough  with  population  under  10,000,  to  cease, 
613. 

WEIE, 

purchase  of,  by  local  authority,  244. 

WELLS, 

closing  of  polluted,  96. 

digging  of,  by  local  authority,  76. 

public,  for  gratuitous  supply  of  water,  vesting  of,  in  local  authority,  89. 
WHAEVES, 

works  not  to  be  executed  under  or  through,  without  consent,  415. 

WHIRLIGIGS, 

bye-laws  for  preventing  danger  from,  588. 
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WHISTLES.    See  Steam  Whistles. 

WHITEWASHING 

of  houses  may  be  required,  73. 

WIDENING 

of  streets,  purchase  of  premises  for,  201. 

WIDTH 

of  new  streets,  bye-laws  as  to,  204,  205  ;  meaning  of  term,  217  n. 

WINDING  UP 

of  pubUc  clocks,  payment  by  urban  authority  of  cost  of,  592. 

WINDOWS 

in  cellar  dwellings,  98. 

WIRES, 

telegraph,  telephone,  &c.,  bye-laws  as  to,  567. 

WITNESSES, 

powers  of  Local  Government  Board  inspectors,  as  to,  390. 

WOMEN, 

qualified  to  be  parochial  electors,  737. 

WOODLANDS, 

assessment  of,  to  general  district  rate,  283 ;  to  special  expenses  rate,  311. 

WOOLWICH  LOCAL  BOAED, 

application  to,  of  provisions  as  to  disqualification,  744. 

WORKING  CLASSES, 

displaced  by  scheme  under  Part  I.  of  Act  of  1890—  accommodation  to  be  pro- 
vided for,  006 — G08 ;  appropriation  or  purchase  of  lands  for  providing 
accommodation,  614. 

displaced  by  scheme  under  Part  II.  of  Act  of  1890,  provision  of  accommodation 
for,  630. 

dwelling-houses  for — amendment  of  Settled  Land  Act,  1882,  as  regards  erection 
of,  649  ;  exemption  of  assurances  of  land  for,  from  Mortmain  and  Charit- 
able Uses  Act,  1888. ..1276;  implied  condition  as  to  habitable  fitness  of, 
650 ;  sale,  &c.,  of  land  for  purposes  of,  650. 

WORKING  CLASS  DWELLINGS  ACT,  1890, 
text  of,  1276. 

WORKING  CLASS  LODGING-HOUSES, 
acquisition  of  land  for  purposes  of,  643. 

adoption  of  part  of  Housing  of  Working  Classes  Act,  1890,  relating  to,  641,  642. 
appropriation  of  land  for  purposes  of,  613. 
bye-laws  for  regulating,  644,  648,  653,  677. 
charges  for  occupation  or  tenancy  of,  644. 
definition  of,  640. 

disqualification  of  tenant  of,  on  receipt  of  relief,  644. 

erection,  &c.,  of,  by  local  authority,  643. 

expenses  of  executing  Act  as  to,  642,  645. 

inspection  of,  by  local  authority,  647. 

loans  of  local  authority  for  purpose  of,  646. 

powers  of  local  authority  as  to,  642. 

powers  of  companies,  &c.,  as  to,  646,  647. 

purchase  or  hiring  of  existing,  643. 

sale  or  exchange  of  lands  acquired  for,  644. 

sale  of,  when  too  expensive,  645. 

supply  of  gas  and  water  to,  647. 
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WOEKS, 


approval  or  disapproval  within  montli  of  notice  or  deposit  of  plan  of  intended, 
217.  _ 

combination  of  local  authorities  for  execution  of,  382. 

entry  on  lands  for  purpose  of  executing,  400. 

execution  of,  in  adjoining  district,  382. 

execution  of,  by  parish  council,  703. 

of  local  authority,  penalty  for  damage  of,  402. 

WOEKSHOPS, 

sanitary  conveniences  for,  576,  577. 

WEITTEN, 

definition  of,  526. 


YAEDS 

of  new  dwelling-houses,  bye-laws  as  to,  205  n,  578. 
YEAE, 

local  financial — fixing  of,  523;  of  district  councils,  754. 
YOEKSHIRE, 

registration  in,  of  charging  order  under  Housing  of  Working  Classes  Act, 
1890... 623. 
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Stone  s  J  list  ices  Manual, 

Or  Guide  to  the  Ordinarv  Duties  of  a  Justice  of  the  Peace. 
With  Table  of  Cases,  Appendix  of  Forms,  and  Table  of  Punish- 
ments. By  the  late  S.\muel  Stone,  Esq.  Tivnity-etghth  Edition, 
by  George  B,  Kennett,  Esq.,  Solicitor  and  Town  Clerk,  late 
Clerk  to  the  Justices  of  Norwich.  Price  25s.  ;  for  Cash,  with 
order,  post  free,  205.  8rf. 

lite  Law  of  Burial. 

The  Law  of  Burial,  including  all  the  r>urial  Acts  as  modified 
or' affected  by  the  Local  Government  (Ensjland  and  Wales)  Act, 
1894.  all  the  Church  Building,  New  Parish,  and  Poor  Law  Acts 
relating  to  the  subject  ;  and  the  Ofificial  Regulations  of  the 
Plome  Office  and  Local  Government  Board,  with  Notes,  Cases, 
and  Index,  Second  Edition,  by  James  Bkooke  Little,  B.A., 
Ch.  Ch.  0.\on  ,  Inner  Temple,  Barrister-at-Law.  Price  17s.  i>d, ; 
for  Cash,  with  order,  post  free,  14s.  6rf. 


Shaws  Parish  Law. 

Being  a  Guide  to  Parish  Officers  in  the  Execution  of  their 
Duties.  With  Tables  of  Statutes  and  Cases,  Notes,  Appendix, 
and  Index.  By  J.  F.  Auchbold,  Esq.,  Barrister-at-Law. 
Eighth  Edition,  by  J.  Theodore  Dodd,  Esq.,  Barrister  at-Law. 
Price  i5i'. ;  for  Cash,  with  order,  post  free,  125.  6d. 

Allotments,  The  Law  of, 

Including  the  Allotments  Acts,  10S7  and  1890;  ihe  Allotments 
and  Cottage  Gardens  Compensation  for  Crops  Act,  1887  ;  the 
operative  parts  of  the  Local  Government  Act,  1894,  and  of  the 
General  Inclosure  and  Common  Acts,  and  all  other  Statutes 
relating  to  Allotments.  Second  Edition,  by  James  Brooke 
LiTTi.E,  B.A.,  Ch.  Ch.  Oxon.,  Inner  Temple,  Barrister-at-Law, 
Editor  of  the  "Agricultural  Holdings  (England)  Act,  1883,"  Slc. 
Price  los.  td.  ;  for  Cash,  with  order,  post  free,  85.  iiV. 

Union  A ssessjnent  Convnittee  Acts. 

Lumley's  Union  Assessment  Committee  Acts,  to  which  is  added 
the  Parochial  Assessment  Act,  1836,  with  an  introduction  re- 
lating to  Procedure  in  the  making  of  Valuation  Lists,  also  the 
Practice  relating  to  Appeals  against,  and  recovery  of  Poor  Rates. 
Eleventh  Edition,  by  Walter  C.  Ryde,  Barrister-at-Law ; 
Editor  of  "Reports  of  Rating  Appeals,  1886-90  and  1891-93." 
Price  6s. ;  for  Cash,  with  order,  post  free,  5s.  5/. 


Overseers  Handbook. 

For  the  use  of  Overseers,  Assistant-Overseers,  Churchwardens, 
Collectors  of  Poor  Rate,  Vestry  Clerks,  and  other  Parish 
Officers ;  together  with  a  Calendar  of  Overseers'  Duties. 
Third  Edition,  by  William  W.  Mackenzie,  M.A.,  Barrister- 
at-Law,  one  of  tfie  Editors  of  the  "Justice  of  the  Peace." 
Price  5s.;  for  Cash,  with  order,  post  free,  4s.  ^d. 


The  Factory  Acts. 

By  the  late  Alexander  Redgrave,  C.B.,  Her  Majesty's  Chief 
Inspector  of  Factories,  &c.  Sixth  Edition.  Including  the  Act 
of  1895.  By  Jasper  A.  Redgrave,  one  of  Her  Majesty's 
Inspector  of  Factories,  and  H.  S.  Scrivener,  M.A.  Oxon.,  of 
the  Middle  Temple,  Barrister-at-Law.  Price  65.  ;  for  Cash, 
with  order,  post  free,  5s.  ■^d. 
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Sale  of  Food  &  Drugs  Acts,  iSy^  &  i8yg. 

The  Sale  of  Food  and  Drugs  Acts,  1875  and  1879,  with  the 
Margarine  Act,  1887,  and  the  Fertilisers  and  Feeding  Stuffs 
.  Act,  1893  ;  with  Notes  and  Cases,  also  practical  Observations, 
bearing  upon  Legal  and  Chemical  Questions  which  have  arisen 
in  the  working  of  the  Acts.  Second  Edition,  by  Sir  William 
J.  Bell,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law,  and  a 
Fellow  of  the  Royal  Society  of  Edinburgh,  and  of  the  Chemical 
Society,  &c.,  &c. ;  and  H.  S.  Scrivener,  B.A.  Oxon.,  of  the 
Middle  Temple,  Barrister-at-Law.  Price  4s.  6d.  ;  for  Cash,  with 
order,  post  free,  4s. 


Municipal  Corporations. 

Arnold's  Law  of  Municipal  Corporations.  A  Treatise  on  the 
Law  relating  to  Municipal  Corporations  in  England  and  Wales. 
By  the  late  Thomas  James  Arnold,  of  Lincoln's  Inn,  one 
of  the  Metropolitan  Police  Magistrates.  Fourth  Edition,  by 
W.  W.  Mackenzie,  Esq.,  M.A.,  Barrister-at-Law,  and  Sir 
Samuel  George  Johnson,  Town  Clerk  and  Clerk  of  the  Peace 
of  the  Town  and  County  of  the  Town  of  Nottingham.  Price 
375.  6rf. ;  for  Cash,  with  order,  post  free,  30s.  %d. 


Lighting  and  Watching. 

The  Lighting  and  Watching  Act  (3  &  4  Will.  4,  c.  90),  with 
the  Cases  decided  thereon.  Explanatory  Notes,  and  an  Appendix 
of  Forms.  By  John  Tidd  Pratt,  of  the  Inner  Temple,  Bar- 
rister-at-Law. Fifth  Edition,  with  Introduction,  by  Sidney 
Wright,  of  the  Middle  Temple,  Barrister-at-Law.  1891. 
Price  4s.  bd.;  for  Cash,  with  order,  post  free,  4s. 


Loans  Tables. 

Archer's  Tables  for  the  Repayment  of  Loans  on  the  Annuity 
System,  showing  the  yearly  and  half-yearly  sum,  including 
Interest  and  Principal,  required  for  the  repa\ment  of  a  Loan 
with  Interest  at  rates  varying  from  i\  per  Cent,  to  5  per  Cent., 
by  fractions  of  Jth  of  a  £,  in  periods  from  i  to  60  years.  With 
Instruction  as  to  the  Formation  of  Sinking  Funds,  for  the  use 
of  Local  Authorities  and  others,  1888.  Compiled  by  J.  A. 
Archer,  Public  Works  Loan  Office.    Price  5s.  net. 


Housing  of  the  Working  Classes. 

Bernard  and  Morgan-Brown's  Housing  of  the  Working  Classes 
Act,  i8go  (53  &  54  Vict.  c.  70);  with  Notes  and  Introduction, 
the  Forms  prescribed  under  the  Act,  and  all  existing  Enact- 
ments upon  the  Subject,  Table  of  Cases,  and  Index.  By  W.  C. 
Bernard,  Esq.,  M.A.,  LL.B.,  and  H.  Morgan-Brown,  Esq., 
LL..B.,  Barristers-at-Law.  1891.  i  Vol.  Post  8vo.  Price  6s. ; 
for  Cash,  with  order,  post  free,  5s.  3(1. 


Browne  &  Allan's  Law  of  Compensation, 

Being  a  Collection  of  the  Public  General  Acts  relating  to  Com- 
pulsory Purchase  of,  and  Interference  with.  Land,  with  Notes  of 
all  the  Cases  thereon,  and  an  Appendix  of  Reports,  Forms,  and 
of  the  Statutory  Provisions  specially  applicable  to  London.  By 
J.  H.  Balfour  Browne,  Esq.,Q.C.,  of  the  Middle  Temple,  and 
Charles  E.  Allan,  Esq.,  M.A.,  LL.B.,  of  the  Inner  Temple, 
Barrister-at-Law.  1896.  Price  27s.  <bd.  ;  for  Cash,  with  order, 
post  free,  22s.  <^d. 
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